r 


donated 

By 

PANDIT SHAMBOO NATH DAR. 

( 1901 — 1969 ) 

advocate, 
and foi'men President 

SRINAGAR municipal COUNCIL 







DATE LABEL 


Call J^o. 


Date 


Acc» J'lo. __ 

* K. UNIVERSITY LIBRARY 

This book should be returned on or before the last 
date stamped above. An over-due charge of .06 P. will be 
levied for each day if the book is kept beyond that day. 





N 






































































t 






iHE 


“YEARLY DIGEST” 


OF 


Indian & Select English Cases 

(ISSUED IN TWELVE MONTHLY AND ANNUAL PARTS) 
Reported in all the important Le^al Journals during the year 


1942 



I 


BY 


R. NARAYANASWAMI IYER, B.A., 




\ 


$ 







HV. Co«re 


PUBLISHED BY 

THE MADRAS LAW JOURNAL OFFICE 

mylapore. madras. 


All Rights Rtsm’td, 





« 






y 


« 

t 


i 


% 



Hi 


r 



4 





4 








• Y* * • • •v * » 

> b 

* . ‘ 4 

• * • . 




PRINTED AND PUBLISHED BY R. NAKAYANASWA^l IYER 
AT THE MADRAS LAW JOURNAL PRESS, MTLAPOBE, MADR/*S 

1943 
















• » 



I 






•v 


% 


% 


% 

% 





Privy Council 
Federal Court 
AUababad 


Bombay 

Calcutta 

Madras 

Mysore 

Patna 

Nagpur 

Oudh 

% 

Punjab 

Sind 



% 


1942 


LIST OF REPORTS DIGESTED 

VOLS. 


Indian Appeals 


. 

69. 

Federal Law Journal 


• • 

5. 

I.L.R. Allahabad Series 


« • 

1942. 

Allahabad Law Journal 



1942. 

Allahabad Law Weekly 


$ • 

1942. 

Allahabad Weekly Reporter 


• • t 

1942. 

Allahabad Criminal Cases 


• « 

1942. 

Ajmer-Merwara Law Journal 


• * 

1942. 

Revenue Decisions 


» • 

1942. 

I.L.R. Bombay Series 


^ * 

• • 

1942. 

Bombay Law Reporter 


• « 

XLIV. 

I.L.R. Calcutta Series 


• » 

1942. 

Calcutta Law Journal 


• • 

75-76. 

Calcutta Weekly Notes 


• » 

46. 

I.L.R. Madras Series 


■ • 

1942. 

Madras Law Journal 


• • 

1942. 

Madras Weekly Notes 


• • 

1942. 

Law Weekly 


• • 

55. 

Company Cases 


• 

1942. 

Income-tax Reports 


• • 

1942. 

Mysore High Court Reports 

9 

• 4 

47. 

Mysore Law Journal 


» • 

20. 

I.L.R. Patna Series 


* • 

21. 

Patna Law Tiijies 


• • 

23. 

Patna Weekly Notes • 


• » 

1942. 

Bihar Reports 


• • 

8. 

Cutta(3c Law Times 


• • 

8. 

I.L.R. Nagpur Series 


• • 

1942. 

Nagpur Law Journal 


• » 

194^. 

The All India Reporter 


• • 

1942. 

Lucknow Series 


• • 

17. 

Oudh Weekly Notes 


« » 

1942. 

Oudh Appeals 


• « 

1942. 

I.L.R. Lahore Series 


• • 

1942. 

Punjab Law Reporter 


• • 

44. 

Laliore Law Times 



21. 

Indian Cases 


% P 

A A 

197-202. 

Indian Rulings 


• • 

14-15. 

Criminal Law Journal 


• • 

43. 

I.L.R. Karachi Series 


• » 

1942. 

Law Reports 


• • 

1942. 

All .England Law Reports 



1942. 



ABBREVIATIONS EXPLAINED 


REPORTS. 


I.L.R. (1942) All. .. Indian Uw Reports, Allaha¬ 
bad Scries. 

•• Allahabad I^w Journal. 

Allahabad Law Weekly. 

.. Allahabad Weekly Reporter.- 
A Cr'c, •• Allahabad Criminal Cases. 

AA.R. 1942 All. or All India Reporter, 1942 
1942 A. •• Allahabad. 

A *• Ajmer-Merwara Law Journal. 

I.L.R. {1942) Bom... Indian Law Reports, Bombay 

Series. 

Bombay Law Reporter. 

All India Reporter, 1942 
Bombay. 

Burma Law Times. 

Burma Law Journal. 

Bihar Reports. 

Indian Law Reports, Cal¬ 
cutta Series. 

Cuttack Law Times. 

Calcutta Law Journal. 
Criminal Law Journal. 
Calcutta Weekly Notes. 
Company Cases. 

All India Reporter. 1942 
Calcutta. 

AH India Reporter, 1942 
Federal Court. 

Federal Law Journal. 
Federal Law Reports. 

Law Reports, Indian 
Appeals. 

All India Reporter, 1942 
Privy Council. 

Indian Cases. 

Income-tax Reports. 

Indian Rulings, Ptivy^ouncil 
All., Bom., Cal., Lab., 
Mad., Nag., Oudh, Pat., 
etc, 

Indian Law Reports, Lahore 
Series. 

AH India Reporter. 1942 
Lahore.. • 

Lahore Law Times. 


Bom.L<R* * 

A. I.R. 1942 Bom. or 
1942 Bom. 

Bur. L.T. 

Bar.L>J> 

B. R. 

I.L.R. (1942) Cal • 

C. L.T. 

C.L.J. 

Cr,L.J. 

C.W.N. 

Co^ap.C. . 

A.I.R. 1942 Cal. or 
1942 Cal. 

A.I.R. 1942 F.C. . 

Red.LiJ. » 

F.L.R. 

I.A. 

A;LR. 1942 P.C. . 

I.C. 

I.T.U. 

r.P.c.;R.a.; r.B.; 
R.C.; R.L.; R.M.; 
R.N.; K.o.j R.P.; 
R.R.J R.s. 

I.L.R. (1942) Lab. 

A.I.R. 1942 1^. or 
1942 Lab. 

Lab.L.T. or L,L.T. 


T-.B.K. 

Lock. 

I.L.R. (1942) Mad.. 

(1942) M.L-.J. 

M.L.T. 

M. W.N. 

A.I.R. 1942 Mad. or 
1942 Mad. 
Mys.H.C.R. 

Mya.L.J. .. 

I.L.R.(1942) Nag... 

N. L.J. 

A.I.K. 1942 Nag. or 
1942 Nag. 

A.I.R. 1942 Oudh or 
1942 Oudh. 

o.a: , 

O. L.K.'^ 

O. W.N. 

P. R. 

P.L.R. 

P.W.R. 

Pal. or P. 


• • • 


• 4 


« • 


A.LR. 1942 Pal. or 
1942 Pat. 

Pat.LJ. 

Pat.L.T. .. 

P.W.N. 

A.I.R. 1942 Hesh. .. 

R, or Rang. 
Rang.L.R. 

A.I.R. 1942 Rang, or 
1942 Rang. 

K.D. .. 

S. L.R. 

A.I.R. 1942Sind or 
1942 Sind. 

U.B.R. 


Lower Burma RuUng>^. 

Law Weekly. 

Indian Law Reports, Luck' 
now Series.' 

Indian Law Reports Madras 
Series. 

Madras Law Journal 
Madras Law Times. 

Madras Weekly Notes. 

All India Reporter, 1942 
Madras. 

Mysore High Court Reports. 
M^ore Law Journal. 

Indian Law Sports, Nagpur 
Series. 

Nagpur Law Journal. 

All India' Reporter, 1942 
Nagpur. 

All India Reporter, 1912 
•' Oudh. 

Oudh Appeals. 

Oudh Law Reports. 

Oudh Weekly Note.s 
Punjab Record. 

Punjab J.aw Reporter. 

Punjab Weekly Reporter. 
Indian Law Reports, Patna 
Series. 

All India Reporter. l942 
Patna. 

Patna Law Journal. 

Patna Law Times. 

Patna Weekly Notes. 

All India Reporter, 1942 
Peshawar. 

Indian Law Reports, Ran¬ 
goon Series. 

Rangoon Law Reports. 

All India Reporter, 1942 
Rangoon. 

' Revenue Decisions. 

Sind Law Reporter. 

All India Reporter, l942 Sind. 

Uppei Buinia Rulings. 


OTHER ABBREVIATIONS. 


Appl. 

AOPr* 

I 

.. Applied. 

Foil. 

.. Folio ed. 

.. Approved. 

Dist. or D 

.. I^stingaislied. 

CoXSkVCi* 

.. Commented. 

P.C. 

•. Privy Council. 

Cons. 

.. Considered. 

Kel. 

.. Relied. 

Cr. 

.. Criminal. 

S.B. 

.. Special Bench. 

Dik. 

.. Discussed. 

F.B. 

.. Full Bench. 

Diss* 

.. Dissented from. 

Ref. or R. 

.. Referred. 

Doubt. 

ExpK 

.. Doused. 

.. Explaiped. 

Rev. 

.. Revenue. 

<9 




I 


TABLE. OF CASES DIGESTED. 



A. V. & Son V. Akoojec Jiidwet & Co., 350. 
Abbas AU v. Abid Jahan, 706. 

Abbas Hnaein v. Kiran Shashi Devi, 537, 702. 
Abbas Huaan v. Kam Saroop, 1037. 

Abdol V. Emperor, 72. 

Abdnl Akbar Khan v. Saad Minullah, 899. 
Abdul Awab f. Uday Chandra, 71. 

Abdul Ariz V. Punjab Government, 084, 983. 
Abdul V. Sheikh Amir, 310, 964. 

Abdul Fatah v. Palat Bind, 20. 

Abdul Qhafor Khan v. Jeta Mai, 474, 031, 634. 
Abdul Ghani v. Anjumau Dehi Imdad Bahnii 
Ghninke Sharqi, 178. 

Abdul Ghani v. .\njmnan Imdad Qaxza Dahmi, 
919. 

.\.bdul Ghani Khau v. Rokhan Shah, 411. 

Abdul Hakim Khan v. Mahomed Ali Jan, 310, 
,900. 

Abdul Hakim Khan v. Shabbir Ahmad Khan, 
1081. 


Abdul HamW v. Ahmad Shah, 444, 446. 

Abdul Hamid v. Khatoon Zamaii Bogum, 936. 
Abdul Hamid v. Ram Kumar, 1005. 

Abdul Haq-v. Shamshuddin, 380. 

Abdul Hussein v. RatunlaT, 166. 

Abdul .Tabhar v. Azizul Haq, 939.. 

.4,bdul Jalil v. Emperor, 933. 

Abdul Kadar Khau v. Cliairnian, Puri Munici¬ 
pality, 105, 106. 

Abdul Karim v. Nangoo, 386. 

Abdul Karira v. Raj Cjiandra Ghose, 49. 

Abdul Khader, 7n the case of, 802. 

Abdul Kutbns Sahib v. Inaynthiilla S.ahih, 922. 
Abdullah v. Emperor, 436. 

Abdullah Haroon v. Mvinkipal Corporatiou ot 
Karachi, 491, 492. 

Ahdullali Haroon v. Municipal Corporation of 
Karachi, 493. 

Abdullah .Tan v. Nut Hussain, 385. 

Abdullah Said Mahomed v. T.nj Mahomed Khan. 
939, 

Abdullamiyan Abdulrehman v. Government of 
Bombay, 144. 


Abdul 

Abdul 

Abdul 

Abdul 

Abdul 

Abdul 

Abdul 

Abdul 

•Vbdul 

Abdul 

Abdul 

Abdul 

Abdul 

Abdul 

Abdul 


Latif V. Manziiral Has-nan, 52. 

Latif Khan v. Somar Kunjra, 9 . 
Majeod 7. Emperor, 1087. 

Majid V. Amina Khatun, 178. 38" 
Mnjid V. Nand Lai, 1127. 

Jairam, liJi 

Majid Shall y. Abdul Sattar, 204. 

Qaiyum v. Mahomed Haroon, 941 oi* 
^iman v. Bangalore Dt. Board! 80 ‘ 
Rahman v. Harish Chandra, 20 . 
Rithman v. VUayal 91 *^ 

Rashid Klujn v. Mustkeem Khan 1.59 
Rarak v. Mumtnz Ali, 1076 
Salaam Bovsther, /n re, 787. 


Abdul Samad Kbaa v, Girdbari Lai, 574, 575, 
682, 783, 992. 

Abdul Sathar Sahib, In re, 743. 

AMul Subhan Saliib v. Abdul Ravoof Sahib, 835. 
Abdul Wahab v. Ram Satan, 1112. 

Abdul Wahed Howladar v. Sukumaii Debi, 63. 
Abdur Rahim v. Abdur Rouf, 63, 200. 

A.bhlakh Bakhab Singh v. Thabur Prasad, 327. 
Abiba Ali v. Alhaji Mama Ali, 1147, 1148. 

Abul Hasan v. Nanhe Shah, 183. 

Abul Qasim v. Emperor, 524. 

Abu Framanik v. Emperor, 423. 

Achaldaa v. Ohimniram, 771. 

Achauna Kamthi, In re, 458. • 

Achbra Ham v. P.idam Parsliad, 926. 

Achutha Kurup v. Govindan Nayar, 786. 

Ademma v. Sat^adbyana Tbirtha Swamigal, 739, 
780. 

Ademma v. Subbamma, 205, 905. 

Adhik Lai Patbak v. Emperor, 499, 501, 801. 
Adikanda Panigrahi v. Y. Narayanaswami, 281, 
282. 

Administratcff, Lahore Municipality, Lahore v. 
Bakhshi ^m, 236. 

Admimstrator, Lahore Muuidpality v. Daulnt 
Ram Kapur, 522, 940. 

An Advocate, In the matter of, 37. 
Advocate-General, Madras v. Rnmanatha flo'‘nka, 
353. 

Advocate-General, Punjab v. Mohan Lei, 643. 
Afzal Khatoop v. Mahomed Ismail, 1092. 
Agasthyalinga Goundan v. Emi)eror, 856. 

Agha Nazarali Sultan v. Emperor, 429. 

Agha ^ed ijahomed Shaft’v. Peary Lai, 1039. 
Agha Walayat Shah v. Mt. Mahbub, 506, 765, 
957. 

« 

Ahmad Ali v. Mathura Prasad, 1097. 

Ahmad Din v. Emperor, 411. 

Ahmad Hussain v, Jiwachi Sahu, 60, 51. 

Ahmad Hussain Khan v. Bell Ram, 911. 

Ahmad Kasim Sahib v. Land Aequisitiou Ofti- 
cer, Ramnad, 625. 

Ahmed Khan v. Venkatachalamayya, 335. 

Ahmed Mohideen v. Yusuf Ali Syed, 410. 

Ahmed Moosa Bros. v. Lilaram Tikaradns, 270, 
308, 309. . ’ ’ 

Ahmad un-Nisa Begum v. Ali Akbar Shah, 764. 
Ahsnn AU Khan v. Suraj Narain, 670 
.^it Kumar Das v. Anukul ChandTu, 68. 

A jit Kumar Maitra v. JojTwrayan Agarwalln. 
XDly « 

Ajodlun Nath Seth, H re, 283*. 

.Ajodhlya Prasad v. Bishwamith Prasad, 306. 
Ajodbya Singh v. Baijuath Prasad Singh, li". 
Akan Sabsali v. Emperor, 429. 

Akbar Ali v. Mafijuddin, 76. 

Akbar Husain v. Balabh Das, 1054. 

Akbar Husain Khan v. Budhu, 311. 

.Jkbari Begum v. Zafar Hussain, 7W. 
i\.khtnr Banu Begam v. Kanhaiva Ijd, 767. 











THE YEARLY DIGEST, 1942 . 


Akkainmal v. Kuyiaraaauu Cbettiar, 182. 

Akoba Laxman v. 8ai Genu Laxuau, o73; 

Akshoy Kumar Bauerji v. Municipal Coaiuiis 
sionera, Tallygunge, 67. 

Alabux Nazaralli v.. AbdnUalli Khanbhai, 381. 
Ala Din v. Imam All, 763. 

Alagappa Cbettiar v. Ramakrisbna Aiyar, 689. 
Alagappa Mudaliar v. Veerappan Cbettiar, 1152. 
Alawal V. Emperor, 938. 

Albuquerque v. Catholic Bank, Ltd., Mangalore, 
339. 

Alekh Chandra v. Kilshna* Chandra (tajapathi 
Narayan Deo, 287. 

Ali Abbaa 7 . Khuehtarl Bibi, 1129. 

AH Ahmad v. Bano Begum, 1073, 1074, 1076. 

All Asghar v. Walayat Shah, 179, 818. 

Alibhai v. Emperor, 518, .519. 

Ali Hammad v. Parbati, 1041, 1061. 

Ali Mahomed v. Mahomed Din, 900. 

Ali Naqi v. Zahur Husain, 900. 

Aliya Begum v. Mohini Bibi, 366, 1044, 1045. 
Alia Bux V. Liyaqat TJllah, 890. 

Alla Datta v. Emperor, 134. 

Allahdino Bacha v. Udhoomal, 227, 871, 965, 997. 
Allah Diwaya v. Bakht Waddi, 476. 

Allah Diya v. Sona Devi, 196, 647, 555. 

Allah Tar v. Anjnman Imdad Qarza, 370, 377. 
Allakhdinomal v. Tekumal, 336. 

All-India Spinners Association, In re, 583. 

Altab Ali v. Abdul Majid, 73. 

Altaf Ahmad v. Rashid Uddin, 1015, 1019. 
Amanatulla Prodhan v. Sushil Chandra, 41. 
Amar Bahadtir Singh v. Sheonath Kurmi, 648. 
Amar Chand v. Nem Chand,. 312. 

Amardas Mangaldas v. FTarmanbhai .Tethabhai; 
223, 224. 22.5. 

Amar Krishan Narain Singh v. Lnlta, 1078. 
Amar Nath v. Basant Ram. 656. 

Amar Nath v. Bindesbri, 1091. 

Amar Singh v. Bindeshari, 1110. 

Amar Singh v. Karam Singh, 249. 

Ambikn v. .Tamuna Prasad, 573. 

Ambika Prasad v. Mahendrn Man Singh. 1W3. 
.\mbike8hwaT Pvat-np Singh v. Mahesh Pandey, 
628. 

Ambujammnl v. Thangavelu Cbettiar, 297. 
Amirthammnl v. Vallimayil Ammal, 572. 
Amirul Mulk v. Mir Saved, 899. , 

Amiya Krishna Khan v. Debentlra Lai Khau, 
654, 1012, 1013. 

.\mjad All v. Ejaz Rasul Khaii, 667, 1124, 1146. 
Amjad AU v. Zulflqar Ali, 1041. 

Amjad Husain v. Raisunnisa, 508, 1017. 

Amjad Talukdar v. Ruhini Kanta, 75. 

Ammu Pujari, In re, 854. 

Amolak v. Raju, 772. 

-Vmrita Lai Sen v. Surath Lnl Seu, 560. 

Anirxtlal Mohanlal v. Special Land Acquisitiua 
Officer, Ahmcdabad, 137. 

Amrit Ra© v. Sangam Lai, 978. 

Amritrao Atmaram v. Nar8ingrao,.242, 245, .314. 
Amulyadhan Sinha v. Knnak Chaudra, 52. 

Amy Dillon v. Public Trustee of New Zealand, 
1149. 

Ananda Mohan PoOdar v. Dnrga (’haran Dutta. 
52. 

Anand Beliari Lai v. Dinshaw & Co., 346. 
Anand Behari Lai v. Mathura Prasad, 1066 
Anandrao v. Parwati Bal, 232, 256, 651 
Annntagupta v. Srirangiab Betty, 792. 


Ananta Sahu v. Baraju Salui, 198. 
Ananthakiishna Baliga, In re, 313. 

Anant Lai v. Ram Adhar, 577, 578, 877. 
Anantram v. Kashiya Laxia, 491. 

.Anant Bam v. Sant Ram, 623. 

Anathbandhu Sahu v. Babu Lai, 815. 

\nath 'Nfttb Sarkar v. Rajendra Nath, 60, 63. 
.Vndoli V. Jamnabni, 230, 267. 

Awgnp V. Wilayat Husain, 1029. 

.\nila Bala Devi v. Madhahendu Narnin Roy. 
564, 967. 

Anil Chunder Mitra v. Indian Economic Insurance 
Co., Ltd., 285, 323, 324. 

/Cniruddba Mitra v. Official Receiver, 928, 990. 
Anis Ahmad Abbaai v. Nasit Ahmad, 353. 
An.iancya Sastri v. Rajagopala Cbettiar, 5. 
Annadanappa v. Kenchavva, 811. 

Annada Prasad Mitra y. Sushil Kumnr Mandal. 
■ 300, 684. 

Annamalai Cbettiar v. Oeuganna, 741. 

Annapurna Bai v. Hindustban Co-operative Insur¬ 
ance Co., Ltd., 611, 670. 

Annapurna Daai v. Sarat Cliandra, 317, 898, 994. 
Annapurna Ray v. Srish Cliandra Dutt, 56. 

Annu Tewari v. Chitroo Misra, J104. 

Anokbey Lai v. Babu Ram, 1050. 

Anrup V. Mahabir Chaube, 1108. 

Anthoniniuthu v. Naganatha Ayysir, 987. 

.4parna Bakhsh Singh v. ('handra Shekhar Singh, 
679, 878. ’ 

.\ppadu. In re, 431. 

Appalakondu, In re, 449. 

Appalaswamy, In re, 484. 

Appalaswamy, In re, 482. 

Appalaswami v. Appamma, 716. 

Appanna Sastri v. Sobhanadri Appa Rao, 741. 
Apparao v. Venkata Kutumba Rao, 366. 

Apparao Bahadur v. Appanna Sastri, 741. 

Appa Triinbak v. Waman Govind, 896. 
Apseriid^n Howladar v. Abdul Ka<»em, 52. 

Arab Mihan v. Emperor, 863. 

E. V. Argles v. Nasarullah, 1084. 

Arikeswara Chari v. Bale Bhadra Settv, 793. 
Arjan Singh v. Emperor, 853. 

Arjuu Panda v. Emperor. 424, 861. 

Arjun Rautara v. Krishna Chandra Ga.jpatl'Na¬ 
rayan Deo, 179, 226. 271, 617, 820, 821. 
Arumuga Thevar, In »r, .388. 

Aruiiachalam f'hettiar v. Goriudnswaini Coundan, 
716. 

Aruuachalain Pillai v. Seetharam Naidu. 705. 
Arunachala Roddy v. Sellamutbu Gouuduu, 852. 
Aiunagiri Cbettiar v. Kuppiiswami Cbettiar, 703. 
Arunagiri Mudaliar v. Radhakrishna Ayyar. 1003. 
Arim Kumar Basu v. Sudhir Chandra Basil, 492. 
682, 

vVsadullah Khan v. Ohetan Das, 212, 

Am Ram 1 . Ganga Dei', 1122. 

Asa Ram v, Jagat Ram. 1112, 1113. 

Asa Ram v. Manohar Lnl, 10-71, 1089. 

Asa Ram v, Niadar, 18. 

Asa Ram v. Shadulnisha, 1022. 

Asgarali Mulla v. Emperor, 849. 

AiSgnrali Mulla v. Emperor, 444, 849. 

Asha Lata Basu v. Manindra Nath Basu, 204. 
Ashard Lai v. Chokra, 826. 

Ashfaq Mahomed Khan v. Nazir Banu, 209. 
Ashutosh Dey v. Foolchand, 241, 901. 

Asiatic Govt. Security Life Assurance Co., Ltd. 
V. Debt Conciliation Board, Erode, 731. 




TABLE OF CASES DIGESTED. 


vn 


* 

Asiraddin Sardnr r. Sautosii* Mobini Daei^ 74. 
Aslam Khan r. Ebolo Ehas, 900. 

Asmaboo Karban Ho9dai& t. BfOviuca of Beogulj 
150, 221. 

Aarab Ali Sirkar t. Poineer Bank, Ltd., 56. 
Assaudae v. Hardaamal, 210, 251, 982. 

Astell V. Eng Take, 414, 415. 

Atal Singh y. Anand Swamp, S22. 

-Vtchatarama Rao v. Bapanayya, 224. 

Atbiappa Cliettiar v. Ibranisa Pulawar, 022. 
Athinarayaua Konar v. Subramania Ayyar, 215. 
Atmaram Nemehand v. ilallappa .^ppayyn, 692. 
Atmarani Sao v. Sheo Prasad, 157. 

Atul Chandra Bhandnry v. Corporation of Cal¬ 
cutta, 152, 153. 

Atul Chandra Chakravartlii y. Upendra Naravan, 
83, 85. 

Aung Kim Sein v. The King, 810. 

Austen Byers v. Municipal Council, Trichinopoly, 
734. 

Arndliesh Pratap Singh v. Pashupat Pratap 
Singh, 28, 1073. 

Avana Mana v. Maria Kntti Umnia, 098. 

Ayaram Atamparkash v. Sukhdev & Co., 30, 242, 

243. » « i 

.Ayub Ali V. Emperor, 428, 517. 

Ayub Ali Shah v. Kali Cliaran, 1044. 

M. S. Ayyar & Co. v. Srinivasalu Naidn, 736. 
Ayyavu Thevar v. Secretary of State, 503. 

Azis Ahmad Khan v. Inayat Khan, 188, 634, 820. 

B 

B, a pleader, Simla, Jn the mo/ter of, 644. 
Babamiya Mohidin Shakar v. Jahangir Piiishaw. 

784, 1001. • 

Baban v. Emperor, 848. 

Bffbhutchaml v. M. S. Rap, 768. 

Baboo Thakur v. Mt. Subanshi, 208, 986 
Babu V. Shera, 180, 792, 938. 

Babu Lai v. Mutukdhari Singh, 100. 

Babu Lftl V. Sntya Narain Prasad, 651. 

Babu Lai Sab v. Jagdeo Sinha, 124. 

Babu Lai Singh v. Rafh Narain Ram, 101, 102, 
Babu Nandnu Lai v. Paraottam Sahu, 1021. 

Babu Ram v. Anant Singh, 1031. 

Babu Ram v. Emperor, 451. 

Babu Ram v. Emperor, 856. 

Babu Ram v. Oaya Prasad, 1030. 

Babu Ram v. Mahomed Ali, 044 
Babu Ram v. Slindi, 033, 934 
Babu Ramnlmnjan v. Miik Nafh Singh, 447. 
Babu Singh v. Jang Bahadur Singh. 10.30 
Bachal Samaho v Emperor, 303. 

252, 257. 258. 259. 
Bacbnn Singh v. Tnboni, 1116 

Baclmbai Manjrekar v. Raghmmth Ghan.hyam. 

Badal Khurangi v. Bhabootl hforoo. 085 
Bademma v. Kamiya, 500. ’ 

Badlu V. Tlardeo Singh, 000. 

Badri v. State, 040 

Budri Mahto v. Lochan Sab, 104 872 8ft^ 

Badri Namln r. Jau»i mo ' *2*^- 

Rfidri NAfnio Sin^b r ^Chtky\A %r 

"ad, 204, 98 J* ‘ Manleshwar Pra- 

Badrl Naralu Singh r v , 


Bagwaut Rai v. Chairman, District Boazd, Fateh- 
pur, 1082. 

Bahadur Singh v. Qiidbari Lul, 510, 543, 544, 545, 
. 558, 657, 669. 

Bahadur Singh t. Radhey Sbyam, 1030. 

Bahadur Singh v. Baj Bt^adur Singh, 508, 1144. 
Bahadur Singh ?. Sher Singh, 17. 

B^dyanatbji v. Urmila De^, 653. 

Ba'idyanath Mahanty v. Emperor, 864. 

Baijnath v. Anandrao, 319. 

Baij Nath v. Govind Lai, 869. 

Baijnath v. Iqtidar Fatima, 275. 

Baijnath Prasad v. Jung Bahadur, 122. 

Bai Kokila Bai v. Keshavlal Mnngaldas, 615,1152. 
Baikuntha Chandra Das v. Suresh Sandra Dutta, 
72. 

Baikuntha Nath Haider v. Kishori Mohau Baner- 
jee, 920, 921. 

Bajirao .Tukaram v. Bam Krishna, 669, 662. 

I Bajrang Bahadur Singh v. Ram Newaz, 227, 1146, 

' Bajrang Sahai v. Mulia, 1008. 

Bakhtawari v. Bakhtawar, 1056. 

Bakhtawari v. EUimla Kant, 1136. 

Bakbu V. Emperor, 462. 

Baladasappa v. Suryanarayana Rao, 792. 

Balaiah v. Ramayya, 252. 

Balak Ram v. Emperor, 410, 850. 

Balakrishna Naidu'-v. Sakuntala Bai, 448, 4 . 53 . 
Balakrishna Odayar, In re, 906. 

Balanna y. Khudai Nazar Khan, 813. 

Balasaheb Deosthan v. Bajrang Das, 89. 
Balasubramaniam Chetty v. Kothandaramaswami 
Nayanim Varu, 201, 282. 

Balavenkatarama Cliettiar v. .Maruthamuthu 
Chettiar, 814. 

Balbhaddar y. Bhagwandin, 630. 

Balchand v. Rat.anchand, 1005. 

B.nlchand v. Umedmal, 777. 

Balohand Jivandas v. Commissioner of Income- 
tax, Bombay, 606, 609. ‘ 

Balchand Prohit v. Bejoychand Mahatab, 647, 060. 
Balchand Purohit v. Bejoycliand Mahtab, 72 
Baldeo v. Tejja, 651, 822. 

Baldeo Das Birla v. Balwant Rao Naik, 633.' 1104 
Baldeo Rai v. Bhnbhuti Narain Rai, 1042 
Baldeo Rai v. Sitaram Rai, 1050, 1008 
Baldeo Sanskrit Pathshala, Slieoli v. Zahri Singh 
1005. ^ ® ’ 

Baliram Jagobaji' v. Knusalya Bai, 471 
Bah Reddi v. Nagi Reddi, 253. 

Baljeet v. Shudarshan Das, 673. 

Balkrislma v. Tulsa Bai, 1030. 

Balkrishnit Khanderao r. Anant Abaii, 665 
BiUkrishna Sao v. Dhanya, 164. 

Balmakund y. Budhu Singh, 561, 1033 
Bai Mokand v. The Crown, 787, 788. 789. 
Ba^mukand y. Bohrey Baij Nath, 111 . 5 . 
Balubhai Kallian Chand, re, 90** 

Balwant v. Murlidhar, 1100. 

Bananiali Charon Bhuuia v. Dlmrauidhar Bhu- 
nia, 365. 

Bonarsi Dos v. Bhawani Kuer, 110, 228, 229, 667. 
Bandhan v. Rahu Rai, 1103 

Chand y. Gulab Chand’, 085. 

^ ^’^chwar Lime and Stone Co., 

Ltd •1*995. , 

Banerjee v. MuraU Mohan DaV 163. 

Bangalon' Bank, Ltd. v. Hanumapiia, 793 . 

Bangarj^da v. Atehut«ramayya, 740. 

Banka Das y. Sriniraa Padhi, 230, 820. 

Bankateshwar Raman Bahadur t. Lai Raj Ra- 

jeehwari Prasad, 1032. 


Vlll 


THE YEARLY DIGEST, 1Q42. 


Bank of Baroda, Ltd. v. Punjab National Bank, 
Ltd., 814. 

Bank of Bihar,-Ltd-, v. Hari Kiebun Pd. Jbnn- 
jkunwala, 209. 

Bankey Lai v. Empei or, 414. 

Bank of Upper ladia, Ltd. v. R. H. Skinner, 
657. „ 

Bans! v. Emperor, 861. 

Bansidhar t. Emperor, 866. 

Bansidhar t. Laxmi Narain, 1023. 

Banflidhar Marwari 7 , P. W. D., Bibar, 395. 
Bansilal Abircband v. Sada Sbeo, 36. 
Bansropan Sab 7 . Brijnandnu Singh, 127. 
Banwari 7 . Partap Singh, 1056. 

Banwari Lai 7 . Municipal Board, Lucknow, 1086. 
Banwari Lai 7 . Baldeo Sab, 174, 324. 

Banwari lisl 7 . Puttu Lai, 20. 

Banwari Narain Teweri v. Rambari Narain Tc- 
wari, 649, 686, 

Bapugouda Yadgouda 7. Vinayak SadusMv, 225, 
260. 

Bapuxao 7 . Emperor, 164. 

Bapurao 7 . Gopikabai, 1006. 

Barada Charan Nandi 7 . ^tem Union Bauk, 
Ltd., 68. 

Barhitola Damricbak Co-operfttivc Society v. 
Shambhunath Singh, 97. 

Barkat v. Mahomed Sbafl, 939. 

Barkat Bibi 7. Nazir, 178. 

Baroda Prosad Pal 7 . Asutoah Pal, 186, 490, 
492. 

Baron Von Dincklace 7 . Emperor, 863. 

Baranti v. Emperor, 4l3. 

Baru 7. Niadar, CIS. 890, 893, 947, 948. 
Baaappa Malo8app.a v. Saiubnppa Shivlingappn. 
487. 

Basdoo 7. Murlidhar Singh, 661. 

Basdeo Pande Satdeo, 882. 

Basdeo Singh w. fiheo Shankar Halwai, 470. 
Baadevanand Gir v. Sbantanand, 571, 881, 896. 
Bashir Abmad v. State, 622, 949. 

Basliir Alunad Khan 7 . Kundan Lai, 180, 1122. 
Bashir Hasan Khnn v. Abrar Patma, 930. 
Basbirullakhan 7 . Emperor, 847. 

Bashieta Narain Singh v. Ram Pukar Singh. 206. 
Baahyam v. Corporation of Madras, 726. 

B. A. Basil 7. Charu Cliandra, 76. 

Baskariah 7 . Cliennabasappa, 795, 870, 872. 
Ba8ude7 Mahapatra 7 . Surendra Nath, 820. 
Basudeo Rai v, Bindeswari Rai, 1114. 

Basudev Singh v. Shah Hamiduddin Ahmad, 126. 
Baswanne^ra Malleshappa 7 . Dodgowda Basau- 
gowda, 100i3, 1006. 

Bawar 7 . Maheshwor Bux Singh, IlOO, 1109. 
Ba\7a Singh 7 . Emperor, 437. 

Baiiram Hudmal 7 . Gokuldas Kisanlal, 267. 
Bayabai 7 . Bayabai, 476. 

Bayabai 7. Esmai! Ahmed, 763. 

Beehan Jha v. Emperor, 441, 852. 

Beehardas Damodardas 7. Ahmed.ibftd Borough 
Municipality, 9.53, 996. 

Beduavain Singh 7 . Bhunesbwari Kur, 283. 
Behari 7 . Anrudh Singh, 207. 

Beharilnl v. Gyaniram, 181, 847. 

Bchari Lnl v. Bam Chandra Sharma, 182. 559. 
Behari Lai Tekcband 7. Ram Gopni, 285, 286 . 
Behari Lonia v." Sarabjlt Tewari, 1126. 

Bejonji 7 . Emperor, 617. 

Bejoy Kumar Saha 7 . Ramapnti Rasu, 917. 


Benares Bank, Ltd. 7 . George Macdonald Falkiier, 
332, 903. 

I Bengal Electric Lamp Works, Ltd., In re, 340. 
Bragali Mai r. Baijnath Prasad, 688.. 

I Bengali Salui r. Qudri Tanti, 123. 

I Bengal Jute Mills v. Jemaj Heeralal, 28, 266, 
267. 

Bengal Nagpur Ry. Co. 7. Corporation of Cal¬ 
cutta, 151. 

Bengal Nagpur Ry. Employers’ Urban Bank, 
Ltd. r. E. W. Seaqer, 916, 1010. 

Bengal Silk Mills Co., Ltd., In te, 340. 

Beni Qopal 7 . Madari Ram, 296. 

Beni Prasad v. Nand Kishore, 25. 

Benode Behary Saha, In re, 903. * 

Eenoy Kumar Acharjee 7 . Ahammad .iUi, 88. 
Bepin Behari Law 7 . Mohit Kumar Pal, 646. 
Bepin Chandra Saha 7 . Kaileah Chandra, 991. 
Beri Rai 7 . Ram Naresh Rai, 1108. 

Berumull Sowcar v. Velu Gramany, 255. 
Besaugi Kui 7 . Emperor, 463, 464, 855. 
Bhabooti Singh v. Chandrapal Singh, 385. 
Bbagabat Chandra Jana 7. Nagendrn Nath Ba- 
^ nerjee, 68. 

Bhagat Ram 7. Dhanpat Mai Jawala Doss, 927. 
Bhagat Singh Bugga 7. Dewan Jaghiv Sawhney, 
180. 


Bhagchand 7 . Shankar Xial, 201. 

Bhag Chand 7 . Sujan Singh, 322. 

Bhaggo Bibi 7. Ishwar Radha Ramanjl, 251. 
Bhaggn 7. Kalyan Bass, 1081. 

Bhagirathiammnl 7. Bibbuti Bhusan, 638. 
Bhagirath Prasad Singh 7 . Kali Mahton, 890. 
Bhagoley 7 . Bala Bin, 271. 

Bhagolelal 7. Emperor, 416, 440, 847, 868. 
Bhagwana 7. Qulab Kuer, 895. 

Bhagwandas 7 . Emperor, 427, 428, 458. 
Bhagwandas v. Hira Lai, 834. 

Bhngwan Bas 7 . Narain Bas, 939. 

Bhagwan Bas 7 . Ram Bali, 1125. 

Bhagwan Bass 7 . Tajunnis'a Bibi, 263. 

Bhagwan Bi^ 7 . Bhagw^p Bin, 259. 

Bbagwaudin 7 . Sarju, 1038. 

Bbagwani 7. Babu Lai, 630. 

Bhagwan Singh 7 . Ram Simdar Raut, 121. 
Bhagwant Rai v. Bt. Board, Fatehpur, 1082. 
Bbagwant Singh 7 . Indorjit Singh, 1077. 
Bliagwat 7 . Emperor, 453. 

Bliagwat Bayal'^ijal 7 . Emx>eror, 961, 962. 
Bhagwati Bebi v. Atta Husain, 629. 

Bhagwati Prasad v. Hira Lai, 826. 

Bhagwati Prasad Singh 7 . Chandra Bhul, 1038. 
Bhagwati Saran Singh 7 . Nageshwar Singh, 1092. 
Bhagwati Saran Singh v. Parmeshwari Nandan 
Singh, 189, 309, 386, 564, 666, 567, 678, 694, 
1084. 


Bhagwat Narain Singh v. Mahadeo Prasad 
Bhagat, 202. 

Bhagwat Prasad 7 . Emperor, 1071. 

Bhagwat Prasad Bnhidar v. Behichand Bogr.a, 
542, 652. 


Bhagyamma, In re, 801. 

Bhai Lai Chand 7 . Emperor, 618, 861. 

Bhairo Prasad 7. Jian, 628. ■ 

Bhairo Singh 7. Lai Amluka Bakhsh Suigh, 508, 


637, 678, 990. 

ihaian Lai 7. Karan Singh, 1090. 
ibajgoTind Cliunilal v. Harilal Gordhamlas, 470. 
ihakru 7. Earaaji, 204. 

lhangi Rama 7. Government of Mysore, 799. ' 




IX 


FAUl-E Ol- ^. ASKS Dh.l STi:n 


£ 0 ^ t ViR^ 1 L*ak»l KABt& B*i. t06. 

m, MI, M3. BM 

V- Kkm. Ml 
Wimt*-* V TTl 

BIh*v V- CIioonT, SOI. 

Itestk V l»ac« 1018. 

Bfaist Bad Ntik v Xatk K«fk. 

Bkvat 91jfk T Jai<Wvt. 1005 
nkAfmt T KuAk. 1100. 

Bkanl SUfk r. Ba« ^B«hl, 1145. 

BWatka T, Kap***??, 000, 007. 

BkMkx'ca; T. VaJru B. B E. Board, 745, 74". 
Rkawuu Saxiar Jdsi ▼. Gasg Pr ud, 14S, 
244. 4$0, 657. 

BLkh^jUi MotlTEm r. Eap«ror, 141. 
wai^^wi 8iB(k r. Dmnkaa 8ingb, 665. 

Wiifcwla l T. Ouipati, 697. 

Bhikwm T. Matberx Slfigb, 1068. 

BUmajl ilotiji t. OfBcUI Reedw. Bellarj, V 2 X 
BUoraj r. ^«oUI, S19. 

Bkote T. K&jjt, ITS. 

Bbol* Oope T. Emperor, 1, 403. 

Bbola Nitk Mitrp t. Jlt<>ndra Nail* Mukherji, 
436, 437. 

BtoU Ntth Upedbja v. Bfalboti 'Narain Ringh, 
633, 951. 

BhoU Praaad r. Em]>oror, 98, 100, 5S1, 523, 530, 
618, 620. 

Dholat V. Tokobama Bpeeie Bask, Ltd., 350. 816. 
Bbom Slagbji v. Hakas Siogb, 8. 

Bboada Singh r. Mabadeo Ringb, 478. 

^oori T. Lai Singh, 1119. 

Bbovanipore Bank^g Corporation,- Ltd. t; Bo* 
jo}r Komar Addj., 85. 

Bbowanipor Banking Corporation, Ltd. r. Bur* 
gnb Nandini Bad, ^1. 

Bbodolc Cbandra Ray r. Bblkshakar Pattnnaik, 
190, 299, 976, 988, 1010. 

Bbokhel T. BbaglratU, 1080. 

Bbologanatbam Pillai r. Bajagopola Piliai, .538. 
Bhnneshwari Prasad Narain Singh v. Jamonn 
^ Bai, 335. 1110. 

Bhiipendra Krinbna v. Qonendra Krisliua Rov', 
63. 


Bbupendra Nath Datt r. Bebendra Nath, 66. 
Blmpendra Nath Mukberjee 7 . Comini8»ion''r>i of 
the Utterpava Municipality, ?6, 68. 
Bhopsingh v. Hiragir, 156. 

Bhora T. Saddnlal, 216, 285. 

Bhoru Mai v. Jagannatb, 557. 

Bhosai V. Birgaj, 229. 

Bhoraraba Iyengar Emperor, 486. 
Bhnwneahwar Kner t. Raghubansmoni Prasad 
Narain Singh, 888. 

Bibhabati Devi v. ^mendra Narayan Roy 4, 
7, 234, 235, 330, 336, 506, 526, 871, 889. 
Bibhntl Bhuaan Bas v. Be joy Chand Mahtnh, 82, 
87. •• 

Bihi Ayeaha v. Sripat Singh, 130. 

Bibi Ifatnlniasa Begum v. Jehal Bas 121 
Bibi Janbi v. Abbas All, 914. ’ 

Bibi Safla v. Sahdco Singh, 631. 

Biehal Naidu v. Emperor, 788. » 

Bldhuranjan Sarkar v. Soleman Pramanik, 82, 

Bijai Snnderji v. Hari Prasad, 825 , 827 
Bijon^Kriabna Nawn v. Snddhir Chandra Nairn. 


Bijnn Majumdar v. 
Bijoy Goblnda Basil 
Ltd., 40 


Banjit Lol Sen Gupta, 604. 
V. Noakhali Loan Office, 

t 


Y.D' 1942-b 


BUm ^'.ogh V >1, 411. 

BiBial PrcUr* Bebl r. Eioi'oror, 48-.’. u22. 860 
; Bindmlmri Bakdi Singh * lUbodur Singh. 

BimWiaTi Kunwa; r. Uhuni-diwuri Kay LaWaluui 

low. ^ 

DiBd«<krl Towari ▼. Bam l^ikliaii Tcwnrt, 563. 
RindMhnarl PraMd v. Allah Biyn, 26. 
Bindctbirari Bbuknl r. JhaUtr, 1058. 

Bindhyachal Bai v. Bbnrnmdaa Singh, IHl. 
Bindrabkan t. Alarar Khan, 278. 

Blraja Mohan v. Abaninath, 40. 

Biraja Sundiiri BaitnaM v. Mahamayn Heu. ••37. 
Birbal r. KaHu Singh, 1009, 1100. 

Bir Bbati Jagannatb, 470. 

Rlr Bikiam Klaboro v. Tofatwil ll^'*oin. 86. 523, 
Bircndra Bikrain Singh v. Bnjmng Bahadur 
Slngb, 335, 884, 1034. 

Birendra Bikram Singh y. Hanoma.. Proiuid, 2. 
Birearvar Moral T. Indu Bhusan Kundu, 40. 
Biabambardas v. Mukta Kalka, 445. 

Blthambbar Nath, In re, 694, 600/ 

Biahaoibar Nath r. Emperor, 861. 

Bishnmberdaa k Co. T. Saehoomol ICotoonuil. 
322 382. 

Bisbanibliar Nath v. Babu Singh, 1114, 1127. 
Biahambhar Nath 7 . Badhii Shinin Seth, 1021. 
Bisbambhar Nath t. Sri Prakaah Singh, 981. 
Biaiinmhliar Singh v. Shyma, 1120. 

Bisheehwar Nath A Co., Zn re, 603, 004. 
Bl.ibcahwar Praaad Pnndoy v. Lachman Praaad, 
623,.666. 

Bisheswar Bam 7 . Bnm Kan Bijoy Prasad Singh, 

122 .- 

Biahunath Prasad v. Sarju Sargn Towarl, 1004. 
Biahun Bayal 7 . Matliura, 1050. 

Biahwanath 7 . Qayaram Sahu, 1031, 1032. 
Bishwanath 7 . Surat Singh, 38. 

Biahwanath Saran Singh v. Mujtaba Huaniti, 
898, 967. 

Biflhwanuth Singh v. CommiHslouer of liicnnic* 
tax, Bihar & Orisa, 589. 

Biahwanath Singh v. Commisaioner of Tneomo* 
tax, C. & U.,P., 579, 60 ], 602. 

Biahwanath Singh 7. Shivaratan, 1013. / 

Biawa Nath Jana 7 . Bhupendra Nath Ohoae, 77. 
Bogha 7. Batan Sihgh, 1152. 

Bogra Bank, Ltd. 7 . Bamani Mohan, 61. 

Bombay Co., Ltd, 7 . Badha Kisan, 29. 

Bommiah 7. Sagarmal, 808, 812. 

Bonda Kui 7. Emperor, 840. 

Borough Mimicipality of Ahmedahad v. Govern¬ 
ment of Bombay, 142. 

N. N. Bose 7. Manager, Kedar Nath J.uto Maun* 
facturittg Co., Ltd., 152, 153. 

T, N. Bose 7 . Toge8hwar7 344^ 

Boya China Papanna, In re, 499. 

Brajdeo Narain Singh v. Bhannath Singh, 175. 
Brajnandan Prasad Singh v. Shanker Gope, 124, 
Brij Behari Gupta 7 . BudL Sen, 923. 

Brij Behari Lai 7. Debi Dayal, 1104. 

Brij Bhan Singh 7. Piithi Singh, 614. 

Brij Bhukhan 7 . Bhagwau.Datt, 679, 1003. 

Brij Jiwan Das v. Knwal Bibi, 320, 543 
Brijlal V, Jailal, 160. 

Brijmohan Singh 7 . Tulsiram, 161, 162. 

Brij Narain 7 , Dhaoa, 261, 901. • 

Brij Narain Singh 7. Padaratb Kurmi, 506, 950. 
1128. 

Brijraj Kumari v. Badha Jiwan Bai, 104. 

Brij Baj Marwdri v. Anant Prasad, 58. 





THE YEARLY DIGEST, 19^2 


X 

Blij Rani v. Abdul Karim Khan, 1041, lOCO. 

Brijratbou Jitmal v. Kallianji, 294. 

Brojendra Kishone Roy, In ihe maiter of, 33.. 

Brojendra Mohan Maitrn v. Savodo Maudal, 77. 

Budlian v. Bahadur Khan, 536. 

Budhan Mia v. .Jotindra Moliun Butt, 55, 66. 

Budhharan v. Thakur Prasad, 544,-546. 

Budh Sen v. Madho. Singh, 278, 1052, 1054. 

Budh Singh v. Bashiran, 833. 

Bndhu lS v . Jagdish Nandan Singh, 885. 

Biidhulal Hnmarayan v. Sukhram, 450. 

Budhulal Jagannath v. Hirdagarli ColUerici, 
Ltd., 322, 323. 

Budhu Singh v. Basant Rai, 873, 1039. 

Bulakhidas v. Murlidhar, 219, .245.. 

Bulakidas Ilardas v. Chotu, 957. 

Bundoo V. Emperor, 484, 485. 

Bure Khan v. Khadim Bibi, 673. 

Burma-Shell Oil Storage and etc., Co., Madras 
V. Official Receiver, Tinnovelly, 1011. 

Byankat Paika.ii Lonari -v. Rameliandra Maha- 
deo, 173. ' < 

Byopar Sahayak Bank. Ltd., Meerut v. Bhag- 
wan Das, 1134. 

Byrnmii Jeeieebhov v. Province of Bombay 
(No. 1), 138. 

Byramji Jeejeebhov v. Pronni'o of P.ombay 
(No. 2), 138. * 

C 

Canada Rico Mills, Ltd. v. Union Matjne-urnl 
General Insurance Co., Ltd., 611. 

Ounnra Industrial and Banking Syndicoto Co., 
Ltd. V. Narayan Vcnkatesh, 645. 

Cannanore Bank, Ltd. v. Mudhavi, 291. 

Cantoyiment Board of Binaiioie v. Bwarka Pra¬ 
sad, 439. 

Oarritt Moran & Co. v. Maninutlia Nath >fukhcr- 
jee, 983. 

Cawashah Bomanji v. Prafulla Nath, 165, 617, 
890, 969, 986. 

Central Bank of India, Ltd. v. Prabhakar 
Anaudrao, 288. 

Chabaldas v. Emperor, 446. 

Chabinath Singh v. Emperor, 1085. 

Chairman, Bihar Municipality v. Ramnaudi 
Kuer, 107, 43'. 

Chairman, District Board v. Sreenivash, 46. 

Oiairman, Dt. Board, Rangpur v. .Tagatpat 
• Singh, 79. 

Chairman, Tollygunj Municipality v. Masili Ah¬ 
med, 67. 

Chairman Village Sanitation Pancbuyat, Morsi 
V. Abdul Kadar, 172. 

(Oijikrapany Chetty & Sons, In re, 819, 

Chameli v. State Kishangarh, 1078. 

Champu v. Raghubir Singh, 21. 

f^ianan Singh v. Tarak Singh, 407. 

Chanda Begum v. Maqsood Husnin Khan, 246, 
312. 

Chandanmal v. Bhomrajj 770, 833. 

^andannml v. Rumakrisliuayya, 360. 

Chander Mahton v. Emperor, 128, 464. 

Inlander Sckhar v. Shankar, 1044. 

Cliandi Charan Chatterjee v. Taranpth Dutta, 
629. 

Chand Kamvar v. Dolat Ram, 995. 

Chand Khan v. Syed Amir Moheinnmd, 166. 

Chand Mai v. Badri Dass, 363. 

Chandmal v. Motilal, 776, 777. 

P. T. Chandra, Editor Tribune v. Emperor, 395, 
441. 


Chandrabai v. Ratanlal, 170. 

Chandrabbagabhai v. Annapuruebai, 563. 

Chandra Bhan v. Ajai Singh, 1049. 

Clmndrabban Pratap Babadrr Singh v. Halai, 
826, 1119. 

('liandr-a Bhan Dutt v. Ra.idei, 1138. 

Chandra Bhnshan v. Mat. Pntta Devi, 1028. 
Clmndin Datte v. Lachhirain, 334. 

Chnndradip Narain SingR v. Kuldip Sahai, 47. 
Chandvakant Devji v. Narottamdas, 303. 

Chandra Kumar Diksbit v. Ramesh Chandra. 386, 
447. 

Chandra Nath v. Raja Ram, 243. 

Chanda Prabhakar v. Emperor, See Raburam. 
Chandra Prakash v. Abdul Majid Khan, 1056.. 
Chandra Pratap Singh v. Bindeshwari Pras.ad 
Singh, 238, 246. 

Chandraselc.ar Missir v. Haribat Sahu, 252. 
Chandra Shekhar v. Manohar Lai, 38, 195, 196, 
228, 876. 

Cliandrawati v. Sri Krisban Dwarkadhishji, 1150. 
Cliandrayya v. Ohinnappa Reddi, 182, 920. 

Chandu v. Sankaran, 617, 756. 

Cliamdulal v. Raghunatb Das, 925, 926. 
Chandulal Agarwalla v. Khalilar Rabaman, 181, 
496,505,511, 760. * 

Chandu Lai Parma Nand v. Grahams Trading 
Do. (India), Ltd., 960. 
flinndumal v. ^flz Din Mahomed, 209, 210. 
f'liannappa Girimalappa v. Bagalkot Bank, 265. 
Cliannappa Girimallappa v. Sliankardas Vishnu* 
das, 887. 

Cliapalabala Dam v. Sarat Kumari Dasi, 992. 
Chaturbhuj v. Ooraini.s8ioner of Income-tax, U. 

P. & C. P., 595, 608. 

Chaturbhuj v. Ganga Ram, 1043. 

Chedi V. Narind Singh, 826. 

Chela Ram v. Gopi Chand, 990. 

Cliellappa Chettiar, In re, 453. 

Chellaram v. Vishindas, 486. 

Cliellaram Verhomal v. Emperor, 143. 
Cliellathammal v. Kali Thcertha Pillni, 642. 
Chelliah v. Rangaswami Ayya»tgnr, 534, 

Chelliah Nadar, In re, 600, 502. 

Cliellinb Pillai v. Ramiab Thevar, 399. 

Clrengiah Chettt, In re, 755. 

Chennakesava Aivangar v. Official Liquidator, 
349. 

Oiennappa v. Rudrappa, 806. 

P. Chenna Reddi, In re, 336. 

Clierappan v. Sankara Ayyar, 295. 

M. M- II. M. Chettiar Firm v. S. R. M. S. L. 
Chettiar Firm, 998. 

.V. M. R. P. Chettyar Firm v. Hajee Mahomed 
Sultan; 307, 338, 883. 

Cljhabia v. Ram Charan, 450. 

Cliliablani v. Emperor, 1070. 

Chhabraj Kuer v. Ram Deo Singh, 078. 
Cdihabraj Kunwat v. Mathura, 509. 

(fiihajju V. Emperor, See Emperor. 

Cbhauga Shukul v. Bajrange Singh, 1134. 
Clihanoo Prasad Singh v. Sakti Chand Sahu, 467. 
Chhatar v. Thakur Singh, 211, 1050. 
Chhattardhari Ahir v. Ganesh Ahir, 273, 329. 
Chhedi Lai v. Emperor, 1084. 

Chhedi Lai Nand Kishore v. Commissioner of 
Income-tax, U. P. & C. P., 697. 

Chhitar Mai v. Nand Mai, 226, 226. 

Chhoga V. (Chanda, 257. 

ChhoteJal v. Suddibai, 159, 631. 








i' 


TABU* or CASKS DIGl >TED 


XI 


■■A *. Ront Stefb. M9, 1017 
^ BMiftkkal ▼. B«i Kuki. U-l 


Kn 





luc-'Uic lAX V• H. 1' K. A. ft 
>!. K.iiuUy, WO. 

(ioaniMivOf^ of Incoiue t:)X. !l. k <>. \ 

I . ncMbimr Singh, 500 

, i of Botnbtiy v. Mill* 

i BH'tf Co., Kamthl. 695. 

Coiamitticiirr of Intfomotax. Durrau v. Bhng- 
MBUil&s Bagla. 693. . , . . 

^n- Ootnminoioaer f IncomoUi, BoruiJ* v. LaV-^hmi 
Oftrtal M Co., U>\.. Banroon. 140. 


T ToatiUa 


M'i<U:iar '* Paagoatha*. 
f of 9faB{« T. Kail# 0iag' 
f 

, R04. 908 IWn ’‘ommlsJioofr of Iwomo-tax, C. and U. 1*. \ 

Bikari Lai, 610. ^ 

Ifc ' wlor j' onimlMlnnfr of Income la\. C. I*. A C. 1*. v. 

U&tbnradaa Manoalal, S9Q. 
loniiniwlyner of Income tax. Mndraa v. Ab'lulln. 


l 1 T . ToB' mi-* . 

taLWO. 

Cklmaalal Ishaarlal MchU v 
of FaetoTlea, 837, 638. 971. 
ca. itim»aii T. Briy 3lohan Baa. 232. 337 
Ckistnaa Lai t. SnUia. S6. 
ddaiairaiB t. Oioallal, 773. • 

China Kond^yya t. Bamaliaga Reddi. 7?.x 
China TUagiah. In n. 408. 

Odnoahhi r. Veakatuubbainui&. 700 ■ 

Oiir.Dippa Chctty t. Emperor, 414., 

Chinnappa Reddi t. VenkaUrmmftnappa, 9M. 
AianaBwami Cli^tty Parrathiah ^^tty, 732. 
drinnaiwami NaMo r. Rama^wami N'«ldn, 400. 
Chinnathambi, 7a re, 437. 

Chinoafadn, 7a re, 451. 

K. Oimoy v. K. Chinoy, 832. 

Chintaman t. 6 hrikl«an. 171. 

Cbintaman Bamji r. Bulkriahna, 168. 

Chiranji Lai t. Ram Swamp, 417. 

Cliiranji Lai Bagla t. Akbar Ali, 1080, 1089. 
ObiranjUal Bam^andra r. Jataabankar Josbl, 
135. 350. 

Chitraroln Tberar, In re, 422. 

Chittar t. IJinTai liol, 107.6. 

Cbnb Rhigh V. Garhakbeb, 898. 
fhockalinganj CTiettior r. Orockalingam Cbet- 
tlftT, 977. 

Choekalingain Cbettiar v. Gorecnment of Mad¬ 
ras, 900. 

Chockalinga Thevar v. Sankarappa Naicker, 189. 
Cliokat Singh v. Chnlhi, 329,-1112. 

Choknt Singh v. Baya KIiaHk, 329. 

Chokkalinga Mndali r. Manic.ka Madalv, 922. , 
Chotlmn t. Mahomed Husain, 498, 683. 
Chonharkalwar v. Madhn Prasad, 330, 1105, 
Cbota V. Manni Lai, 639. 

Chota Nagpur Banking Assu.. Ltd. v. Ashntosb 
Pathak, 173, 174. 

Chdbda.iirao v. Uttanirao, 92. 

Chnni Lai v. Emperor, 452. 

Chuni Lai v.'Fazal Khan, 474, 817. 

Chonilal v. Lifhminarain, 769. 

Chnnnilal v. Mt. Riikhmabai, 519. 

Chnnilal Kevalram v. Ramchandra Yesaji, 496. 
Cbunni Kuar v. Kalika, 1130. 

Chnnni Lai v. Bantu Cbamar, 13. 

Chunmi Lai v. Amluk Chandjl, 82, 87, 666. 
Churawan Mahton v. Md. Manir Ahsan, 122, 
124. 

Chutur Prasad Sah v. Bisbnn Knor, 978. 

Cine Industries and Recording Co., Ltd 340 
344, 345, 876. > 

Coca Cola Co. of Canada, Ltd. v. Pepsi Coin 
Oo. of Canada, Ltd., 495, 988, 1150. 
Collector, Hanthawaddy v. Snlaimnn ^datn^eo 
627. 


tO 

Habib, 59S. 

t'ommiMioncr of Income-tax, Madras v. Aniiaroa- 
lai Chettinr, 587. 

('ooimtMioncr of Inoomo-tax, Madras v. Har 
Oonneil, kladran, 581. 

‘brnmlMioner of Income-tax, Madras v. Duti'" 
Trust, Calicut, 601. 

Commissioner of Income-tax, .Mudraa v, Lakah- 
tnanier, 592. 

Commissioner of Income-tax, Madras v. Madras 
Provincial Co-operative Bank, Ltd., 588. 
Comiidstfionof of Income-tax, Mialraa v. Mahnra- 
jah of Pithapuram, 592. 

Commiesiouer of Income-tax, Madrus v. G. IL 
Naidu Industrial Educational Trust, 584. 
Conunissioner of Income tax, Madras v. Papam- 
mal, 586. 

(Tbnunis^oner of Income-tux, Madras v. Rama- 
swamy Chettiar, 580. 

Commissioner of Income tax, I'uujab v. Dow«n 
Krishna Kishoro, 588, 896. 

Commissioner of Income-tax, U. P. *'c 1*. v. 

Mohanla! Hargovind, 581. 

Commissioners of the Patna , Alunicipnlity v. 

Nirode Snndari Basya, 68. 

Commissioners of the Patna City Municipality 
V. Kapur Chand Lall, 105, 106, 195, 929. 
Commissioners of the Patna City Municipality 
V. Shah Hamid Hussain, 107j 108, 

('ommittee of Management of Gurdwaru Peiija- 
Sahib V. Mahomed Nawaxkhan. 959. 
Connors Bros., Ltd. v. Connors, 362. , 

Co-operative Central Bank, Ltd. v. Narayaii 
Ramjee, 219, 371. 

C,o-operativc Society No. 2, Jaipur v. Laxmau- 
rao, 169. 

Corporation of Calcutta v, Nandalal Chewdhury, 
151. 

Corporation of Calcutta v. Samarendrajit Shaw, 

Corporation of Calcutta v. Shaw Wallace & Co . 
15ft. 

P. B. Curtis, 7n re, 906. 


D 

Dabhada Co-operative Society v. Ka.sliinath An- 
paji, 89. ' 

Ba E. V. Mating Aung Thein, 147. 

Dairen Kisen Kalenshiki Kaisha v. Shiang Kee. 
340. 

Baityari Tripathy v. Subodh Chandra, 405 
Bakahinamurthi, Tm re, 432. 


* -L/tflkoUAilaullirUli j amV TCf ^04. • 

^liector of Bulandshah v. Sagar Mai, 1020. , Dalbahadur Singh v* Raja Singh. 1059 *“ 

Commissioner, Bindigal Mnnicipalifv v. Raja- Balip Singh r. Bhikhai Kurmi, 1073 1079 


mam Iyer, 735. 


Singb V. Shanker Bux Singh, 12. 
i-ommls3mner of Income-tax v. ,T. C. Manry, 586. Bain Qaur v. Radha Gobind Singh, 175. 








xii THE YEARLY DIGEST, 1942. • 


Bamodar v. Gokul Prasad, 168. 

Bamodar v. Khuea), 835. ' 

Damodar v. Naraytm, 90. 

Damroolal v. Gokulprosad, 167, 277. 

Dana Kuer t. Pjie Lai, 1048,- 1052. 

Dana Mia v. kiUmtazal Karim, 412. 

Dargah of Saint Miskeensbah Barena Pii v. Hur 
. dayal Praead, 315. 

Daraon«lIahto v. Sbeo Kumar Prasad Singh, 205. 
Dashratb v. Emperor, 842. 

Das Earn y. Emperor, 510. 

B. C. Dass y. Secretary of Burma Oil Siibsidiarv 
Provident Fund Trust India, Ltd., 215, 9i*i. 
Data Din v. Parmeshwar Dutt, 1098. 1 

Dattatraya KaaMnath v. Vithaldas Bhngwandas. 

280, 281. t 

Dattatraya Maruti v. Laxman Jatbappa, 541, 
562, 663. 

Dattatray.'i Yadaovao v. Tukarara Sbankar, 89. 
Dau Balwant Singh v. Clibatnr Singh, 166, 783. 
Dau Balwant ^ingh y. Mst. Bindahni, 108, 169, 
- 782. 

Dan Bhairoprasad v. Jugal Prasad, 1006. 

Daiilnt Bam v. Nnsir-ud din, 938. 

Dan Parmanand v. Dau Kanhaiya Lai, .102,. 
Dawoodayal Kothari v. Sbib Nath Roy, 149. 
Daw Saw Nyun v. Daw Pwa, 660. 

Dawsons Bank, Ltd., Pyapon v. Municipal Com¬ 
mittee, Kyaiklat, 149, 342. 

Dayaldas v. Ramrao, 157. 

Dayaldas y. Ramrao, 158. 

Daya Shanker v. Badri Prasad, 823, 1090. 

Daya Shankar v. Laltn Prasad, 1132, 1135. 

Daya Shankar v. Raja Dolan Singh, 160, 161. 
D'Oniz V. Viswanatlian, 340. . ' 

Debahrata Banerjce v. Bank of Bihar, Ltd., 522^. 
Debendra Nath Biswas y. tlniwh Clxaiidra Man- 
dal, 372. 

Debi Bakhah Singb v. Ram Dei, 1046, 1004, 1065. 
Debi Dayal v. Emperor, 516. 

Debi Dayal v. Emperor, 431, 460, 845. 

Debi Din y. Secretary of State for India, 027, 
1144. 

Debi Prasad v. Bhngwati Pnisad, 361. 

DoW Prasad v. Jliuna, 1128. 

Debi Prasad v. LakbinicLand, 167. 

Debi Prasad v. Phuudau Lai, 1064, 1065. 

Debi Snhai v. Jhanda Singh. 1030. 

Dcccnn Co-operative Bank, Ltd. v. Pursram To 
laram,. 285. ^ 

Deen Mahomed Mian y. Hulas Naravan Hingli, 
lie, 129. 

Dcivnaikawani Ponnuinbala Deaikar v. Board of 
Comroissibuera for H. B, E., Madras, 531, 
7^8. 

Deivasigamani Ponnarabala Dcaigar v. Corpora 
tion of Madras, 727. 

Deo Bnkhsh Singh y. E. peror. 468, 850. 

Deoki Kunwnr v. Kesri, 12. 

Deonnndan Mnhion v. Chabtar Maliton, 4.31. 
Dconaram Tewart v. TCnmc.sliwnr’Singh Btilmdnv. 
116. 

Deo Prakash v. Nonil.al Singh, 1029, 1068. 

Deo Saran Pande.' v. Bam Kielian Mai, 13. 
Deputy Commissioner and Muzrai OfiBcer, Sliinn*- 
ga Dt. y. H. H. The Swami of Sri Ranni' 
Chandrapur Mutt, 809. . 

D .jmty Commissioner Barabanki v. B. K. Dliaon. 

O' 7 

M 4 ■ 

Deputy Commissioner, P.irabtuiki v. Mndan On- 
pat, 365, 


Deputy C'ouiJiiissioner, Pyzabad v'. Obbedi Tewari, 
1063. 

Deputy Commisaioner, Hardoi v. ilunuu Bibi, 236. 
Deputy Commissioner, Nagpur v. Municipal Com¬ 
mittee, Nagpur, 164. 

Deputy Commiseioner, Rae Bareli v. Biiola Nath, 
242. 

Deputy Commissioner, Rawalpindi v. Fara Murz, 

•933. 

Der.'^atulla MuUik & Co. v. Radha ICrisbna Dutta 
& Sons, 41. 

V. G. Dosbpande v. Emperor, 455, 910. 
Desikuchar y. Official Receiver, Bangalore, 804, 805. 
C. D. Desikachari v. Official Receiver, Qiingle- 
pnt, 919. 

Devaki v. Kunhi Kauuan, 652. 

Deva Prasanna Mukherjee v. Lakhi Narnyan 
MondQl, 279, 369, 911. 

Dovarajulu Naidu v. Jayalukehmi Animal, 070. 
Devarayan Chettlar v. Subramania Iyer, 708. 
Devi Das v. Emperor, 937, 938. 

Devi Das v. Nathu Ram, 285. 

Devi Prhsad Srikrishna Prasad v. Seciotarv of 
State, 365, 357, 520. 

Devki Nandan y. ^peror, 787, 789.' 

Devnandnn Pi^tSad Singh v. Bibi Kaniv. Futma, 
104. 

Devsey Zhetsey v. Hirji Kbairaj, 261. 

Dewan Cliand y. Daulat Ram, 913, 916. 

Dewandas Udhomal y. Bhojibai, 245. 

Uliajadhari Ghosh v. Union Bodrd of Kendragoria, 
664, 683. 

Dhanalaksbmi Weaving Works v. Mahomed Ali 
dul Azo<'z Sahib, 986. 

Dhani Sahu v. Bishun Prasad Siag]>, 673. 
Dhanpat Rai v. Kali Bux Singh, 1046. 

Dhanraj Kurmi v. Indraj Kumvar, 11(8. 
Dhanrajmal Chatandns v. Commissioner of In¬ 
come-tax, Bombay,' 604,-605. 

Dhanivant Singh v. Sant Lai, 634, 869. 

Dhara v. Kliacheru, 276. . * 

Dharam Das v. Havildar Singh, 1113. 
Dliarampal Singh v. Mool Chand, CU. 
Dharichna Kuer'v. Parkalli, 516. 

Dhavmaraj Singh v. Chandrasekhar Rao, 552. 
Dharmayya v. Yanadi Reddi, 721. 

Dhanraji Kuer v. Rom Raj CJhaube, 562. 
Dhondba Laxman v. Secretary, Municipal Com¬ 
mittee, Nagpur, 165. 

nfiondhni v. Shoo Kumar Singh, 1081, 113.5. 
Dlmla Jetha v. 'huperor, 133. 

Dhuma Manjlii v. Emperor, 564, 858. 

Dliyan Singh v. Rnm Deo, 1050. 

Dibyaswari Debi v. Narayan Din Kmuari, 647. 
Dikson Mali y. Emperor, 403, 401, 460, 499. 
Dibsa v. Sujan Kuer, 830. 

Dileband Mahton v. Shah Md. Sajjad, 117. 

Dil Mahomed v. Emperor, 841. 

Dina Nnth v. Sant Bam, 334. 

Diubai Bebramji v. Motibai Biirjorji, 977. 

Din Dayal v. Shabir Hneain. 1118. 

Diudayal Shuh v. Trustcos for the Improvement 
of OUciitta, 878, 883. 

Din Mahomed v. Secrftnry of State, 470, 959. 
Dipomal Murijmal y. Emperor, 445, 446. 

Dirji V. Goalin, 240, 244, 1151. 

District Board, Budaun v. Sri Nawas, 1027. 
District Board, West Tanjore v. . Secretary of 
State, 631. 

Dt. Ck)uncil, Amvaoti v. Vitbal Vinayak, 777. 
District Council, Bitaspiir v. Bindvnbcn, 163. 




TABLE 01- CASl*? DIGESTED. 


xiu 


District Coun.il, Wnraiia v. Anna, 1G3, IW, 2i5R, J Ellon Floroneo Korlrigtioz r. KditU Mary ffaunay, 

14$^ 0X1 • 

linibaru v. Vcdavulli Ammal, 7t4, 745. 


V. 


Basorilal. •‘'54 


364, 929. 

DiBtrict Judge, Cbliind^ra 

535. . 

District Judge, Hoeliangabad v. Sbn Kisan Das, 

179, 236. 

District Local Board, Nawal Shah v. Balobaud. 
614. 

Dodo Bahadur v. Emperor, 421. 

Dolly Batbena v. Sbuik Fazle Elhdii, 468, 063. 
Lorai Ram 7. Liquidator, Nawadah Ba*Hr Co¬ 
operative Society, 98, 304. 

Doraisami Naicken v. Periakaruppau Chcttiar, 
663. 

Dori Lai v. Eoshan Lai, 1124. 

Dost Maliomcd v.' Emperor, 463, 838. 

Dost Mahomed v. Emperor, 427. 

Dost Mahomed v. Mangal Sain Hari Siiigli, 0851 
Dost Mahomed v. Waryam, 948. 

Draupadi Kuer v. Durga Baksh Singh, 1028. 
Dubari Pasi v. Pateshwar Singh, 1130. 

Dubari Eai v. Eamdeo Bai, 496, 513, 

Dudhnath Paudey v Angad Singh, 828. 
Dnkhchar Singh v. Bankc Singh, 1034. 

Dnlari v. Darshan Singh, 1128. 

Dulari V. Sahdei, 187. 

Dular Koeri v. Payag Kocri, 307. 

Dolhin Eajkishoro Kuer v. iT.nliotuod Qaijmin, 
22S, 899, 964. 

DulU Singh v. Bhuneshwari Kaj Laxmt D.-n, 
1136. 

Dullu V. Misri Lai, 911. 

Dnnia Vvasad Singh v. Slier Mahoniorl Khan, 
628. 

Duui Chand v. Maqsoodi, 14. 

Duni Chand v. Ram Singh, 1079, 1131. 
Durairwami Mudali, In re, 840, 860. 

Durga Charnn v. Deo Nandan Singh, 1113. 
Durga Das v. Emperor, 388, 455. 

Durga Naiain Singh v. Bam Qopal, 270, 1091. 
Durga Prasad v. Jodh Raj, 254. 

Durga Prasad v. Kishuni, 658, 662. 

Durga Prasad v. Eampal, 324. 

Durga Prasad Singh v. Slinmshcr Bahadur Slugh, 
1062, 1082. 

Tlur.iim Singh v. Snrkar. 775. ‘ 

Dwarkii V. Abdul Shakur, 207. 

Dwnrkfulna Marwari v. Parhhti Dasi, 7-1. 
thvarkudhish Prasad Singh v. Kurflo Missir, 117, 
Dwarkanath v. Gonrislmnkar, 492. 

DVrurka Pandoy v. Shah Kamiduddiii Ahmad 
120, 895, 897, 898. 

Dyavo Gowda v. Rasappa, 803. 

Dyave Gowda v. Krishna Hhatfa. 802, 803 

E 

• Kiiraiui Boyi v. Nnrasimhiah Sottv, 810 
Eastern Steam Nuvigr- •, Co.. Ltd. v. Indian 
Cnastal Navigation I'o., Ltd., 3® 
lOast Indian Railway v. Qopilal Sharma. 66S. 
hast Kims Jlmria Colliery Co.. Lid v t'om 
tnissiomir of Tneome-tax. B. ct 0 606 

hgapim (TliPttiar v. Eamauatlum Chcttiar 779 
Ekamhareswara and DhnndayruUiai.aniswami 
Temples V. Arunachnla Gmmdau. lOV' 

"IvSr™ , 

ri . L, '■ ^'‘‘'r«Pr’‘ Conudar, 1011 
V<Unnth^Bolupps Llngayatwani t. Comnds 
of Tueomc-ti' . C. P. D. P sot 

Chatln.kultl Nay.ir. 765 


Emperor v. Abdul Hakim, 387, 842. 

Emperor v. Abdul Earzaq, 1087. 

Emperor v. Adumbhai Aldullahhai, 4.52. 

Emperor v. Ahmad Khan, 866. 

Emperor v. Ali Mahomed AdnmalU (No. 1), 79i>l 
791. 

Emperor v. Aii Mahomed Aduinalli (No. 2), 351. 
Emperorv. Babaji Slnvram, 146. 

Emperor v. Babibai, 433. 

Emperor v. Bakhsbi Bam, 32. 

Emperor v. Balvant Jivan, 132. 

Emperor v. Baugaruraju, 405, 841, 843,'814, 84,5. 
Emperor v. Barka Jothu Majhi, 43^. 

’Emperor v. Barkat, 407. 

Emperor v. Behdodi Eatanjo, 468. 

Emperor v. Bhagwat Singh Bam Singh, 869. 
Emperor v. Bhola Prasad, 98, 99, .522, 523, .5.30. 
Emperor v. Bipin Cliandra, 643. 

Emperor v. Brij Ltil, 455, 460. 

Emperor v. Chhajju, 27. 

Emperor v. Chhotalal Bapalal, 1.34. 

Timperor v. Chnnllal BhagwanjI; 457. 

EiApcror v. Chottal Imam Baksh, 840. 

Emperor v. Daniodar Gopal, 133. 

Emperor v. Daulat Ram Aethana. 412, 4J3, 442. 
Emperor v. Dehi Charan, 440, 4f>5. 

Emperor v. Debi Prasad Sharma, 351, 352, 354. 
Emperor V. Dharmapp.a Yellappa, 136. ' 
Emperor v. Dholaram, 131, Olfi, 620. 89.5. 
Emporor v. Dubai, 400, 403. 

Emperor v. Ebrahim, 428, 465. 

Emperor v. Fazul Khush Mabomod, 138, 3s»:;. 
Emperor v. Gangoo, 856. 

Emperor v. Gaya Din, 461. 

Emperor v. Ghulnm Mahomed, 435. 

Emperor v. Oordhandas Nathalal, 404 . 

Emperor v. Gordhan Kalidas. 8.58, 859, 

Emporor v. GqurisKnnkar Bohid.ar, 433, 430 , 
Emperor v. Gnviml Prasad, 930. 

Emperor v. Gnlam Rasul Gulam Ahmed, 7.88 
Emperor v. C. L. Gnlati, 444. 

Emperor v. Hari Charan Cliakravartv. 154. 
Emperor v. Hnrid.is TTkil, 154. 

Emperor r. Hnsanali Gnlam Ali, 146. 

Emperor v. Ilasunblml Behinatbliai, 141 
Emperor v. Ilassim Thraliim, ."18. 

Emperor v. Himhi, 411. 

Emporor v. nusoinolli Yilayatalli' 112, 413 . . 116 . 
Emperor v. Iqbal Krishna Kapt>nr. 483. 

Emperor v. Ismail Kaiimbhai. 907. 
l^peror v. Jai Bam, 465, 

Emperor v. Kauhaiya Lai. See Kanhajva T.a!. 
Emporor v. Kanhaya T.al, 973. 

Emperor v. Kariwiudas Govindji. ]. 33 . 

Emperor r. Knrsnndas Nariji, 144 . ^ 

Emperor x, Karsnn Jesang. 850 
Emperor v. K.f.anmlU MirstnlH. 13|. 

516. 64.5, 858. 


il.L 461. 


Emperor v. KhniHldd ,\hmrd Mintu. .41", 4S1. 
51 7 . 

Ihiiporor v. Kolte, 351. 

Innperor v. R. Koppalkuv. U 83 , i :;4 

Ihnpcror \ Kumhiao Muuda, 439 . . 

Emperor v. Laxman jvrishnn, 14.5 

Emperor v. M^hadoo TatjTi* 117. 404, 

Emporor v. Mahome<l lUiiif, i.tp’ 46 ?! 
hiiipo'-'r V. M.ahomed rnnw-illa H - 

146. 616. 






. XlV 


THE YEARLY DIGEST, 1942. 


Emperor v. Malioinea Shafl, 1067. 

BtnpeVor v. Muhomed Sheikh, 425. 

Emperor v. Mahtab Singh, 454. 

Emperor v. Maugharam Ghumanmal,. 529. 
Emperor v. Mauik, 448. 

Emperor v. Meer'Singh, 482. 

Emperor r. Mehdi Ali, 466, 855. 

Emperor v. Mitho Maroo i^chi, 386. 

Emperor v. Mukhtiyarkhan Tajanmlkhuu, 463. 
Emperor v. Mhnna Lai, 520, 530, 631, 532, 533- 
Emperor v. Nabi Bux, 393. 

- Emperor v. Nagamma, 460. 

Emperor v. Nagarmal, 930. 

Emperor t. Nagindns Narottamdas, 418, 419. 
Emperor v. Naibulla, 426, 432. 

Emperor t. Natha Singh, 466. 

Emperor v. Nathoo,.153, 

Emperor v. Osman Chotani, 134, 602. 

Emperor v. B. G. Pathak, 788. 

Emperor v. Phulchand, 430. 

Emperor v. Phul Singh, 847. 

Emperor v. Piniladho Shah, 435. 

Emperor t. Prem Singh, 853. 

Emperor v. Bamaptar Lai, 413. 

Emperor f. Ram Baran Singh, 1078. 

Emperor v. Ram Cliaran, 419, 439. 

Emperor v. Ramdas Natliubhai, 787. 

Emperor v. Ram Beo, 439, 442. 

Emperor v. Ramjanam Singh, 409. 

Einperor v. Rasulbun, 389, 392, 401, 40G, 420, 
428, 430, 454, 515. 

Emperor v, Basulbox, 449. 

Emperor v. Sajhvan Malito, 404, 619, 815, 962. 
963. 

Emperor v. Salamat Marzbau Irani, 131, 132. 

' Emporor v. Shankar Krishoaji, 447. 

Emperor v. Sheikh Mahaboob, 455, 500. 

Emperor v. Sber Mahomed Ali, 443. 

Emperor v. Sobha Singh, 32» 

Emiieror v. Sorabji Bustomji, 462. 

Emperor v. Sugnomal, 420. 

Emporor v. Sulaiman Ahmed (Pawuod Hashum). 
422. 

Emporor v. Takbirullah, 866. 

Emperor v, Turab Khan, 397. 

Emperor v. Vishwanath, 343, 3o0, 386. 

Emporor v. Wazir Singh, 936. 

Enayatullah Saheb v. Jeelaui Saheb, 70S. 

Bqbal Husain v. Hnshmat Jahan Begum, 831. 
Ernest Hugh Canning v. Soobran Partap. 340. 
896. 

Erramma Beddi v. Soorappa, 718. 

Esappa Cliettiar, In re, 753. 

Ethiraja Mudaliar v. Murugesa Mudaliar, 738. 
Ethirajulu Naidu v. Ranganatham Chetty, 632. 
Esaiiiiuer. of Local Fund Accounts, Madras v. 

Rumaswami Cliettiar, 754. 

Examiner of Local Fund Accounts v. Subrama 
Ilia Mudaliar, 738, 871. 

F 

Paizaddi Taluqdar v. Rezja Begum, 208. 

Fair. Mahomed v. Juina Klian, 238. 

Fukirii Navroji v. M.aherhan Farcdoon Ahini- 
siiaw, 980. 

Fanindra Nath Dutta v. Satya'.’lmuiu T>o, 509. 
680, 681. 

Faqira v. Jehangira, 1083. 

Faqir Bux v. Thakur Prasad, 267, 761, 994. 
Fmiir Chand v. Bepiitv Commisi^iiuior. .Ttillnndur. 
935. 936. 

Faqir Chand v. Karam Chaml, 4>12, 452. 


, Fairdoejahan Begum v. Razi Shafiuddin; G, 766. 
jFaridunnisa v. Ejaz Basool Khan, 1002. 
Farkbanda Begam v. Haanain, 1018. 

'Fateh Chand v. Arimuddin, 64. 

Fatima v. Sain Baksh, 450. 

Fatima Bee Bee v. Official Trustee, 36, 329, 662, 
871 

Fatima Bibi v. Sbaik Peda Pentu Snbeb, 536. 
Fatnaya Lai Khan ▼. Emperor, 404, 844, 845. 
Fattechand v. Budhu, 338, 632. > 

Faujdar Singh v. Sahdeo Singh, 1088. 

Fazal Ahmed v. Etim Ali, 39, 955. 

Fazal Karim r. Mahomed Eaiim, 988, 994. 
Puzilat Khatun v. Rahimbux Gulmahomed, 272, 
376. 

Fazlar Rahim v. Khorsed Alam, 71, 667. 
Fazlunnisa v. Ram Lakhan Lai, 1055. 

Fida Hussuin v. Crown, 165. 

Firm of Solicitors, In re, 353. 

First Grade Pleader, Markapur, In the matter of, 
643. 

Foolcomari Dasi v. Dcbendi'a Nath Seal, 563. 
0. V. Forbes v. V. Q. Peterson, 978, 979. 
Forbes Forbes Campbell & Co., Ltd. v. Fazal 
Karim, 199. 

Ford and Macdonald & Co. v. Mahomed AsbraC, 
1106. 

Foujdar Bout v. Nagnaraiu Singh, 126. 
Prumroz Dadabhoy Madon, In re, 143. 

G 

pabroo v. Bhanwar Lai, 642. 

'Gadadliar Dhir Samanta v. Labauyabati Dei, 
270, 875, 896. 

Gadden Naidu v. China Ramanna, 732. 

(iadipant v. Pratap Choti Lai, 284. 

Gaffar Khan v. Syed Noor, 674. 

Gaibandha Loan OlHcc v. Siyadunnessa Khatun, 
72, 503. 

Gaindan Lai v. Ram Sarup, 1082, 1088, 1089. 
Gajadhar V. Badri Prasad, 831. 

Gajadhar v. Jagdish Puri, 1125. 

Gajadhar Prasad v. Govind, 161. 

Gajadharprasad v. Udai Ch^d, 659. 

Gajadhar Singh v. Chandrika Charan Roy, 119. 
Gajananv. Ramgopal, 157. 

Gajanand Manbodh v. Emperor, 389. 
GajananLaxmaav. Bhal, 222. 

Gajanan Moreshwar v. Moreshwar Madan 
Mantri, 367. 

Gajpati Rikh v. May Ida,.564,991. 

(iajraj v. Emperor, 856. 

Gajraj Singh v. Mangu, W5. 

Gana Natli Sin v. Ranjit Ray, 368/ 

Ganapa Rama v. Timmaya Narayan. 317. 
Ganapathi Sa v. Emperor, 727, 728. 

Ganapatlh Subramania Aiyer, In re, 485. 

Ganda Ram v. Emperor, 943. 

A. H. Gandhi v. The King, 438, 45.5,'497. 
Gandu Mai Charanji Lai v. Malu, 943. 

Ganesh v. Nathuram, 769. 

Ganesh v. Sundar, 955, 1117, 1121. 

Ganesh Flour Mills Co., Ltd. v. Jag Mohan 
Saran, 339. 

Ganesh Govind Kai v. Bhola Govind Rai, 1104. 
Ganesh Misir v. Sri Thakur Ram Janki, 1128. 
•Ganesh Prasad v. Commissioner of Income-ta», 
604. 

Ganesh Prasad v. Hazari Lai, 573, 1149. 
Ganeshprasad v. Mt. Rambati Bai, 330, 672. 
Ganesh Ramchandra v. Gopal 'Lakshman, 265, 
291, 872. ’ ■ 

Ganga v. Emperor, 436. . • „ 



TABl.E OF CASHS DIGESTED. 


KS' 


Cilmlam Dm & Co. v. Commissioner of Incrnnc- 

_ tax, U.P., 6l>7. 

GaliS Ghui^rTv. Sheo'Mangal Baji-ai, 87(). Gliulam Hassan v. Mahomed Bat. 62.^. 

Gan^ Hanumiah v. Narayana Setty. 78(.. 794. , G m am Jilam v. Emperor 440 

Ghulam Mahomed, In re, 536, 763. 

Ghulam Maliomed v. Emperor, 464, 499, 849. 
Ghulam Mahomed v. Rajeswar, 616, 944. W5. 
Ghulam Mahomed v. Sherdilkhau, 301, 

Ghulam Murtaza Khan v. Sampurau Singh, 242. 
Ghulam Nabi v. Umar Bakhsh, 6, 377. 

Ghulam Qadar v. Allah Din, 535. 

Ghulam Qadir v. Alaf Din, 475. 

Ghulam Rasul v. Ghulam Qutab-ud-din, 766, 
767. 

(iliulam Sabir v. Emperor, 856. 

Ghulam Safdar Khan v. Jatan Sarup, 1041. 
Gliiira V. Emperor, 457, 459. 

Ghuran v. Buggan, 262. 

Gian Chand v. Emperor, 384, 839. 

Girdhar Dasv. Bindeshwari, 1108. 

Girdhari v. Ganga Ban, 1139. 

Girdhari Chamar v. Nathai Chamar, 826. 
GIrdharilal v. Surajmal, 273. 

Girdhar Lai v. Bishan Devi, 233. 

Girija Prasanna Deb Gupta v. Niaz Mahomed 
Khan, 331. • 

Girish Chandra Chakrahurtj- v. Sanaiida Patra, 
822. 

Girish Chandra Das v. Siba Prasad Jana, 58. 
Girja Dat Singh v. Gangotri Dat Singh, f083. 
Girja Prasad Singh v. Parsotfam, 1097. 

Girwar V. Birji, 1074. 

Gobardhan v. Prem Ballabh, 930. i 
Gobinda Maharana v. Empevpr, 864.. 

Gohind I^m v. Babu Ram, 1067. 

Gobind Ram v. Chuni Ram Jamuna Das, bd*!. 
(jobindram v. Emperor, 407, 409, 4K) 
Gobmdram Tarachand v. Ramchand aiandiram, 

V. Suresh Cliandra, 175, 398, 

Godhumal V. Mt. Bhambho. 185, 204, 307, 880. 
<-ohram Shambay v. Jumo, 29, 337. 

Golcal Chand v. laisi, 1051. 

Gokal Chand v. Kishori Lai 198 
Gokal Prashad V. Ale Rasul’Ali Klian, 27. 
Gokul V. Lala Ram. 1107. 

Pashupati Natlj l^itta, 567, 

S''l Charan, 1025, 1026. 

Gokul balm v. Shah Deo, 176. 

Gola V. Om Prakash, 993,1130. 

Ctola^iat Municipal Board v. Suiia 
34.. 

Gopal V. Dcoki. 302. 


Ganga Dhar v. Suraj Pal, 1139, 1141. 

Ganga Din v. Shanker, l^- 
Ganga 
Gan^ 

Ganga Prasad v. Dwarka Prasad. 1109. 

Ganga Prasad Naek v. Bhagwat Deo, 411. 

Ganga Prasanna v. Kumar Brahma Niranjan, 47, 
189. 

Gangaraju v. Lakshminarayananuirthi. 923. 
Gangaraju v. VenkatarayaUi Naidti. 253, 297, 
336. 

Gangaram v. Bapuji, 234. 

Ganga Ssihai v. Badrul Islam, 492, UKW. 

Ganga Sahai v. Fatya, 480. 

Ganga Sahai v. Maheshwar Dayal. 1116. 

Ganga Singh v. Jamuna Prasad, 24. 

Ganga Singly v. Makka Lai, 250. 

Gangayya v. Lakshmi Devi, 388. 

Gangi Reddi v, Narasimha Reddi, 912. 

Gangoo v. Saloo, 381. 

Gangoobai v. Soni, 681. 

Ganjhoo Deo Mohan Singh v. Hari Salni, 692, 
Ganjo Kunwar v. Sheo Prasad Singh, 113.5. • 
Ganpat v. Babu, 179. 

Ganpatappav. Shankaraya, 440. 

Ganpatdas v. Hari Ullabh, 479, 813. 

Ganpat Gangaji v. J4amdeo. 951, 953, 956. 
Ganpat Govind v. Nathabai, 169, 170. 

Ganpati v. Yadao, 292. 

Ganpati Singh v. Ramgopal, 208, 298. 

Ganpat Isitnaji v. Chandrabhagabai, 666. 

Ganpat Kinushet v. Vithal Bhikan, 306, 62*). 
Ganpat Rai v. Ram Sarup, 1060. 

Ganpatrao v. Parmanand, 161. 

Ganpatrao v. Santoshrao, 171. 

Ganpatrao Shripatrao v. Balkrislma Gunirao, 
539. 

Garibia Bibi v. Mathura Prosad, 912; 918. 

K. L. Gauba v. Punjab Cotton Press Co., Ltd., 
890. 944. . 

Gauba v. The Hon’ble The Chief Justice and the 
Judges of the Lahore High Court, 525. 

K. L. Gauba, Bar-at-Law, In the matter of, vl53, 
354, 526. 

Gawri v. Udc. 184,185, 296,683. 

Gauri Shanker v. Bashir Ahmad,. 824, 'X)0. 
Gauri Shankar v. Kajori, 208. 

Gauri Shankar Singh v. Jadu Nath Paiidc, 681.’ 
fiaya v. Sl>eodass, 888, 1117. 

Gayananaud v. Jafjdish Chandra, 223. 

Gayan Singh v. Mir Singh, 24,1102. 

Gaya Prasad Tewari v. Commissioner of 
Tneome-ta.'c, C. & U.P., 593. 

Gaya Sudeen, In re, 758. 


aram Gohain, 


C.™ M,ner & Co., U,l. v. Pabna Motor Sorv.co, .b.pM Cban.la v. D„.„riba N„l, Bepari, 

(ihancrao v. ChouUimal, 773. 


Ghanmi*v. Mahomed Zahur, 1096 '' 

Ghanshiam Rai v. Birbal, 1096. I Km 
Ghashi Salm v. Shib Sahu, 73, 228. 

Gliasiiam v. Sarup Narain, 1124 
Ghasivam Bholanath v Abhin Charan. 690. 
Gha'^iiam Milap v. Girdhari, 632. 

GhaiiN XUlionicd V. Emperor, 427. 430 
Chjs^ui Ham V. Barcy Lai, 53^. 

Ghi Sai Bell v. Shco Murat Misir, 371 . no5 

I hnw’* ‘r.' Khan. 3. 9^) 

Clmlam l)a>igir Villa\i Hussain,*218 '29/ 


77. 230. 327. 

57?. 653. o'Sl. 6.=:5. 1147, 
Gopaljce Jha v. UiK:ndij Narain Jha, 477. 562 

^ Sadasheo. 815. 878. 

GuiMj Mahtou V. Dulhin Kishori Kucr i24 

Gofi'v's'hSrL^i, ' 

t.opi Mai V. Vidva Wami. 969.072. 

‘unakh Prasad v. Emperor, 4.^5. 










. xiv 


THE YEARLY DIGEST, 1942. 


t ' . 

»• 

DJojperor v. Maliouieu Shafi, 1067. 

£Qiperor v. Muhomed Sbei^, 435. 

Emperor v. ilabtab Singb, 454. 

Emperor v. Maogharam Gbumanmal,. 520. 
Emperor v. ManJi, 448. 

• Emperor v. Meer' Singli, 482. 

Emperor v. Mehdi Ali, 466, 855. 

Emperor v. Mitbo Maroo Macbi, 336. 

Emperor v. Muklitiyarkhan Tajamulkluiii, 463. 
Emperor v. Mimna Lai, 520, 530, 531, 533, 533. 
Emperor 7 . Nabi Bux, 393. 

Emperor v. Nagamma, 460. 

Emperor v. Nagarmal, 930. 

Emperor t. Nagindaa Narottamdae, 418, 419. 
Emperor v. Naibulla, 425, 432. 

Emperor v. Natba Singh, 456. 

Emperor v. Nathoo,-153. 

Emperor r. Oemaa Chotani, 134, 602. 

Emperor v. B. G. Pathak, 788. 

Emperor v. Phiilchand, 430. 

Emperor 7 . Ph«l Singb, 847. 

Emperor t. Piniladho Shah, 435. 

Emperor 7 . Prem Singh, 853. 

Emperor t. Eamautar Lai, 413. 

Emperor f. Earn Baran Singh, 1078. 

Emperor 7 . Bam Cliaran, 419, 439. 

Emperor 7. Ramdae Nathubhai, 787. 

Emperor v. Ram Deo, 439, 442. 

Emperor 7. Ramjanam Singh, 409. 

Etoperor 7.. Rasulbux, 389, 392, 401, 406, 420, 
428, 430, 454, 516. 

Emperor v. Rasulbux, 449. 

Emperor 7 . Sajiwan Mahto, 404, 610, 845, 962. 
963. 

Emperor 7. Salaniat Marzbaii Trani, 131, 132. 
Emperor 7. Shankar Krislmaji, 447. 

Emperor v. Sheikh Mah'aboob, 455, 500. 

Emperor 7. Sher Mahomed Ali, 443. 

Emperor 7. Sohha Singh, 32.. 

Emperor v. Sorabji Rustoraji, 462. 

Emperor v. ^ugnomal, 420». 

Emperor v. Sutoiman Ahmed (Pawood Hanhum). 
422. 

Emperor 7. Takbirullah, 866. ' 

Emperor v. Turab EUan, 397. 

Emperor v. Vishwnnatb, 343, 350, 386. 

Emperor 7 . Wazir Singh, 930. 

Enayatullah Sabeb 7 . Jeelani Saheb, 76S. 

Bqbal Husain 7 . Hashmat Jahan Begam, 831. 
Ernest Hugh Canning 7. Soobran Pavtap, 340. 

896. 

Erramma Reddi 7. Soornppa, 718. 

Bsappa Giottiar, In re, 753. 

Ethlvaja Mudaliar v. Murugeaa Mudaliar, 738. 
Ethirajulu Naidn 7. Ranganatham Chetty, 632- 
Esaminer. of Local Fund Accounts, Madras 7. 

.Rumnswami Chettiar, 754. 

Examiner of Local Fund Accounts v. Subrama 
niH Mudaliar, 738, 871. 


Faizaddi Taluqdar v. Reziii Begum, 208. 

Paiz Mahomed v. Junta Klian, 238. 

Fakirji Navroji 7. Maherban Faredoon Alara- 
shaw, 980. 

Faniudra Nath Dutta 7 . Satyachavan Do, 509, 
680, 631. 

Fauira 7. Jehaugira, 1081. 

Paqii' Bux 7 . Thakur Prasad, 267, ?6I, 994. 
Piujir Chand 7 . Deputy Commissionor, Jullnndur. 

f35. 936. , 

Faqir Chand v. Karam Chand, 44,., 45-. 


, Fairdosjaban Begum 7 . Kazi Shafiuddinj G, 765. 
j Faridunnisa 7 . EJaz Basool Khan, 1002. 
Farkhanda Begam v. Hasnain, 1018. 

Fateh Chand Azimuddin, 64. 

Fatima 7 . Sain Baksh, 450. 

Fatima Bee Bco 7. Official Trustee, 30, .329, 662, 
871- 

Fatima Bibi 7. Shaik Peda Pentu SnLeb, 
Fatnaya Lai Khan 7. Emperor, 404, 844, 845. 
Fattechand 7. Budhu, 338, 632. < 

Faujdar Singlr 7. Sahdeo Singh, 1088. 

Fazal Ahmed v. Etim Ali, 39, 955. 

Fuzal Karim v. Mahomod Kailm, 988, 994. 
Fazilat Kbatun 7 . Rahimbux Gulmabomed, 272, 
376. 

Fazlar Rahim 7 . Khoised Alam, 71, 667. 
Fazlunnisa v. Ram Lakhan Lai, 1055. 

Fida Hussain 7. Cro^n, 165. 

Finn of Solicitors, In re, 353. 

First Grade Pleader, Markapur, In the matter of, 
643. 

Foolcomari Dad v. Debendra Nath Seal, 563. 
0. V. Forbes 7. V. Q. Peterson, 978, 979. 
Forbes Forbes Campbell & Co., Ltd. 7 . Fazal 
Karim, 199. v 

Ford and Macdonald & Co. 7. Mahomed Ashraf, 
1106. 

Fou.idar Rout 7. Nagnaraiu Singb, 126. 
Frstinroz Dadabhoy Madon, In re, 143. 

G 

Gabroo v. Bhanwar Lai, 642. 

’Gadadhar Dhir Samanta v. Labanyabati Dei, 
270, 875, 896. 

Gaddcn Naidu v. China Ramanna, 732. 

(Jadipant v. Pratap Choti Lai, 284. 
liaffar Khan v. Sycd Noor, 674. 

Gaibandha Loan Office v. Siyadunnessa Khabtn, 
72. S03. 

Gaindan Lai v. Ram Saritp, 1082, 1088, 1089. 
Gajadhar V. Badri Prasad, 831. 

Gajadhar v. Jagdish Puri, 1125. 

Gajadhar Prasad v. Goyind, 161. 

Gajadharprasad v. Udai Chand, 659. 

Gajadhar Singh v. Chandrika Qiaran Roy, 119. 
Gajanan v. Ramgopal, 157. 

Gajanand Manbodh v. Emperor, 389. 

Gajanan Laxman v. Bhal, 222. 

Ga;anan Moreshwar v. Moreshwar Madan 
Mantri, 367. 

Gajpati Rikh v. May Ida, .564,991. 

Gajraj v. Emperor, 856. 

Gajraj Singh V. Mangu, W5. 

Gana Natli Sin v. Ranjit Ray, 368.- 
Gauapa Rama v. Timmaya Narayan, 317. 
Ganapathi Sa v. Emperor, 727, 728, 

Ganapatlh Snbramania Aiyer, /« re, 485. 

(ianda Ram v. Emperor, 943. 

A. H. Gandhi v. The King, 438, 155,'497. 
Gandu Ma! Charanji Lai v. Matu, 943. 
Ganeshv. Nathuram, 769. 

Ganesh v. Sundar, 955, H17,1121. 

Ganesh Flour Mills Co., Ltd. v. Jag Mohan 
Saran, 339. 

Ganesh Govind Rai v. Bhola Goviiid Rai, 1104. 
Ganesh Misir v. Sri Thakur Ram Janki, 1128. 
•Ganesh Prasad v. Commissioner of Jncome-tan, 
604. 

Ganesli Prasad v. Hazari Lai, 573, 1149. ^ 

Ganeshprasad v. Mt. Rambati Bai, 330, 672. 
Ganesh Ramchandra v. Gopal Lakshman, 265, 
291, 872. ■ • 

Caiiga V. Emperor, 436. . . , - 




TABLE OF CASES DIGESTED. 


X^’ 


r,an^* Dhar v. Suraj Pal, 1U9. 1141. Gluiluni Din & Co. v. Continissioncr of Income. 

GangaDinv. Shanker, 1097. y-P.,6l)7. 

GaiSa Ghulain v. Sheo Mangal }'•'». R/d. G inlam Hassan v. Mahomed Bat. 62.1. 

Hanumiah v. Narayana Setty. 78(.. 794. , Ghu am J.lani v. Emperor 440 
Ganga Prasad v. Dvvarka Prasad. 1109. Ghu am Mahomed /» S36. 76.1. 

Ganga Prasad Naek v. Bhagwat Deo. 411. Chu am Ma^iomcd v. Emperoi, 461. 4W. 849. 

■■ ... (ihulam Mahomed v. Rajeswar, 616, 944, 94.''. 


Vtangcl XldSOU i’lacfv ». X»*m5nciv 

Cranga Prasanna v. Kumar Brahma Niranjan, 47. 
189. 

Gangaraju v. Lakshininarayanamurthi, 923. 
Gangaraju v. Vcnkatarayalu NaidtJ, '253, 297, 
336. 

Gaiigaram v. Bapuji, 234. 

Ganga S^ai v. Badnil Islam, 492, HKW. 

Ganga Sahai v. Fatya, 480. 

Ganga Sahai v. Maheshwar Dayal, 1116. 

Ganga Singh v. Jamuna Prasad, 24. 

Ganga Singl} v. Makka Lai, 250. 

Gangayya v. Lakshmi Devi, 388. 

Gangi Rcddi v. Narasimha Reddi, 912. 

Gangoo v. Saloo, 381. 

Gangoobai v. Soni, 681. 

Ganjhoo Deo Mohan Singh v. Hari Sahu, 692. 
Ganjo Kunwar v. Sheo Prasad Singh, 113.''. • 
Ganpat v. Babu, 179. 

Ganpatappa v. Shankaraya, 440. 

Ganpatdas V. Hari Ullabh, 479, 813. 

Ganpat Gangaji v. JNamdeo. 951, 953, 956. 
Ganpat Govind v. Nathabai, 169, 170. 

Ganpativ. Yadao,292. 

Gaupati Singh v. Kamgopal, 208, 298. 

Ganpat Ishnaji v. Chandrabhagabai, 666. 

Ganpat Kinushet v. VitUal BhUran, 306, 62<).' 
Ganpat Uai v. Ram Sarup, 1060. 

Ganpatrao v. Parmanand, 161. 

Ganpatrao v. Santoshrao, 171. 

Ganpatrao Shripatrao y. Balkrishna Gunirao, 
539. 

Garibia Bibi v. Mathura Prosad, 912; 918. 

K. L. Gauba v. Punjab Cotton Press Co., Ltd., 
890, 944. . 

Gauba v. The Hon'ble The Chief Justice and the 
Judges of the Lahore High Court, 52.5. 

K. L. Gauba, Bar-at*Law, In ihe maiter of, 31'3, 
354. 526. 

Gawriv.Udc, 184,185,296,683; i 

Gauri Shanker v. Bashir Ahmad,. 824, 900. 
Gauri Shankar V. Kajori, 208. ' 

Gauri Shankar Singh v. Jadu Nath Pande. 681.. 
Gaya v. Shcodass, 8ffl, 1117. 

Gayananaud v. Ja^ish Chandra, 223. 

Gayan Singh v. Mir Singh, 24,1102, 

Gaya Prasad Tewari v. Commissioner of 
Income-tax, C. &U.P., 593. 

Gaya Sudeen, In re, 758. 

Gazidinv. Kadedin,416. 

General Agencies and Trades, Ltd. v. Vbwa- 
nadhan, 346. 

Geo Miller & Co., Ltd. v. Pabna Motor Service. 

•M, 43. 

Ghancrao v. ChouUimal, 773. 

Ghannu-v. Mahomed Zahur, 1096 '' 

Ghanshiam Rai v, Birbal, 1096 1106 
Ghashi Sahu v. Shib Sslhu, 73,^. 

Ghasiram v. Sarup Narain, 1124 

Ghasiram Bholanath v, Abhin aaran. 690. 

Gnasnain Milap v. Girdhart, 632. 

^au!» Mahomed V. Emperor. 427,430. 


* -- — • — —.-p - ..| . 

Ghulam Mahomed v. Sherdilkhan, 3f>l, 325. 
Ghulam Murtaza Khan v. Sampurati Singh, 242. 
Ghulam Nabi v. Umar Bakhsh, 6, 377. 

Ghulam Qadar v. Allah Din. 535. 

Ghulam Qadir v. Alaf Dm, 475. 

Ghulam Rasul v. Ghulam QuUb-ud-din, 766, 
767. 

tlhulam Sabir v. Emperor, 856. 

Ghulam Safdar Khan v. Jataii Sarup, 1041. 
Ghiira v. Emperor, 457, 459. 

Ghiiran v. Buggan, 262. 

Gian Chand v. Emperor, 384, 839. 

Girdhar Das v. Bindeshwari, 11(10. 

Girdhari v. Ganga Ban, 1139. 

Girdhari Chamar v. Nathai (Thamar, 826. 
Girdharilal v. Surajmal, 273. 

Girdhar La! v. Bishan Devi, 233. 

Girija Prasanna Deb Gupta v. Niaz Mahomed 
Khan, 331. • 

Girish Chandra Chakrabur^ v. Satianda Patra, 
822. 

Girish Chandra' Das v. Siba Prasad Jana, 58. 
Girja Dat Singh v. Gangotrl Dat Singh, fOSi. 
Girja Prasad Singh v. Parsottam, 1097. 

Ginvar V. Birji, 1074. 

Gobardiian v. Prem Ballabh, 930. i 
Gobinda Maharana v. Emperor, 864. 

Gobind I^m v. Babu Ram, 1067. 

Gobmd Ram v. Chuni Ram Jammu Das, 666. 
Gobindrain v. Emperor, 407, 409, 410. 
Gobmdram Tarachand v. Ramchand aiandirani, 

v. Suresh Chandra, 175, 398, 

Godhumal V. Mt. Bhambho, 185, 204, 307, 880. 
Gohram Sliambay v. Jumo, 29, 337. 
fiokal Chand v. Jaisi. 1051. 

Oukal Chand v. Kishori Lai, 198. 

Gokal Prashad v. Ale Rasul Ali Khan, 27. 

Gokul v. Lala Ram, 1107. 

^*°*^57*i^** Diitta, 567, 

Gokul Prasad v. Ganga Cliaran, 1025. 1026. 
Gokul Saliu v. Shah Deo, 176. 

Gola v. Om Prakash, 993,1130. 

Golagiat Municipal Board v. Sunaram Gohain, 

Copal V. Deoki, 302. 

Gopaja Mailer v. Krislman, 706. 

(lopalaswami Mudaliar v Si 
1013. 

Gopal^^s V. Hcinamlas, 577, 653. 654, 655. 1147, 

Goiuljec Jha v. -Upendra Narain lha, 477 562 
. 'IfeSar, ■ Chi...ahara„ 

j t.npal^Madhorao v. .\cliui Sadasheo, 815. 878. 

: Gvpal Mahtou v. Dulhio Kishori Kuer. i24. 
Gopal Xaicicer v. .Magirisami Naickcr. 0S6. 


Siibramanya Pillai, 


is I i 





XVI 


'I HE YEAUJ.Y DIGES'r, 1942 


(jorakli Tivyari v. Jura Tivvari, 1031. 

Gordhaua v. Birbal, 12. 

(tordhan Das v. Atiand Prasad, 277, 552. 
Gordhandas Kcsliarlal v. Ramcharid Banarsida.', 
• 901. 

Gordhandas Ranchhoddas v. Islivarbliai Cbha- 
nalal, 297. 

Gordhanlal v. Shii Thaktir Kadhakant, 784. 
Gowri-Diitt Ganesh Lai v. Madho Prasad, 249. 
Gowri Saukar v. Jatindra Nath, 71. 

Goiir .Mohan Mullick v. Kanto Mohan Mullick, 
362. 

Gourochandro Dyano Sumanto v. Krushna 
Charna Padhi, 815. 

Goverdhandoss Takerscy v. Alidtil Rahitnan, 
836, 870. 

Government Advocate v. Haridas, 773, 776. 
Government of the Province of Bombay v. 
Bai Baida, 316. 

Gov^mnent of^onrbay v. Century Spiiuiing and 
Manufacturing Co., Ltd., 624. 625, 626. 
Government of Bom?by v. Mathurdas Lalji 
Bhai, 141. 

Governor-General in Council v. Saibendra Nath 
Mitra, See Light of Asia Insurance Co., 
Ltd. - • 

Govinda Amrita v. Emperor, 390. 

Govinda Cliarynlu v. Seshagiri Rao, 984. 
Goviudakrishna Aiyar v. SankaraUnga Naickcr, 
893. 

Goviudan. In- re, 460, 467. 

Govindan Nair v. Iinbichi Mamniad, 710. 
Govindarajalu Naidu v. Gopalasaini Chctty, 
1002 . 

Govindarajam Pillai v. Alagappa Chcltiar, 321, 
1014. ^ 

Govinda Rao v. Ramachandra Char, 807. 
Govindaswanii Achari v. Kandaswami Achari, 
815. 

(jovindayya v. Kamamurlhi, 312. 

Govind Keshav v. YeShwant Pandharinatli, 
147. 

Govind Narayan v. Bhiku Gopal, 176, 177. 
Govindram Gordhandas, In re, 586. 

Graves v. Pitoomal Hoondomal, 388. 

Gregory v. Sri Krishan, 1024, 1026. 

Gubbi Huchappav. Siddamma, 793. 

Gudan Dube v. Purbidin, 303, 829. 

Giular V. Farzand ali, 630,1128« • 

Gudannal v. Asiya, 774. 

Guddappa Chikkappa v. Balaji Ramji, 8^. 
Gujjar Mai v. Governor-General of India, 308, 
355. 357. 

Gulab Cliand v. Kishorc Kucr, 310, 882. 

Gulab Din v. Sardari Lai, 218. 

Gulab Din v. State, 622. 

Gulab Nallmrum v. Bindraban, 371. 

Gulabrao v. Glnpati, 672^ 

Gulabrao v. Mst. Basantibai, 163. 

Gulab Singh v. Punjab Zamindara Bank. T.ld., 
341 969. ' 

Gulam Ali v. Abdul Hussain, 156, I5f, 167. 
Gulamalli Husain v. Emperor, 485. 

Gulam Sherazce v. The King, 442. 

Gulla V. Etnperor, 431. - • 

Gul Mahomed v. Iqbal Jan, 474, 817. 900. 
Guueshwar Jha v. Jaimohan Chawdliary, 45. 
Guptar Ahir v. Baldeo Pandy, 11H. 

(lura-v. Emperor, 429. 

GtJravaiah v. Rangiah (Oflicial Receiver 
Nellore), 2d6, 924. 

Ourbakhsh'Rai V. Emperor^^931. 


4 

Gur Chaian v. Ram Chandra Singh, 317. 
Gurcharan Prasad v. Bikrama Ram Sant, 13. 
Gurdev Singh v. Emperor, 856- 
Gurdinomal v. Usto Mahomed, 836. 

Gurdit V. Siri Ram, 508, 556, 560, 565, 508. 
Gurmukh Singh v. Intazamia Committee (iurd* 
Wara Bhai Sewa Sii^h, 617, 946, 951. 

Gur Prasad v. Manpi Lai, 506. 

Gur Prasad Singh v. Mehdi Husain, 636, 825. 
Gurumurthiah v. Sectharamiah, 515, 543. 
Gunmath Eknath v. Laxmibai Govind, 270. 
Gurupada Bhowmic v. Upendra Nath, 54. 
Gnruswami, In re, 482. 

Guruswarai Gouiider, In re, 464, 500. 

Guruvappa Naicker v. Mounaguruswami 
Naicker, 879. 

Cyan Prakash Mital v, Kishorelal, 226, 232. 
Cyan Singh v. Sher Sijigh, 1025. 

H 

Habiba Khaloon v. Durga, 1113.' 

Habib Khan v. Hamidullah Askraf, 948. 
Habibul Missa v. Nayabutni^sa, 384. 

Habibuzzaman Khan v. Parshadi, 629. 
Hadibatuihu Sahu v. Kaluram, 820.^ 
itafizan v. Ragho Sao, 110. 

Hafiz Mahomed Fateh Nasib v. Swamp Chaiid 
Hukum Chand, 7. 

Hafiz Shamsed Ahmed v. Chatoo Lai, 60. 
Hafizul Rehman v. Emperor, 853. 

Hafizur Rahman v. Amjad Ali Taluqdar, 76. . 

Haidar Amir Khan v. Harnam Singh, 315. 
Haidarsha Lalsha v. Dhondu Abaji, 429, 438. 
Haji Abdulla Haroon v. Municipal Corpora¬ 
tion of Karachi, 183,490, 491. ^ 

Haji Ghulam Hussain v. Commissioner of 
Income-tax, Lahore, J589. 

Haji Kadir Murthuza Hussain Saheb v. Md. 

Murthuza Husain Saheb, 790. 

Haji Mahomed Khan v. Emperor, 136, 858. 

Haji Mahomed Nabi v. Province of Bengal, 88. 
225, 260. 1011. 

Haji Nathu v. Nikki Devi, 319,672. ^ 

Hajira Khatoon v. Mustafa Husain, 9/9. 

Haji Sheikh Mahomed Hasan Khan ^ Sheikh 
Mahoroqfl AWitar Hasan Khan, 1^. 

Hakim Ali v. Shanker Lai, 25, 218, 1089. 
Hakim Rai v. Ganga Ram, 833, 876, 877, 

Hakim Saiyid Fida Ali v. Bhuneshwan Kuar, 

102, 660. 

Hakumat Rai v. Emperor, 460, 642, 851. 

B. P.-Haider & Sons., In re, 601. 

Haldharv. Nanhu, RW. ,, e r,- oaj 
H alim Yasin v. Musta Kim Alaf^ Din, • 
Hamedia Madrasa School v. Municipal Council. 

. Tiruvarur, 736. . 

Hamid Ali v. Benares Bank, 1039. 

Hamidgani Ammal v. Amma Sahib Amma, 

203 ., 

Hanmant Das v. Hari Singh, 1153. 

F., M. Hannay v. E. F. RodrigRe/. 148. 
Haiiskumar Kishan Chand, In re, 159. 

Hansraj v. Emperor, 418.454,457. 

Hansraj v. Shanlcerlal, 307. 

Hanumantha Row v. Seetaramayya, 984. 

Happy India Insurance Co., Ltd. v. Kumuu 
Bandliu Chakravarty, 32. 

Haradhone Palit v. Panchanan, 299. 

Harnk Chand, !n re, 437. 

Harakhnath Ohdar v. Ganpal Rai, 175, 470, 473, 
534. ■ 






TABLE OF CASKS DIGESTED. 


xvii 


Harbans Nara>'an Singh v. Uma Shankar, 
Prasa^ 184. | 

Harbans Singh v. Emperor, 32. 

Harbans Singh v. Ram Chandra, 279, 831. 
Harbbajan Singh, In re, 439,441. 

Har Charan LaJ v. Sukhanand, 1034, 1038. 
Harcourt v. Qarke Rawlins Ker & Co., 641. 
Harcourt v. QSrke Rawlins Ker & Co., 662. 
Hardeo Bengal Salt Co. v. Commissioner of 
Income-tax, B. & 0., 582, 610. 

Hardwari Mai v. Gan^ Ram, 200, 326. 
Hardwar Singh v. Hari Parshad Rai, 48i. 

Hare Krishna Hhapi r. tJpendra Kumar 
Bhoumik, ^7. 

Harendra Kumar Roy v. Imamuddin Sah, 892. 
Harendra Nath v. Sourindra Nath, 273. 
Harendra Nath Saha v. Benoyendra Nath 
Shaha Roy, 636,1008. 

Hargian v. Sheo Datt Rai, 1092, 1119. 
Hargowandas B. Kotak v. Chimanlal Vadilal, 
351. 

Hargulal v. Sheo Ratam 1143. 

Hariappa Patla, 7n ft, 7m. 

Hari Charan v. Ulipur Bank, Ltd., 349. 

Haridas Saha v. Dulal Chandra, 322, 888. 

Hari Gopal v. Ayub Ali, 19. 

Hari Govind v. Indian Cotton Co., Ltd., 
Bombay, 163, 164. 

Harihar Prasad Singh v. Nathuni Chaudhury, 
123. 

Harilal Pannalal v. Vishnu Ramchandra, 282. 
Hari Mahton v. Jamal Hossain, 112, 619. 

Hari Narayan v. Hari Pada, 54. 

Harioraal Kalumal v. Uttamchand Chellaram. 
497 555. 

Hari Prasad v, Bailiff, Small Cause Court, 
Rangoon, 284. 

Hari Ram v. Dharam Singh, 1125. 

Harirara v. Fatehraj, 774. 

Hari Ram v. Shyam Bahadur, 237, 1065. 
Hariram Mahatha v. Emperor, Wl. 

Hari Saran Das v. Bhagwat Prasad Tewari, 
183. 

Hari Saran Das v. Har Kishan Das, 233, 234. 
Hari Saran Das v. Har Kishan Das, 1028, 1936. 
Harischandra Khanderao Kothare v. A. S. 
Craig, 261. 

Hari Shankar Misra v. Ram Charan, 1083. 
Harishchandra v. Jaishriram, 91. , 

Hariyav. Malkhan, 632. 

Harlmran Singh v. Agya Ram, 332, 642. 
Harkesh v. Majlis, 359, 397. 

Harikishan Lai v. Barkat Ali, 377. 

Har Krishna Lai v. Qurban Ali, 153, 226, 985. 
Har Mangal v. Hanuman Prasad Narain Singh, 
23. 

Harmohan Deb Nath v. Jaha Buxa, 840. 
Harman Singh v. Dt. Official Receiver, 508, 957 

P- Government. 

oo9, 943. 

Harnandan Gir v. Bawan Singh, 445. 

Har Narain v. Emperor, 430. 

Har Narain Prasad v. Ashiq Husain. 991 1061 
Harharayan v. Govindram, 405,467. 

Hamath v. Sunder Bibi, 14. 

Haroon Ahmed v. Emperor, 136. 

Har Prasad v. Mahomed Usman Husain, 766 1 
995, 1043. I 

Har Sarap v. Anand Sarup, 100, 260 
Harsukh v. Bhagirath, 1052. 

Hasan Bahadur v. Abidt 4W. 

Hasan Mirza v. Syed Bakar Husain, 374. 

V. U, 194^ 


Hasau Bnza v. Aahfaq-un-nusa, 604. 

Hashen Banu Bibi v. Commissioner of Income- 
tax, Bengal, 604. 

Hashim v. Emperor, 864. 

Hashim Haroon v. Ghoun SaJishah, 224, 225, 
766. 

Hashmat Jahan v. Sheo Dulary, 493, 870. 

Hasil V. Emperor, 461, 4W. 

Hasnumiya Dadamiya v-. Halimunnisa Hafizulla, 
761, 762. 

Hasoan Din v. Emperor, 45^ 463. 

Hassomal Sangumal v. Diaromal, 214. 

Havaldar Rai v. Mahabir Saran, 1093. 

Hazari v. Jasjit Singh, 1108. 

HazariLalv. Kharagjeet, 1055. 

Hazarimal v. Fateh Chand, 771, 813. 

Heera Chand v. Chandani, 4^, 1149. 

Heirs of Prince Mahomed Selim v. Attorney- 
General of Palestine, 819, 874. 

Hemanta Kumar v. Basanta Kumar, 65. 

Hemanta Kumar v. Satisb Chandra, 5^, 627. 

Hemanta Kuraari Debi v. Midnapore Zemln- 
dary, Co., Ltd., 5, 7, 8. 

Hem^hand v. Pearey Lai, 493, 568, 654, 665, 

Hem Chandra Banerji v. Abdur Rahnian, 400. 

Hemendra Nath Sanyal v. Sashibhusan Taluk- 
dar, 59. 

Het Ram v. Subhag Chand, 658, 835, 1016. 

Heywood v. Emperor, 455. 

High Court Bar Association, Lahore v. Emperor 
483. 486. 

L. Hilt V. V. Hilt, 489. 

Hindu Religious Endowments Board, Madras v. 
Ramiah, 747. 

Hindu Religious Endowments Board, Madras v, 
Smgara Charyulu. 747. 

Hindu Religious Endowment Board, Madras v 
Sitarama Charyulu, 747. 

Hjndu Singh v. Badan Singh, 1079. 

HimatlaJ v. Kashlnath Thalcurji. 

Hira Dei v. Gokul Chand, 315. 

^'^"^"''ssioner of fncome-lax, U. 


V. traperor,-no. 

H}ra Lai v. Harbans, 1092. 

Hira al v. Munshi Rahman Ali, 171, 172 
Hira a ^ Parasr^ Sao. 169, 619. 

Hiralal Han Singh v. Nirbhe Singh, 262 
Hiranraoy V. Probal Kumar, 293, 889. 

Hira Singh v. Bishambhar Nath, IWS. 

Hira Singh v. Raghubir Kunwar, 1140 
Hirendra Lai Sarkar v. Kanaklata 74 75 

Hla San V. The King, 437, 861 . ’ ' 

Honnusji Janishedji, In re, 214, 618 
Hosliiar >;. Sarupa. 1076. 

Holilal y. Gauri Shanker. 275. 

Hot! I.al V. Pirbhu Lai, 1047 * 

Hornam Sin^ v. Munshi Prabh Dayal, 571 . 
Hubraji v. Deputy Commissioner, Fyzabad, 9 ! 

Huchanna v. Mahomed Hussen Sab. 811 
Huchaiina v. Venkatappa 9 

Bcllgard v. Emperw. 414, 4 


Huk^ Ch^d Duni Chand v. Income-ta 
Comunsstoncr N.-W.F.P., 591 604 
Htikam Singh V. Inderjit, 1096. ’ 

Hukum Chand Oiampalal,/„ rr, 607. 

Hul« N;uam -..ngl, v. Province of Bihar. \ 








xvin 


THE YEARLY DIGEST, 1942. 


Humayun Reza v. Tarini Charan Tewari, 676, 
• 959. ' 

Hundaldas v. Bal^khan, 320, iOOO. 

Hundi Lai Iv. Kuber Singh, 1070. 

Hundraj Tolomal v. Laxmi Insurance Co., Ltd., 
612. 

H. Hunter v. Emperor, 974. 

H. F. M. Hunter v. M. B. Hunter, 610. 
Husaini v. Shankar, 183. 

Hussain Batch Sahib v. Secretary of Slate, 677. 

1 

Ibrahim Sliah v. xlatimali Shah, 376. 

Imam Beg v. Emperpr, 449. 

Imam Din v. Allah Rakha, 337, 683. 

Imam Sab v. Jammatige Shama Jois. 470, 538. 
Iintiaz-un-nissa v. Abdul Qasim, 785. 

Inait V. Nur Mahomed, 936. 

Inder Chand v. Secretary of State, 601, 610. 
Inderdeo Sahai v. Ram Ranbijay Prasad Singh, 
44 114. 

Inderdeo Singh v. Chabila Palhak, 1128. 

Inderjit v. Chedu, 17. 

Indermal v. Heerachand, 613, 771. 

Inder Narain v. Ram Raj, 1132. 

Inder Prakash v. Tirlok Chand, 619, 621. 

Inder Singh v. Ajodhya Prasad, 10^, 1068. 
Indian Hume Pipe Co., Ltd. v. Travancore 
National and Quilon Bank, Ltd. (In Liqui¬ 
dation), 348. 

Indian Iron and Steel Co., Ltd., In the matter 
of, .589. 

Indian Sugars and Refineries, Ltd. v. Munici¬ 
pal Council, Hospet, 671, 737. 

Indiradcvi v. Audinarayanamurthj', 733, 1145. 
Indra Bikram Singh v. Ram Phal, 1141. 
Tndradeo Singh v. Rampat Chamar, 651. 
Indrajit Singh v. Bipa^ 14. 

Indra Pal V. Sat Prasad, 1066, 1145. 

Indra Sekhar Chakravarti v. Bidhu Mukki Devi, 
61, 66. 

Indu Bhusan Pal v. Emperor, 865. 

Indumati Debt v. Tulai Tbakuraoi, G27. 
Inspecting Assistant Commissioner of Income- 
tax v. C. Javerbhai, 602.- 
International Railway Co. v. Niagara Parks 
Commission, 613,910,1150. 

Iqubal Ahmad v. Emperor, 402, 857. 

Iqbal Ali Begv. Abdul Ali, 239. 

Iqbal Husain v. Ganpat, 1120,1129. 

Iqbal Husain v. Shankar DayaU 1. 493, 6M. 
Irshad* Ahmad Khan v. Agha Sher Zaman Khan, 

938 1154 • 

Ishar Das V. Nur pin, 943 . 

Ishri Prasad v. Murtaza Khan, 1029, 1033. 

Ishwar Dayal v. Amba Prasad, 549, 550. 

Ishwar Dinv. Emperor, 867. 

Ishwari Prasad v..Shank?ir Lai, 158. 

Ismail Haji Arat v. Umar Abdulla, 767, 792, 991. 
Ismail Jakria & Co. v. Burma Shell Provident 
Trust, Ltd., 212. 

Ismail Lebbe Marikar v. Bartlett & Co., 362. 
Ismail Mahomed Hajee v. The King, 148, 149. 
Ismail Rowther v. Gomakkani Rowther, 694. 
Israr Husain v. Emperor, 422, 858. 

Isso v. Rattan Chand, 282, 318, 319. 

Isso Darwesh, In re, 762. 

Istifa Khan v. Commissioner of Income-Ux, C. 

P. & U. P., 699, 600, 601, 607. 

Iswariah v. Kannappa Chet^, 724. 

J 

labcd Sheikh v. Taher Mallick, 39, -10, 41. 
taddu Lohar v. Emperor, 1088, 


.ladonath V. Emperor, 386, 860. 

Jado Singh v. Bishunath Lai, 117, 872. 
Jadunandan Lai v. Rampeyari Sao, 460. 
Jadunandan Lai v. Eampeyaro Sao, 394, 460. 
Jadunandan Prasad v. Mahesliwar Narain, 102. 
Jafar v. Sugra Bibi, 1093, 
jagabandhu De v. AksHoy Kumar Sil, 64. 
Jagad Bhusan Sircar v. PannI Lai, 996. 
Jagadish Chandra Sinha v. Munsur Molla, 84. 
Jagannath v. Emperor, 423, 512, 516, 86i. 
Jagannath v. Mannilal, 1109. 

Jagannatha Chari, /« re, 408. 

Jagannatha Iyengar v. Senniveera Cheltiar, 709, 
722. 

Jagannath Das, In the goods of, 1149. 

Jagannath Prasad v. Baldeo Prasad, 1023. 
jagannath Prasad v. Parana, 261, 9^. 
Jagannath Prasad v. Sardtw Singh, 1114. 
Jagaimath Prasad Bhargawa v. Nathimal, 887. 
Jagarmath Prasad Verma v. Emperor, 390, 392. 
Jagannath Singh v. Sita Ram, Zi7, 1135. 
Jagamath Prasad Singh v. Shyam Sunder 
Dube, 873. 

Jagamath Ram v. Din Mahomed Mian, 1047. 
Jgatjit Singh v. Partab Bahadur Singh, 5, 668, 
677. 

Jagat Kishore Prasad Narain v. Nokhoo Mahton, 
123. 

Jagat Narayan Singh v. Khartar Sah, 290. 
Jagat Prasad Rai Sharma v. Deo Nath Sii^h, 
10 . 

Jagat Prasad Singh v. Kuldip Singh, 117. 

Jagat Singh v. Behari Lai, 188, 967. 

Jagdamba Pande v. Ram Khelawan Upadhya, 
918, 994. 

jagdambika Pratap Narain Singh v. Jagannath, 
1133. 

Jagadambika Pratap Narain Singh v. Sitla 
Bakhsh Singh, 829. 

Jagdish Bux Singh v. Rani Inder Kuer, 1053. 
Jagdish Chandra Deo Dhabal Deb v. Diseswar 

Lai, 188,632.639.953. „ . 

Jagdish Kumar Singh v. Han Krishen Das, 
233,236,650. 

Jagdish Narain v. Emperor, 401, 466, 512, 869. 
Jagdish Prasad v. Paras Ram, 3^._ 

Jagdish Prasad v. Prankunwar, 1033. 

Jagdish Shankar v. Janki Singh, 372. 

Jagdiswar Prasad Misra v. Harsaran Rai, 6,48. 
Jageshwar Dixit v. Mahdei Kuer, 1126. 
Jaggilodu V. Byramma, 3M. 

Jagiswar Das v. Debnarain Roy, 86. 

Tagroanan Sahu v. Mahomed Safi, 128. 
Jagmohan Singh v. Special Manager Court of 
Wards, Ml. 

Jagna Fagoo Power v. Dh^al Bhikoo, 184. 
Jagniram Premsukh v. Ganpati, 178, 194, 885, 
892. 

Jagrup V. Ram Sabad, 888. 

Jaijibai v. Bhikhibai, 305. 

Jaikrishna V. Sawatram, 327. 
lai Narain Singh v. Collector of Aligarh, 543, 
546, 547. 

Jainatunnissa Bibi v. Idrakunnissa, 313, 315. 

Jain Lai v. Emperor, 862. 

Jaipal V. Babban Misir, 1101. 

Jai Prasad v. Khusbi Bam, 1024. 

Jairaj Singh v. Asharfi Devi, 187. 1 

JaisriKewatv. Sukhraj, 303. ' 

Jaitmal v. Panna Surting, 774. 

Jalla Mall Jawahar Mall v. Motia, 198. 









TABLE OF CASES DIGESTED. 


XIX 


fam Bhambho Khan v. Mahomed Hassan Shah, 
■ 397,399. 

Jambulingam Pillai, In re, 788. 

Jamiyatram Gaurishankar v. Umtj'ashankar 
Pranshankar Joshi, 220, 617. 

Jamuna Prasad v. Mahendranand Gir, 837, 1070, 
1071. 

Janakdulari Kuer v. Meghan Teli, 638. 

Janaki v. Kaiwru Ambalavasi, 996, 

Janaki Amraai v. Sanjeevi Chettiar, 958. 

Janaki Bala Debya y. Maheswar Das, 359, 965. 
Janaki Debya v. Hazi Minnatall, 61. 

Janakinath Guhai v. Bazler Rahaman, 77. 

Jainak Singh v. Emperor, 415,426. 

Janak Singh v. Emperor, 422, 847. 

Janak Singh V. Emperor, 436. 

Janak Singh v. Parasram, 1118. 

Jan AH Khan v. Rama Dhare, 1060. 

Janardhan v. Sonabai, 562. 

Jankilal v. Deputy Commissioner Bilaspur, 158, 

2 #. 

Janki Nath v. Dishan Singh, 945. 

Janici Pasban v. Emperor, 841. 

Jannu v. Parsotam, 1037. . 

Jasodabai v. Gopaldas, 332, 

Jasrup Baij'nath v. Parmanand, 166. 

Jatindra Mohan Singh v. Bindbasni Kuer, 258. 
Javaraya Sett>’ v. Government of Mysore, 802. 
Jawahar Lai v. Beniram Uttam Chand, 311. 
Jawahir v. Niaz Ahmad Khan, 182. 

Jawahir Singh v. Mufsaddi Lai, 1090. 

Jawali V. Lai Sin^h, 476. 

Jawanmal v. Akaji Anand, 659,969. 

Jeet Ram v. Karam Singh, 1137. 
jeram v. Har Sarup, 1117. 

Jethanand Pitamberdas v. Mirabai, 29, 245, 338. 
Jhalak Prasad Singh v. Province of Bihar, 45, 
71. 94. 493, 521, 523 ; 524; 531; 580. 

Jham Singh v. Suraj Bakhsh Singh, 1038, 1042, 
1062. 

Jhanda v, Nikka, 213. 

Jhandumal v. Janki Ballabh Tripathi, 668, 987. 
Jhanjan Singh v. Hidayat Ullah, 1140. 

Jhanta Lai v. Emperor, 454, 1150. 

Jhari Singh v. Rameshwar Prasad Singh. 126. 
Jhiktu Bhogta v. Emperor, 403, 854. 

Jhurahoo v. Dharma, 1120. 

Jia Ram v. Sulakhan Mai, 318, 363. 

Jibandhan v. Alul Chandra, 78. 

Jikkini Bibi Sahiba v. Ranganayaki .\mmaL 
696.699. 

,lina' Magan v. Bai Jeth, 553. 

Jit Bahadur Singh v. Ram Shankar, 1032. 
Jitendra Mullick y. Corporation of Calcutta, 
153. 

Jitendra Nath v. Makhan Lai. 55. 

Jitendra Nath Ghosc v. Hrishikesh Bancrjee 62 
1^2**^ V. Alliance Bank of Simla, Ltd.; 

Jit Singh v. Ayub Klian.4n. 

Jivatlal Purlapshi v. Lalbhai Fulchand Shall, IW. 
3^3 » 

JiNYtn Nath v. Ram ChanJra, 3J3 
^"•^.-Shandra Mukherji v. Mtnoranjan Mitra. 

w0/| 

Joct Ahir v. Timal Ahir, 18. 

Jogendrt Qandra Ghosh y. The Postal Dept, 
of the Govt, of India, 414. 

Jomdra^araytn Deb v. Debendr* Narayan 

K<qri 33i 


'Jogendranatb Banerjee v. Makhan Lai Bancrjee, 
976. 

Jogendra Sahu v. Gunei Sahu, 963. 

Jogendra Singh v. People’s Bank of Northern 
India, 873. 

Jogesh Chandra v. Jagadish Chandra. See 
Monohar Kaibarta. 

Jogesh Chandra v. Pran Kiishn, 59. 

Jogesh Chandra Qhose v. Srec Bhakeswari 
Mata, 230,473,570. 

Jogesh Chandra Komar v. Chandi Charan 
.. Datta, 637, 679. 

Jogesh Chandra Singh v. Tinkori Datta, 208. 
Jogindra Nath Roy v. Gafur Sheik, 42. 

John B. Paes v. Soomar Umer, 684. 

Johri Lai v. Dhani Ram, 941. 

Johri Mul v. Chhidda, 19. 

Johur Mull Jugal Kishore v. Kasi Prasad 
Jhajharia, 650. 

Joseph Abdullah v. Emperor, 482. 

Joti Prasad v, Kanhaiya Lai, 1039. 

Jotiram Ekoba v. Ram Chandra Trimbak, 566. 
Joy Chand Seraogi v. Shyam Charan Nath, 513, 
574. 

Joykali Ganguly v. Banerjee, 152. 

Jugal Krishna Dey v. Wilcox, Ltd., 415. 
Jugannath Roy v. Madan Mohan, 72. 

Jugendro Baksh Singh v. Ahmad Ali Khan, 1085. 
Jugesher Misra v. Kirit Singh, 195, 335. 

Juggan Nath Ray v. Madan Mohan, 56, 59. 
Jumna Kuer v. Hukam Singh. 1068. 

Jumo Lai Bakhsh v. Emperor,^20. - 
Jumomal v. Tanwarmal Hemumal. 14(). 

Juri Nonia v. Pati Singh, 22, 23. 

Juro Eauto v. Adikanda Pradhano, 662. 

Justice Iqbal Ahmad, In re, 595, 596, 599; 605. 
Jwala Prosad Saha v. Bachu Lai Gupta, 537. 

Kachi Muhaidiu Tharaganar v. Sainambu 
Ammal, 763. 

Kadir Hussain Rowther v. Jamila Bi. 892. 
Kafuran Bibi v. Mahomed Ismail, 1105. 

^^^JjSingh Soma Singh v. Baldev Singh, 304, 

Kailasa AjTar v. Sundaram Pattar, 375. 

Kailash Bakhsh Singh v. Amar Krishna Narain 
. Singh, 1063. 

^^* 195 ^ 57 ”'^'^^ V. Jhainola Kunwar, IgO, 

j^ilash Kunwar V. Raghubar Dayal, 1033, 1035. 
Kai ash Picture Palace, Ltd. v. Kidar Nath. 341. 
Kailash Singh v. Emperor. 845. 

Kaiser Khan v. Abdul Ghani, 320, 784. 

Kala Chand Dcumal v. Commissioner of Tu- 
coine-tax, Bombay, 598, 609. 

Kala Mia v. Kshctra Mohan Pal 78 
Kalian Dass v. Taffar Beg. ’ 

Kalja^a Goundan y. Masa>-^ppa Ctoundan. 557. 
Ka i Charan v. Cluronji Ul, i(M8. 1065. 

Ka idas Uakshil y. Saraswati Dassi. 279. 779. 

Ka ida^ Saha \\ K«™> Charwira, 84. 

^*ram v. Municipal Board, Luck- 

Kalipada Roy v Satisti O.andra Hui. 396. 

KMithecria PilUi y Chellaihammal. S42. 

Fras.id \. Mst. Dulaiya, -1037. 

Ka ka Prasad v. ^rju Prasad, *34, 1028 . 

' T. ThirumaUi N.tu 

biar, , 45. 746. 748. 







XX 


THE YEARLY DIGEST, 1942 . 

% 


Kalian v. Jhandoo, 15, 20. 

Kalloo Pandey v. Lai Mahomed Khan, 1076. 
244, 253, 655, 822. 

Kalloo Chaudhari v. Ram Zan, 299. 

Kallu Mai v. Municipal Board, Nawabganj, 196, 

Kallu Singh v. Mir Kunwar, 374. 

Kalu Singh v. Clihittu Singh, 158, 172. 

Kalyanarama A> 7 ar, In re, 483. 

Kalyana Sundaram Ayyar v. Giinna Goundan, 
739. 

Kalyan Das v. Data Ram, 1132. 

Kalyani Prasad Singh Deo v. Mahadev Roy, 977. 

Kalyan Mai v. Ram Kishore Lai, 1138. 

Kalyan Mai v. Shanker, 662. 

Kalyan Rai v. Labto Kuar, 1089. 

Kalyan Singh v. Bhup Narain, 1137. 

Kalyan Singh & Co. v. Northern India Farms, 
236. 

Kamakhya Narain Singh v. Commissioner of 
Income-tar B. & O. 583. 

Kamakhya Narain Singh v. Dhuplal Ram, 174, 
175. 

Kamakshi Naidu, In re, 499. 

Kamal Kishore Narayan v. Birjender Narain, 
693. 

Kamaluddirtv. Imtiaz Unnissa, 1067. 

Kamaraju Pantulu v. B. Saramma, 649. 

Kamdar Khan v. Mian Lia-udin, 4?4, 890. 

Kameswara Rao v. National Movietone Co., Ltd.. 
193. 

Kameshwar Datt Ram v. Kesho Dat Ram, 479. 

Kameswar Rao v. Jagannadha Sastry, 744. 

Kameshwar Singh v. Kuleshwar Singh, 286. 

Kameshwar Singh Bahadur v. Dhunman Gope, 
113,616. 

Kameshwar Singh Bahadur v. Government of 
Bihar, 95. 

Kameshwar Singh Bahadur v. Hari Chand 
Pandey, 686. , 

Kameshwar Singh Bahadudr v. Rameshwar 
Singh, 113, 115. 

Kameshwar Singh Bahadur v. Sri Mahadeojee 
Deoia Asthan Temple, 45. 

Kamla Kant Jha v. Muktinath Jha, 966. 

Kamlakar Singh v. Thengai, 13. 

Kamla Prasad v. Ram Pyari, 550. 

Kammoon v. Emperor, 838. 

Kanagavclu Nadar v. Subbier, 1014. 

Kanakaratnam v. Narasimarao, 541. 

' Kanakasabapathi Chetti v, Unnamalai Ammal, 


195. 

Canakayya,/»» 757, 758. 

Canakayya Garu v. Venkataranga Anahara 
Charyulu, 716. 

Canchan Prasad y. Hansa, 1065. 

Candasami Chettiar v. Gokuldas Madanjt « Co., 

689, 691. . ^ j 

Candaswami Mudaliar v. Palaniswami Ooimdar, 


886 

Kandaswamy PiUai v. Municipal Prosecutor, 
Palghat, 735. 

ICandaswawmi Solagar, in re, 8a4. . 

Kandaswami Thambiran v. Vagheesam I dlai, 
967. 

Kanhaiya Kashiram v. Hiraji, 648. 

Kanhaiya Lai V. Emperor, 442. 

Kanhya Lai v. Kanhya Lai, 1025, 1027. 

Kanik Mandal v. Medni Raj, 228, 51.3, 514. 
Kaniz Abid v. Anrudh Singh, 1064. 

Kaniz Baqar v. Kaniz Abid, 831. 

Kaniz Zahra Begam v. Tej Narain, 1CH4. 

Kanna Karup v. Raman Nayar, 929. 


Kannambra Nayar v. Krishna Pattar, 369. 
Kaimiah Naidu v. Rajammal, 448. 

Kanshi Ram v. Alam Sher, 934. 

Kanta Devi v. Kahvati, 7^. 

Kantawa Basappa v, Sangam, 539. 

Kantika Tewari v. Hari Das, 1067. 

Kantiial Bapubhai v. Rajnikant Babubhai, 915, 
927. 

Kainvar Lai Kathjgo v. Bombay Punjab Syndi¬ 
cate, Ltd,, Lahore, 622. 

Kapurchand v. Shanlarrao, 171, 833. 

Kapurchand & Co, v. Commissioner of Income- 
tax, Mysore, 803. 

Kapurthala Estate v. Sant Bux Singh, ,249. 
Kapurthala Instate v. Sheo Shankar, 368. 
Kaibinchand v. Naraindas, 376. 

Karam Dad V. Emperor, 420. 

Karam Dad v. Mahomed Bibi, 269, 476. 

Karam Dad v. Ram Asro Mai, 936, 937. 
Karamdarv. Ramkishore, 310. 

Karamdin v. Emperor, 444, 961. 

Karam Singh v. Kunwar Sen, 193, 194, 259, 265. 
Karam Singh Jawahar Singh v. Emperor, 449. 
Karan Singh v. Birendra Singh, 874. 

Karan Singh v. Mohar Singh, 1072. 

Karichiappa Goundan, In re, 457, 859. 

Kariramiya Hamdumiya v. Jafarali Bawamiya, 
791, 871. 

Karim Shah v. Linat Bibi, 519, 789. 

Kariyapjja v. Bharraappa, 780, 797. 

Eartaki'islina v. Indraui Kuer, 824. 

Kartar Singh v. Gurdial Singh, 280, 281. 

Karu Mahton v. Shah Mustafa, 125. 

Karunalaya Valangupuli Pandian v. Rev. Father 
Pignot, 235. 

Karuppa Goundan v. Narayanaswami & Co., 
695, 699, 816. 

Karuppanna, In re, 839. 

Karuppayya Thevar, In re, 466,-854. 

Karu Singh V. Emperor, 462. 

Kashinath v. Madan Gopal Khaniia, 1047, 

Kashi Nath v, Sonaulla, 40, 

Kashinath Balkrishna v. Anant Murlidhar, 538, 

880. . , , 
Kashi Nath Pandey v. Emperor, 506. 

Kashi Palei v. Radhika Dei, 640, 676. 

Kashi Ram v. Nathoo Singh, 1099, 
Kashmirimal Kidar Nath, In re, 622. 

Kasi Chettiar v. Secretary of State, 926. 

Kasi Visvanadhan Chettiar v. Devakottai Muni¬ 
cipal Council, 737. 

Kasturi Chand v. Vaikuntam. 411. 

Kathersa Rowther v. Abdul Rahim Sahib, 262. 
Kauleshar Ahir v. Emperor, 847. 

Kaj-ambu Pillai, In re, 384. 

Kayarabu Pillai v. Court of Wards, 650, 651. 
Kazi Kamal Uddtn v. Imtiaz Unnissa, 1068. 
Kedar Nath v. AH Ahmad, 644. 

Kedar Nath v. Tulsa Kunwar, 1027, 

Kedar Nath Goenka v. Bageswari Prasad Sinoli, 
248. ‘ 

Kedar Nath Sen v. Amulya Ratan. ,409. , 

Kehr Si^h v. Kirpal Kaur, 40i, 428. 

Kelanbai v. Udhavdas Shivdas, 577. 

Kemparamiah v. Parkban Sab, 806. 

Kesar Chand v. Uttam Chand 982. 

Kesarichand Kauerjal v. S. H. G. Nayudu, 528. 
Kesarmal Indajishet v. Naraj’an Vidyadhar, 660. 
Kesavalu Naidu v. Venkatarama Chettiar, 197. 
ICesava Menon v. Achuthan Nair, 703. 

Kesavan Chettiar v. Ramaswami Chettiar, 663. 
Kes^abdeo Kedia v. P. Banerjee, 153. 





TABLE OF CASES DIGESTED. 


XXI 


Keshav<i Rao v. Gudiappa, 796. 

Keshav Krishna v. Bhag^van Sainbhu. 661. 
Keshavlal Tribhovandas v. Bai Dahi, 559. 
Kesheorao v. Ganeshrao, 243. 

Kesheorao v. Narayan, 921. 

Kesheorao Bapuji v. Ganeshrao, 159. 

Kesho Ram v. Ram Dulari, 553. 

-Kesho Singh v. Bhimeshwari Kuer, 688. 

Keshri Kumar Singh v. Ram Swaroop Singh, 
230, 899. 

Keshri Mull v. Megh Raj Bas Deo, 684. 
Kesrimal v. Partapmal, 479, 632. 

Ketki Kunwar v. Ram Saroop, 1020, 1022. 
Kewal V. Nihal Singh, 1069. 

Kewalram Tekchand & Co. v. Shewaram Rochi- 
ram, 269. 

Khadam Hussain v. Mahomed Hussain, 474. 
476, 502. 

Khadi Khan v. Murad Khan, 197, 679. 

D. R. Khadilkar v, Ramnarayan, 786. 
Khagendra Nath Banerjee v. Harshamukhi 
Dassi, 73. 

Khagendra Nath Mitra v. P.C. Rai, 219. 

Khaja Moiden Sahib v. Abdul Gaffoor Sahib, 
378. 

Khajeh Habibullah v. Ananga Mohan Roy, 1148, 
1149. 

Khaleque Nawaz Shan v. Labiboddin Ahmed, 
668 . 

Khangarsingh v. Sarkar, 772. 

Kharag Singh v. Sheodan Singh, 1121. 

N. B. Khare v. M. R. Massant, 868. 
Khateruddin v. Tripura Sundari Debi, 81; 83. 
Khaw Joo Jeang v. Khaw .Too Chye, 1012. 
Khazanv. Hariya, 1102. 

Khazar v. Har Prasad, 26. 

Khedu V. Kalika, 295. 

Khem Chand v. Chetan Singh, 954. 957. 
Khemchand Manekchand v. Dayaldas Bas«;ar- 
mal, 361. 

•Khem Karan v. Brij Kishore, 637. 

Khem Raj v. Rurgi, 272, 981. 

Khetpal v. Raghubar Singh, 1076. 

Khimjee Thakarsee v. Pioneer Fibre Co„ Ltd 
1010 . • 

Khisty V. Subbarao, 1144. 

Khoidad Khan v. Haidar Khan. 947. 
rKhubi V. Faqira, 1075. 

Khuda Bakhsh v. Ata Mahomed. 6, .128. 1005. 
Kli^rshaid Hussain V. Emperor, 502. 

Khushalo V. Chunni Lai, 330, 1111. 

Khushalrao v. Bapurao, 5^. 

Khushhal Singh v. Gokal Chand. 233. 
Khushiyalil v. Muhema, 15,639. 

Khwaja Gulam v. Abdul Kadir, 164. 

Kimatri Tarachand v. Chellaram Jhangaldas 
867. ' 

The King v. Kala Nyo, 444. 

The Kingv. Maung Hla Pe, 

The King v. Nga Po Nyein. 850. 

The King v. N’Hkum Naw, 62.V 
The King V. lun Maung, 149. 

The King v. Yoo Ngoon. 173. 

Kirpaldai Motandas v. Commissioner of In¬ 
come-tax, Bombay. 609. 

Kirpul Singh v. Amir Sin^ IOi'52 

P«M<1 Lallu. 

5W, 897. - 

Kisa^ V, Co-operative Central Bank. Ltd,. 

Kiunlal v. Gulam Dattagir, 914. 


Kisanlal Hanumanbux v. Tansukhrai Binjraj, 

647. 

Kishan Chand v. Mahomed Husain, 230, 6.^1. 
Kishania v. Sarkar, 772, 773. 

Kishan Lai v. Ram Singh, 1016. 

Kishanlal Roopchand & Co., In re, 1146. 
Kishanraj v. Pukhraj, 770. 

Kishori Lai v. Manager, Court of Wards Per- 
shotam Narain Estate, 1037. 

Kishan Singh v. Bachan Singh, 247, 329. 

Kishan Singh v. Ewaz Singh, 1142. 

Kishorilal Marwari v. Adhar Chandra, 503, 517. 
Kismatia v. Ram Lakhan, 1094. 

Kissinlal v. Purshottamdas, 247, 307. 

Kodumal v. Assudomal, 6W. 

Kona Hasan Fathijna Bivi v. Md. Muhaideen 
Nachiar, 705. 

Konai v. Banarsi Das, 1140. 

Konda Boyan v. Palaniswami Goundan, 881. 
Kondama Naicker v. Kondama Naicker, 554 
Kondo V. Sarubai, 90. 

Ko Po Hnit V. Ko Sit On, 303. 

Kora Vathan, In re, 433. 

Korban Bibi v. V. M. R. P. Chettyar Firm, 
258 280 

Korban Bibi v. V. M. R. P. Chettyar Firm, 

200 . 

J. E, Kotiav. Nahas, 1150. 

Kojrabasava v. Veerabhadrappa, 553. 

Krishna v. Haripada, 30. 

Krishnadevanand Ramjee v. Kapildeo Rainjee, 
240, 241, 242, 244. 245, 958; 975. 

Krishna Debi v. Sohaii Lai, 687. 

Krjshnadhon Mondal v. Nalini Chandra Pur- 
kait, 65. 

Krishna Govind v. Moolchand Keshavchand, 280 
Krishnaji Bharmalji & Co. v. Abdulrazak 
Ahmedbhoy, 835. 

Krishnaji Kondo v. Raghavendra Keshav, 
542. 

Krishnaji Kondo v. Narayan Anant, 953. 
KTishnaji Ramachandra v. Bhikchand Ramkaran. 
240, 303. 

Krishna Kumar Mukherji v. Haripada Bhatta 
Charjya, 30. 

Krishnama Chariar v. Lakshmi Animal, 750. 
Knshnamacharlu v. Rangacharlu, 746. 

Krishna Menon v. Devu Amma, 1148. 

Krishna Menon v. Kunjandi, 713. 

Krishna Murari v. Mahadeo, 826, 11-M. 

Krishna Murari v. Suraj Bali, 884. 

Krishna Murari Pande v. Drigbijat Singh. 1045. 
Knshnamuthi v. Jagannadhapadhi Khadanga, 

S. Krislmamurthi Ayi-ar. In re, 618. 907. 
Krishnan v. Knshnan, 732. 

Krishnan v. Sundaram. 961. 

Knshnanv. Thala, 757. 

Krishna Nayak & Sons v. South Indian Rail¬ 
way Co., Ltd., W9. 

Krishnan Chettiar v. Ainmahi Amma. 767. 

Krishnan ChetUar v. Nachimuthu Goundar 
720. ■ 

Krishna Panda v. Jhora Chowdlmrai. 22R 573 
Krishna I^ttar v. Kunhunni Elaya Nai*ar 368. 
Kns^ Pratap Singh v. Prembada Kunwar, 

Krishnarao v. Balwantrao, 964. 

Kris^ia Rao v. Official Receiver. East Godavari. 

kVISS! '■ ^^P***» lywgar. 80S. 

Krishna Reddi v. Jai-arama Rao. (.yS2. 




xxn 


THE YEARLY DIGEST, 1942. 


Krishna Reddi v. Mimiappa Reddi, 860. 

Krishna Reddi v. Peda Satyam. 744. 
Krishnaswami, In re. 37. 

Krishnaswami Ayyangar v. Kamalamma, 783. 
Krishnaswami Naidu v. Secretary of State. 327, 
874, 897. ' - 

Krishnaswami Reddiar v. Venugopala Reddiar, 
521. 

Krishnaswami Vandayar v. Union Bank, Ltd., 
Kumbakonam, 710. 

Krishna Warriar v. Malayalee Bank, Ltd.. 696. 
Krishnawa Yelagonda v. Ramagoiida Kada- 
gouda. 542. 

Krishna> 7 a Rao v. Maharaja of Pittapuram, 
675. 

Krishtappav. Premaleelamani, 447. 

Krushna Chandra ' Kar v. Sreematya Seeta 
Debya, 785, 887. 

Kshitish Chandra v. Satish Chandra, 66 . 
Kuberdas Devchand v. Jerkish Naoroji, 471, 976. 
Kuber Rai v. Shyam Narain Rai, 1077. 

Kuer Pradhan v. Mania Julaha, 331. 

Kuleshwar Prasad v. Dwarka Nath. 168, 245. 
K. U. Kulkami v. Ganpat Hiraji. 214, 616, 618 . 
Kulsoom V. Chuttan, 473. 

Knmaid Kumar Singh v. Amar Nath Singh, 
229, 557. 

Kumara Krishna Yachendra v. Rajeewura Rao, 
554. 

Kumaran, In re, 846. 

Kumaraswamy Kalinga Rayar, In re, 468. 
Kumar Chandra Singh v. Midnapore Zamindarj' 
Co.. Ltd., 78, 79,186. 

Kumar Pramatha Nath Roy v. Kanakendra 
Nath. 61. 

Kumar Ramendra Nath Rov v. Bibhabati Roy. 

88 . 

Kumud Behari Sen v. Satyabrata Sen, 62, 647. 
Kumudnath Das v. Protap Chandra Mazumdar, 
$ee Prabha Bati Dcbi. 

Kundan Lai v. Gajadhar, 1049. 

Kundan Lai v. Gore Lai, 379. 

Kundan Tillumal v. Emperor, 132. 

Kumhabdullah v. Abubacker, 757. 

Kunhamad v. Emperor, 455. 

Kynhammad Koya v. Gopala Menon, 756. 
Kunholan v. Krishnan, 756. * 

Kunja Bihari v. Emperor, 449. 

Kunja Behari Misra y. Bendudhar Panda, 261, 

. 318,319,663. 

Kunja Behari Pal v. Satyaendra Nath, 55. 
Kunja Lai v. Haralal, 360, 553, 560. 

Kunj Behari Lai v. Braham Datta, 863. 

Kunj Bihari Lai v. Prem Shankar, 162, 163. 
Kunjfv. Durga Singh, 1101. 

Kunwar Dhuj Pratap Singh v. Shin Dm, 247, 
248, 336. 

Knppan Chettiar v. Kaliammal, 704. 

Kuppiah Chetty v. Saraswati Ammal, 901, 960. 
Kuppusami Mudaliar v. Pannalal Sowcar, 669. 
Kuppuswami Naidu v. Kuppuswami Naidu, 7. 
Kuppuswami Naidu v. Varadappa Naidu, 314. 
Kuseshwar Jha v. Uma Kant Jha, 228, 231, 664, 
665. 

Kushal Chand v. Sri Narain, 238. 

Kusmi V. Sadasiva Mahto, 202, 206, 495. 

Kuttia Pillai, In re, 894. 

Kutumbayya v. Lakshminarasimba Rao, 418. 

Labh Singh v. Punjab Kaur. 448. 

LSchhmandaa Birij BalabhdRB t. Oommlssioner 

of Income-tax, 582,590. 


Lachhnii Narain v. Bahadur Lai, 247. 

Lachhmi Narain v. Ram Dei, 13. 

Lachmandasv. Roopa,468. 

Lachman Prasad V. Emperor, 391. 

Lachman Singh v. Peyare Lai, 1049. 

Lachmi Narain v. Musaddi Lai, 302, 559, 1028. 
I^chmi Narain Das v. Govind Bhar, 1143. 
Lachuman Singh v. Emperor, 857. 

Laganmani Kuer v. Rain Govind Singh, i 86 . 
Lakhan Singh v. Emperor, 442,'462, 515. 
Lakhiav. Sarkar, 772. 

Lakhmi Chand v. Lai Chand. 495. 

Tvakhpat''Lal-v. Makhan Ram, 205, 230. 
Lakhraji v. Kaniz Bagar, 830. 

Lakshmahan Chettiar v. V. Nalla Sevugam 
Servai, 669. 

Lakshmappav. Venkata Reddi, ^27. 

Lakshmi Narain v. Satgur Nath, 1062. • 
Lakshmi Narain v. Shiva Raj Singh, 1093. 
Lakshmi Narainji v. Basanti Kumari, 640. 
Lakshminaranappa v. Mallap^a, 798. 
Lakshminarasimba Charulii v. ilclaurin High 
School. Coconada, 778. 

Lakshmi Narayan v. Gopal Lai, 208. 
Lakshminarayana Chetti v. Seshamma, 980. 
I..akshmi Prasad v. Hari Das, 634. 

Lakshmudu, In rc, 499. 

Lai Bahadur v. Man Kuer, 266, 1131. 

Lai Bahadur Johari v. Bansia, 8.37, 1111. 

Lai Bahadur Singh v. Bishwanath Prasad Singli 
103.201. 

Lai Bhagwat Singh v. Hari Ki'hen Das, 178. 

199, 360, 366, 877. 

Lalchand v. Dhoolchand, 774. 

Lalchand v. Ram Singh, 480, 515, 

Lalchand Hirachand v. Tiiljaram Raoji, 927. 

Lai Girjish Bahadur Pal v. Bhagwati Prasad, 
1036. 

Lai Inderjit Nath Sahi Deo v. Pratap Udai Nath 
Sahi Deo, 175. 

T^alit Mohan Pal v. Manmatha Nath Pal, 3. 
Lalit Narayan Dubey v. Khyali Ram, iOM. 

Lall Jagdish Bahadur Singh v. Alapi Din, 635. 
Lalji V. Emperor, 434. 

Lai Jogendra Baksh Singh v, Mangal, 470. 
Lailoo V. Munna Lai, 1101, 1102. 

T.al Mohan Chatterjee v. Suresh Chandra Muk- 
herjee, 58, 59. 

Lai Narsingh Pratap Bahadur v. Jagannath, 
1032. 

Lalo Mahto v. Emperor, 438, 465, 866 , 
LaiooKaharv. Emperor, 511. 

Laita Prasad v. Dular, 22. - 

Lalta Prasad v. Radhey Shiam, 1040. 

Laitu Singh v. Mangan Singh, 202. 

Lalu Singh V. Emperor, 33. 

Land Acquisition Officer, Calicut v. Subba Rao, 
625. 

Latchann^v. Emperor. 865, 

Latim Sekh v. Tripura Sundari, 81. 

Latu v. Maha Laxmi Bai, 271, 890. 1016, 

Lautan Kurmi v. Sami Khan, 630. 

Laxman v. Gopalrao, 982. 

Laxman v. Waman, 92. 

I.axman Anant v. Govind Rambhat, 219. 
Laxman Pandhari v. Munnu Singh, 90. 

I..axman Raghunath v. Mahadev Heramb Dev, 
197. 

Laxmanrao v. Jagannath, 626. . 

Laxmanrao v. Madho Prasad, 317. 
I.axminarayan v. Dinkar Sbankari-ao, 558, 568, 
917 994. 










t 

* 



TABLE OF CASES DIGESTED. 


XXIM 


V. Sadanand, 1008. 

Ledavathi Ammal v. Nenikamr Bai, 216. 884. 
Liaqat Husain v. Mahomed Razi, 1064. 

Light of Asia Insurance Co.. Ltd.. In thf motler ] 

A# xii xa M7 

Lilabati Debi v. Ayesha Khatun. 39. 

Liiaw*ati v. Chaoli, Z2. , 

Lilian Singh. 7n the goods of, 179, 38.3. 

T.ilian Singh. Tn the goods of, 611. 

Limbar l^an v. iSirab TJlla, 983. 

C. D. Lincoln v. Noor Elahi, 242, 267, 298. 
Linga Rcddi v. Subbarami Reddi. 699. 
Linga>' 5 'a v. Punnayya, 550. , 

Liquidator Dhundhwa Co-operative Society v. 

Phagu Sao, 109. 

T. V. C. Lobo V. Emperor, 158. 

Lochan Singh v. Nitant Singh, 1130. 

Lokaman>'a Tilak Jubilee National Trust fund, 
Bombay, In re. 584, 616. 

Lokman Dhondba V. Baburao,'973. 

Louis Thomas Pinto v. Ghulamali M. Ismailji, 

902. 

H. V, Low & Co., Ltd. V. Pramatha Nath. 46. 
Lutfur B^man v. Jogjiban Ghosh, 71. 

Lutfar Rahman v. Waliur Rahman, 53. 

M 

M. & 8. M. Ey. Co., Ltd. v. Municipal Coun¬ 
cil, Bezwada, 734. 

Ma Aye Mya ▼. Chew Cheng Guat, 147, 898. 

Ma Aye “Kn v. Ellerman’o Arracan Rice and 
Trading Co., Ltd.)"298. 

Mabudyar v. Jagmohan Siugh, 1139. 

Maehado y. Official Liquidator, T. N. & Q. 
Bank, Ltd., 348. 

Madan Gopal v. Hirdey Narain, 227. 

Madanlal y. Ramcband, 551. 

Madanlal y. Ramchandra Swami, .312. 

Madan Theatres, Ltd. v. Dinsbaw & Co., 318. 
Madan Theatres, Ltd. v. Hamkisson Kapoor, 309, 
646. 

4 

Madari y. Ganri, 1094. 

Madbara Bao v. Administrator-General, Madras, 
976, 1148. 

Madhara Rao v. Vaikuhta Kamath, 815. 
Madhavdas Pafrmanand y. Jan Mahomed Gbiilam 
Hyder, 364, 665, 670, 878. 

P. Madhavlal Besat v. Joshing Bhai Bala Bhai, 

903. 

Madhaysang Haribhai y. Dipsang Jijibbai, 268, 
541. 

Madhim.Ghasi v. Narku 8ahu, 176. 

Madho V. Shamrao, 660, 929, 982. 

Madho Prasad Singh y. Rampattl, 1126. 

Madho Singh y. Emperor, 389, .390, 396. 

Madho Singh y. James R. R. Skinner, 634, 899. 
Madho Singh y. James R. R. Skinner, 654, 616 
817, 982. 

Madhurakavl Ayyangar v. Chinnasami Chetti. 719. 
Madura, etc.. Bevastbanama v. Boraiswami Na- 
yudu, 1018. 

Madura Mills Co., Ltd. r. Madura Sri Minakshl 
Sandare.<iwaral, etc., Deyasthanam 584 
Madura Municipal Council v. Madura, etc Deva*- 
tbanamsj 734. 

Madura Munieipality v. Natarnia Pillai, 734 . 
Masdram ?. fokhabdat, 768. 

^gnlram Bangor Co., 7a r«, 590 . 

Mahabal Praaad v. Lachmi Cband, 878 
^ablr y. BaJ Kuwar, 825, 958. 

MahaWr y . Bam Lai, 1016, 


Mahabir v. Satnarain, 827. 

Mahabir v. Sbeo Bass Patbak, 1129. 

Mahabir v. Sukb Ram, 551. 

Mabnbir Prasad y. Mst. Bharma, 628. 

Mahabir Prasad y. Patesbwari Prasad, 638. 
Mahabir Prasad v. Raj Bahadur Singh, 672. 
Mahabir PraSad v. Ram Anaud, 1142. 

Mahabir Singh v. Mahabir Prasad, 1115. 
Mahabir Singh y. Ramdas Rout, 111, 655. 
Mahadebram v. Jagannath Mabaprnbbu, 815, 
Mahadeo v. Balmukund, 916. 

Mabadeo y. Sheo Prasad, 19, 1090. 

Mahadeo y. Trimbok, 27. 

Mahadeo Natb y. Emperor, 838, 849. 

Mahadeo Prasad v. Nihore, 1120. 

Mahadeyappa Somappa y. Bharmappa Sanna, 
183, 187. 

Mahadova Rao y. Narasimaiah, 794. 

Mahadeva Royal v. Veerahasava Ohlkka Royal, 

• 234, 235. 

Mahal^shmamma v. Yenkatanarayanamurthl, 
381, 382. 

Mahalakshmi Naidu y. Satyam, 400^ 
Mahalaksbmi Rakhit v. Shamraugini Roy, 56, 
619. 

Mahalinga Aiyar y. Union Bank, Ltd., Kumha- 
konam, 368, 813. 

Mahaluxmi Bank, Ltd., Chittagong v. Province 
of Bengal, 519, 641. 

Mahamaya Bebi y. Indra Narayan Bas, 42. 
Mahanandi Reddi v. Venkatappa, 252. 

Maharaja of Cochin y. Madhava Menon, 711. 
Maharaja of Cochin v. Tbuprau, 185. 

Maharajah of Pithapuram y. Mangamma, 742. ■“ 
Maharajah of Pittapuram v. Secretary 4)f State. 
959. 

Maharam Ali y. Mobarak AH, 34, 665. 

Maharani Gurucharan Kaur v. Proyince of 
Madras, 387, .529, 738. 

Mahbuh Hussain Shah v. Anjuman Tmdad Oarz-i. 

780, 884. ^ 

Mabendra Singh y. Baijanti, 678. 

Mahesb Box Singh y. Rajendra Singh, 1053. 
Maheshwari Chnnni Lai y. Official Liquidator, 
349. 

K. V. Mahomed y. C. Blannan, 738."” 

MAhomcd Abdul Azeez Saheb &- Co. y, Naro- 
bari Lai, B. Besai, 891. 

Mahomed AhdiA Haahiin v. Mahant Malik Ar- 
jon, 470. 

Mahomed Abdullah y. Kunj Behari Lai, 283. 
Mahomed Abdul Majid v. Kamaldhari Lai, 111. 
Mahomed Abdul Rab y. Gbulam Rashid, 299. 
Mahomed Abdnl Razzak r. Parvati Deri, 1022, 
1027. 

Mahomed Abdul Waheb y. Emperor, 428. 
Mahomed Abdul Wahed v. Province of Bengal, 
687, 646. 

Mahomed .\hmad Ali Khan y. Sheo Shanks*- 
Singh, 1035, 1039. 

Mahomed Ahmaduddin Khan y. Sharafat Khni* 
1097. ““ 

Mnhomrf Akhar Khan v. Musharaf Shah, 87.3. 
Mahomed Akbar Khan v. Prnyinoial Government 
N.W.P.P.. 538, 940. 

Mahomed All y. Abdur Ghafnr, 326. 

Mahomed All Khan y. Zewar Niaa, 783, 942. 
Mahomed Amln-nd din t. Mahomed Abdnr Rah 
man, 6. 

Mahomed Amir Ali Khan y. Bachoo TaI, 1117. 


I 







xxtv 


THE YEARLY DIGEST. 1942 . 


Mahomed Asad Ali Khan v. Sadiq Ali Khan, 0, 
277, 502, 504, 506, 766, f)67. 

Mahomed Ashfaq Husain v. Munshi Lai, 1019. 
Mahomed Ashraf Khan v. Abdul Bahman, 400. 
Mahomed Azam Khan v. Mirza Siddique Ali Bee, 
469, 471. ^ 

Mahomed Azim v. Bhagat Ram, 817. 

Mahomed Azim v. Pida Mahomed KBan, 900. 
Mahomed Azim v. Pateshwari Prasad Singh, 33], 
993. ’ 

Mahomed Bahsh v. Allah Din, 667, 779.' 
Mahomed Bahhsh v. Emperor, 865. 

Mahomed Bakhsh v. Shahii, 278, 877. 899. 
Mahomed E.iaz Rasool v. Ali Mahomed. 267. 1001. 
1002, 1003, 1043. 

Mahomed E.iaz Rasul Khan v, Mathura. 827. 
Mahomed Parooq v. Masjidi Begam, 1009. 
Mahomed Pazil v. Shah Abdul, 1077. 

Mahomed Haji Ghani v. RajkumaT Butt, 358. 
Mahomed Haramad v. Tei Narain Lai, 302. 
Mahomed Hasan y. Noor.iehan, 789. 

Mahomed Hashim Ali Khan v. Tffat Ara Hamidi 1 
Begam, 9, 293, 372, 681. 767, 792, 881. j 
Mahomed Hoo.sain Paroki v. Sved Abdul Hnn. 472.' 

765, 958. ' 

Sinhomed Husain v. Hanoman Prasad, 508, 1144. 
Mahomed Ibrahim v. Commissioner of Tueome-tax.: 
Madras, 595. 

Mahomed Ibrahim v. Hanghton, 418. 

Mahomed Idris v. Rati Ram, 194. 

Mahomed Idris Haidri v. Habihnr Rahman, 22.3. 
229. 

Mahomed Ikhtiyar v. Khana, 475, 617. 

Mahomed Ishaq v. Emperor, 941, 1144. 

Mahomed Ishaq v. Emperor, 846. 

Mahomed Ismail y. Municipal Board, Benares, 
1085. 

Mahomed Israil y. Patna Chty Municipalitv, 107, 
208, 966. 

Mahomed .Tamaluddeen & Bros. v. Commissioner 
of Income-tax, Madras, 585. , 

Mahomed Khalil y. Manohar Lai, 1082. 

Mahomed Klialil Khan v. Mahboob All Mian, 
259, 264, 882, 883. 

Mahomed Khan v. Kedarmal, 1014. 

Mahomed Khudahnx v. Ramehandra Rao, 1Z,0, 
955. 

Mahoitfed Meera Sahib v. Emperor, 387, 417. 
Mahomed Muqeem Khan v. Ram Das, 1046. 
Mahomed Nawaz v. Emperor, 895, 896. 

Mahomed Saadat Ali Klian y. Pnniab National 
Bank, Ltd., Lahore, 284. 

Mahomed Sadiqne Mian v. Mahabir Sao, 381, 687, 
693. 

Mahomed Safar v. Hajira Bibi, 180, 1090. 
Mahomed Salar v. Lachhman Dass, 1053. 
Mahomed Sarwar v. Emperor, 422, 517. 

Mahomed Shakir v. Kalkn Prasad, 372. 
Mahomed Sharif y. Hajira Bibi, 380. 

Mahomed Sher Ali v. Anwar Ahmad, 110. 
Mahomed Taqi v. Ewaz Mahomed. 7, 830. 
Mahokned Vasl v. Emperor, 136. 

Mahomed Waheed Khan y. Nabi Aldnad Kban, 
469.'' 

Mahomed Wahid Mirza Beg v. Amir Mirza Beg, 
3046. ' 

Mahomed Taknb v. Shahzadi Begum, 1131, 1134. 
Mahomed Yasin v. Mahomed Shafi, 23. 

Mahomed Yunna v. Biaheshwar Singh, 115, 127. 
Mahomed Yunaa y. Mt. Jahan Sultan, 264, 378. 
Mahomed Ynanf v. Anandi Praaad, 60. 


Mahomed Yusul v. Sarju Singh, 666, 882. 
Mahomed Zaman Kban y. Mahomed Sarwar 
Khan, 494, 

Mahomed Zobair v. Bibi Sahidan, 229, 762, 1010. 
Mahsingh v. Utamchand, 770. 

Maikua t. Ram Kumar, 1094. 

Maikuwa v. Pagalwa, 1102, 1129. 

Maina IJkarda v. Deorao ^naji, 509. 

Maithili SLaran Gupta v. Ram Gupta. 21, 828, 
1124. 

Majid-un-nisa v. Anwarullah, 243. 

Majid-un-nissa Bibi v. Puran Chandra Roy, 925. 
Makerwal Colliery, In re, 598. 

Makhanlal v. Bodhiram, 156, 171. 

Makhan Lai v. Mangal, 398. 

Makhan Lai Hazra v. Saahi Bhusan Hazra, 841. 
Makhan Mai Ram Chand v. Commissioner of 
Income-tax, Punjab, 604. 

Malabar District Board, Caliciit v. Cochin Mala¬ 
bar Estates, Ltd., 752. 

Malabar District Board, Calicut v. XTnited 
Motors (Caimbatore), Ltd., 753. 

Malati v. Surendra Nath, 149, 488. 

Malawa Mai v. Punjab Provincial Government, 
932. 

Malkajappa Chanvirappa v. Rachnpp.i Panchap- 
pa, 491. 

Mallayya v. Jagannadbamma, 981. 

Mallayya v. Mallayya, 705. 

MalJikarjana Rao v. Official Receiver, Krishna, 
297, 912. . • 

Manager, Court of Wards v. Moolchand, 155, 616, 
890. 

Manager, Kasimbazar Raj Wards Estate v. Rak- 
bal Das Tarafdar, 45. 

Manager, Nator Raj Wards’ Estate v. Geda 
Bewa, 41. 

Managing Committee of Juma Masjid v. Ghaai 
Ram, 266. 

Mnnasha Charan v. Jalkadar Dewan, 77. 
Manavala Ayyar v. Mahomed Yoosaf Maracair, 
708. 

Mandol Singh v. Debi Singb, 1111. 

Mangali Prasad v. Abdqr Rahman, 926. 

Mangi Lai v. Raj Mai, 508. 

Mangilal v. Zamsingb, 238, 245, 269. 
Mangleshwari Prasad v. Sheonatb Prasad, 106, 
107. 

Mangre Chamar v. .Tagdisb Dutt Ram, 1109, 1110. 
Mangrn r. Sahdei, 15. 

Mangta v. Mangat, 476. 

Manickam v. District Board, Triehinopoly, 751. 
Manicka Mudaliar v. Ammakannu, 510, 872. 
Manickavasaga Nadar v. Krishnaswami Iyer, 394. 
Manikchandra Sadhukhan .v. Gout Krishna Pra- 
manik, 953. 

Manik Gazi v. Emperor, 403, 425. 

Mauikkam Chettiar v. Krishnappa Chettiar, 696. 
Manikyam v. Manikyamma, 212. 

Mani Ram Singh v. Emperor, 1071, 1083. 
Manjeshwar Srimad Anantheabwar Temple v. 
Vaikunta Bhakta, 747. 

Manmatha Nath v. Ananga Kumar, 48, 49, 50. 
Manmatha Nath Bose v. Rcnula Bose, 56. 
Manmohan v. Heera Koer, 1040. 

Mamnohan Das v. U. P. Government, 645. 
Mannengath Ittichiri v. Appn Menon, 766. 
Manohar Kanwar v. Narain Singh, 976. 

Manohar Lai v. Emperor, 618, 910. 

Manpbool v. Murerl Lai, 276. 

Mnnra.'ji v. Bindesari Rai, 1072, 








TABLE OF CASES DIGESTED. 


XXV 


Muunp Htndal t. Badri &ao, 638. 

MaiiTy T. ConuniBsioner of Income-taa, 0. and 
U. P., See CommiBsionar of Incoraatar. 

Man Sngh T. Emperor, 83. 

Ma Nyan Tin t. Ma Kyin, 147, 502. 

Manzoor Aga r. Manzoor Hniain, 1082. 

Manzoor Ahmad v. Emperor, 1080, 1085. 

Mara ▼. Bettaswamy Gowda, 646, 572. 

MarfataU Mirja v. Jabedannepea Bibi, 763. 
Mariano v. Provost, 976. 

Mariasoosai v. Arokhiam, 435. 

Marimothn Pillai v. Province of Madras, 750. 
Marina Ammayi v. Bakkar Beg Sahib, 704. 
Marina Ammayi v. Seeretary of State, 220, 221. 
Markandelal v. Sitambhamatb, 478. 
Mamdamnt.hn Pillai v. Emperor, 434. 

Mara Singh v. Harbans, 231. 

Marati v. Nanjappa Chettv, 692. 

Maryam Bibi v. Sarupa, 335. 

Masihnddin Ahmad v. Wahajuddin Hvder, 1040, 
1059. 


Masooma Begam v. Mahomed Raza, 510. 
Masooma Bibi v. Mahomed Said Ehan. 664. 
Masra Khan v. Debnath Mali, 39, 397, 198, 253. 
Massn v. State, 457, 461, 463, 622. 

Masumayya v. Official Receiver, Kurnool, 634. 
Mata Bin v. Imdad Khan, 273, 822, 929. 

Mata Din v. Sita Ram, 694. 

Mata Prasad v. Brijkishore Singh, 607, 674, 680. 
Mata Prasad v. Lalta, 1121. 

Mathurajl v. Bhuneshwari Raj Lakshmi Devi, 
1100. 

Mathura Prasad v. Emperor, 1088. 

Mathura Prasad v. Mnnohar Das, 231. 

Mathura Prasad v. Nand Tcwari, 1116. 

Mathwarl v. Narain, 21. 

Mati Chaubey v. Manki, 16, 1127. 

Mati Lai Dntta v. Bara Buri, 781. 

Ma Tin Aye v. Ehin Khin Gyi, 147. 
Matnkdhari Singb v. Emperor, 867. 

Mauji Ram v. Zabar Singh, 1063, 1000. 
Maulndad Khan v. Sri Thakur Radhakant. 188. 
Maung Ba Thaw v. Ma Saw May, 303. 

Mnimg Shein v. The B!ing, 410. 

Maung Sin v. Manng Byanng, 897. 

Maung Tun Zan v. Ma Myaing, 448. 

Maung Ta v. Maung Lu Gyau, 378. 

Ma Wa Nu v. Ma Than, 385. 

Mayadhar Swain v. Netrananda Mahantv. 433. 
Mazaflar Husain v. Administrator of the Lahore 
Municipality, 610, 986. 

McQowen v. McGowen, 488. 

Meer Shafi Sahib v. Abdul Karim, 808 

A Oo. V. MaaglW Gordhandaa, 



Megh Raj v. Allah Rakhia. 525, 

Singh V. Lala Ram, 18. 

^ ■ ErappTOr, 611, 866. 
Mehar Singh v. Lachhman Singh, 623 
t Mohboob V. Rahlmbux, 768 

Sal n” ah Khan, 630 

Mehdt Husain V. Mahomed Jawad. 996 

Mehltahu v. Hari Lai Sahu, 101 

M^r Abdulla v. Daau Ram, 986 

Moia Ram v. Ram Das Joihi. iii 

Mangha Bam v. Makhna, 480 

'*»'«?>• I'M. 

Wm Ram 


Y I). i04?-jn 


IMewa Ram v. Emperor, 1087. 

Mewa Ram v. Jamns Prasad, 218, 219. 
iMewa Rami V. Medai Lai, 1134. 
i Mewa Ram v. Swarop Lai, 1024, 

I Mevappa Chettyar v. Ma Nyun, 147. 

Mihi Lai v. Muttra Prasad, 1324. 

Minakshi Ayyar v. Janaki R. Aclialier, 320. 

I Mir Fateh Khan v. Emperor, 431. 

I Mir Ibrahim v. Subhan Khan. .12, 1141. 

Mirja Mahomed Masl-ur Ali Khan, In rc, 903. 
Mir Mahomed Hnji Umar v. Divisional Superin¬ 
tendent, N. W. Railway, 837, 838. 

Mir Mahomed Husain v. Mahomed Habib Khan, 
826. 

Mistri Lai v. Himanchal, 1133. 

Misri Lai v. Ishri Prasad, 207. 

;Mitha Rustomji Murzban v. Nueeerwanji How- 
' roji, 984. 

Mithoolal v. Jainarayan, 182. 

Mithoo Singh v. Parshadi, 255. 

8. R. Mittra, In re, 687. 

Modern Automobiles v. Travancoi'e National and 
Quilon Bank, Ltd., 36. 

Mohnna Reddi v. Gangarajn, 553. 

Mohnnlal v. Makhanlal, 631. 

Mohan Lai v. Mangat, 16. 

Mohanlal v. Mst. Anusuyabai, 89. 

Mohan Lai v. Ram Dayal, 189, 560, 561, 56.5 
MohaTl Lai v. Saira Bibi. 1100. 

Mohanlal v. Vinayak, 359. 

Mohan Lai Mahto v. Shibdhari Oliaube, 202, 325. 
Mohan Lai Shyam Lai, In re, 597. 

Mohan Singh v. Samrnth Singh, 895, 1098. 
hlohar Singh v. Revel Kaur, 560, 977, 981. 
Mohini Mohan Roy v. Rai Ashutosh Ghose. 54. 
Mohini Ranjan v. Surendra Cliandra, 57, 66. 
Moinnddin v. Shcogobind Sahu, 413. '• 
Mo.iaheduddin v. Hari Prasauna, 400. 

Molar V. Co-operative Credit Society of Snm- 
bhalka, 922. 

Monir Ahmad v. Karim Khan, 1043 
Monohar Knibarta v. Jagadieh Chandra. 43. 44 , 

Moolchand v. Mt. Radhabai, 160. 

Moongan v. Roshin Ali Sahib, 416. 

Moopil Nair v. Gopalan Hair, 715. 

Moti Chaubey v, Manki, 17, 1130. 

Motilal V. Bhagabai, 992. 

Moti Lai V. Bishan Sarup, 1047. 

Motilal V. Nathu, 684, 924. 

Motilal Chhajn Lai v. Giridhari Lai. 287 
Motilal Madangopal v. Shanti, 836. 

Moti Lai Nag v. Corporation of Calcutta,- 152 . 
Motilal Onkarsa v. Gnlabsa Maniksa, 378. 
Motilal Tejri & Co, r. RaDioliannra Gaiauan, 

ODD. 


V. emperor, 429. 

Motiram Bholafam v. Ramgopal. 369 
Motiram Ganpat Koli v. Emperor, 423 
Motiram Keshavdas v. .Umedabad Municip 
Borough, 142. ' 

'^*nRharam Tirntlidns. Sf 

Moiam Sha^h v. Annada Prosadi 635 , 
Mritunjoy Roy V. Netni Chand Dutt, 68. 
Mubarak Hnaaln Khan v. Ghnlam Abid Kha 

Mudholkar T. M. E. R. Malak. 67 . 5 , 









XXVI 


THE YEARLY DIGEST, 1942. 


Mukta V. Ram Toi. 827. 

Muktanath Tewari v. Vidyasliankei’ Dube, 30»?. 
Mukundrao Balaji v. Govind Rao, 566, 567. 
Mulgund Co-operative Credit Society v. Sbi*l- 
lingappa lahwarappa, 139, 551, 568, 887. 
Mullu V. Chlianga, 22. 

Mulraj Virji v. Nainmal Pratapmal, 784, 1001. 
Mul Ram v. Durg Singli, 1059. 

K. M. Multani v. Paramount Talkies of India, 
Ltd., 986, 987. 

Munar Pandey v. Emperor, 452. 

Munesar Kurmi v. Maharaji, 1108, 1129. 
Muniappa Mudaliar v. Euppuswami Mudaliar, 562. 
Municipal Board of Liicknow v. Government of 

U. P., 182, 1086. 

Municipal Borough of Ahmedabad v. AryoJaya 
Ginning and Manufacturing Co,, 142, 143. 
Municipal Commissioners of the Pabna Munici¬ 
pality T. Naba Govinda, 67, 68. 

Municipal Committee, Ajmer v. Emperor, 27. 
Municipal Committee, Ajmer v. Han Das, 333. 
Municipal Committee, Akola v. Dbarsi Gigabhai, 
165. 

JIunicipal Committee, Bilaspur v. Wamanrao, 
165, 278, 615. 

Municipal Committee, Jalalpur Jattan v. Suraj 
Parkash, ,940, 941. 

Municipal Corporation of the City of Rangoon 

V. Saw WilUe, 950. 

Municipal Council, Nelloro v. Md. Sabash BHian 
Sabeb, 734. 

Muni Lai Agarwal v. Balbhadhar Prasad, 537. 
Muni Reddy v. Muni Reddy, 731. 

Muniruddaula Dilawar Husain v. Abdur Rahman, 
915. 

Munisami Goundan v. Hanumantha Roya Goun- 
dar, 712. 

Munivenkatamma v. Chikranganna, 545. 
Munnalal v. Singhai Komal Chandra, 1001. 

Muni V. Manpool Khan, 1121. 

Munni Bibi v. Eadhey Shiam, 674. 

Munnoo Singh v. Ram Lai, 1019. 

Mnnraji v. Bindesnri Rai, 1071. 

Munusami Chetti v. Venkatasami Chetti, 720. 
Murarao Narsingrao v. Oovind Santu, 146, 617. 
Murli Dhar v. Abdul Hussain, 606. 

Murlidhav v. Banna, 307. 

Mtirlidhar v. Gorakhram Sadhoram", 477. 
Murlidhar. V. Ha?:arilal. 171, 172, 640. 

Murlidhar v. Mahabir Singh, 689. 

Murlidhar v. Pirthi Raj, 1065. 

Murli Mohan Reddi v. Brahmayya, 917. 

Murtn Dei v. Suresh Dutt Singh, 1132,1133, 1134^ 
Murthnza Sahib v. Emperor, 753. 

Mumgayya Pillai v. Rajagopala Pillai, 970. 
Muslim Bank of India, In Ike mafter of, 360, 621. 
Mt. Anrajo Kuer v. Ramdeyal Singb, 289, 966. 
Mt. Bibi Kaniz Ayesha v. Mojibnl Hassan 
Khan, 218, 495. 

Mt. Jagpati Kuer v. Damri Sahu Halkhori Rani. 

273, 309, 325, 370, 834. 

Mt. Jawai v. Emperor, 387, 512. 

Mt. Ehatuni v. Azam, 623. 

Mt. Radha Kuer v. Commissioner of lucome-tnx. 
B. & 0., 692. 

Mt. Eamanandi Kuer v. Sup Narain Singh, 313. 
Mt. Sukina v. Hussain, 760, 776. 

Mt. Suraj Kunwar v. Alam Singh, 1141. 
Mustafa Ali Khan v, Bhagana, 1145. 

. Muthal Achi v. Doraisami Pillai, 700. 

Muthandi, 7a re, 600, 501. 


(Muthu poundan v. Mottayan, 676. 

; Muthnkaruppan Chettiar v. Subbiah Chettiar, 699. 
} Muthukaruppa Ethandar v. Appavoo Nadar, 260. 
Muthnkumara Maniakarar v. Pethia Maniakarar, 
218. 

Mutliusamia Pillai v. Sankara Aiyar, 708. 
Mnthusami Goundan, In re, 846. 

Miithiiswami Chettiar v. Ramaswamj Samivar, 
1005. 

Muthusrwami Hdayan, 7n re, 864. 

Muthuvayyangar v. Thimvangadammal, .540. 
Muthuveeran Chettiar v. Mottayan ('hettiar, 341, 
405. 

Muthyalu v._ Chinnayya, 718. 

Muzatfar v. Emperor, 391. 


Nabakuiuar Singh v. Jogindra Natb Boy, 56. 
Nabendra Nath Basak v. Shaeabindon Nath, 359, 
362. 

Nabi Bakhsh v. Emperor, 135, 620. 

Nnbi Rasool v. Emperor, 431. 

Nabiruddin Sarkar v.-^Osman Gani Sarkar, 76. 
Nabi-un-Patima v. Jawahar Mai, 1112. 
Nacliivappa Chettiar v. Marappa Goundan, 70.3. 
Nachiappn Cliettiar v. Rama Cliandra Reddlar, 
701. 

Nadirshaw H. Contractor v. Gajraj Sheokaran- 
das, 30. 

Nagabhoshanam v. Venkayya, 698. 

Nngadu, 7n re, 468. 

Nagaling» Chetty v, Srinivasa Iyengar. 207. 
Ifagamma, 7n re, 457, 462. 

Nngaportharow v. Subbarow, 913. 

Nflgappa Chettiar v. Annapoorani Achi, 724. 
Nagappa Prabhu v. Chandrasekhara, 769. 
Nagarnjan v. Krishna Aiyar, 723. 

Nagaraja Rao v. Koothappan, 508, 952. 
Nagaraja Rao v. Krishnaswami Rao. 794, 797. 
Nngarmal, In re, 930. 

Nagnyya v. Venkatayya, 780. 

Nagendra Chandra Lahiri v. Mahomed Ahdus 
Sobhan Saheb, 77. 

Nagendra Chandra Lahiri v. Probhat Cliandra 
Deb, 77. 

Nagendra Nath Sarkar v. Krishna Pada Sarkar, 

212 . 

Nagendrasa v. Ramakriahnasa, 803. 

Nageshar Prasad v. Chandrapal Singh, 1085. 
Nageshar Rai v. Guchani, 1057 . 

Nageswara Aiyar v, Ganesa Aiyar, 889. 
Nageshwar Pass v. Hamam Dass, 173, 246. 
Nageshwar Prasad v. Balbhaddar Singh, 1028. 
Nageshwar Prasad v. Chanraj Bahadur, 1042, 
Nagi Reddy v. Sanjeeva Reddy, 866. 

Nagireddi v. Somappa, 581. 

Nagorao v. Jageshwar, 5, 7, 10. 

Nagorao v. Vithoba, 661. 

Nagore Durga v. Kannu Pillai, 716. 

Naha Haji v. Veeran, 203. 

R. S. Naidu v. Auditor and Examiner of Local 
Fund Aceonnts, Madras, 733. 

Naimnddi v. Emperor, 843. 

Naina Mahomed Rowther v. Periappa Rowther, 
283. 

Nainamalai Goundan v. Ramaswami Goundan, 
397. 

Najab Sultan v. RamkiBhan, 378. 

Naianunni v. Daksbayani Amma, 711. 

Nalini Knnta Roy v. Suresh Chandra, 71. 

Nalini Kanta Maity v. Brojo Mohan Patra, 40. 



T.\BLE OF CASES DIGESTED. 


XXVIl 


Nanamutho PiHai v. Thi^alai Ayyangnr, 621. 
Nallappa Gonndan y. Chinnammal, 406. 

Nalliya Goondan y. Marappa Goondan, f>19. 
Naman t. Hari Singb, 954. 

Nambennnal Chetty v. Eamayya Naidu, 697. 
Nambarumal Nudu v. Mathubalathi Mudali 


418. 


AAV • 

Namdeo Baliram v. Parashram, 91, 92. 

Nanak Chand y. Mohan Singh, 14. 

Nanak Chand v. Piran Ditta, 624. 

Nandkishore v. Damodar Balaji, 634. 

Nand Kishore v. Jangjit, 1106. 

Nand Kishore Lai y. Basdeo Singh, 121. 

Nand Lai y. Amar Singh, 194. 

Nand Lai y. Emperor, 511. 

Nandlal y. Bamdatta, 657, 690. 

Nand Lai Gnpta v. Comzniasioners of the Arrah 
MonieipaUty, 108. 

Nanhee y. Gopichand, 12, 536. 

Nanhe Singh y; Ham Narain Singh, 376. 

Nanhey v. Eajpal, 1103. 

Nanhin y. Deputy Commisaioner, Kheii, 267. 
Nanhoo v. Hira Lai, 1123. 

Nanhoo y. Zillimnl, 156. 

Nanjunda Baddy y. Venkatappa, 544. 

Nanni Deyi y. Bhoodar Daaa, 1052. 

Nannram y. Badhabai, 373, 566, 567. 

Narambhai Ichharam y. Narbada Prasad, 9. 
Narain Das Bhaduri y. Batya Narain Bhadnri, 
832, 838. 

Narain Dntt y. Knnj Lai, 1063. 

Narain Singh *v. Bam Narain Singh, 1038. 
Naransinhji Chandrasinhji y. JfadhayBing Kesari- 
sing, 680. 

Narappa Naidu v. Thummalor Chinna Aeethu 
Beddi, 208. 

Narasayya y. Snbbayya, 682! 

Naraaimhaln Chetty v. Bamayya Naidu, 382. 
Narasimham, In re, 383. 

Narasimhamurthl v . Maharajah of Pittapnr, 995 
Narasimhamurthl v. Satyanandam, 1006. 
Narasimhappado, 7n re, 848. 

Narasimha Bao y. Venkataramana Bao, 744. 
Narasinga Bao r. Bangayya, 658, 878. 

Narnyana v. Dugal, 950. 

Naraynna Bhat y. Bamn, 707. 

Narayana Qajapnti Baju v. Annapuramma, 624, 
740* 

Naraynna Gajapati Baju y. Jaggayya 741 
Narayana Qa.iapathi Baju v. Narasimhulu, 712 
Naraynna Gajapati Baju y. Eamu Naidu, 713 
Narayaiiamma v, Vanbatachalam* 706 
Narajana MurtJ, In re, 498* 

Narayanan Chetti y. Nallammal, 1004. 
Narayanan Chettiar y. Doraik^mnno, 352 
Narayanan Oiettiar y. Official Assi^ee. 888 
Narayanan ^ettiar y. Secretary of State 759 
Narayanan aettiar v. Veeru Gonndar 705 
Narayanan Nambinr, h re. 464 , * ' 

Narayanan Namhudiripad v. Aehuthan Nayar, 

Narayana Beddiar. In re, 256. 

Narayann.^ami y. Narayya, 432. 

Narayanaswami Avrar y , 

189 . ■ ■ owadappa Goimdar, 

Narayandaa Nathuram, la re, 246 071 

Dl™Urapp. ,. ' 


Narikkol Chatan v. Kesavan Namboodiri. 757, 
Narottam v. Sunder, 1099. • 

Narotam Daa y. Emperor, 851. 

Narsingh Missir v. Babui ShaiiKi Euef, 295. ^ 

Narsingh Prasad Boobna v. Dhanraj Mills, 31. 
Naaib Singli v. Axoin CliftBd, 946. 

Nasiruddin t. Emperor, 1087/ 

Nadruddm Karim Mahomed v. Uuterji Adam to 


®5PP®- 1004, 1005. 

89. 


Co., ^7. 

Natabar Sasmal v. Krishna Chandra, 260. 490. 
Nataraja Dikshitar y. Mahaganapathi Dlksldtar, 
552. * 

Nataraja Oramaiii v. Sivakolundu Gramani, 241, 
721. 

Natarajan Chottiar y. Perumal Ammal, 650, 578. 
Nataraja Pillai y. Eangaswami Karamuudar, 718. 
Natesa Mudaliar y. Bajamaniclta Chettiar, 720. 
Dr. Nath V. Shakuntala Bai, 212. 

Nathan y Tohfa, 1115. 

Natha Bam v. ^amman Singh, 1120, 1131. 

Nathoo y. Emperor, 855. ^ 

Nathu V. Manohari, 1080. 

Natbu Mai y. Gokal Chand, 895. 

Natbmal v. Illaibox, 471. 

Nathuram, In re, 441. 

Nathu Bam y. Sugar Singh, 1022. 

Nathu Bamji y. Jagannath, 443, 

Nathu Singh y. Emperor, 427, 858. 

National Iron & Steel Co., Ltd. v. Electric Ins¬ 
pector, Bengal, 418. 

Naubahax Singh v. Zulfiqar Alam, 1072. 

Naubat Singh v. Shambarat Knar, 573, 

Naunihal Singh y. Devi Prakash, 1063. 

Navajiban Insurance Co., Ltd. y. Superinteu. 
dent of Insurance, 612. 

Navaneetha Krisbna-Tachendra Bahadur r Bama- 
nujulu Chetty, 712. 

Navjoji Ardeshir Cooper v. Official Assignee of 
Bpmbay, 902. ' 

Nawab v. Moti Bam, 944 > 

Na-wab Ali y. Bajl, 311. 

Nawab AU Hazi y. Khatun Bibi, 433 

^^^933,^9^3? Ahmad, 872, 889, 932, 

Nawab Singh y. Sarupa, 1118. 

Nawaja y. Kewal, 15. 

NazM Mahammad Khan Kabuli v J o 
Browne, 215. ' 

Nazir y. Zahoor Fatima, 1078. 

Narir Abbas y. Baza Azamshah, 178 

Ltd*',“ 34 V' Northern India. 

Nemasao v. Madhorao Ganesh, 892, 1007 
Nemichand v. Shivnath Singh 770 
Netram y. Bhagwan, 156. • 

'^T * 1088 . 

91? ’ **07, 908, 909, 

Nga Khwet y. The King. 853 8*54 
Nmder y. Baghunandan, 24, 639 
Nffial Smgh y. Shripat, 1139. 

V. Ha,. 


Nimb., . Tm.b ni. S,, Khan. 








xxviii the yearly digest, 1942. 


Ningippa Narsiiigappn v. Cliandni Jakkappa, 
137, 326. 

Ningappa Ramappa v. Emperor, 444, 895. 
Ningauda Girimallappa v. Nabiaakeb Ab^lal. gpn. 
Ninge Gowda v. Dyave Gowda, 808. 

Nirendra Nath v. Birendra Nath, 332. 

Nirmal Chandia 7. Jyoti Prasad, 569, 570, 1011. 
Nirmal Kumar v. Jagernath Mahton, 122. 

Nirmal Kumar v. Sangram Bahadur, 1069. 
Nirode Barani Debya v. Sisir Kumar Miikheriee, 

Nirvani Gowda v. fTOVornment of Mysore, 501. 
Nisar Ali Khan v. Fatima Sultan, *765. 

Nisar Husain v. Emperor, 465, 843. 

Nisar Mahomed Khau v. Tanqir Ahmed, 71, 72. 

227. ’ ’ 

Nizam Khan 7 . Hukam Chand, 920, 922. 

Noor Jehan Begum 7 . Eugene Tiscenko, 646, 761. 
966 • 

Noorjehan Begum 7. Engene Tisoonko. .579, 763. 
Noor Mahomed v. Tmtiaz Ahmad, 422, 438. 454. 
496. 

Noor Mahomed v. Suleman Khau, 257, 328. 1136. 
Noperam Ram Gopal v. Commissioner of Tnenme- 
tax, B. & 0., 607. 

Norat Mnl 7 . Har Swaroop, 190. 

Nota Ram v. Emperor, 848. 

Notified Area Comnlittee. Kota v. Goknl Bhni, 
164, 442. 

Nripendra Chand Saha 7 . Jowadali Mondal, 75. 
Nrisinha Chandra Pal v. Kanaklata Pasi, 64. 
Numansingh v. Gurudeo Kuraari, 373. 

Nura 7 . Baqar Khan, 938. 

Nur Hossein Serang 7. Tamijuddin, 186, 361. 
Nurjahan 7. Md. Hanif, 764. 

Nurul -Hasan 7 . Emperor, 484. 

M. Nurul Hnque 7 . Mohini Mohan, 41. 

Nurul Hoq 7. Obayedulln, 860, 851. ' 

Nur-un-nesa Begam Saheba 7. Offlpial Reeeiver. 
Bangalore, 762, 805. 

O 

Offlcial Assignee v. Ebrahim Tali, 902. 

Official Assignee of Bombay 7. Motilal Ohampa- 
lal, 137. 

Official Assignee, Karachi 7. Alijah Hueseiubhov, 
902, 904, 905. ^ ■ 

Official Assignee, Madras 7. Natesa Achari, 659. 
Official Assignee of Madras 7 . E. V. l!)’Sil7a, 904. 
Official Liquidator, Dhishaw & Co. v, .Anand Be- 
hari Lai, 187, 834, 993. 

Official Receiver, East Godavari r. Veer Rcddi, 
668 . 

Official Receiver of Guntur v. Lnlcliand Khusbnl- 
chand, 916. 

Official Receiver, Kistua 7 . Lakshmayya, 213. 
Official Receiver, Nellore 7 . Venkiab, 201, 284. 
Official Receiver, Ramnad 7 . Narayanaswami The- 
war, 689. 

Official Receiver, Ramnad v. Veemppa Chettiar, 
295, 296. 

Official Receiver, West Tanjore 7. K. Sambasiva 
Ayyar, 924. 

Official Trustee of Bengal v. Bojoy Chand Mahn- 
tah, 635, 675. 

Okusanya 7. Akanwo, 186. 

Onkar Nath Singh 7. Nain Singh, 263. 

Onkar Singh 7. Shrikishan, 966. 

Oomayan, In re, 505. 

Orendra Chandra Singh v. Bulaqi Bam, 4. 

(Jri Lai 7. Nasarullah, 1118. 


Oudh Narain 7 . Sardar, 17,18. 

Oushadeeswara Swami Temple, Tiruturaipuudi 7. 
Samiappa Mudaliar, 1014. 

P 

Pabna District Board 7. Ranjit Chqndra Lahiri, 
52 . 

Pachai Ammal 7. Corporation of Madras, 727. 
Pachayakkal 7. Shanmughavelayudhasami Gopan- 
na Mannadiar, 380. 

Packirisami Pillai, In re, 402, 404. 

Padmakant Motilal 7. Ahmedabad Municipal 
Borough, 142, 777. 

Padmanahha Chetty, In re, 758. 

Padmanabha Nayar 7. Appu, 220. 

Pahalwan Khan 7 . Sheo Narain Lai, 824. 
Pakraahi 7 . Emperor, 864. 

Palamalai Chettiar 7 . Ramanathan Chettiar, 200, 
614. 

Palaniandi Muthirian v. Ramaswami Reddi, 866. 
Palania PiUai 7 . Amjath Ibrahim Rowther, 682. 
Palaniappa Chettiar v. Nacbiappa Chettiar, 654. 
Palaniappa Mudaliar 7 . Official Liquidator, 
Pasupathi Bank, Ltd., Coimbatore, 347. 
Palani Mudali 7 . Athiappa Goundan, .719. 

Palani Mudaliar v. Natarajan, 1014.* 

Palanisami Gounder 7 . Bagavathi Gounder, 469. 
Palanivel Goimdan 7 . Subbaroya Goundan, 710. 
Palayan, In rc, 430. 

Palghat Electric Corporation, Ltd. 7. Veerara- 
ghava Iyer, 494, 898. 

Panchanan Das v. Ramendra Sundar Das, 75. 
Pnnclianan Ghosh 7. Kumar Sarat Kmnar Roy, 
186. 

Panchanan Roy 7. Fazlur Rahman, 469, 538. 
Pnnchapakesa Iyer, In re, 904. 

Panehapakesa Iyer v. Secretary of State, 738. 
Panchayat Board, Sivaganga v. * Vcexabadran 
Chettiar, 755. 

Panchu Swain 7. Emperor, 419. 

Pandalat v. South Indian General Assurance 
Co., Ltd., 342. 

Paudhari 7. Digambardaa, 203. 

Pandu 7 . Waman, 925. 

Panikar 7. Travancore National & Quilon Bank, 
Ltd., 341. 

Pankajini Debi v. Pramatha Nath Ghosh, 543. 
Panm^ v. Dhanalal, 287. 

Panna Lai 7. Emperor, 863. 

Panna Lai v. Ganga Prasad, 1054. 

Panna Lai 7. Haji Abdul Karim, 982. 

Panna Lai 7 . TJttnm Chand, 631. 

Panthaky 7 . Panthaky, 831. 

Panthanara 7 . Mahomed Abdul Rnhiman Mara- 
kayar, 741. 

Papaiah 7 . Ramapunniah, 703. 

Papamma 7 . Official Receiver, Cuddappah, 913. 
Papayya Sastri v. Appa Bao, 715, 716. 
Pappammal 7 . Ramaswami Chettiar, 702. 
Paramanand Doss Chota Dos? A Sons t. Nannu- 
lal Kanji, 1001.' 

Paramarth, In re, 485. 

Paramasiram 7 . P, Chenchu Ramiieddy, 921. 
Parameswara Menon v. Narayana Menon, 723. 
Param Singh 7 . Ganga Prasad, 1049. 

Paran Munda v. Santosh Mahto, 497, 504, 779. 
Paraahoram Detarara 7. Hugh Golding Cocke, 137, 
454.. 

Parasuram Byas v. Atchutnramarao, 381. 

' Parasuram Bvasr v. Sub-Collector, Rajahmundry, 

, 628. 


X 






TABLE OF CASES DIGESTED, 


XXIX 


^ • 


Pubboo T- Emperor, 467, 60&, 618. 

Parchand Sir angh t. Gaya, 19. 

Parkaah Wati v..Province of Punjab, 981. 
Parniananda Prurty v. Indramani Mahanti, 22T, 
819. 

Pannesbwar v. Bam Kishuu Misra, 1074. 
Parmeebwari Dayal v. Tota, 1115. 

Pannesbwar Bam v. Cbaru Bam, 324. 

Parsbad Bayoo v. Viah Nath, 622. 

Paraidb Singh v. Md. Yaain, 993. 

Parsottam Pande v. Sumiran, 1103. 

Partap Bahadur Singh v. Uul Chand, 369, 830. 
Partapchand v. Gena, 770. 

Partap Singh v. Bbagat Bam, 185, 883. 

Partap Singh v. Har Kishan Singh, 326, 694. 
Partap Singh v. Ifemam Singh, 440. 

Paru Amma v. Kelu Kurnp, 1002. 

Parvathi Ammal v. Angamuthu, 784. 

Paahupati Nath Pal v. Durjoohan Boy, 87, 322. 
Pashupati Sadukban v. Janaki Nath Mukher 3 ee, 
310 979. 

Patel Bros. v. Shree Meenakshi Mills, Ltd., 32 
356. 

Patru Lonia v. Pirthi Pal Misra, 24, 1126. 
Pattabhiramayya, In re, 432, 454. 

PatUbi Bama Iyer, In re, ,465. 

Pattahirama Ayyar, In re, 744. 

Pattammal v. Corporation of Madras, 726. 

Pattu Achi v. Eajagopala Pillai, 540. 

Pauhari Opendra Baa v. Bam Kumar Das, 245. 
Paahaniappa Mudaliar v. Narayana Ayyar, 706, 
Pearey Lai Shukla v. Commissioner of Income- 
tax, 591. 

Pemraj v. Chhadammi Lai, 1123. 

P^ples Bank of Northern India, Ltd. v. Aijaz 
All, 694, 886. 

People’s Co-operative Bank, Ltd., Patna v. Ba- 
meshwar Prasad, 778. 

Periakaruppan v. Subharama Ayyar, 533, 897. 
Peria Negamam Sri Lakshmi VUasa Draviya Sa- 
gaya Nidhi, Ltd. v. Varalaksbnu Ammnl, 
670. 

Perianna Mudali, In re, 453. 

Periannan Chettiar, In re, 842. 

Periya Perumal Ammal v. Veluchami Beddy. 721. 
Periya Telumalal Chetti, In re, 742. 

Perumal Iyer v. Srinivasa Ayyangar, 315. 

Peah Mahomed v. Emperor, 464, 839. 

Pethuraju Kone v. Muthuswami Ayyar, 183,'191, 
206. 

Phillips V. Emperor, 459. 

Phula Singh v. Hamaman, 999'. 

Pbuloband v. Natee Mirza, 8, 130. 

Phundon Kunwar v. Qriwar, 1093. 

Phuttibal Hemchand v. Shri Deo Parasnnth, 569. 
Piofa V. Kallu, 678. 

Piare Lai v. Salig Bam, 1098. 

Piatey Lai v. MtUiadeo Prasad, 3, 193, 863, 550. 
1043 • 

Piohumaui Ayyar v. Emporor, 785. 
rUlai V. DanguH, 498, 612, 949. 

Pii Moosajan v. Bachayo SUu, 430. 

Pirthi Singh v. Chhajju Mai, 1031. 

Pissay v. P. Hauumautha B«o, 983. 

Pi^mber Dass v. Ram Adhlu, 829. 

Pltamher Prasad, In re, 694. 

Pitchayva v. Subbayya, 718. 

A Ploader, Bay«lnig (BeUary DUtrictK In th 

''f‘ t'4.^ 

»isadert, OlddRtabanyn (Veukatachariar and QUu 


rama Krishna Deekshathar), In the tnatier of-, 
644. 

Pokar Chuharmai v. Emperor, 505, 600, 840. 
P. E. Poison, In re, 596. 

Ponnucbami Goundar v. Muthusami Goundar, 836. 
Ponnusami Padayachi v. Emi>eror, 849. 

Pooran Mai v. Lai Singh, 304.' 

Port Boyal Pulp and Paper Co., Ltd. v. Royal 
Bank of Canada, 1145. 

Postmaster-General, Bombay v. Chemnal Maya- 
chand, 287. 

Pottiswami v. Sulaiman, 288. 

Pottu Kumari Bibi v. Nirmal Kumar Singh, 648. 
Powell V. Pauchn Mokadam, 1151, 1152. 

Prabha Bati Debi v. Pratap Chandra Majumdar, 
69, 81. 

Prabhakar Bhaskar v. Krishnarao Moroba, 7, 141. 
Prabhakar Shankarrao v. Sbamsherali, 157. 
Prabhasini Dutta v. Nripendra Nath Sinha, 192. 
Prabhu Lai v. Mohan Lall, 1137. 

Pradayat Kumara Tagore v. Jyotish Chandra Das 
Gupta^ 266. 

Prafulla Komar Das v. Kamini Kumar Chakra- 
varthi, 65, 

Prafulla Kumar Khara v. Emperor, 849. 
Prafulla Kumar Roy v. Bibhabati Roy, 84. 

Prag V. Emperor, 842. 

Prag Naiain Trivedi v. Fakhrul Nisa, 236. 
Pramatha Nath Biswas v. Provabati Ghosh, 47. 
Pran Hari Baidya v. Jogesh Chandra, 59. 

Pran Krishna Mukherjee v. Jnauada Roy. 68. 
Prasram Sainthwar v. Orilal, 1057, 1064, 1065. 
Pratap Singh v. Gopaldas, 163. 

Pratap Singh v. Gulzari Lai, 1018. 

Pratap Singh v. Harish Chand, 1072. 

Prativadebi Dutt v. Gajanan, 778. 

Prayag Lai v. Palakdeo Narain Singh, 100, 102. 
Prom Das v. Brij Mohan Lai, 550, 560. 

Premji Tulsidas v. Sethurumaswumi A 3 *var. See 
. Tulmdas Sait. 

Prem Singh v. Tulsi Bam, 976. 

Prem Wati v. Municipal Board, Agra, 1086. 
President, Panchayat Board, MaBgalagivi v. Ko- 
tayya, 763. 

Priombada Debi v. Johuri Lai, 187, 190 
Prithmi Daas v Hari Ram, 473, 474. 

Prithvi Nath v. Bhagirath Tondon, 237. 

Priya Nath Boy v. Sridhar Chandra Boy, 39. 
Probhati Debi v. Tarak Nath Kundu, 81. 

Prohodh Chandra Haidar v. Bani Charan Kundu, 
43. 

Prohodh Lai Mukherjee v. Chandaiimull Karnaui, 
349. 

Prohodh Mohan Qoswami v. Lalit Mohan Dev, 61. 
Promatha Nath MnlUck v. BatUwalla and Karani, 
144, 145. 

Promodo Kumar Roy v. Tin Cowrie Dey, 64. 
Promode Nath Sinha v. Raseshwari Dassi, 67, 63. 
Ih-oeanna Kumar Roy v. Adya Sukti Dasi, 75. 
Province of Bengal v. Corporation of Calcutta, 
151 • 

Proiincv' of Bengal v. Mahes 628. 

irovinee of Bengal v. Purnasashi Chaudlmram, 
178 • 

Province of Bengal-v. Ramlal Oswal, 49. 
Province of Bihar v. Haribbajan Das, 93. 96. 
Province of Bihar v. Harihar Prasod Narain 
Singh, 95. 

Province of Madras v. Kannivadi Zamindar, 742 
I'rovinct' of Madras r. Lady of Dolouie Convont 
Trlchluopoly, 749. 






XXX 


THE YEARLY DIGEST, 1942. 


Pjovince of Madras v. Paidanna & Sons, 743. 

Province of Madras v. B. Paidanna & Sons, 742. 

Province of Orissa v. Dibya Singh Nand, 316. 

Provincial Government, C. P. and Borar v. Bhin- 
ram, 420, 434. 

Provincial Government, 0. P. & Berar v. Mak- 
hoo Hirde, 155. 

Provincial Government, C. P. & Berar v. Murli- 
dhar, 847. 

Provincial Government, C. P. & Berar v. Kaghu- 
ram, 426. 

Provincial Government, C. P. & Berar v. Wilayat 
Hussain, 1150. 

Public Benefit Ph’ovident Insurance Society, Ltd., 
In the matter of, 347, 613. 

Public Prosecutor v. Bhaeker Hamath, 753. 

Public Prosecutor v. Chinnalatchumana Naidu, 
735. 

Public Prosecutor v. Coimbatore National Bank, 
Ltd., 342. 

Public Prosecutor v. Devamma, 407. 

Public Prosecutor v. Gopala Krishnam Pillai, 737. 

Public Prosecutor v. Jevan, 789. 

Public Prosecutor v. i^Ikura, 852. 

Public Prosecutor v. Eanhaiya Lai Sbukla, 37, 
822. 

Public Prosecutor v. Karuppa Hone, 435. 

Public Prosecutor v. Kola Sahib, 869. 

Public Prosecutor v. Krishnaawami, 786. 

Public Pfosecotor v. Lury Co., 341. 

Public Prosecutor v. Madathi, 456. 

Public Prosecutor v. Mnnisami Naidu, 406. 

Public Prosecutor v. Murthujakhan Saliih, 754. 

Public Prosecutor v. Pappanna, 518. 

Public Prosecutor v. Poongavana Goundan, 759. 

Public Prosecutor v. Bajamammal; 725. 

Pujan Eoeri v. Musan, 110.4. 

Pundalik y. Sbcoram, 813. 

Punjab National Bank, Ltd. v. Bank of Baroda, 
Ltd., 36, 814. 

Punjab National Bank, Ltd. v. Seth Adamji Ma- 
moonji, 936. 

Punjab National Bank v. Vi^wanath Khanna, 
1039. 

Punjab Province v. Daulat Singh, 932. 

Punna Bam v. Mazullab Ehan, 935. 

Punya Raulo v. Khetra Gauda, 241, 744. 

Puran Cliand v. Emperor, 970, 971, 973. 

Puran Chandra Biswas v. Kshiroda Sun-lari 
Dutt, 56, 60, 66. 

Purna Chandra Chakrabarty v. Kalipada Boy, 
293, 568, 972, 1010. 

Puma Chandra Pal v. Bai Mohan Pal. See Lalit 
Mohan Pal. 

Puraendu Narain Singh v. Nareudra Nath Chak- 
lavarty, 633. 

Puttamadappa v. Nagamma, 784. 

Puttoo Lai V. Hira Lai, 18. 

Pyare Lai v. Chhotey Laf, 334. « 

Pyare Lai Shukla v. Commissioner of Income* 

. tax, 0. & U. P., 608. 

Q 

Qjimar Jahan Begam v. Bausi Dbir, 364, '318, 

096. ‘ 

Qamrul Hasan v. Emperor, 401, 463, 847. 

Qazi Isliaqiie Mahomed, In re, 159. 

Qasi Mahomed Ibne v. Eabia Begunj, 1030. 

R 

Radhabai v. Lalsa, 380. 

Radhabai v. Pandharinath Bapu, 556. 

Radha Charan Saha v. Iswar Joykah. 570. 


^dha Govinda Kar v. Nalini Mohan Kar, 1147. 
Radhakishin Nathuram v. Harbhagwan & Co., 
254.287. 

Radhakissen Mull v. Maganlal Bros., 358. 
Radhakissen Mull v. Sohanlal Mohanlal, 357, 
3581 

Radhakrishna V. Dinkar, 91. 

Radhakrishna Das.v. Hari Naik, 836. 
Radhakrishnan Chettiar v. Official Liquidator, 
Madras People, Bank, Ltd., 343. 
Radhamoharaog v. Emperor, 789. 

Radhamoni Devi v. Gobind Chandra Das, 204, 
884. 

Radharani Dassi v. Binodamoyee Dassi, 181, 183, 
192.211,291. 

Radhesliam Beopar Co. v. Karam Chand, 219. 
Radhey Lai v. Mahomed Mohiuddin Khan, 1036, 
1042. 

Radhey Lai v. Roop Ram, 1091. 

Radhey Lai Balmakund v. Commissioner of 
Income*tax, C. & U.P., 594. 

Radhey Shyam v. Ram Dhan Lai, 28. 

Radhica Lai Gossain v. Jitendra Nath, 58. 
Radhikalal Goswami v. Gopeswar Basu, 69. 
Radhika Mohan Ray Wards' Estate, In the 
nialler of, 580, 

Radhika Prasad v. Munni Lai, 552. 

Radhika Prasad v. Nand Kumar, 3, 162, 279. 
Radhomal Alumal v. Allah Baksh, 956. 

J. H. Rae v. L.C. Rae, 488. 

Rafiunnissa Begam v. Collector of Muttra, 874. 
Raghava Doss jee v. Sarju Ba 3 ’amma, 564. 
Raghava Reddiar v. Devarajulu Reddiar, 707. 
Raghbir Singh v. Indian Mutual Provident Fund 
Insurance Co., Ltd., 648. 

RaghuKar v. Sukhnandan, 1098. 

Raghubar Prasad v. Bulloo, 6. 

Raghubir v. Emperor, 858. 

Raghubir v. Lakhi, 14, 501. 

Raghubir v. Raghubir Saran, 12. 

Raghubir Saran Das v. Kunj Behari Lai, 926. 
Raghubir Singh v. Mazhariil Haque, 210. 
Raghunandan Sahai v. Jaigobind Sahay, 214, 918. 
Baghunandan Singh v. Nathn, 17. 

Raghtmath Ambaidas v. Dw-arkabai Jagannath, 
563. 

Raghunath Bhujram v. Seth Pahladdas, 177. 
Raghunath Prasad Singh v. Mahomed Nooh, 
873. 1116, 1119. 

Raghunath Rai v. Mahadeo Prosad, 1113, 1131. 
Raghunath Sahai v. Rashid Ahmad, 11. 
Raghunath Singh v. Ram Adhar, 1101. 
Raghuvendra Bahadur Singh v. Mahomed 
Habib Ullah, 1081. 

Rahim Ali Khan v. Mutsaddi Lai, 1051. 

Rahomal KannOmal v. Commissioner of In¬ 
come-tax, U.P., 607. 

Rai Chandi Charan Chattcrjee v. Taranath 
Dutt, 783. 

Rai Radha Krishna v. Ram Charitar Singh. 127.- 
Rai Shyam Bahodiir v. Rameshwar Prasad, 102, 
780. 

Rajabapayj’a v. Basavayya, 195, 197, 656, 
Rajagopala Iyer v, Ramachandra Iyer, 367, 998. 
Rajagopala Iyer v. Souffi Indian Rubber Works, 
Ltd., Coimbatore, 358. 

Rajai Singh v. Suraj Bali, 964. 

Rajakumari v. Motion Picture Producers, 347. 
Rajamamckam Chetty v. Abdul Halim' Sahib, 
990. 

Rajani Kanta Sen v. Sita Kumari, 993. 








TABLE OF CASES DIGESTED. 


XXXI 


Raja Paadc v. Sheopujan P^dc, 649, Wk 911, 
914* 

Raja'Prasad Singh v. Pano Kumari. 125. 
Rajarani v. Babulal, 160. 

Raja Ram v. Lehna, 327, 937, 944. 

Raja Ram v. Mahomed Taqi Khan, 251. 
Rajaram v. Manager. Reserve Bank of India, 
284. 

Raja Ram v. Mushtaq Husain, 1017. 

Rajaram Das Bavaji v. Ramanna, 398, 

Rajaram Singh v. Keshari Rai, 394, 39a. 

Rajah of Kalahasti v. Parthasarathy Raj-anim- 
gar. 1006,1007, 1008. 

Eajah of Tarla v. Rama Ba® Pantulu, 6M,*660. 
Raja of Vizianagaram v. Narayana Raju, 740. 
Raj Bahadur Lai v. Bajrang Bahadur, 281. 

Raj Bahadur Singh v. Jagdish Pratap Sahi, 281. 
Raj Bahadur Singh v. Pirthvipal Singh, 325. 
Raj Bahadur Singh v. Pirthyipal Singh, 829. 

Raj Bali Singh v. Rajpat Singh, 1116. 

Rajdeo Tewari v. Swami Charan, 1135. 

Raj Devi v. Lakshmi Narain, 1051, 1066. 
Rajendra "Bahadur Singh v. Dalip Singh, 1045, 
1047. 

Rajendra Narayan Bhanjdeo v. Bichitranand 
Sahu, 781. 

Rajendra Prasad v. Ganesh Prasad, 128. 
Rajeshwar Vishwanath v. Madhao Moreshwar, 
168. 

Rajeswara Rao v. Venkata Rayanim Garu, 695. 
Rajeshwar Prasad V. Emperor, 1071. 

Rajeshwar Prasad Sjnha v. C^unni Lai, 928. 
Raje Vinayakrao v. Raje Shrinivasrao, 88. 

Raj Govind Rai v. Ambila RaC 1113. 

Ra|i Bai Ammal v. Nathar Sahib, 510. 

Rajjab Ali Khan v. Bhupatish Chandra Roy, 81. 
Rajjo Lai v. Sanwalia, 1075. 

.Raj Karan Singh v. Jehanabad Central Co¬ 
operative Banking Association, 97. 

Raj Kishore Prasad Narain Singh v. Bishuia 
Sahai Singh, 118. 

Rajkishore Prasad Narain Singh v. Mojibul 
Rahman, 116. 

Rajkishore Prasad Narayan Singh v. Mojibul 
Rahman, 275. 

Raj Kishore Rai v. Lachhmi Rai, 1107. 

Raj Kishore Singh v. Jagdanahd Rai, 1040. 

Raj Kumar Chaudhry v. Dulhin Bacho Kuer, 
127. 

Raj Kumari Baishnabi v. Mirja Samsuddin, 73, 

1010. 

Raj Kumari Profullanalini Dast v. Mohini 
Mohan Dutt, 887. ' * 

Raj Kumari Prafulla Nalini Dassi v. Nrishingha 
Kumari Dasi, 693. 

Raj Mohan Saha v. Jogcndra Nath, 77. 

Rajnath Lai v. Jadunandan, 258. 

Raj Raj Bahadur Singh v. Shatranjai. Sec 
. Bachan Singh. 

®ahadur Singh v. Shatranjai Singh. 
Tursi, 1133, 1134. 

Rajshahi Banfang Trading Corporation v. 

Surendra Nath, 408. 

Raju V. Abdul Rahiman Sahib, 399. 

Raju V. Mahalakshinamma, ^9. 

Raju V. Mangla, 934. 

^ju Chciliar v. Ramakical, 278. 

v. Madhava Rao,709. 

Komabhadran v. Manickam, 3^. 

an^^handrn Ayyar v. Ranganayaki .-XMimal, 


Ramacliandra Iyer, In re, 333. 

Ramachandran V. Emperor, 757. 

Ramachandra Rao v. Chinnayya Gouudan, 410. 
Ramachandva Rao v. Ramaswami, 704. 

Rama Goundan, In re, 855. 

Ramaiii Rai v. Emperor, 387. 

Rarna Kali v. Faqira, 1116. 

Rama Kalinga Mahar v. Halapa Kalinga Mahar, 
137. 

Ramakrishna Iyer v. Official Liquidator, South 
Indian General Assurance Co., 340, 

Rama Kurup v.' Kunhipathumma, 272. - 
Ramalinga Iyer v„ Jayalakshmi, 193. 

Ramalinga Iyer v. Swaminatha Ayyar, 192. 
Ramalingam Chettiar v. Debt Concilatioti Board, 
Dharmapuri, 731. 

Ramalingayya, In re, 466, 483. 

Rama Maruti y. Mallappa Krishna, 183, 184, 207, 
Ramamma v. Venkatalakslimamma, 5^5. 
Ramamurthi v. Narasamma, 492, 793. 
Ramamurthi v. Nukayya, 814. 

Ramamurthy v. Venkatanarayana, 751. 

Rama Naidu v. Emperor, 848. 

Rama Naidu v. G^gi Reddi^ 656, 925. 
Kamanand Lai v. Damodar Das, 547. 

Ramanathan Chettiar, In re, 384. 

Ramanathan Chettiar v. Muthuraman Naidu, 
552. 

Ramanathan Chettiar v. Soniasundaram Chet¬ 
tiar, 312. 

Ramanathan Chettiar v. Subramaniam Chettiar, 
733. 

Ramanathan Chettiar v. Unnamalai Achi, 994. 
Ramanatha Sastrigal v. Krishna Menon, 334. 
Raman Chettiar v. Muthupalaniappa Chettiar, 
928. * 

Ramani Mohan v. Surjya Kumar, 816. 
Ramanna v. Jagannadha Rao, 561. 

Raman Nayar v. Kesavan Embrandiri, 750. 
Kamanujachariar v. Vatapathra Sayee Tatha- 
chanar, 28, 338. 

Ranbijaya Prasad Singh, 

126,127. 

Rama Prasad Singh v. Sajan Mahto, 104. 

Rama Rao v. Emperor, 503, 868. 

Ramarao v. National Assurance Co., Ltd 
Vizianagaram, 351. 

Rama Sankayya v. Mahadeva Anant 139 
Ramasastrulu v. Balakrishna Rao 917 
Rama Shardcer Ojha v. Ram Ran'Vijai Prasad 
bmgh, 1142. 

‘Ram Ashray Singh v. Khab Snra\ Kuer. 112. 
Ram Asrey v. Baijnath, 828. 

Asrey v. Eudra Pratap Narain Singh, 1107 
Ramasubba Iyer v. Ayyalu Naidu, 376. 
Ramasubbayya v. Thimmiah. 692. 

Ramaswamiah v. Adirajiah, 794 807 

Ramaswamiah v..Jain Brahmin Boarding Home 
Mysore, 797. e . 

Ramaswami Aiyar v. Ramayya Sasfrigal. 704. 

Ajyangar v. Anmachalam Chettiar, 

Rann^wami Iyengar v. Duraisami Vandaxar, 

Ramaswami Gietty, In the waiter of 611 
Ramaswami Cliettiar v. Kesavan Chettiar; 663. 
Rama^vamy Goundar v. Ramaswami Goundar. 

Ramaswami Konar. /» re. 758. 

Ramaswami Mudaliar v. K. L. Dargan, 751. 
Ramaswami Nsucker v. Sokkay>-a Natcker. 695. 





I * 


x;;xu 


THE YEARLY DIGEST, 1942. 


Ramaswarai Reddiar r. Official Receiver, South 
Arcot, 911. 

Raniaswami Udayar v. Ramanatlian Cliettiar, 
233. 

Ram Audh Kurmi v. Angad Singh, 1129. 

Ram Autar Misir v. Mahabir Shukul, 1017. 
Ramautar Sao v. Ram Gobind Sao, 239, 376. 
Ram Avadh Pandey v. Ghisa Pandey, 512, 824. 
Ram Awtar Lai v. Mangal Prasad Sab, 125. 
Ramayya V. Aiijayya, 659. 

Ramayya v. Kotayya, 722. 

Ramayya v. Lakshraayya, 553, 649. 

Ramayya v. Liquidator of Bollanka Co-opera¬ 
tive Credit Society, 729. 

Ramayya v. Namayya, 215. • 

Ram Badh Tewari v. Ram Prasad Singh, 330, 
1123. 


Ram Bahai Singh v. Sakaldip Siugh, 1111. 
Ram Bali v. Sheonandan Lai, 1106. 

Ram Baran Dube v. Bahadur Khan, 1085. 

Ram Bharose Singh v. Vijaikumar Singh, 565. 
Rambhan v. Emperor, 849. 

Rambilas v. J^isan, 247. 

Ram Brichh v. Ram Janam, 1084. 

Ram Bux Singh v. Thakur, 1024. 

Ram Chand v. Hanuman Das, 278, 1050. 

Ram Chand v. Hira Lai, 370. 

Ram Chand v. Parbhu Dayal, 999, 1003. 

Ram Chander Dass v. Jhandu Mai, 1083. 

Ram Chandra v. Asa Ram,' 1102. 

Ramchandrav. Baidyanath, 677. 

Ramchandra v. Baluram, 769. 

Ramchandra v. Birendra Bikram Singh, 243. 
l^mchandrav. Kamli, 1061. 

Ramchandrav. Pandurang, 167. 

Ramchandra Dev v. Commissioner of Income- 
tax, B. &0. 585. 

Ramchandra Rai v. Chandi Prasad Dubey, 1034. 
Ramcharan v. Bansidhar, 300, 371, 674. 

Ram Charan v. Ram Ratan, 83/. 

Ram Charan v. Sheo Baran Singh, 1138. 

Ram Charan Koeri v. Sajeewan Prasad Singh, 

122 . 


Ram Charitar Sah v. Doma Mian, 118. 

Ram Charit Bhakat v. Tetari Kumari Kuer, 68, 

Ramchetsidg Arjunsing v. Deoji Kalyanji, 450. 
Ramdahin Lohar v. Ramdhani Mahto, 33j. 897. 
Ram Das v. Ata Husain, 11. 

Ramdas v. Rupan Prasad, 1023. 

Ramdas Dwarkadas y. Orient Pictures, 29. 
Ramdas Sahu v. Kapil Sahu, 174. 

Ram Dayal v. Raj Bansi Kunwar, 1100. 

Ram Dayal v. Sadhoo Ram, 1058. 

Ram Dayal v. Shrimati Devi, 327. 

Ram Dayal Agaryyala, Inr^ 606. 

Ramdayal Mangilal v. The Kmg, 402. 

Ram Dayal Misra y. Jagdamba Devi, 3W. 
Ramdeo Singh v. Emperor, 424, ^S, 426, 461. 
Ram Deyal Kahar v. Emperor, 512. 

Ramdhani Singh v. Lochan Smgh, 125. 

Ram Din Singh v. Ramparichhan Singh, 5o3, 

568, 659. 

Ram Dulari v. Alian Bibi, 239, 246, 315, 650. 

Ram Dulareyv. Badri Bisal, 968. 

Ramendra Narayan Ray y. Bibha Bati Dem. 

Ram^emira Nath Datta v. Manick tzl Mitra, 149. 
Rainesh Chandra Sarkar v. Ananda Bala Devi, 

Rame*?hwar v. Ajudhiya Prasad. 327. 1062. 


Rameshwari Pasi v. Emperor, 511. 

Rameshwari Prasad v. Madho Lai, 971. 
Rameshwar Pra.sad v. Bam Asray, 226. 
Rameshwar Rai v. Harakh Lai Sahu, 190. 
Rameswara Sarma, In re, 742. 

Ram Ghulam v. Banwari Lai, 655. 

Ram Ghulam v. Radha Krishunji, 1081, 1097. 
Ram Gopal v. Bansidhar, 180. 

Ram Gopal v. Ram Shankar, 231. 

Ram Gopal V. Shanti Lai, 251,311. 

Ram Gopal Parsram v. Uggersain Purslnitam- 
das. 911. 

Ramgularilal v. Bhanuprasad, 229, 925. 

Rami v. Gian Singh, 472, 476. 

Ramier V. Ramaswami Pandia Thalavanar, 749. 
Raminaidu v. Secretary of State, 620, 744. 

V. Ramireddy, In re, 742. 

Ramjatan Ram v. Bhagwan Prasad, 628, 1058. 
Ramjawai v. Rami Ditta Mai, 925, 9i27. 

Ramj'i Lai y. Emperor, 816. . 

Ramjit Ahir v. Rampalat Tewari, 1074, 4084. 
Ram Kali v. Bhagwan Sahai, 1002. 

Ram Kirpal v. Lai Man, 1076. 

Ram Kisnen v. Abdul Samad, 1036. 

Ram Kishan v. Om Prakash, 2, 193, 870, 871. 
Ram Kishan v. Shankar Lai, 25, 6^. 

Ram Kishen Mohan Lai v. Gurdial Mai Sagar 
Mai, 262,988, 1010. 

Ram Kishore v. Sakhawat Abid, 1037. 

Ram Kishore Rai v. Kapil Deo Narain Singh, 
1077. 

Ram Kishore Singh v. Mewa Lai, 21. 
Ramkishun Lai v. Jugalkishore Lai, 118. 
Ramkishun Pathak v. Prag Singh, 1019. 

Ram Krishna v. Sartaj Kuar, 1040. 

Ram Krishna Das v. Mutsaddi Lai, 362. 

Bam Kumar De v. Abboya Pada Bbattacharjee, 

. 55. 

Ram Kumar Missir v. Ram Nath Missir, 954. 
Ram Kumar Ramdhan v. Sumanta Kumar, 41. 
Ram Kunwar v. Nasib Khan, 1134. 

Ram Lachchan Lai v. Ganpat Rat, 498. 

Ram Lagan Singh v. Lachmi Narayan Singh, 
1075, 1076. 

Ramlagan Singh v. Ram Bilochan Singh, 660, 
661. 

Ram Lakhan Pandey v. Jagdeo Ahir, 26, 639. 
Ramlakhan Pandey v. Tribeni Das, 252, 877. 
Ram Lai v. Emperor, 390. 

Ram Lai v. Genda, 1000. 

Ram Lai v. Official Liquidator, Benares Bank, 
Ltd.. 348. * 

Ram Lai v. Paras Ram, 1035, 1133. 

Ram Lai v. Shaitan Singh, 1052. 

Ram Lail v. Sughar Singh, 1026. 

Ramlal Hariram v. Rataulal Balchand,'691. 
Ram L^ Pandey v. Jagdambika Pratap Narain 
Singh, 1078. 

Ram Lai Sahu v. Dina Nath, 645. 

Ram Lai Sahu v. Dina Nath, 257. 

Ram Lai Singh v. Moazzam All, 16, 887. 

Ram Manohar v. Baij Nath, 1140. 

Ram Manohar Dass v. Mahomed Kishad Shahid, 
1073. 

liam Narain v. Mst. Phula, 301. 

Ram Narain Sail v. Parmeshwar Prasad Sah, 
395,396, 397. 

Ram Narain Singh v. Sher Bahadur Singh, 
1035, 1067. 

Ram Narayan Sliarma v. Sita Ram Paihak, 241. 
Ram Naresh v. Shyama Bibi, 1138. 

Ram Naresh Singh v. Sampatkurmi, 1057. 





TABlJi OF ASKS DIGESTLD. 


xxxtu 


iUr-. N'i'.b I’lW .. 5.’ ■' 

film Nith V. !**• 

Kim N-itl. S;^h .. PJ- .Ku^='- .,3 

Bub t. Bud Oantw ^ 0 . *‘.3. 

Raxni Mohan R -. Deb Priianna Mukhrajw. 

lUm^Pili^ith V. Ninar Singh. *)%. 

Ramralv. ChagwanDE* 378. 

Siagb V. JotUh ChaBoer, 191 • 

Bau Pargaah Siagh r. Sarju Singh, S2S. 

Rar" Parkash Chaia v. Jodh Singh. 653. 

Rarn Pambv. Dhuli Ul 
Ram Peari r. Parai Naihji. WXW. 

Ram Pher Dnbe v. Ram Kaih Singh. 1050. 

Ram Piari v. Om Prakaah, 1073. 

Ram Piari v. Sbeo Shankar. 1114. 

Ram Prasad v. Dalcl Singh. 1(^. 

Ram Prasad V. Kali Prasad, 23. 

Ram Prasad v. Ulit Kishore, 49(^. f U 
Ramprosad Lohia v. M. .iR 

Ram Prasad Singh v. Sala Ah Sh^ 3^- 
Ram Rakha Mai v. Dma Nath. ^7. "»• 

Ram Rakhi v. Peoples Bank of Northern India. 

Ltd., 230, M5. 892.1148. 

Bam Ban Bija;^ Prasad Bingh v. AchaiTa Ku¬ 
mar Teirari, 274. 

R«m Banbijajra Prasad Singh t. Ami Tcwary, 114. 

Ram Ran Bija>*a Prasad Singh v. Apnip 

Tewari. SW, 637. ., 

Ram Ran Bijay Prasad Smgh v. Baleswar Ojha, 

120 

Ram ^ Bijay Prasad Singh v. Indardeo 

Bahai, 111, 114. . . • c 1 , 

Ram Ran Bija>-a Prasad Singh v. Lachmi Smgh. 

Ram^bijaya Prasad Singh v. Naubat Rai, 120, 
504* 

Ram Ran Bijaya Prasad Singh v. Ramjivan 
Ram, 115, 119.371,636.1009. , 

Bam Banbijaya Prasad Singh v. Sakalpat 

Tfcwsry 274, 

Bam Banbijoy Promd Singh v. Savitri Deri, 980. 
Ram Ran Bijoy Prasad Singh v. Sheopujan Rat. 
122 . . ^ 

Ram Rani V. Indrani, 978. . t 5 • r 

Ram Ran Vijay Prasad Smgh v. Province of 

Bihar, 95, <' 

RamRatanv. Lachhm^ urn. 

Ram Rijhan Sahi v. Mt.' Razia Begam, 47, 48. 
40 51* 

Ram Sakai Singh v. Emperor, 154, 417. 
Ramsankar Bandopadaya v. Khudi Ram Dutt, 
253, 258. 

Ram Saran Dass v. Lutf AH Khan, 1031, 1032. 
Ram Saroop v. MShendra Singh, 629, 110?. 
Ram Saroop v. Tursi Ram, 1057. 

Ram Sarup Singh v. Mahabir Smgh, 274. 

Ram Sewak v. Brij Rani, 1112. 

Ram Sewak v. Ram S^ai, 309, 373, 681, 78to. 
Ram Sewak Kurmi v. Thakurji Maharaj, 118, 637. 
Ram Sharicar v. Jit Bahadur Singh, 1032. 

F^m Shanker Chaubey v. Ram Bahore Ahir, 
1119. 

Ram Singh v. Shiam Nath, 1137. 
liam Sumiran Pande v. Emperor, 497. 

Bam Sumiran Tewari v. Hira Tewari, 1067, 1062. 
Ram Sunder, Misir v. Palki, 1132. 

Ram Sundar Raut v. Bhagwan Singh, 120, 121. 
Ram Swaroop v. Emperor, 972. ' 

Ram Swarup Prasad Singh v. Harihar Prasad 
Sin^ otI. _ 

Y. D. 1942—E 


Ham' r. Uurli Da», 394. 

Ramu Bala v. Jana Dala, M2. 

Ram Udit v. Jagaiuiath. 427. 

Bamadu, /a re, 466. 

Ram Wati v. Ram Sundar Kanona, 1130. 

Ranga Ai)‘ar v. Subha)"^ Goundar. 713, 7ao. 
Rangai Goundan,/» rr. 350, 351. 

Ranganadh^ v. Ponna Ctiaramma, 179, 198, 2u7, 

5oi. 

Rarganatham Chelliar v. Mariappa Mudali, 729. 
Rangana^akulu v. Gopa)amma, W, 723. 

Ranga Kao v. Collector of Tnchmopo y, 759. 
Ran|^Rao Naidu v. Balak Sonlal Janakiprasad., 

Kangarcddi v. VenkaUrcddi. 695, . 

Bangaawami Ayyangar v. Sivaprakasam Pumi, 

662. . . An 

RangoBwamy Ayyar v, Jaiaabu Bibi Aimnal, 709* 
Rangaswami Goundan v. Kandaswami Goundan, 
549. 

Rangaswami Goundar v. Official Receiver, 
Coimbatore, 232. 

Rangaswami Nadar v. Pitchaimani Nadar, 326. 
Rangaswami Naicker v. Raju Naicker, 602. 
Rangaswami Pillai v. Vasu Ammal, 700. 
Rangayya v. Rama>'ya, 872 
Rangiah Chettiar v, Karim Sahib, 709. 

Rani Bhuncshwari v. Mathura Prasad, 1124. 
Ranjit Singh v. Jhameli Singh, 46. 

Bamom v. Trilok Nath, 440, 860. 

Rao Rani V. Gulab Rani, 25,361. 

Rashid Altidina v. Jiwandas Khcmji, 396, 441, 
490, 624. 

Rasool Ahmad v. Bhagwan Din, 1143. 

Ratanji Ramaji, In re, 645. 

Ratanji Virpal & Co, v. Dhirajlal Manilal, 3b. 
Ratan Lai v. Jagram Singh, 1130. 

Batanlal v. Foonamdiand, 921. 

Baton Lai v. Zahoorul Hasan, 274, 326. 
Ratanshaw Nusserwanji v. G. W. McElhinny, 
131, 132. 

Bathnaewamy Pillai v. Bajaratnam Filial, 445, 446. 
Ratilal Manilal v. Sakarchand Shah & Co., 288, 
901. 

Ratnavelu Pillai v. Varadarya Pillai, 239. 
Rattbyya- v. Modumnddi Cto-ope(rativo Credit 
Society, 730. 

Rayalamma v. Butchiramayya, 614. 

S, Rayanji v. Janakiramayya, 217, 292. 

Razia Bano v. Babar AH, 1050. 

Reazaddi Bepari v. Yalcub Bepari, 76, 993. 

D. K. Reddy, In re, 434. 

V. V. Reddy v. K. C. V. Reddy, 863, 

Rego V. Ananthamathi, 251. 

Beliance Jnte Mills Co., Ltd. v. Dukhi Shah, 69, 70. 
Reoti Prasad v. Mohan, 1096. 

Rewa Ram v. Tata Ram, 22. 

Rex V. Taggopal Prasad, 728. 

Riaz Uddin v. Nawab Hasan, 1095. 

Rijhumal Lilarara v. Tejumal, 981. 

Rirku V, Parmatma Saran, 12. 

Rishi Haidar v. Monoranjan Pramanik, 861. 
Rishi Muni Devi v. Official Receiver, ^6, 928. 
Riyasat v. Kullakar, 1096,1128. 

F. B. Robinson v. Parmeshwar Jha, 125. 
Roghoji Ganpat v. Dewaji Sarabhaji, W. 
Romesh Chandra v. Jnanada Prosanna, 56. , 

Romesh Chandra Bhaduri v. Jnanada Prosanna 
Bhaduri, 56. 

Roshan Lall v. Arjan Dev, 474,992. 


/ 



XXXIV 


THE YEARLY DIGEST, 1942. 


'^°"a,a?d''£ch™a ''' '•' ““ ^^l.. 

Royal Insurance Co„ Ltd.;/«- 602. ‘ Offl^al Eceeiver, Wes 


Royal Insur^ce Co., Ltd.:/u^, 602. ‘ Taniore ^est 

Rozanov. Rozario S79 c • 

Rudray 3 a v. Subbarayappa. 670. ' Maltey v. Naba Kumar Saha, 56, 62, 

Rudriahv, Veerarama 797 I ^ , ,,, 

Rubini Kumar BhattacharWa v Emneror SOI ! ?^han v. Kedarnath, 170. 

Rukkpy. Kesari, 1094. i^mperor, 501. Samm^^Singh v. Emperor, 840, 854.- 

.Bukmmi Kishore De Jaiehandra Datta Rav 48 
Kupchand v. Pannalal, 30, 31. 


Rupchand Issardas v. Emperor, -148. 

pin? S*??" y- Secretary of State, 520. 

Ru8i DaUi V. Krushna Ballav Ghosh, 820. 

Kustamji and Ginwala. In re, 898. 

S 

S, a Pleader, Vellore, /n re, 644 
Saadat Husain v. Mojiz Husain, 225 

Liquidators, 339. 

^ ^^ 70^8 ^^^ Kajaratlma Mudaliar, 

Sachindra Hath Chatterjee v. Bengal Nagpur 
Ry. Co., Ltd., 669. 

Sachirani Biswas v. Nagendra Nath, 42. 

Sajiina Prasad v. Mahomed Abdul Alam, 236. 

Sada Hand v. Balbhadra, 1134. 

Sadasheo v. Gujabai, 975. 

T. .. __ _ eetor, Nagpur, 624, 027. 

bada&liiv V. P. P, i>eo, 161. 

Sadashiv Ramchandra v. Amritarao Goviud, 141 
Sadaaiva Goundar, In re, 452. 

Saden v. Dilip Kumar Roy, 80. 

Sadeppa, Gireppa v. Emperor, 463, 516. 

Sadbant V. Barkhande Mahesh Pratap Narain 
Smgb, 471. 

Sadho Kuar v. Uma Cbavan, 1132, 1135. 

Sadbu Charan Parija v. Krishnaraaiii Dei, 301, 

671. ’ ’ 

Sadhu Iswar v. Akhoy Kumar Mandal, 125. 

Hadhumal v. Hasaanand, 968. 

Sadhu Singh v. Munshi Ram, 921. 

Sadruddin v. Matadin, 1118. 

Sugar Mai v. Paraotam Dae, 336, 337, 872. 

Sago Rai v. Bamjee Singh, 608. 

Saba Samsuddin Ahmed v. Serajal Xlaq, 79. 

Sahasralingeshwara Devara Bbandaram v. NR' 
gappa, 1013. 

Sahdeo Sahai Siuha v. Nathuni Lai, 51. 

Sahdeo Singh v. Emperor, 391. 

Sahdeo Singh v. Jadn Mester, 116. 

Saliijram Rupchand v. AIu Tundu, 177, 279, 323. 

Sahodra Kuer v. Harihar Singli, 112. 

Sah Radha Krishna v. Bandhu Mahtou, 123. 

Saidan v. Abdul Rahman Khan, 630. 

Sailabala Dassi v. Harish Chandra De, 66. ... ,. i,ai jui 

Sailendra Nath v. Amarendra Nath, 53, 56, 784. Sarfaraz AH v. Emperor, 454 461 
Sailendra Nath v. Madan Mohan Mallick, 86. Sarfraz Khan v. Mahomed Yaknb Klnn 24 ^ oai 

Sajiwan Prasad Singh v. Karamdhari Singh, 128. Sarjoo v. Jagatpal Singh 506 ’ • > • 41, 

Sajjali Begum v. Dwarka Das, 294, 1049, 1055. iSarju Narain v. Deodatt, 1051 

Sajjau Singh v. Emperor, 450. iSarju Prasad v. Emperor, Sls'. 

Sakhawat Ah v. Mahboob Ah, 11, 26, 951. ' Sarkar v. Chatarbhuj 775 

Sakhi Mahomed Hyder t. Tharoomal B. Kir-Sarkar v. Knshalia, 772. 

7^ L. , 'Sarkar V. Likbmi Chand, 775, 776. 

Sakina Ratoon v. Kshirode Chandra Manna,' Sarkar v. Rud Singh, 773. 

O n T Sarkar V. Surajgiri, 772, 775 

Sak^l Swdar v. Issardas Thirani, 73, 201, 526. J. N. Sarnia & SoAs v. Corooratim. of CuU 

Salehon Shah r. Zawar Hussain Shah, 247, 249. ■ 152. corporation of Calcutta, 

Salig Bam v. Deokinaiidan 49fi * \t • 

Salig Ram v. Emperor, 962.^^ ' SaJ3 »’ ^25. 

Sam^ta Radha Praianna Das v. Baiemha ^045 loe" 

KnsLiia Das, 44, 820 o i 

Snshi Bhusan Misra V. Madhu Sndan Mandal, 76. 


Sampat Shukul v. Sulikaran Tewari, 268, 814, 929. 
Sampurau Singh v. Ahmad Din, 478, 785 
Samsunnehar v. Hari Nath, 639. 

Samuel v. Official Liquidator, T. N. & Q. Bank. 

Ltd;, 348. '* > 

Samuel Nadar v: Thangayya Nadar, 673. 

Samujh v. Badri Pandey, 1113. 

^ Samund Singh v. Rakha Ram, 475. 

Samnn Singh v. Faujdar Louia, 16. 

Sanat Kumar Mukherjce v. Debeudra Nath, 79. 
Sana XJUah v. Jai Narain Singh, 365. 

Sangam Lai v. Brahmadin, 830. 

Sangawa Gulappa v* Gulappa Eariyeppn. 448. 
Sankaralingam Pillai v. Veluchami Pillai, 540. 
Sankaralingam Pillai v. Veluchami Pillai, 540. 
Sankara Menon v. Sundara Ayyar, 692. 
Sankarauarayana Iyer v. Paramasivau Pillai, 210. 
Sankaran Nayar v. Govindan Nayar, 713, 714. 
Sankara Rao v. B. Venkatappa, 886. 

Sankari Debi v. Co-operative Urban Bank of Se- 
rajganj, 912. 

Sankar Narain Ghosal v. Amar Nath, 42. 

Sankata Bus Singh v. Mata Badal, 1136. 

Sauo Kashinath v. Pattito Sabuto, 819. 

Sanskrit Patbsala v. Sadalu, 1127 . 

Santhappa v. Eswarappa, 717. 

Santo Devi v. Lalchand, 203. 

Sanwal Das Mebrotra v. Krishna Dutt Dube, 1035. 
1018. ' 

Sanwanlia v. Jadu Nath Singh, 1137, 1138. 
Saradambal v. Subbarama Ayyar, 578. 

Saradambal Ammal v. Kuppusami Sastrigal, 663 . 
Sarada Prosad De v. Bhutnath Mallik, 357. 
Saradindn Mukherjce v. Jaliar Lai Agarwalla, 58 
66, 785, 894, 1000. 

S-iradindu Mukherjce r. Kuiija Kamini Roy. 74 
481. ’ 

Sarala Sundari Debi v. Puma Chandra, 81, 82 
Sarangapani v. Venkata Ratnam, 698, 803 
Saraswati Bai v. Kishin Chand, 998. 

Saraswati Dei v. Kapil Deo Singh, 578, 

Sarat Chandra Narayan v. Pezuram Nath 
Sarda Kunwar v. Gajanand, 179 nsp ’ 

Sardar Hira Singh v. Ganga Bhajan 267 lino 
Sardar Singh v. Champa, 384. ’ ’ 

Sarfaraz Ahmad v. Asghar Ali 302 
Sarfaraz Ahmad v. Mahomed HasnAin, 389 
Sarfraz Abmad v. Manni Lai, 3002. 1063 












TABLE OF CASES DIGESTED. 


Xxxv 


Saslii Kanta Aeharjya v. N&yjan Bewa, 88. 

Sashi Sekbar Basn v. Province of Bougal, 53. 
^tgor Das t. Bombay Life Assurance Co., Ltd., 
355. 

Satbappa Cbetti r. Tbayyanayaki Ammal, S. 
Satisb Chandra r. fiisbuupada Pal, 84. 

Satisb Qtandra v. Sudbir Krisbna Ghosh, 83, 84, 

86 . 


iShaku&tsla Bai v. Court of Wards, 671. 
Sbamangini Boy v. Mahalakshi Bakshlt, 318. 
Shambhiji Datt t. Ishtrar Been, 825. 

Shambhu Narain Bai v. Sheo Pujan Bai, 1053. 
Shambhu Batan v. Badri Narain, 372, 829. 
Shambhu Singh t. Jagdish Bakhah Singh, 479, 998. 
Shtfmdasani v. Central Bank of India, Ltd., 138, 
' 642. 


Satisb Chandra Daa v. Kamala Bala Deri, 200,320. 
Satisb Cbandra Nag v. SUcliar Co-operative Town 
Bank, Ltd., 371, 784. 

Sat Narain v. Emperor, 466, 1027. 

Sattiraju v. Venkataratnam, 698, 742. 

Sattiraju v. Yenkatasatyam, 698. 

Satyabadi Pradhan v. Kanhei .Pradban, 255. 
Satyadeo Chaube v. Keaho Cbaube, 21. 

Satya Narain v. Mahomed Zubair, 1061. 
Satyanarayana v. Anjareddi, 226. 
Satyanaiayana v. Bangayya, 249. 
Satyanarayanamurthi v. Gangisetti, 719. 
Satyanarayanamurthy v. Eanakaraju, 708. 
Satyanarayanamurthi v. Papayya, 918. 
Satyanarayanamurthi v. Sathiraju, 701. 
Satyanarayana Sidhanti v. Berhampore Munici¬ 
pal Council, 8. 

Satya Narayan Baner jee v. Badha Nath Das, 62. 
Saubbagyatvati Devi v. Deputy Commissioner, 
Kberi, 1062. 

Savlaram Sadoba v. Dnyaneshwar Vishnu, 450. ^ 
Baya Bam Das v. Lahore Electric Supply Co., 
Ltd., 489, 665. 

Sayed Abdul Euq v. Usman Khan, 660. 

Sazawar Ehan v. Satyendra Lai, 1008. 

Secretary of State v. Cbimanlal Jamnadas, 139, 
140, 145, 220, 267, 327, 497, 504, 507, 
609, 683, 870. 

Secretary of State v. Jodaraj Dbupajee, 750. 
Secretary of State v. Midnapore Zamindary Co., 
Ltd., 44, 47, 604. 

Secretary of State v. Buatam Khan, 3. 

Secretary of State v. Sagannal Marwari, 221. 
Secretary of State •?. Sri Narain Elianna, 624. 
^cretary of State v. Yarada Tbirta Swamigal, 
641, 749. 

Seetbarama Cbettiar v. Abdul Bahimmi Sahib, 687. 
Sego V. Bhiwaji, 364. 

Sehu Mahomed Maraikayar, In re, 756. 

Sepulchre Brothers v. Kbushal Das Jagjivan Das, 
194. 

Seshadri Ayyangar, fn re, 850. 

Sesbamma, In re, 754. 

Seshamma v. Debt Conciliation Board, Nandval. 
781, 732. 

Seebayya v. Swamireddi, 709. 

Seihayya v. * Venkataramayyn, 723. 

Setan Singh v. Sarkar, 775. 

Seth Ballabhdas v. Qoviudram Trivedi, 642. 

Seth Hemtaj Singh v. Anoop Singh, 261. 

Seth Moolchand Nemlohand v. Thikana Nimhjti 
769, 770. 

Beth Purasram Sewaram v. Punam Chaud 658 
Sevaram Lunidaram Sait v. PuUlab. 81l’ 812 
Sbabblr v. Zabar Uddin, 306. * ' 

Bhahban Mohib v. Hemraj Bagbavji, 200, 206 
767. ’ ’ 

Shah Hamid-ud-diu Ahmad v. 

116, 126. 

Shah Nawai ▼. Gholam Murtata, 090. 

Shah Udey Bam v. Kanchan Singh, 810. 

Shaikh Mahomed Yakub v. Shaikh Abdul Ma- 
&HD, 964, 965. 


Pirangi Singh, 


Sha Moolchand Kesarimull v. Associated Agen¬ 
cies, 959. 

Shamrao v. Krishna Bao, 560. 

Sbamrao v. Sheikh Davroo, 383. 

Shamrao Bhagwantrao Deshmukh, In re, 160. 
Shamshuddin Ahmad v. Faqire, 278, 1106. 
Sbamsfaul-nisa Begum v. Jagarnath Koeri, 1110. 
Sham Singh v. Vir Bhan, 213, 615, 619. 
Shamsuddin Dost Mahomed v. Bhivji Premji, 262. 
Shamsunnessa Khatun v. Bomjan Sheikh, 70. 
Shankar v. Sama, 440. 

Shankar Bala Jagtap v. Gotiram Pandurang, 953. 
Shankar Dass v. Mahbub Jan, 761. 

Shankar Hari v. Damodar Yyankoji, 281. 
Shankar! Singh v. Gobardhan Singh, 498, 1119. 
Shankar Kalwar v. Kalia Ahiran, 1029. 
Shankarlal v. Mahadeo, 688. 

Shankar Bai v. Chandi Misir, 873. 

Sbanker Singh v. Mahendrapal Singh, 1048, 1049. 
Shankri v. Milkha Singh, 897, 955, 996, 998. 
Sbanmuga Eone, In re, 421. 

Shanmugam Chettiar v. Nagasvrami Ayvar. 215. 

550, 872. f • 

Shantaram Shankar v. Chintamanrao Bhalchan- 
dra, 652. 

Shanti Devi v. Khodai Prasad Singh, 300, 871. 
Shauti Lai v. Hira Lai Sheo Narain, 256, 288, 
870, 881. 


Shanti Prasad v. Brij Behari Lai, 1048. 

Sharafat Hussain v. Suraj Deo Bai, 124. 
Shaibati Devi v. Kali Parsad, 263, 637. 

Sharda Prasad Agrawala v. Shim Lai, 1066. 
Sharif a Begam v. Court of Wards of Mahmud 
Zaman, 475, 495, 677, 872. 

V. S. Sbarma v. Dharma Bao, 465. 

Shatrunjaya Singh v. Saxena, 429, 626. 

Shaw Hari Dial v. Sohna Mai Bibi Bam, 193, 
Shaw Hari Dial So Sons v. Sohna Mai Beli Bam. 
647. ’ 

Sheikh Abdul Bahim v. Mahomed Din, 199 
Sheikh Amjad v. Emperor, 852, 853. 

Sheikh Jam Bepari v. A. G. Peters, 984. 

Sheikh Mahomed v. Emperor, 844, 845. 
Shekendarali Meah v. Abdul Gafur, 883. 

Shekh Zafarbbai v. Chhaganlal, 766. 
Shenbegavadivammal v. Mupidathi Ammal, 989 
Sheo Agyan v. Sheo Nandan, 687. 

Sheo Balak Singh v. Acbutanand Singh, 880 
Sheo Baran Singh v, Subedar Bansgopal, 112^ 
Sheocharamlal v. Secretary, M. C. Mandla, 165. 
Sheodat v. Jlungnn, 1059. 

Sheo Dat Tewari v. Bhagwat Das, 824, 899. 

Sheo Dayal Naram v. Mt. Moti Kuer, 103, 294, 
683. ^ 


Sheo Dulari v. •Chandrabhal, 8^3 
Sheo Harakh v. Dwarika Kurmi, ’276. 

Sheolal Paudu v. Yedu, 90. 

^omangal Singh v. Bishunatheshwarji, 1080 
Sbeoid&ngan Singh v. Emperor, 847 
Sheo Nandan Prasad v. Sheo Parsan Pathak 960 
P....d SiBgh Sim Sind™; 

AX 0 * 


Shoo Narain v. Emperor, 409, 448. 










XXXVI 


THE YEARLY DIGEST, 1942. 


/ 


Slico Narain Prasad v. Jawahir Lall, 240, 289. 
Shoonarayan v. Sardar Klian, 338. 

Sheo Nath v. Tirbuni Sliaukar, 1064. 

Sheopal Singh v. Ganga Prasad, 1024. 

Slieo Prasad v. Emperor, 463, 465, 493, 818, 835. 
Sheo Prasad v. Parkash Rani, 259, 316, 317, 637, 
663, 1043. 

Sheo Prasad v. Sunder Singh, 11. 

Sheorajdhari Singh v. Kameslnvar Singh, 110, 
111, 655. 

Slieoraj Singh v. Gajodhar Prasad, 290, 966, 967. 
Sheoraj Singh v. Earn Sarup Singh, 993. 
Sheoram Sitaram v. Atmaram, 299, 378, 834. 
Sheo Saran v. Sukhrani, 930. 

Sheo Shankar Lai v. Bittan Knar, 213. 

Shera v. Emperor, 402, 403, 462, 512. 

Sber AU v. Emperor, 436, 838. 

Siierali Mridha v. Torapali, 263. 

Sher Dad v. Mt. Shah Miran, 818. 

Sher Dilkhan v. Bahadur Ali Khan, 474. 
Shcrkhan v. Sardar Khan, 934, 935. 

Sher Singh v. Emperor, 937. 

Sher Singh v. Gajadliar Singh, 1116. 

Sheshamma Shedthi v. Vasudeva Bliatta, 565. 
Sheshrao v. Narayan, 89. 

Shiam Lai v. Bashir Khan, 1017. 

Shiam Lai v. Narpat Singh, 1106. 

Shiam Mohan Nath v. Amjad AU Khan, 279. 
Shiam Sundar Das v. Parsinni, 929. 

Shiam Sunder v. Venney Prakash, 328. 
Shibanatli Sabu v. Suraj Mohan Tbakur, 115. 
Shib Lai v. Eai Shamsher Jang, 1131, 1136. 
Shibnarayan Das v. Satyadeo Prasad, 397, 398, 399. 
Shib Sahai v. Tika, 275. 

Sbital Prasad v. Asa Ram, 24, 26. 

Shiva Prasad v. BhaUon Singh, 1092. 

Shiva Prasad v. Commiasionors of Darbhangn 
Municipality, 105, 106. 

Shiva Prasad Singh v. Commissioner of Income 
tax, B. & 0., 681. „ I. 

Shiva Prasad Singh v. Tincouri Banerji, 8*5. 
Shivawwa Balappa v. Chenbavappagowda Sau- 
gangomla, 635, 536. ... , 

Shivnarayan Sarap ChaJid v. Bilnsrai Jnharrnal, , 

892, 1012. ^ I 

Shiv Bam Punnun-Ram v. Faiz, 974. 

Shivrao Shesgiri v. Secretary of State for India, 

Shree Nath Lai v. Ram Raj Singh, 1015, 1143. 
Sliri Gopal v. Chunni Lai, 1060. 

Shri Kunwar v. Kanwar Lai, 768. 

Shri Lai v. Harpal Singh, 1055. 

Mahadeoii v. Baldeo Prasad, ^.69, 654, 071. 

Shri Murti Parasnathji v. Gulabchand, 965. 

Shri Nath V. Purau Mai, 615. 1015, 1016, 1018. 
Shri Nath Shah v. Ram Nath Tewari, 1093, 112a 
Shri Eaghunath Swami v. Doma, 89, 682. 

Shri Ramchandraswami v. Thoonabai, 894, 99?. 
Shroff Bodanna v. Emperor, 452. 

Shukantla v. Peoples Bank of Northern India, 
Ltd., 346. 

Hhukul Vidya Shanker v. Lajja Ram. 1111, 1113. 
Shwe Pru v. The King, 401, 402, 461. 

Shyama Kumar Singh v. Ganga Saran, 1021. 
Shyaroa Singh v. Bcdhram Singh, 1077. 

Sbyam BaUav Nandi v. Del Gobind Sahu, 657, 662. 
Shyain Behari Singh v. Raineshw.'ir Prae^id Salni. 

173, 545, 559, 561. 

Shyam Lai v. Muslafa Husain, 1034. 

Shyam Lai Bidliichand, v. Mukund Lai, 973. 


Sbyam Pratap Earn Missir v. Boni Nath Dube* 
175, 505. 

Shyam Singh v. Jbainan Lai, 1048. 

Shyam Sundardas v. Gowri Nath, 1011. 

• Siddappa Chettiar, In re, 731. 

Siddiqa Bigam v. Abdul Jabbar Khan, 38. 
Siddiq Ahmd Khan v. Kandhal Lai, 1058. 
Si^heshwar Prasad Narain Singh v. Commissio¬ 
ner of Income-tax, B. & 0., 582. 
Sidheshwar Prasad Singh v. Sonu Lai, 201,/213. 
Sidheshwar Singh v. Ram Kirpal Singh, 117. 
Sidik Sumar v. Emperor, 496, 864, 855. 

Sidram Pandharinatb v. Mahallya, 926. 
Sikandar Shah v. Chan Bibi, 627, 817. 

Silva V. Shaumugam, 812. 

Singaracharyulu v. Sesha Rao^ 874. 

Singar Singh v. Commissioner of Income tux, 
C. and U. P., 606, 608. 

Sinnaswami Goundan v. Rama Goundun, 1004. 
Sinnasami Pillai v. Commissioner of Income-tax, 
Madras, 593. ' 

Sipattar Singh v. Emperor, 421. 

Sirdar Nihal Singh v. Emperor, 1079. 

Sis Kunwar v. Ram Lul, 1033. 

Sitab Chand v. Examiner of Local Accounts, 100. 
Sitab V. Anant Lai, 238. 

Sital V. Emperor, 861. 

Sital Chandra Dutta v. Emperor, 424. 

Sitaldas Pohumal v. Nihal Chand, 238, 337. 

Sital Prasad v. Surendra Natb, 118. 

Sita Nath Nandi ^ Mangal CJiandra, 60. 

Sita Nath Saha v. Mari Rani Dasya, 832, 834. 
Sitaram v. Bajya, 163, 166, 1144. 

Sita Ram v. Brij Behary, 447. 

Sitaram v. liachman Lai Goswami, 320. 

Sita Ram v. Munna Singh, 1053, 1054. 

Sita Ram v. Munni Bibi, 670. 

Sitarama Murti v. Lakshminarayanamurthi, 717. 
Sitaramayya v. Venkanna, 247. 

Sitaram Bhattacharjeo v. Panchti Muchi, 40, 41. 
Sitaram Singh v. CJiittaraujan, 88. 

Sitaram Singh v. Jagdeo Misir, 899. 

Sitaram Singh v. Tikaram Singli, 824. 

Sitarcy v. Tazimau Begum, 1029. 

Sitla Baklish Singh v. Surendra Bikraui SinL'h 
571, 824. ^ ’ 

Sitla Bux Singh v. Sheo Tahal, 993, 1102. 

Sitla Sahai v. Gouri Nath, 185. 

Sivakalathi Qramany, In re, 388. 

Sivananje Gowda v. Kapaniah, 620, 803. 
Sivaraj.Lal v. Mylapore Hindu Provident Fund 
Ltd., 1001. ’ 

Sivasubramania Thevan v. Kalan Karajau Ko- 
uar, 970. 

R. H. Skinner v. Bank of Upper India, Ltd., 657. 
Soambar Nath v. Bisliambhar Nath, 997, 

Sobhraj Piitamdaa v. Varioinul Hoiaram, 270. 
Sobram Singh v. Naiterpal Singh, 1025, 1028 
Sohanlal v. Kedar Nath, 271. 

Sohan Lai v. Labh Singh, 211. 

Sohanraj v. Gangadas, 778. 

Sohun Singh v. Jagir Singh, 615, 939. 

Somai v. Chandra Bali, 1130. 

Somappa v. Nagi Reddy, 551. 

Somappa^ v. Venkatas\vamy Chetty, 695. 

Somar Singh v. Banke Behari Lai, 119. 

Som Girl v. Ibim Ratan Girl, 569, 1011, U48 
Sonrnj v. Sarkar, 77^. 

Son Singh v. Sarkar, 773. 

Soovva Lai v. Nohat Mai, 970. 

Sorimuthu Pillai, In rff, 865. 


TAP.T-K OF CASTS nTGFSTFD. 




Sooudararaja Ayyangar, In re, 464. 
8ouadamajaIa v. Bhanmugani. 556. 

Bouth Indian Railway Co., T^td. v. Mayilvcla- 
nan, 195. 

Bowdra Bai v. Saraswati Animal, 3G6. 

Special Land Acquisition Officer v. Timed Laloo, 
627., • . 

Special Manager Conrt of 'Wards, Ametlii Estate 
V. Sirtaji, 505, 1133. 

Special Manager, Court of Wards, Shahpur Es¬ 
tates V. Raja Ram, 1066. 

Sreckanta Goundan v. Javani, 177. 
Sreenivasachariar t. Kriabna^a Cbetty, 721. 
Sreeramulu v. Tbandava Krisbnayya, 477, 543. 
Sreetamulu Chetti v. Subbarami ^ddy, 549. 
Sreerangaehar v. G. R. Josyer, 793, 806, 810. 
Sri Bisal v.' Bhura, 1121. 

Sridhar Jin t. Soslii Muklii Dasi, 3, 569, 1149. 
Srijil Nyavatirtba v. Dandyswami Jagannatb 
Ashram, 178, 201, 224, 244, 569. 

Srikanta Mridha v. Prafulla (^ndra Ghose, 78, 
87, 632. 

Srikantaiya v. Vcnkataranga Setty, 809. 

Sri Krishan Datt Dube v. Badri Rai, 1103. 

Sri Krishna Diitta Dube v. Bishun Chandra, 535. 
Sri Mahadeoji v. Baldeo Prasad, 359, 964. 
Srimatijan v. Fulja Khatnn, 75. 

9ri Narain v. Siddique Husain, 1026. 

Sri Narayan Singh v. Posan Singh, 295, .313. 

Sri Nath v. Ram Narain, 478. 

Srinivasa Ayyangar v. Ramaniijachariar, 677. 
Srinivasalu Reddiar, 7n re, 392. 

Srinivato Prabhu v. Ranganatha Pimja, 798, 804, 
896. 

Srinivasa Rajagopala Aiyangar v. Santhnnarnma- 
Bwami Koil, 741, 751. 

Srinivasa Rao v. Papa Rao, 529. 

Srinivasa Rao v. Seahacharlo, 7, 543. 

Srinivasa Thathacharinr v. Slvnsubramania Cliefe- 
tiar, 702. 

Srinivnsayya v. Obula Raju, 698. 

Rripal Shukla v. Shambhu Datt, 1072, 1122, 1130. 
Srlpal Singh v. Maharnj Singh, 196. 

Sri Ram v. Collector of Lahore, 384, 980. 

Sri Rama Raja v. Secretary of State for India 
in Council, 306. 

Sriramareddi v. Srirnnin Reddi, 711. 

SrU Chandra Nandy v. .Toyrani Danga Coal Con- 
oorn. Ltd., 383. 

Srish Chandra Nandi v. ICaln Chnnd Rov, 76. 
188, 496. 

Sri Thnkur.il v. Gaya Kuer, 472, 473, 823. 

Sri Vaithinathaswami Devasthanam, Srivilli- 
puthnr V. Annnthnrama .\iynr. 740. 

Standard Coal Co., Ltd. v. Valarshak Seth 
Apear, 354. 

Standard Type Foundary v. Ycnkatartmniiiah. 655. 
Stnnumurthlayyn v. Ra'inappa, 572. 

State Aided Bank of Travnnrore, t.td. v. Dlirit 
Rom, 35. 

Rnbbnmma v. Venkata Reddy, 929. 

Siihba Naynkkar v. Akknmmal, 894. 
Subharamayya v. Venkatasubhamma, 563. 
Subbarnmiaii, re, 402. 

Subbaramiah v. Ounimma, 700. 

Subba Rao v, Gopinnth Sahu. 837. 

Rubbarow v. Lakshmi Naraslmham, 1145 . 

Subba Rao v. Satyanarnyanamurthi. 73r 
Subha Rao v. Sejdiavva. 724. 

Subba Rao v. Tata 'Reddi. 338. 


Subba Bao v. Venkatnpnrain Panchay.it Board, 694. 
Siibbaraya Chettiar v. Debt Conciliation Board. 

Cuddalore, 730. 

Subbarayadu V. Somayya, 722. 

Snbbarayiidu v. Vcnkatasubbajiima, 213. 
Snbbayya v. Chaudrayya, 269, 573. 

Subbayya v. Machayya, 360. 

Subbayya v. Venkatadri, 337. 

8ubbay^a v. Venkata Hanumantlin Bnshnn.arao, 
245, 318, 334, 521, 718. 

SubbajT^an Chettiar v. PonnuoJiami Cliettlar, 478, 
480, 481. 

Subbiah v. Venkata Subbainma, 419, 868. 
Subbiah Ambalam Servai v. Unnamnlai Achi, 663. 
Subbigh Pillai v. Commissioner of Income-tax, 
Madras, 600. 

Subbiah Thevan, In re, 389. 

Subbier v. Lakshmana Iyer, 342, 457. 
Sub-Collector, Rajahmundry v. Parthasaratbl 
Naidu, 625. 

Subeg Singh v. Emperor, 433, 437. 

Subhkaran Das v. Govind Maheshwar Prasad, 50. 
Subhkaran Singh v. Batblinddar Singh, 1099. 
Subhkaran Piiigh v. Gaddu Singh, 1074. 
Subhkaran Singh v. Kedar Nath Tewari, 516. 
Suhodh Ch. Mitter v. Bhagwan Das Sha, 513. 
Subodh Chandra Nag v. K. L. Bank, Ltd., 333. 
Subramania Iyer v. India Equitable Insurance 
Co., Ltd., 710. 

Subramaniam v. Satyanadham, 212. 

Subramania Ayyar v. Annasu Pillai, 217. 
Subramania Aiyar v. Official Assignee, Madras, 
745. 

Snbramania Aiyar v. Province of Madras, 27, 750. 
Subramania Iyer v. Thandavamurthi Chetty, 323. 
Subramania Ayyar v. TJlagaluinperumal Setlui- 
rayar, 960. 

Subramanian Chettiar v. Cliinnamuthu Rateha 
Rowther, 695. 

Subramanian Cliettiar v. Muthusami Goundan, 689. 

Subramanian Chettiar v. Official Receiver, Wes-t 
Tanjoro, 924. 

Subramania‘Chettiar v. Visalakshi Animal, 782. 
Subramania Pandarasannadbi v. Hindu Religi- 
giops Endowments Board, Madras, 746, 748. 
Subramania Pattar v. Porathana Andi, 816. 
Subramanyam v. District Board, Narasapur, 754. 
Subromanya Sarma, In re, 730. 

Sudalamada Kudumban, In re, 430. 

Sudhindra Chandra Siughn v. .Tadav Marnk, 73, 
637. 

Sudhir Kumar Neogi v. Emperor, 417. 

Siidhiya Nath Bhaduri v. Bihar National Insur- 
ance Co., Ltd., Patna, 345. 

Snganchand & Co. v. Laduram Balkisaiidas, 55.5. 
Suganchand Bhikamchand v. Mangibai Gulab- 
chand, 472, 473, 495, 539, 548. 

Sukar Sao v. Emporor, 400, 842. 

Sukharaniabai v. l»axmikantrao, 785. 

Sukh Dayal v. Pawanjai Kumar, 101. 103 
Sukh Deo v. Gawri Shanker, 226, 231 
Sukhoda Prasad v. Gagnncndra Nath, 635 
Sukhpal Das v. Kedar Nath, 255. 

Sukhraj Rai v. Dip Narain Pandey, 124, 639. 
Sukhraj Rai v. K^al Mohan Thakur 114 
Sukhraj Rai v. R.atinath Panjiara, 102. 

Sukh Ram Chamar v. Kastura Kuar 1075. 
Sukhram Dube v. Ram Suclrit. 637* 11^0* 

Sukh Rani v. Gajraj Singh, 189. 

Sukumar I^h Roy v. Farbati Balt, 980 , 981. 
Sukumari Den v. Rajdharl Pnudey. 68. 69. 



XXXVlll 


THE YEARLY DIGEST, 1942. 


Siikiiraari Gupto t. Dhirendra Nath Rov, 78, 220, 
369,662. 

Sulaiman v. The King, 502, 507, 856. 

Suleman v. Abdul Shakoor, 191, 310, 760, 889, 966. 

Sulleman Haji Ellias v. Emperor, 451. 

Sultan Husain v. Abdul Razaq, 473. 

Sultan Mahomed Khan v. Abdul Karim Khau, 
818. 

Sumat Prasad v. Emperor, 407. 

Sumeri v. Sbib Lai Singh, 1126, 1136, 1140. 

Sumitramma v. Subbadu, 513. 

Summer v. Ram Prasad, 16. 

Sundarabai Balappanaik v. (iurushiddnppa Guru- 
basappa, 283, 951. 

Sundarabala Kadiresa Thevar v. .Vvudai Ammol, 
688 . 

Sundaram v. M. G. Bagla, 335. 

Sundaram v. Subba Rao, 700. 

Sundaramma v. Thimmiah, 812. 

Sundaram Pillai v. Kandaswami Pillai, 191, 192. 

Snndaramurthi Nainar v. Chotti Bibi, 764, 765. 

Sundara Rao Naidu v. Commissioner, Corpora¬ 
tion of Madras, 726. 


SuryanarayanaTfiuvthi v. Chainuan, Municipal 
Council. Cocanada, 616, 734. 

Suryanarayana Raju v. Viawanadhaiaju, 438. 

Susil C. Sen, In rc, 585. 

Swami Gopal Gurha v. Godhan Lai, 1048, 1055, 

Swaminatha Ayyar, In re, 743. 

Swaminatha Pillai v. ‘ Krishna Padayachi, 992. 

Swayainbrabhai Animal v. Muthukrishna Pada¬ 
yachi, 724. 

Syed Abdul Huq Sahib v. Raj Mahomed Kalnli, 
997. 

Syedali v. Emperor, 838. 

Syed Gbouse Sahib v. Mahomed Khan S.'^hib, 74J 

Syed Ghulam Khadir Sahib v. Viswanathayyar, 
689, 690. 

Syed Ismail v. Bangalore City Municipality, 801. 

Syed Ismail Sahib v. Ethikasba Sarguru, 791. 

Syed Mahomed Ghouse Sahib Suthari v. Syed 
Md. Ghouse Sahib, 240. 

Syed Mahomed Isa v. Commissioner of Income- 
tax, C. and T7. P., 580. 

Syed Rafiqul Rahman v. Nawazis Hussain, 129. 


Snndaresam Pillai v. Ramachandra Pillai, 275. 
Sundar Gir Gossain v. Jadunandan Jlia, 1, 398. 
Sunder Lai v. Bhartoo, 1095. 

Sundar Lai v. Nanhu, 658. 

Sunder Lai v. Parashram, 999, 1000. 

Sunder Lai v. Sitaram Santaram, 163, 477. 
Sundar Pandit v._ Mahadeo Prasad, 80. 

Sundar Singh v. Khilanda Ram, 688. 

Sunder Singh Majithia v. Commissioner of In¬ 
come-tax, U & C. Ps., 597, 605. 

Sundra Bai v. Ram Lai, 155, 268, 835. 

Suntappa v. Honnurappa, 793. 

Superintendent and Ramemhrancer of Legal Af¬ 
fairs, Bengal v. H. C. Patel, 960. 
Superintendent of the Ooregum Gold Mining Co. 
of India, Ltd. v. Komarapalayam Ponnan, 
813 

Suraj Baksh Singh v. CLandika Prasad, 1025. 
Suraj Bali 7 . Emperor, 438, 1088. 

Surajbhan t. Jagannath, 14. 

Suraj Bux Siugh v. Gaya Prasad, 324, 1040. 
Suraj Bux Singh v. Sarju Lonia, 1076. 
Surajmal v. Baxiram, 251. 

Suraj Narain v. Lakbmi Chand, 1036. 

Suraj Narain Anand v. North-West Frontier 
Province, 627. 

Suraj Narain Anand v. North-West Frontier 
Province, 524. 

Suraj Narain Sliukla v. Sarjoo Prasad, 1125. 
Suraj Ratan v. Kashishwar Banerjee, 250. 
Suratan Bibi v. Lutu Gopal Bhattacharjee, 79. 
Surayyn v. Balakrislmayya, 673. 

Surendra Bahadur Singh v. Rajendra Bahadur 
Singh, 10. 

Surendra Chandra Roy v. Biraalendu Roy, 74. 
Surendradeo Narain v. Deoki Singh, 111, 113. 
Surendra Kumar Basu v. District Board of 
Nadia, 986, 

Surendra Narayan Banerji v. Howrah Munici¬ 
pality, 152. 

Surendra Nath v. Abdul Jalil, 34, 49. 

Surendra Nath v. Sailendra Nath, 232, 278. 
Surendra Nath Dutt v. Malati Dutt, 488. 
Surendra Nath Roy v. Hrishikeah Saha, 683. 
Surendra Nath Sarkar v. Emperor, 341, 

Suresh Chandra Mukherjee v. Lai Mohon Chat¬ 
ter joe, 56, 63. 

Surncbibala Ray v. Surruj Mia, 966. 


T 

Tahilram Chanwani v. Gvalani Bros,, 287. 
Tajammul Husain v. Cantonment Board, Luck¬ 
now, 360. 

Tajammul Husain v. Hem Chandra, 1056, 1060. 
Tajammul Husain Khan v. Amiruddin, 257, 300. 
1020, 1078. 

Talewar V. Jiwa Ram, 1110. 

Taluga Kaori v. Ram Brichh Misra, 961. 
Taluqdar v. Hashmat, 959. 1105. 

Tamluk Loan Office Co.. Ltd. v. Ganga Narayan 
Kar. 61. 

Tansa Chimansa v. Kedainatli Ramiiath, 160. 
T.apendra Chandor. Goopta v. Jogendra Chunder 
Goopta, 641, 836. 

Taqi Husain v. Ori Lai, 1020, 1021, 1023, 1020. 
Taqi Husain v. Sliyam Behari, 323. 

Tara Chand v. Narain Singh, 20,21. 

Tara Chand v. Shib Prasad. 213, 1051 
Tara Mia v. Emperor, 610. 

Taran Roy Bain v. Shj'am Mondal, 783 885 
Tarapada Baner.jee v. Ajimaddin Mallik, 65. 

P. C. Tarapore v. Emperor, 436. 

Tara Singh v. Suraj Kaur. 475, 476. 

Tant Bhusan Ray r. Sreo Sree Iswar Sridhar 
Salgram Sila Thaknr. 569. 

Tej Krishna Ganjoor v. Oudh Commercial 
_Bank,. Ltd., Fyzabnd, 1020. 

Tcj Singh V. Jagat Singh, 237. 315. 

Tekchand v. Kalavantibai. 447, 448, 

Tekchand Kapurchand v. Birzabai, 181, 187 636 
Tewari Bhagwandin v. Jugal Kishore. 1053. 
Thagia v. Sunder Pandey, 967. 

ffis, rnb9;“‘'‘" 

Thakurhhai Maganlal Desai, In re, 904. 

Thaknr Lai Babaji v. Vesar Singh, 773, *774. 
Thakorlal Vadilal v. Ambalal Bhikhabhai, 467. 
Ihaknr Mandal v. Emperor, 865. 

Thaknr Prasad v. Anrtidh Singh, 1082. 

Thaloo Mahton v. Mathura Prasad, 873. 
Thangathammal v. Veerama Reddiar, 477. 
Thayj’anayaki Ammal v. Sundarappa, 1 ^ 2 . 
Thimmakka, In re, 838, 848. 

Thimmamma v. Thimmamma, 806. 

Thippiah v. Nanjundiah, 808. 

Tbinivengadam Pillai v. Koolai, 759 . 


I 








TABLE OF CASES DIGESTED. 


XXXlX 


Thkuvongadntba Ayyangar v. SnoD&ppau Bftr- 
vai, 70S. 

.Tbuimudeo v. Balduo, uU4. 

Tikait Umed Narain S'ligh v. Ei^uitable Coul 
Co.I Ltd.I So?. 

Tika Bam v. Badan Singh, 535. 

Tilak Chand Koyal, In re, 904. 

/Tirath Baj, In n, 969. 

Tirhhuan KatD v. Beni Lai, 994. 

Tirjugi Prasad Singh v. Preinsukh I)as, 128, 129. 
Tirkha Bam v. Hukam Singh, 1121. 
iTirthapada Dey v. Kahir-ud-din, 60. 
TinignanaTalli .\.mmal v. Venugopala Pillai, 697. 
Tirumalai Tirnpati Devasthanams v. Tirnpathi 
Municipal Council, ?34. 

Titus, In re, 456, 498. 

Tota Bam v. Mahabir Singh, 1058. 

Travancore National Bank Siib.sidiary Co., Ltd. 
V. Venkatarainan, 363. 

Tribeni Prasad v. Tliakur Prasad Singh, 204. 
Tribhawan Butt Bubey v. Kanhaya Bus Lai, 
1123,1131. 

Trikamdas Jethabhnl v. Jirraj Kalianji, 180. 
Trimbak Tesbwant v. Abdulla Abdul Rahiman, 8,76. 
Tropical Insurance Co., Ltd. r. Superintendent 
of Insurance, 613. 

Tularam v. Tejiram, 169. 

Tnlaa Devi v. Snraj Narain, 253, 880. 

Tulshn Bevi v. Shah CbiTonju Lai, 324. 

Tuleidas Amanmal Karani,' In the matter o/,'645. 
Tulsidas Sait v. Sethuramaswnmi Iyer, 306. 
Tnlsioma] Tekchnnd v. Emperor, 143. 

Tulsi Ram v. Ramji Bas. 1073, 1074. 

Tumandar Khan v. Nawab Khan, 1143. 

Tumina Khatun v. Gahurjnn Bibi, 536. 

U 

ITdal Bhnn v. Buknmnin, 25. 

Udaibhan Singh v. PnrnR Pande, 130. 
tJ Bhammatliena v. IT Nyanoketar, 635. 
tTdho Bas v. Khair Mahomed, 291, 

Udit Narain Mahton v. Bibi Rasool Bandi, 46. 
TT IBa Pe v. Ma Ela Khin, 147. 

Ukkali V. Kclu Nnyar, 716. 

TJkkali v. Sivaramakrishna Pattar, 756. 

IT Kyaw Zan v. TT Seiii Win, 223. 

TTmabal Bcahpnnde v. Battatrnya, 170. 

Uma Knntn Bhattaclmrjco v. Bedbati Bebl. 572. 
Umakant Pando v. Kandbaiya Lai, 15, 16. 
Umannth Bus Singh v. .Taskaran Singh. 010. 
Umar Bakhsh v. Emperor, 449. 

Umar Bakhah v. Mul Ra.i, 481. 

TTmar TTnji v. Badridas, 784. 955. 

Tima Shankar Prasad v. Bank of Bihar, Ltd 
669, 672. 

Tima Shankar Singh v. Abdul Karim Khan, 655. 
XTma Simiikar Singh v. Jaddu Singh, 1121. 

T’mrno Jalian Begam v. Ilakim-un-nigsa. 316. 
Tbnrao Mai v. Mukand Kauwnr, 234. 

Umrno Mai Lodha, In re, 977. 079. 

TTmrao Prasad v. Mahomed Bakhsh, 1015. 

TInau Com. Bank, Ltd. v. Gajodhar Singh, 1025. 
linited Motors (Coimbatore). Ltd. v. Palohit 
Municipal Council, 736. 

TTiiited Provinces v. Narain Sarun 1070 
TT Oak V. Ma Khin, 266. 

U. P. Govt. V. Manmohan Bas, 494, 618, 1008. 
TT. P. Government, Nniul Bept. v. Clmu-h Mis* 

, slonary Trust Association, Ltd., 6.51, 
Tpomlra Narayan v. Shib Chandra, 41. 

TTpendra Nath Mallick v, Sashl Shekhar Bose, 53. 


Upper Jumna Valley Electricity Supply C..., 
Ltd. V. Noliiicd Area Mowanu, 1086. 
Usharnni Roy, In the matter of, 587, 588. 
tr SMve Von v. Maung E, 149. 

Uaman v. Budliu, 487, 867. 

TJsman Ali Khan v. Khatonn Banu, 707. 

Usnf Hasan v. Raunaq Ali, 6, 507. 

Uttam Chand v. Perma Nand, 238, 969, 97.1, 972. 
Uttam Singh v. Har Bakhsh Singh, 1046. 

Uttam Singh v. Municipal Committee, Rawal¬ 
pindi, 941. 

Uttam Singh v. Taluqdar Singh, 1093. 

U Tun Yin v. Maung Ba Han, 951. 


Vaidyanatha Ayyar v. Srinivasa Ayyar, 711. 
Vaikunth P. Munim v. PrahJad Shankar K. 
Shukla, 870. 

Valiram Lilaram v. Govindram, 238, 443, 444. 
Valliammal v. Ramaswamy Ooundar, 706. 
Valliappa Chettiar v. Arandi, 746. 

Varadaraja Pillai v. Rukmani Ammal, 700. 
Varadarajulu Chetty, In re, 483. 

Varadarajulu Clietty v. Janakirama Clietty, 420. 
Varadaramanujalu Naidu v. Kaunanoor Naidu, 408. 
Varadia Chetty v. Province of Modr.as, 725. * 

Varadiah v. Varadiah, 799. 

Vasantrao v. Uttamrao, 916, 922. 

Vasudevan Nambudiri v. Unnimaya Anterj.a- 
nam, 704. 

Vattappa Kone v. Muthukaruppan Sorvai, 985. 
Vedaranyaswami Bevasthanam, In re, 256. 
Veerabnhu Pillai v. Cbittirani Pillai, 304. 
Veernbhadrayya v. Subbarayudu, 289. 

Veerannn, In re, 840. 

Veerappa Chettiar v. Sivagami Aohi, 718. 
Veeraraghava Rao v. Bebt Conciliation Board. 
Bezwada, 731. 

Veera Raghava Rao v. Oopal Rao. 952. 

Vecraawnmi v. Nnmayya, 684 . 

Veerayya v. Koti Reddi, 920, 027 . 

Velayudham Pillai v. Subrnmania Pillai. 277. 
Volayudlia hfudali v. Chenganna Naidu, 721. 
Volayutha Pandaram v. Suryamurthi Pillai, 563. 
Vellayappa Chettiar v. Alagappa Chettiar, 387. 
Vemanna v. Sanjeeva Reddi, 919. 

Veiika Subbamma v. Snbbiali, 956. 

Vonkntachnlnra Chetty, In re, 853. 

Veukntachala Setty v. Komarinh, 809. 810 
Vonkatachalamiah v. Venkatiob, 99 . 3 . 
Vonkatachnllnm. In re, 759. 

Vcnkatacharlu v. Rajah of Vizinnagaram, 10 229 
venkatachelnmiah v. Annapoornamnia, 658. 
Aenkat.iebellam v. ■Subralmiaiivam. 219 
Veukatakrislmayrn v. hfala Kopdavva 914 
Venkntalingama Nayanim Bahadur'v. R Ven¬ 
kata Narasimha Narnnim, 297 
Venkntannrnsimhaeharyuiu v. Socre.’of State, 759. 
vonkatanarnsimham v.Govinda SurvanaTnTana, 723 
Tenkatanarasimha tTiaryulu t. Gangaraju, 514 
Venkata Naraemga Rao v. Surayya Raju. m'. 

P. \enkatappa v. Latchannn, 443 . 

T enkatappaj 7 a v. Mallavra, 697 
Venkataraghava Iyer. In re. 754 . 

Venkata Ra^gopala Krishnaya Chendra TV»ha- 
dur V. Venkata Seehaeharlu, 715 . 

Aenkataraju v. Sur>*anarayana «49 
Venkatarama Chetti,' In re. 428 
-Vrmkatarama Naraaimha Ib»o v. Sitba Rama- 
J onftndrt Hho, 379. 

Veukataramanayra v MalHkharjanudu. 696, ti)7. 







xl 


THE YEARLY DIGEST. 1942. 


■Veulcatarama> 7 a v. Baba Sahib, 1151. 
Venkataraniayya v. Pundarf'ekakshadM, 722. 
Venkataramayyar v. Ayyaewami Sastrigal, 697. 
Venkatatamiah v. Narasimiah, 795. 

Venkata Rangacharyulu v. Akkappa Rao, 537. 
Venkataranga Iyengar, In re, 800. 

Venkataranga Red^ v. Sithamma, 185. 

Venkata Rao v. Venkayya, 231, 370. 
Venkataratnam, In re, 385. 

Venkataratnam v. Siirya Rao, 704, 723. 
Venkataratnam Chctti v. Venkatayya, 914. 
Venkatarayudu v. Narayana, 575. 

Venkata Sitapathi v. Krishna Ohandra G.aja- 
pati Narayana Deo, 777. 

Venkatasubba Bagavatbar v. Manager, L. P. 
Chatram, 699. 

Venkata Subbadu, In re, 468. 

Venkatasubba Rao v. Chandanmal, 360. 
Venkatasubba Row v. Taylor Stanley Philip, 893. 
Venkata Subbayya, In re, 857. 

Venkatasubbayya v. Venkayya, 732. 
Venkatasubbiah v. Venkatasubbiah, 920. 
Venkatasubbiah Chetty v. Jnmma Mosque, 502, 782. 
Venkata Suryanarayana v. Tirupatayya, 751. 
Venkataswami v. Pedda Madduleti, 731. 
Venkateswara Rao v. Venkatanarayana, 568. 
Venkateswara Sarma v. Venkatesa Ayyar, 651. 
Venkateswarlu v. Venkataraju, 704. 

Venkatraju v. Govindayya, 706. 

Venkatraju v. Rama Chaddirraju, 266. 
Venkatraraayya v. Seshayya, 548. 

Venkayamma v. Rama Kotayya, 707. 

Venkayya v. Official Receiver, Guntur, 925. 
Venkayya v. Pullayya, 725. 

Venkayya v. Raghavamma, 563. 

Venkayya v. Seethyya, 418. 

Venkayya v. Sreeramulu, 541. 

Venkayya v. Vijaya Apparao Cavai Aswarao 
Bahadur, 985. 

Venkiah & Bros. v. T. V. R. Gupta, 356, 370, 
796, 798, 910. 

Venkitaswami Naicken v. Emperor, 467. 
Venugopala Mudaliar v. Embaru Naidu, 745. 
Venugopala Naidu v. Vnlambal Ammal, 206. 
Venugopala Pillai v. ThirugnanavalH Annual, 
252, 265. 

Vibhuti Narain Singh v. Bhagwan Prasad Singh, 
1095. 

Vibhuti Narain Singh v. Chhakun, 13, 631. 
Viduraswatha Narayana Swami Co-operative So 
ciety, Ltd. v. Nagaiah Reddy, 792, 799, 893. 

Vidya Ram v. Shnnti Lai, 672. 

Vijayadas Hanumautdas v. Shekharappa Anan- 
tappa, 288. 

Vijiayalakahmi Ammal v. Rangachariar, 710, 724, 
Vikknra Vellodi & Bros. v. Avaran Kutty, 714. 
Vilaitiram Tularam v. Changomal, 254, 276. 
Vilayatali Khan v. Khair-un-nissa, 303. 
Vinaitheerthal Achi, In re, 384. 

Vinayak v. Dhondo, 167. 

Vinayaka Rao v. Junior Princes Estate, 698. 
Vinayak Atmaram v. Shantaram Janardan, 439, 868. 
Vinayakrao v. Bhondu, 632, 640. 

Vinayakrao v. Mankunwar, 373, 378. 


Vinayak Suryabhan v. Tadaorao, 92. 

Virumal Kundandas v. Chellaram Issardas, 691,692. 
Virupakshappa v. Veerabbadra Gowd, 305. 
Visalakahi Ammal v. Coimbatore Janopakava 
Nidhi, Ltd., 369. 

Visalaksbi Amma v. Madhava Menon, 676. 
Visbnu Balkrishna v. Shankareppa Gurlingappa, 
216, 288, 1004, 1006. 

Vishnu Janardan v. Mahadev Keshav, 6, 7, 203. 
Vishram Tesu v. Dadabhoy Hormasji & Co., 1151. 
Vishvanath Haibatrao Deshpande v. Ranganath 
Dhondo Deshpande, 956. 

Vissalakshi Achi v. Official Assignee, 950. 

A. V. Viswanatba Sastri v. A. R. Murngappa 
Chetty, 729. 

Visweswara Gajapatbi Raj v. Rajah of Vieia- 
nagaram, 748. 

Vithal V. Ch^taman, 479. 

Vithal V. Jagannath,, 162, 988, 990. 

Vithalbhai Sbivabhai v. Lalbhai Bhimbbai, 192. 
Vithaldas Damodar v. Lakbmidas Harjiwan, 308, 
Vithal Sonaji v. Bhikaji Eajaram, 91. 

Vithoba v. Narayan, 479, 480. 

Vittal V, Emperor, 727, 

Vittal, In re, 728. 

Vij'yamma v. Suryapraknsa Rao, 541, 642. 
Vyagreswarudii v. BUadramma, 657, 

Vydialinga Swamigal v. Kanippanna Goundan, 886. 

W 

Wadliawa v. Tlahi Bux, 621. 

Wahed Bux Waeshi v. Fokhiruddin Pirachn, 418. 
Walkius Mayor & Co. v. Bamji Lil, 867. 

Wainan Rao v. Bishwanath, 1072. 

Waqf Inidadia v. Asa Ram, 332. 

Warobai Kriparam v.SWv Shankar Balmukund, 147. 
Waryain Singh v. Slier Singh, 260. 

Wasakha Singh v. Mahomed Hussain, 667. 
Wasant Nilkanth v. Balwantrao, 561, 566 059 . 
Wasndeo v. Nihalchand, 357. ’ 

Wazir Singh v. Emperor, 416^64. 

Western India Life Insurance Co., Ltd. v. Asimn 
Sarkar, 369, 611. . • 

Wilcox V. Patel, 493, 949. 

William Percy Bowman v. Harriet Dorothy Bow^ 
man, 489. 


# 

Yagdevi v. Ram Samiijli Singh, 1069 
Yaqub Ali V. Qutab AH, 489. 

Yasin Khan v. Doolakhan-, 891. 

W. J. Tonnie v. TuJsiram Jankiram, 360.. 


Zabida Bibi v. Zenab Bibi, 760. 

ZaMta Khan v. Shcrin, 817. 

Zaharia Mai v. Parmeshri Das, 989. 

Zahoor Ali v. Nandu Pahan, 174, 175, 

Zal Rnstamjee Madan v. Anjuman Muflddnl Is- 
lam, 991. 

Zamind^ of Nusvid v. Secretary of State, 751. 
Zanun Husain v. Raja Ram, 1117 , 

Zore V. Siri Lai, 515, 640, 1096. 

Zuhra Begam v. Salimkhan, 319. 








INDEX OF CASES , 

% 

FOLLOWED, OVERRULED, ETC. 

1942 . 


kOORES’ INDIAN APPEALS. 

3M.I.A. i54=t M.69(P.C.)Ref. 

(1942) I M.L.J. 28. 

5 M.I.A. 234 Ref. 23 P.L.T. 87. 
6M.I.A. 53Di>c. I.L.R. 1942 Mad 
Mad. 844= (1942) 1 MX.’J. 
528; Ref. I.L.R. 1942 All. 
47 ®” 

-393 Ref. I.L.R. (1942) I 

Cal. 19=46 C.W.N. 425; 

I. L.R. 1942 Nag. 543. 

7 M.I.A. 169 Ref, 1942 (i) M.L.J. 
119. 

263 Ref. I.L.'R. 1942 Mad. 
464= (1942) 1 M.L.J. 250. 
283 Ref. (1942) I M.L.J. 

113. 

8 M.l.A. 66 Rcl. I.L.R. 1942 Nag. 

468. 

-166, 168, 169 Ref. I.L.R. 

1942 M. 6i8=(t942) 1 

M.L.J. 296 

-26a, 264 Ref. I.L.R. 194a 

Mad. 618= (1942) I M.L. 

J. 296. 

-327 Foil. I.L.R. 1942 Mad. 

893 rp.c.). 

-400 Ref. I.L.R. 1942 All. 

518 (586). 

—50i) Ref. I.L.R. 1942 Mad. 
696 »(j942) 2 M.L.J. 14. 

-529, 551 Ref. I,L.R. 

Mad. 42=(i94i) 2 M.L.J. 
406. 

9 M.l.A. 539 Ref. I.L.R. 1942 

759 (764) ;LL.R. 194* 

All. 259. 

•■^“ 543 . 6n Ref. I.L.R. 194a 
Lah. I (P.C.). 

10 M.I.A. 490 Ref. 1942 A.L.J. 

264=44 Bom.L.R. 767= 46 
c:Tv.rQ: 613 (P.C.). * 

11 M.l.A. 50 Poll. 194a O.W.N. 

222 (P.C.). 

—i) ’Sh!"; 

; LL.R. 194a Mad. 

686 . 

—■^■*'‘** 

—46O Ref. «942 A.L.J. 37; 
Rel. I.L.R. 1942 Nag. 478. 

-Ref. 194a A.LT.487* 

I.L.R. 194a All. 708 (717, 

7 *l* 7 a 7 ); I.L.R. 1942 AU. 
5»8 (522). 

Y. D. 


11 M.I.A. 55! (605) Ref. I.L.R. 

1942 All. 103. 

12 M,I.A. 244 Ref. I.L.R. 1942 

Mad. 562 =(i942) i M.L. 

J. 472. 

- 397 Ref. I.L.R. 1942 All, 

759 (774); LL.R. 1942 

Mad. 173= (1941) 2 M.L. 
J. 803 {F.B.); I.L.R. (1942)1 
All. 518 {587); (1942) I 

M.L.J. 28. 

-448 (466) Ref. I.L.R. 1942 

All. 759 ( 774 ). 

•523 (54’) Ref. ILR 1942 


AU. 759 (764) 

13 M.l.A. 141 Ref. I.L.R. 1942 
AU. 518,586, 592. 

-232 Ref. {1942) 1 M.L.J. 

528=I.L.R. 1942 Mad. 844. 

-404 (407) Ref. I.L.R. 1942 

AU. 6(^ (621). 

—497F0U. I.L.R. 1942 Nag. 

.4 ®:a. 152 Rcl. 46 C.W.N. 
309. 

■289 Rel. I.L.R. 1942 Nag, 

■377 Roll. I.L.R. 1942 Bom. 
204. 

-463 Ref. I.L.R. 1942 Mad. 
60 (66) = (i94i) a M.L.J. 


125, 




0 Rel. 1942 A.L.J. 94 

• U.)i 


L.R. INDIAN APPEALS. 
I.A. Supp. 40 Ref. 17 Luck. 636. 

-47 Ref. (1942) 2 M.L.J. 

678 (F.B.);^C.W.N. 317. 

» lA. 241 Dist. (1942) 2 M.L.J. 
656=46 CW.N. 923 (P.C,). 

-282 Ref. (1942) 2 M.LJ. 

595 - 

“~- 32 » Ref. I.L.R. 1942 Mad. 

95 (» 2 y=(i 940 » M.L.J. 
311 (F.B.). 

- 3®5 Kef. (1942) 2 M.L.J. 

595 - 

a I.A. MS Ref. (194a) 2 M.L.J. 
249-22 P.L.T. 717 (P.C.). 

-145 Rcl. I.L.R. Nag. 

555 - 

!I9 Ref. I.L.R. (194^ Mad. 

M.L.J. 538 ; 


46C.W.N. 713. 


3 I.A. 72 Ref. I.L.R. 1942 Bom, 

782. 

-154=1 Mad. 69 Ref. (1942) 

2 M.LJ. 678 (F.B.); (1942) 
I M.L.J. 119. 

->259 Rrf. 1942 O.W.N. 639. 

-291 Dist. 17 Luck. 341. 

4 LA. 1 Ref.-44 Bom.L.R. 661. 
-23 Ref. 1942 O.W.N. 756. 

5 LA. I Ref. 1942 O.W.N. 639. 

-40 Expl. I.L.R. 1942 Bom. 
340- 

178 Dist. 21 Pat. 521. 

6 I.A. i 5=1.L.R. 4 Cal. 744 Foil. 

I.L.R, 1942 Bom. 467. 

-88=5 Cal. 148 (P.C.) 

Ref. (1942) 2 M.L,J, 

7 LA. 63 Ref. 1942 O.W.N. 574. 
-250 Expl. 1942 O.W.N. 

, 54’- . 

9 I.A. I 74=I,L.R. 9 Cal. 295 Dist. 
I.L.R. (1942) a Cal. 28; 
Ref. 21 Pat. I. 

10 1 .A. 19=9 Cal. 619 Rcl. LL.R. 
(1942) 2 Cal. 565. 

-62 Ref. 17 Luck. 755 (F.B.); 

(1942) a M.L.J. 47. 

-138=10 Cal, 232 Ref. 46 

C.W.N. n3={i94a) 1 .Cal. 

299. 

11 LA. 10 =10 Cal. 616 (P.C.) 

Rcl. (194a) 2 M.L.J. 213. 

-237 Ref. 46 C.W.N. 838 ; 

fcl. 23 P.L.T. 104. 

12 I.A, 16 Foil. I.L.R. 1942 Bom. 

822. 

-103 Ref. 46 C.W.N. 865. 

•116 Ref. 46 C.W.N. 513. 
137= *2 Cal. t 8 (P.C.) Ref, 
, , (>942) * M.L.J. 119. 

13 lA. 134=9 AU. *91 Rel.I.L.R. 

(1942) I Cal. 149. 

14 I.A. ^=14 Cal. 365 Rel. I.L. 

R. (1942) a Cal. 563. 
—127 Ref. 17 Luck. 494. 
tSl.A. 51 = 10 AU. 27a Ref. I.L. 
R. 1942 Lah. I (P.C.^ 

-to6 Rel. 17 Luck. 8^. 

-156 Ref. 46 C.\\\N. 513. 

16 I.A. 233=^^17 Cal. agi Ref. 

46 C.\Y.N. 355 . 

17 L.V 28 Ref. aSC.WJS. 561. 

18 I.A. 6 Ref, 46 c,W.N. 857. 

•73 Ref. LL.R. 1942 Born. 

-^5 Ref. 194a O.W.N. 34, 


























xlii 


THE YEARLY DIGEST, 1942. 


19 I-A. 184 Ref. I.L.R. 194a All. 
708 (725, 727). 

-203=20 Cal. 296 Ref. 46 

C.W.N.483. ^ 

20 I.A, 80--16 Mad. 369 Ref. 
(1942) 2 M.I..J. 512. 

21 I.A. I7i=.a2 Cal. 222 Dist. 
I.L.R. (1942) I Cal. 253. 

22 I A 31 Ref. 46 C.\V.N.-8*j7. 

-25 Rel. 1942 O.W.N. 191. 

--76 Ref 46 C.W.N. 561 

T 7 = 3 » Bom. 373=17 
343 Rpf (1942) 2 

M. L.J .678 (F.B.). 

-170 Ref. 44 Bom.L.R. 874. 

25 I.A. 54=20 All. 267 Ref. I.L R. 
(1942) i Cal 19=46 C.W. 

N. 425. 

151=2 C.W.N. 5fc3 0ist. 
46 C.W.N. 967. 

7183 Ref. I.L.R. 1942 AH. 
708 (718). 

26 I.A. 45=21 All. 223 Ref. 1942 

(2) M.L.J. 94. 

175 Rcl. I.L.R. 1942 Bom. 
798. 

^31=24 Mad. 147 Ref. 
I.L.R. 1942 Lah. I (P.C..) 
-216 Ref. 17 Luck. I. 

28 LA. II Rel. 1942 O.W.N. 100. 

29 I.A. 9 Ref. 17 Luck. 755 (F.B.). 
—104=29 Cal. 518 Expl. & 

Dist. 21 Pat. 441. 

-132 Rel. 1942 O.W.N. 191. 

30 I.A. 130=30 Cal, 725 Ref. 
(1942) I M.L.J. 222. 

-165=25 All. 407 Ref. 

(1942)' 2 M.L.J. 281 ; I, 
L.R. 1942 Bom. 39 ;LL, 
R. 1942 Nag. 325. 

-228=7 C.W.N. 754 Ref. 

46 C.W.N, 947, 

31 I.A. 94=8 C.W.N. 625 Dist. 

46 C.W.N. 234. 

-132 = 11 Bom. L.R, 516 

Ref. IX'R. 1942 Bom. 39 ; 
Foil. 1942 O.W.N. 687. 

32 I.A. It3=9 C.W.N, 477 Dist. 

46 C.W.N. 798 ; Ref. 1942 

O. W.N. 756, 

33 I.A. 38 Ref. 21 Pat. i. 

-132=29 Mad. 379 Ref. 

I.L.R. ( 1942 ) I Cal. 67 . 

34 1 ,A. 41=29 All. 95 Ref. (1942) 

2 M.L.J. 234 (F.B.), ' 

-46=34 Cal. 118 Ref. (1942) 

I M.L.J. 564. 

-186=30 Mad. 426 Ref. 

I. L.R. (1942) I Cal. 326= 

46 C.W.N. 33. 

35 I.A. 22=35 Cal. 202=17 M.L. 

J. 618 Ref. 46 C.W.N. 561 • 
Rcl. (1942) 2 M.L.J. 791. 

-93 = 32 All. 247 Ref. I.L.R. 

1942 Boro. 467. 


38 LA. 87=33 AU. 356= 
21 M.L.J. 645 Ref. (1942) 
2 M.L.J. 249=46 C.W.N. 
1008 (P.C.) 

-126=38 Cal. 717 Foil. 

(194^ 2 M.L.J. 148. 

-155 Foil. 21 Pat. 854. 

39 I.A. 7=16 C.W.N. 97 Ref. 46 

C.W.N. 371. 

-68 Ref. 17 Luck. 755 (F.B.) 

-228=4oCal. 89 Disc. (1942) 

2 M.L.J. 47 ; Foil. LL.R. 
1942 Bom. 704. ^ 

* 40 LA. 24 Rel. 23 P.L.T. 35. 

-132=36 Mad. 295 Ref. 

(1942) 2 ML.J. 736; 44 

P.L.R. 368. 

-182 Ref. 1942 O.W.N. 791. 

41 L.\. 251=42 Cal. 72 l^ef. 
(1942) 1 MLJ 310 ; Rel. 
I.L. R. (1942) 2 Cal. 262. 

-258 Ref. 21 Pat 1. 

314=16 BomLR 625 Ref 
I.L.R. 1942 Bom. 39. 

LA. I Ref. LL.R. 1942 Kar. 

513 

-79=42 Cal. 897 Re!. I.L. 

R. (1942) 1 CaJ. 310 =46 
C.W.N. 73. 

—138 Ref. I.L.R. (1942) Kar. 
513 ' 

-155=17 Bom.L.R. 549 Ref. 

I.L.R. 1942 Bom. 340 

-202 = 37 AH. 557 Disc. 

(1942) I ML.J.’'528. 

43 I.A. 56=20 C.W.N. 702 Ref. 
46 C.W.N. 113. 

-113=20 C.W.N. 833 Rel. 

I.L.R. (1942) 2 Csd. 363= 
46 C.W.N. 719. 

-122 Ref. I.L.R. 1942 Kar. 

479. 

-192 Ref. 21 Pat. I ; Rel. 

I.L.R. (1942) 2 Cal. 85. 
198=20 C.W.N. 1311 Ref. 


42 


46 C.W.N. 441 

-212=21 C.W.N. 130 Ref. 

46 C.W.N. 729, 

-238 Ref. 44 Bom.L.R. 830, 

-294=38 .AH. 581 Foil. I.L. 

R. 1942 Bom. 204. 

-310 = 41 Bom. 291 Ref.I. 

L.R. (1942) I Cal. 488.=46 
C.W.N. 136. 

44 I.A. 65 Expl. 21 Pat. 469. 

-98=40 Mad. 402 Ref. I.L. 

R. O942) I Cal. 19=460. 
W.N. 425. V * 

-104=21 C.W,N. 642 Ref. 46 

C.W.N. 982. 

-137 Foil. 23 P.L.T, 387, 

-147 Rel. 1942 O.W.N. 368. 

-i66=4oMad. 886=33 M. 

L.J. 144 FoU. (1942) 2 M. 
L.J. 150 ; 1 . L. R. 1942 
Mad. 893 =(i 942) 2 M.L. 
J. 367 (P.C.) ; Ref. (1942) 
2M.L,J, 595. ‘ 

—218 Ref. 17 Luck. 487. 

-261=22 C.W.N. 50 Ref. 

46 G.W.N. 838; I.L.R. 21 
Pat. f. 


I 45 I.A. 10=45 Cal. 450=22 C. 
' 'V.N. 353 Rel. 1942 A.L.J. 94 

j =I.L.R. 1942 AH. 820.;Appl. 

, I.L.R. (1942) 2^Cal. 427= 

46 C.W.N. 743. , 

- 73=45 Cal. 878 Foil. I.L. 

R. (1942) 2 Cal. 299=46 
C.W.N. 729. 

- 97=45 Cal. 909=35 M.L. 

J. 46 Ref. ((1942)2 M.L.J. 
47. 

-148=41 Mad. 778 Ref. 

I.L.R. 1942 Lah. I (P.C.). 

-156=41 Mad. 855 Ref. 

(19.12) 2 M.L.J. 678 ; (1942) 

I M.L.J. 119. 

-265.=4t Mad. 998 RelT 

(1942) 2 M.L.J. 206 ; ( 1942 ) 

1 M.L.J. 28. 

46 I.A. 1=46 Cal. 566=36 M.L. 
J. 68 Ref. (1942) 2 M.L.J.. 

47. 

-15 Ref. 17 Luck. 487. 

-33 Rel, 23 P.L.T. 065. 

-72 Ref. 1942 O.W.N. 793. 

—^—972=43 Bom. 778 Ref. 
(1942)2 ML J 678 (FB.) ; 
(1942) I M.L.J. 119 

-228=42 AU. 15 Ref. I.L. 

R. (1942) I Cal. 577=46 
C.W.N. 297. 

-240 Ref. I.L.R. 1942 Kar. 

326. 

-259 Ref. 1942 O.W.N. 793. 

-272=24 C.W.N. 297 Expl. 


1 : 


46 C.W.N. 1015. 

-285=24 C.W.N. 346 Ref. 

46C.W.N. 419; Rcl. I.L.R. 
(1942) Bom. 595. 

47 I.A. 90=43 Mad. 650 (654) 
Ref. (1942) 1 M.L.J. 28. 

46 I.A. 97=43 Bom. 778 Ref. 

(1942) I M.L.J. 119. 

-228 Ref. 46 C.W.N. 294. 

47 I.A. 1^=24 C.W.N. 721 Ref. 

^94* 

O.W.N. 100.'^ 

•200 Dist. (1942) 2 M.L.J. 
610* 

-255 Ref. 17 Luck. 226, 
175=46 Cal. 260 . Ref. 
J942) I M. L. J. 528; 
:,L.R. 1942 AU. 478. 

48 I.A. 31 Rel, 1942 O.W.N. 100, 
-I 95==43 ah. 228 Rcaffinn- 

^ I.L.R. 1942 Lah. I (P. 

t/,). 

-244=44 ,Mad. 643 Ref. 

(1942) 2 M.L.J. 350. 

-258=48 Cal. 1019 Ref. 

(1942) I M.L.J. 99. 

-280=26 C.W.N. 1 Ref. 46 

C.W.N. 947. ’ 

-302=44 Mad. 831=41 M.L. 

J. 346 Dist. (1942) I m.LJ. 
8=46 C.W.!^. 377=2. Pat. 
96 (P.C.). 

-485 Ref. (1942) 2 M.L. I. 

47 1 496. 

-513=49 CaJ. 1 Ref. (194a) 

2 M.L.J 678 (F.B.); iX. 
R. 1942 Bom. 75. 
































































CASES FOLLOWED, OVERRUIXD, ETC. 


xliii 



5 ' 


49 IJL 9^26 C.W.N. 297 Ref. 

46 C.WJ^. 513. 

-44 Rd. 1942 O.WJ^. 648. 

-iw=49 560 Ref. (1942) 

I Mi-J. 173 ; 184; Rcl. 46 
C\S\N. 856. 

-129 Dist. 17 Luck-'5o6. 

-181 Rd. 23 P.L.T.' 588. 

109=27 C.WJs. 925 Rel. 46 
309. 

-^3 Ref. 1942 O.W.N. 731. 

50 lA. 1=2 Pat. 319 Ref. I.L.R. 

1942 Lab. 1 (P.C.). 

-84=50 Cal. 329 Ref. I.L.R. 

1942 Bom. 441. 

-155=28 C.WJ^. 517 Ref. 46 

C.W.N. 798. 

-196 Ref. 1942 O.W.N. 574. 

-255=47 Bom. 798. Disl. 

I L.R. 1942 Bom. 595. 

I.A. 24=51 Cal. 299 Ref. 
(1942) I M.L.J. 99. 

-83=47 Mad. 337 Dist. I. 

L.R. 1942 Bom. 595 ; Ref. 

I. L.R. 1942 Mad. 893 (P.C.). 
-129=46 All. 95 Ref. I.L.R. 

(194a) I Cal. 19=46 C.W. - 

N.425. 

■■ ■ 140 Rcl. I.L.R. 1942 Bom. 
169. 

-140=57 Mad. tgo Ref. 

(1942) 2 M.L.J.47. 

-171 Ref, I.L.R. 1942 All, 

259. 

-257 Rel. 23 P.L.T. 678. 

- 3*9 Ref. 1942 O.W.N. 527. 

-368=48 Bom. 569 Re!.(i942) 

I M.L.J. 21 . 

52 LA. 22=6 Lah. : Foil. I.L.R. 

N. 256; Ref. (1942) 1 M.L.J. 
SiO; Rel.{i942)2 M.L.J. 457 
(r.B.). 

—^1=47 All. 151 Expl. & 
Dist. I.L.R. (1942) I Cal. 
533=46 C.W.N. 261. 

-83=48 Mad. 254=48 M.L. 

J. 83 Ref. (1942) t M.L.J. 

222 . 

-145=47 All. 25 Ref. I.L.R. 

1942 Bom. 204; Rcl. 22 
P.L.T. 72. 

-262=47 All. 385 Ref. (1942) 

I M.L.J. 2i7r2);Rd.^! 

i« Cal. 427; 1942 

O. W.N. 359. 

- 379-4 Pat. 788 Rcl. I.L.R. 

(1943)2011.427. 

-286-42 Mad.6o5=49 M. 

II 

Ref. I.L.R. 1942 

Ali* o 7 ]» 

-379 -6 Lah. 502 Ref. I.L. 
R. 1942 Bom. 467. 

-398 ;-30 C. W. N. 626 Ref. 
46 C.\N,N. 561. 

.A. I Ref. 17 Luck. 558. 

20 Ref. 21 Pat. 197 ; Kua 
O.W.N. 639. ^ 

•335*30 Bom.UR. 1384 Foil 
44 Bom.L.R. 839. 



54 LA. 1=54 Cal. i 6 i Ref. 46 | 
aw.N 159-i.L.R. (194a) ■ 

I Cal. 395. 

=31 C.W.N. 365 Ref. 
46C.W.N.561. 

-89=31 C.W.N. 509 Ref. 

46 C.W.N. 477 . 

2T1 (216-21^ Ref. I.L.R. 
(1942) I Cal. 19=46 C. 
\V.N. 425. 

-248=50 Mad. 5 o8=5^M. 

L. J. 57 Ref. (1942) I Mi. 

J. 119. 

[65=5 Rang. 451 Dist. I. 
L.R. 1942 Bom. 020. 

-289=54 Cal. 955 Ref. I.L. 
R. 1942 Lah. 1 (P.C.). 

-338=51 Bom. 725=53 M. 


L.J. 81 Ref. (1942) 1 M.L.J. 
92 ; Rcl. 23 P.L.T. 167. 
372=31 C.W.N. 1092 Ref. 
46 C.W.N. 561. 

180=29 Bom.L.R.’i484 Ref. 
I.L.R. 1942 Bom. 357, 717. 

-421 Rd. 1942 O.W.N. 740 

(F.B.) ; 1942 A.L.J. 332= 

I. L.R. 1942 All. 753. 

55 LA. 7 Ref. 17 Luck. 175. 

•32 Ref. I.L,R. 1942 Ail. 289. 
•96=55 Cal. 519 Ref. IX. 
R. (1942) I Cal. 211=46 C. 
W.N. 59. 

■154 Ref. 23 P.L.T. 379. 
-212=7 Pat. 649 Ref. I.L.R. 
1942 Bom. 595. 

! 35 = 55 ^(^ 1 . 944 = 55 M.L. 

J. 631 Rel. (1942) 1 M.L.J. 
161. 

56 LA. 182=8 Pat. 840 Ref. IX. 
1942 Bom* 584. 

!Oi = io ^h. 725 Ref. 1 X.R. 
(1943) 2 Cal. 299. 

- 3^=57 Cal. I Expl. & Foil. 
I.L^. (1942) 2 Cal. 268= 
46 C.W.N. 952. 

199 Rcl. I.L.R, 1942 Kar. 

452. 

-3»6Ref. 1942 O.W.N. 639. 

356 Ref. 17 Luck. 164. 

57 lA. 24 Rcl. I.L.R. (1942) 

Kar. 326. ^ ' 

-29 Ref. 17 Luck. 494. 

■- 19 r 54 Bom. 216=58 M. 

1 4 ' (*942) 2 M. 

LJ. 398. 

-86 Ref 17 Luck. 158. 

-*05=9 Pat. 621 Rel. I. L. 

R'{i 942 ) 2 Cal. 268=46 
C.W.N. 982. 

-‘05=34 C.W.N. 257 Ref. 

46 C.W.N. 982. 

-‘25=57 Cal. 1293 Cons. 

(1942) a M.L.J. 164. 

‘ 4 ;r 34 C.W.N. 821 Ref. 
46 C.W.N. 798. 

128^*58 Cal. 430 Ref. (1942) 
I M.L.J. 607. 

-8x4 

(P.C.) ; Ref. 1942 A.L.j. 
710. '' 

-J- >67 


58 I./\. 91 35 C.W.N. 550 

46 C.W.N. 483. 

.-^148»35 C.W.N. 661 Rctii 
48 C‘NV.N. 729- 

-158=53 All. 103 Rel. LL. 

R. (194^ I Od. 169 i 
(194a) a Cal, 299. 

-173=53 All. 190=61 M. 

L. J. 665 Rcl. (194a) t M.L. 

J. 184. 

-254 Ref. 194a O.W.N. 596. 

259=59 Cal. 55 Foil. I. L. 

R. (1942) 2 Cal. 528. 

-440=59 Cal. 728 Foil. IX. ' 

R. (1942) 2 Gal. 502. 

59 I.A. 121 Ref. 23 P.L.T. 167. 
-233 Ref. I.L.R. 1942 Lali. 

36=(i94a)iM.L.J.5(P.C.}. 

-247=10 Rang. 32a Rcl. 

r.L.R. (194a) I Gal. 169 ; 
I.L.R. (1942) 2 Cal. 299 
=46 C. W.N. 729. . 

-268=7 Luck. 324 Foil. 

I.L.R. (1942) 2 Cal. 363= 
46 C.W.N. 719. 

-283=60 Cal. i Rcl. (1942) 

2 M.L.J. 791, 

-300=454 All. 564 Rcl. I.L. 

P ^ ’9=46 

C.W.N..|23, 

-331=36 C.W.N. 1046 Ref. 

46 C. W. N. 897 (P. C.) ; 
46 aw.N. 317. 

- 33‘=59 Cal. 1399 Re- 

. affirmed I.L.R. 1942 Lah. 

I (P. C.) ; Ref. I.L.R. 
1942 All. 708 (718); 44 
r.L.R* 225. 

60 LA. 25=57 Bom. 157 Ref. I.L. 

R. 1942 Bom. 467. 

* 25 “ 57 Bom. 157 Ref. (1942) 

^* 94 ^) 2 M.L.J* 
2^ ; I.L.R, 1942 Bom. 75* 

-76-37 C* W. N. 405 Ref 

46 C.W.N. 857 ; Rcl. (,944) 

U.W.N* !00. 

•167=56 Mad. 405=64 M.L. 
J. 562 Ref. (1942) 2 M.L.J. 
75 ^* 

•196 Foil. 23 P.L.T. 323. 
^° 3==37 G. W.N. 7.3 Ref. 
46 C.W.N. 910. 

^42=12 Pat. 642=65 M 
L. J. 203 Ref. (,94a) , ^ 

‘‘9 i (‘ 942 ) 2 M.L.J. 
256; 658 (F.B.) 

■?’ 2=56 Mad. 657 Rel. I. 
L.R, (1942) r Cal. 52®, 

.9447 c. 


61 


Ref. 46 C.W.N.’ 
88a=I.L.R.-(i94^ 2 Cal.485 

4^' 

2 M.L.J. 32 i(F.B.). 

'f?:;®® RL.R. 
























xliv 


THE YEARLY DIGEST, 1942. 


61 I.A. 235 Dist. 17 Luck. 191. 
-286=56 All. 468 Expl. I.L. 

R. 1942 Lah. 1 (P. C.Yi 
Reaffirraed 46 C.W.N. 537; 
P.C. Ref. 46 C.W.N. 967. 

- 37*=39 C.W.N. 89 Ref. 

46 C.W.N. 967. 

-388 Rel. I.L.R 194a Kar 

513- '' 

62 I.A. 40=37 Bom. L. R. 323 

Foil. 44 Bom. L.R. 718. 

- 53 > 62=62 Cal. 499 Ref. 

I.L.R. 1942 Mad. 562 = 
{1942) 1 M.L.J. 472. 

-80=57 All. 212 Appl. (1942) 

2 M.L.J. 104. Ref. I. L. R. 
(1942) 2 Cal.i6o. 

-161=59 Bom. 360=68 M. 

L. J. 701 (P.C.) Ref. (1942) : 

M. L.J. 119. 

-224=39 C.W.N. ii?4 Ref. 

46 C.W.N. 729 ; Rel. I. L. 
R. (1942) I Cal. 169 ; (1942) 
2 Cal. 299. 

63 T.A. 12=40 C.W.N. 321 Ref. 

46 C.W.N. 653. 

-33=63 Cal. 691 Rel. I.L.R. 

1942 Nag. 534. 

-47=15 Pat. 268 Dist. (1942) 

2 M.L.^ 667. 

-114=15 Pat. 210 Ref. 46 

C.W.N. 159; Rel. I.L.R. 
(1942) 1 Cal. 395. 

-180, 189=40 C. W. N. 610 

Ref. 46 G.W.N. 441. 

-304 Ref. 44 Bora.L.R. 894. 

-372 Ref. 21 Pat. 153. 

-384=17 Lah. 644 Fon.(i942) 

2 M.L.J. 457 (F.B.) ; I.L.R. 
11942) 2 Cal. 413 : Ref, 

09421 » M.L.J. 318; 46 C. 
W.N. 808. 

-441 = 16 Pat. I Ref. (1942)2 

M.L.J. 47. 

-457=1. L. R. (1937) I Cal. 

180 Ref. I.L.R. 1942 Mad. 
i82=(i94i) 2 M.L.J. 900 
(S.B.). 

64 IA 5=41 C.W.N. 276 Ref. 

■ 46 C.W.N. 865. 

-28 Foil. 21 Pat. 615. 

—40 Appl. I.L.R. 1942 Lah. 
692 (F.C.) 

-55 Ref.I.L.R. 1942 Lah. 692 

(F.C.). 

-158=41 C.W.N. 709- Ref. 

46 C.W.N. 561. 

-203=I.L.R. (1937) 2 Cal. 

4J7 Appl. (1942) 2 M.L.J. 

-302=41 C.W.N. 1093. Ref. 

46 C.W.N. 713. 

-^ 354=1 L.R. 1937 AU 901 
Rel. I.L.R. (1942) 1 Cal.533. 

65 I.A. 66=1938 C.W.N. 261 
Foil. 1942 C.W.N. 157. 

3=I.L.R. 1938 Mad. 551 = 
(1938) 1 M.L.J. 426 Ref. 
(1942) I M.L.J. 28; (1942) 
2 M.L.J. 206. 

106=42 C.W.N. 930 Ref. 
46 C.W.N. 20 ; Rel. 46 G. 
W.N. 355. 


65 I.A. 213=40 Bom.L.R. 1065, 

Ref.44 Bom.L.R. 894. 

-38o=I.L.R. (1938)-2 Cal. 

665 Rel. I.L.R. (^42) 2 
Cal. 125. 

66 I.A. 42=I.L.R. (1939) 1 Cal. 

277 =(i 939 ) I M.L.J. 396 
Ref. (1942) 2 M.L.J. 269. 

-60=43 C.W.N. 281 Ref. 46 

C.W.N. 704. 

-66=18 Pat. 234 Disc. I.L.R. 

(1942) 1 Cal. 436. 

-252=42 Bom.L.R. 138 Ref. 

44 Bom.L.R. 788. 

-258 Foil. I.L.R. 1942 All. 601 

(^4,606) (P.C.); Ref.(i942) 
2 M.L.J. 289. 

67 I.A. 1 Foil. 44 Bom.L.R. 643 ; 

46 C.W.N. 133 ; Ref. 1942 
C.W.N. 337; I.L.R. (1942) 

I Cal. 510. 

-129=I.L.R. 1940 Kar. 415 

Ref. (1942) 2 M.L.J. 678 (F. 
B.). 

•160=21 Lah. 470 Expl. 2t 
Pat. 330 ; Ref. (1942) 2 M.L. 
J. 724 ; 1942 0..W.N. 582; 
Rcl. I.L.R. 1942 Bom. 512. 
-222=I.L.R. (1940) Mad. 
599 Ref. (1942) 2 M.L.J. 193. 
•464=21 Lah. 685 Ref.I.L.R. 
(194a) 1 Cal. II. 

68 I.A. i = I.L.R. (1941) Lah. 

154 Appl. I.L.R. (1942) 2 
Cal. 427=46 C.W.N. 743. 


FEDERAL COURT REPORTS. 
1939F.C.R. 13. (16) Rel. (1942) 

1 M.L.J’. 74 (F.C.) ; I.L.R. 
1942 Lah. 712 (F.C.). 

-18=2 F.L.J.6 Cons. (1942) 

2 M.L.J. 327; 1942 All. 

302. 

- 159 » * 79 » *84 Ref. I.L.R. 

1942 Mad.696=(i942) 2 M. 
L.J. 14 ; I.L.R. 1942 Pat. 
Nag. 41. 

1940 F.C.R. 110^ 163 Foil. 21 
Pat. 587 Ref. I.L.R. 1942 
Mad. 376 =(i942) i M.L.J. 
137 ; I.L.R. 1942 Lah. 623 
(F.C.). 

1941 F.C.R. 12 Ref. I.L.R. 1942 
Mad. 630=(i94i) 2 M..L. 
J. 862. 


FEDERAL LAW JOURNAL. 

3 F.L.J. 157 (185) Appl. I.L.R. 

1942 AI'.302 ; Foil. I.L.R. 
1942 Mad. 60. 

-157 Foil. I.L.R. 1942 Mad. 

60 ( 72 )=(i 94 *) 2 M.L.J. 
125. 

4 F.L.J. I Rel. 21 Pat. 521. 


i XxCi« 4il 

—(H.C.) 178 Affirmed (1942) 
t M.L.J. 607. 

\L.J. 47 Ref. 1942 O.W.N. 654. 


SF 


I.L.R. ALLAHABAD SERIES. 
1 All. 117 (F.B.) Dist. I.L.R. 1042 
Nag. 182. 


'' I All. 394 Ref. I.L.R. 1942 A. 
759 (768). 

-688 Ref. I.L.R. 1942 AU. 

745 (760); I.L.R. 1942 Bom. 
467. 

2 All. 241 Ref. 1942 N.L.J. gt. 

3 All. 563 Rel. 1942 N.L.J. 302. 
-776 Ref. 1942 O.W.N. 316. 

• ■ -812 Dist. I.L.R. 1942 All. 

832 (835) (F.B.). 

4 All. 91 Foil. 1942 A.L.J. 419. 
-97 Diss. I.L.R. 1942 Nag. 

650. 

-296 Ref. 1942 O.W.N. 748. 

-^427 Ref. I.L.R. 1942 All. 

. 759 ( 777 )- 

5 All. 27 Ref. I.L.R. 1942 Mad. 
36o=(i94i) 2 M.L.J. 1024. 

——293 Rel. I.L.R. 1942 Nag 
414. 

-406Dist. I.L.R. (1942) 2 Cal 

28 Ref.. 2t Pat. 1. 

——509 Ref* LL.R. 1942 All. 
518 (581). 

6 All* 9 (P-C.) Rel- LL.R. 1942 
Kar. 392. 

_268 (P.C.) Ref. I.L.R. 1942 

Lah. 559 (F.B.) 

_269. (P.C.) Ref. I.LR. 1942 

Lah. 559 (t.B.). 

-509 Rel. 23 P.L.T. 387. 

_560 Ref. I.LJl. 1942 All. 

518 ( 57 *)* 

7 AU? 2S4 Ref. 46 C.W.N. 882= 
I.L.R. (1942) 2 Cal. 485. 

-^AGiRel. 23P.L.T. 81. 

-641 Ref. I.L.R. 1942 Lah. 

559 (F.B.). 

-661 (F.B.) Rel. I.L.R. 1942 

Nag. 459. 

•862 Dist. 44 P.L.R. 269. 


8 AU. 99 Ref. 17 Luck. 52. 

-111 Rcl. 1942 O.W.N. 494. 

-146 (F.B.) FoU. 21 Pat. 233, 

-324 Ref. I.L.R. (1942) I 

Cal. i6g. 

9 AU. 108 (F.B.) Not FoU. I.L.R. . 

1942 Lah. 324. 

-120 Ref. 23 P.L.T. 588. 

-221 Reft I.L.R. 1942 Nag. 1. 

-661 Not Foil. 1942.O.W.N. 

281. 

10 All. 44 Appl. 21 Pat. 315. 

-272 Ref. I.L.R. 1942 All. 

518. 

-506 Dist. I.L.R. 1942 Nag. 

189. 

-570 Ref. I.L.R. 1942 Mad. 

36o=(i94i) ftM. L.J.1024. 

11 All. 47 . 56 (P.C.) Ref. I.L.R. 

1942 Mad. 562=(i942) i 
M.L.J. 472. 

-148 (F.B.) Ref. I.L.R. 1042 

Mad. 677 =(i942) i iM.L. 
J. 1281. 

-194 (F.B.) Ref. 46 C.W.N. 

379=1942 O.W.N. 748. 

-267, 287 (F.B.) Rel. I.L. 

R. 1942 JJag. 333 ; (1942) 

2 M.L.J. 595. 

-361 Diss. 44 Bom.L.R. 439, 

12 All. 198 Ref. 2t Pat. 1. 

187 Ref. 17 Luck. 198. 
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12 AD. 399 Not Foil. 21. 

Fat 481. 

13 All. 277 (F.B.) Foil. I.L.R. 

194a Nag. 294. 

14 All. 38 Rel. I.LJl. 194a Nag. 

122. 

-156 (F.B.) Foil. I.L.R. 194a 

All. 259. 

-242 Ref. 44 P.L.R. 38. 

-524 Ref. 1942 O.W.N. 766. 

15 AU. 84 Ref. 17 Luck.' 366. 

-336 Rel. I.L.R. 1942 Lah. 

675. 

16 All. 84 (F.B.) Ref. 21 Fat. 258. 
-124 Rel. I.L.R. 1942 Bom. 

22 . 

-163 Ref. I.L.R. 1942 All. 

8 ( 32 . 

—^165 (F.B.) Ref. 44 Bom. 
L.R. 8ig ; I.L.R. 1942 All. 
Bom. 103. 

-2U Ref. 17 Luck. 297. 

——237 Foil. I.L.R. 1942 Mad. 
770= (1942) r M.L.J. 532. 

- 379 Ref- I.L.R. 1942 All. 

745 (748). 

17 All. 63 (65) Ref. I.L.R. 1942 

All. 608 (622). 

—iq 8 Dist. I.L.R. 1942 All. 
680. (696, 700, 704) ; Rel. 
I.L.R. 1942 Nag. 182. 

-531 Dust. I.L.R. 1942 Nag. 

642. 

18 All. 69 Dist. I.L.R. 1942 All. 

83a (835)- 

- 86 Ref. 17 Luck. 663. 

t33 Rel. I.L.R. 1942 Nag. 

633. 

[46 Ref. 17 Luck. 311 i 
59 t- 

-474 Ref. I.L.R. 1042 Mad. 

42=(i94J) 2 M.L.J. 406. 

19 All. 50 Kef. I.L.R. 19^ Mad. 

24= (1942) 2 M.L.J. 263; 
I.Ljl. 19.^ Bom. 776. 
—109 Dist. I.L.R. 1942 Nag. 
> 93 - 

——300 Rel'. A.L.J. 152. 

-312 Ref. I.L.R. 194a Mad. 

8o8r:(j942) 2 M.L.J. 104. 

515 Ref. I.L.R. 194a All. 


20 


“jlh 4\CIi 

A?l! I.L.R. 1 


43^ 


942 Nag. 

'42 Ref. I.L.R. 1942 All. 
259. 

•267 Ref. I.L.R. 1942 All. 

5 >B (m») ; 759. 

-299 Ref. I.L.R. 194a Nag. 

459 - > 

-3aT«(F.B.) Not Foil. I.L.R. 

1942 Nag. 172. 

-362 Diss. 44 Bom.L.R. 117, 

“ 401. 407 Ref. I.L.R. 1942 

Mad. 550»(i94a) » M.L.T 
too. 

21 All. 4 Ref. I.L.R. 194a All. 368. 
21 AH. 03 (P.C.)RefTL.R.i94a 
Nag. s6i. ^ 

* toGRel.l.L.R. 1042 All. 182. 

-. 15 ! Sr’- ‘942 0 .WJS'. 648. 

’^*^->942 .Ml. 83a 

(835) • 


21 All. 496 (P.C.) Rel. I.L.R. 

1042 Nag. 23a; 17 Luck. 610. 

22 Ml. 149 (P.C.) Foil. I.L.R. 

I94T Nag. 592. 

—7-307 Ref. 46 C.W.N. 947. 

--aafi Ref. 1942 O.W.N. 748. 

23 AU. 194 (P.C.) Dist. I.L.R. 

1942 Na". 526. 

-291 Ref. I.L.R. 1942 AU.518 

{574). 

24 AU. 94 Ref. 44 P.L.R. 87. 

-112 Ref. I.L.R. 1942 All. 624 

( 65 . 0 - 

-ito Ref. 1942 O.W.N. 748. 

-190 Ref. I.L.R. 1942 Kar. 

> 79 - 

-346 Ref. 1942 O.W.N. 432. 

-446 Ref. 19.^ O.W.N. 786. 

25 All. 27 Diss. I.L.R. 1942 Kar. 

435 - 

-48 Rel. I.L.R. (1942) 1 Cal. 

562 . 

-128 Ref. 1942 O.W.N. 432; 

786. » 

-132 Dist. 21 Pat. 778. 

-133 FoU. I.L.R. 1942 Kar. 

157 - 

-334 Dbt. 17 Luck. 164. 

-341 Ref. 1942 A.L.J. 587. 

-407 (P.C.) Ref. I.L.R. 1942 

All. 518; I.L.R. 1942 Nag. 
214. 

a6 AIU162 FoU. 44 Bom.L.R. 643; 
Ref. I.L.R. 1942 Lah. 517 
. (F.B.). , 

-365 Not FoU. I. L. R. 1942 

Nag. 633 . 

j68 Ref. 1942'A.L.J. 386. 
-407 Ref. 1942 O. W. N. 672 
0F.B.). 

■472 Ref. I. L. R. 1942 Bom. 

340 . 

-490 Ref. 17 Luck. 636. 

-493 Ref. 1942 N.L.J. 139. 

- 549 Dist. 1942 O.W.N. 237. 

—-588 Dbt. 1942 O.W.N. 750. 

27 All. 151 Not. FoU. I.L.R. 10 
Nag. 432. 


942 


-“§4 Foil. I.L.R. 1942 Nag. 

- .334 (P‘C.) Dbt. I.L.R. 1042 

Nag. 245. 

-356 Rel. 23 P.L.T.8J. 

• -ii02 Dbs. 46 C.W.N. 303. 

Rel. 1942 O.W.N%,. 

28 All. 41 Ref. 46 C.W.N. 561. 

137 Ref. I.L.R. 1942 All. 500. 
*57 Ref. I.L.R. 1942 AU. 36^* 

—n'*; ’’’ s-t®- 

—^88 Dut. 17 Luck. 319. 

• -302 Ref. I.L:R. 1942 AU. 8<w. 

—482 (P.C.) RH. iTr. 

N?«- 393 - 

-585 (P.C.) Rel. I.L.R. 1942 

Nog. 642. 

-683 Ref. 44 P.L.R. 269. 

“^ 74 * Ref. 17 Luck. 472. 

29 All. 37 Foil, at Pat. 377. 

- 912 Ref. 23 P.L.T. 227. 

R*‘f* I*L.R. 1042 Ml. 

- 33 ' Rel. 1942 A.rj. 94^1. 

L.R. 1942 .\U. 8ao. 

-- 373 Ref. 1942 N.LJ. 434. 


29 All. 608 Ref. 23 P.L.T. 227. 

-730 Dbt. 17 Luck. 702. 

-773 Ref. I.L.R. 1942 AU.247. 

30 AU. 30 Dbt. I.L.R. 1942 All. 

832(835). 

-117 Rel. 17 Luck. 297. 

-134 FoU. 1942 O.W.N. 435. 

-141 Ref. 17 Luck. 623. 

-197 Ref. I.L.R. 1942 ^m. 

467. 

- 375 Ref 23 P.L.T. 218. 

-394 Ref. 1942 .A.L.J. 152. 

-525 (P.C.) Ref. 21 Pat. 102. 

31 All. 49 Ref. 17 Luck. 215. 

■65 Ref. (1942) 2M.L.J.525. 
•156 Ref. 1942 O.W.N. 672 
(F.B.). 

176 Ref. 17 Luck. 530= 1942 
O.W.N. 546. 

-412 Ref. I.L.R. 1942 All. 518. 

-572 FoU. 44 P.L.R. 31 ; Ref 

I.L.R. 1942 AU. 509 

32 AU. 1 Dbt. I.L.R. 1942 Nag. 

309 - 

-30 Rel. I.L.R. 194a All. 42. 

-138 Dbt. I.L.R. 1942 Nag. 

309 - 

-410 (P.C.) FoU. 21 Pat. 377. 

-491 Ref. (1942) a M.L.J. 663. 

-571 Foil. I.L.R. 1942 Nag. 

. 620. 

- 575 Ref (1942) I M.L.J. 522. 

-625 Rel. 17 Luck. 84. 

33 AU. 51 (F.B.) Dbt. 17 Luck. 

702. 

- 344 (P*C.) Ref. 1942 N.L.J. 

570 . • 

-356 Rel. 23 P.L.T. 717 (p. 

G.). 


-457 Ref. 44 P.L.R. 87. 

-479 Rel. 1942 O.W.N. 313; 

494 - 

-645 Rel. I.L.R. 1942 Kar. 

* 77 . 

-708 Ref. 1942 O.W.N. 672 

(F.B.). 

- 757 Rel. 1942 O.W.N. 351. 

34 AU. 172 Dbt. I.L.R. 1942 All. 

103. 

-184 Ref. 23 PX.T. 218. 

-Dbt. 21 Pat. 815; Ref. 

I.L.R. (19,^2) I Cal. 211. 

-606 Ref. I.L.R. 1042 AU. 

608 (619). 

35 All. 48 (P.C.) FoU. I.L.R. 1942 

Nag. 592. 

-58 Ref. 1942 N.L.J. 547. 

-227 (P.C.) Ref. I.L.R. 

{1942) Mad. 562=(i94a) 1 
M.L.J. 472. 

-487 Dbt. J7 Luck. 341. 

•524 Ref. I.L.R. 1942 Bom. 
190. 

-558 Dbt. I.L.R. 1942 Nag. 
494. 

-Sdo Rel. >7 Luck. 376. 

S6 All. 280 Ref. 44 P.L.R. 203. 
—>-284 Ref. 1942 O.W.N. 200, 

— . -350 (P.C.) Dbt. I.L.R. 
194a Nag. 245: Ref. 1942 O. 
W.N. aot>. 

•J70 Ref. 17 Luck. 226. 
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37 All. 40 Dbt. I.L.R. 1942 Nag. 
92- 

-189 Rel. I L.R. (1942) 1 Cal, 

562. 

-309 Not Appr. (1942) 2 M, 

LJ. 47* 

-557 Ref. I.L.R. 1042 All. 518; 

I.L.R. 1942 Mad. 844. 

-624 Ref. 17 Luck. 128. 


38 All. 56 Dist. 1942 O.W.N. 793. 

-62 Foil. 1942 O.W.N, 281. 

-237 Ref. IJL.R. 1942 Nag. 1. 

-469 Dist. I.L.R. 1942 Bom. 

456. 

-509 Ref. 17 Luck. 109. 

-570 Ref. 17 Luck. 198. 

39 All. 348 Not Foil. I.L.R. 1942 

Nag. 510. 

-412 Ref. (1942) 2 M.L.J. 140. 

-437 Ref. I.L:R, 1942 

Mad. 502=(i942) i M.L.J. 
57 (F.B.) ; I.L.R. 1942 Nag. 
214; 543- 

-469 Ref. I.L.R. 1942 All. 

5*8 (574) 

-553 (P'G.) Rel. I.L.R. 1942 

Nag. 468. 

-7! I Ref. 17 Luck. 558. 

40 All. 12 Rcl. 1942 O.W.N. 213. 
-159 (P.C.) Ref. 1942 N.L.J. 

21. 

-271 Foil. 21 Pat. 778. 

-487 (P.C.) Foil. 44 P.L.R. 

87. 

•615 Ref. 23 P.L.T. 62. 


-680 Ref. I.L.R. 1942 Lah. 

559 (F-B.)- 

41 All. HI Rel. I.L.R. 1942 Mad. 

3o8={i94i) 2 M.L.J. 913. 

- 243 Ref. I.L.R. (1942) I 

Cal. 427. 

—399 Expl. 23 P.L.T. 267. 

-553 Dist. I.L.R. 1942 Nag. 

642. 

-583 Ref. I.L.R. 1942 All. 

862. 

■..—656 Dist. I.L.R. 1942 All. 
821 (829). 

42 All. 158,167 (P.C.) Rel. I.L.R. 

1942 Nag. 732. 

-257 Foil. 21 Pat. 778. 

-264 Not Foil. I.L.R. 1942 

Nag. 322. • ' 

-290 Ref. 44 Bom.L.R. 699. 

136 Dist. I.L.R. 1942 All. 
421. 

.347 Dist. 44 Bom.L.R. 912. 
-368 Ref. 1942 N.L.J. 478. 

43 All. 20 (23) Rel. I.L.R. 1942 

All. 821 = 1942 A.L.J. 346. 

_35 Dist.I.L.R. 1942All.821 

(829); Rel. 1942 A.L.J.346. 

-92 Foil. 21 Pat. 778. 

-137 Foil. 1942 N.L.J. 218. 

-159 Dist. I.L.R. 1942 All. 

821 (829). 

-305 Dist. I.L.R, 1942 Nag. 

414. 

-389 Ref. 17 Luck. 558. 

-394 Not Foil. I.L.R. 1942 

Mad. 688 =(i942) i M.L.J. 
377- 


43 .\ll. 463 =i 9A.L.J. 312 Overr. 

1942 A.L.J. 732. 

-589 Foil. ^ Bom.L.R. 15. 

44 All. 19 Ref. 44 P.L.R. 437. 

——67 Ref. I.L.R. 1942 Nag. 
393- 

-190 Ref. 23 P.L.T. 528. 

-503 (P.C.) Ref. I.L.R. 1942 

Mad. 42=(i94i) 2 M.L.J. 
406. 

-521 Dist. I.L.R. 1942 Kar. 

516. 

-546 Rel. I.L.R. 1942 Nag. 

182. 

-636 Ref. 17 Luck. 487. 

-677 Ref.(i942) 2 M.L.J. 164. 

-686 Ref. I.L.R. 1942 AU. 

129* 

45 All. 2t Dist. I.L.R. 1942 Nag. 

73- 

-66 Ref. I.L.R. 1942 Lah. 

491 (F.B.). 

-179 Ref. 44 P.L.R. 87. 

-179, 184 (P.C.) Foil. I.L.R. 

1942 N^. 294. 

-297 Ref. I.L.R. 1942 All. 

708 (736)=i942 A.L.J. 487. 

-445 Rel. I.L.R. 1942 All. 821 

(826). 

-506 (F.B.) Dist. 17 Luck. 

702. 

-520 Ref. 17 Luck. 636. 


624 Dist. I.L.R. 1942 Nag. 
428. ' 

46 All. 95 (P.C.)- Ref. I.L.R. 
1942 All. 498 ; I.L.R. 1942 
Nag. 214 ; I.L.R. 1942 Mad. 
502=s(i942) I M.L.J. 57 
(F.B.). 

-254 Not Foil. 21 Pat. 778. 

-295 Ref. I.L.R. 1942 All. 


498. 

359 Dist. 1942 N.L.J. 218= 
I.L.R. 1942 Nag. 315. 

.77 Ref. 17 Luck. 636. 

537 Ref, 23 P.L.T. 62. 

■560 Not FoU. I.L.R. 1942 
Mad. 688= (1942) I M.L.J. 

377- 

'611 Not Foil. I.L.R. 1942 
Nag. 208. 

20 Foil. I.L.R. 1942 N^. 
161. 

.93 (F.B.) Ref. I.L.R. 1942 
Mad. 749=(i942) t M.L.J. 
538. 

-815 Ref. (1942) I M.L.J. 

485. 

-831 Ref. 44 P.L.R. 437. 

47 All. 44 Ref. 17 Luck. 739. 

-78 Ref. I.L.R. 1942 Kar. 

358. 

-121 Rcl. I.L.R. 1942 Nag. 

414. 

-165 Rel. 23 P.L.T. 528. 


-268 Foil. I.L.R. 1942 Nag. 
208. 

tgi Ref. 44 Bom.L.R. 727; 
23 P.L.T. 167. 

-385 Ref. 23 P.L.T. 91. 

-^434 Ref. 44 P.L.R. 236. 

■ 637 (F.B.) Reaffirmed I.L. 

R. 1942 AU. 357 (F.B.). 


47 All. 756 Foil. & Dist. 21 

Pat. 720. 

-770 FoU. I.L.R. 1942 All. 

121. 

-795 FoU. 23 P.L.T. 528. 

-916 Rel. I.L.R. 1942 Nag. 

414. 

48 AU.-6o, 68 Ref. I.I..R. 1942 

Kar. 193. 

-77 Rel. 1942 O.W.N. 368. 

-209 Rel. I.L.R. 1942 Kar. 

*96. I 

-239 Rel. I.LIR. 1942 Nag. 

414 


•413 Rel. I.L.R. 1942 Kar. 
354. 

-493 Diss. I.L.R. 1942 AU. 

859- 

-501 FoU. 44 P.L.R. 71; Ref. 
1942 O.W.N. 387. 

-518, 527 (P.C.) Ref. I.L.R. 
1942 Nag. 214. 

■529 (540 Rcf. I.L.R. 1942 
AU. 518 (568). 

>84 Ref. I.L.R. 1942 Lah. 
491 (F.B.). 

-705 Rel. 23 P.L.T. 46. 

49 /Ul. 5 Ref. I.L.R. 1942 Nag. 
62. 

-149=25 A.L.J. 80 (P.C.) 

Ref. 1942 A.L.J. 94=I.L.R. 
1941 AU. 820. 

-276 Ref. 17 Luck. 366. 

-379 Rcl- 23 F-L.T. 354. 

-379 Foil. 21 Pat. 601. 

-385 Dist. 21 Pat. 799. 

-430 Rcl. I.L.R. 1942 Nag. 

393, 

-^443 Rel. 23 P.L.T. 534. 

-454 Rel. 23 P.L.T. 104. 

-464 Dist. I.L.R. 1942 Kar, 


516; Rel. 1942 O.W.N. 63. 

-^482 Ref. 1942 N.L.J. 547. 

-488 Dist. I.L.R. 1942 All, 

169 (F.B.). 

-496 Rcl. 1942 A.L.J. 656. 

-645 Ref. I.L.R. 1942 Mad. 

36o=(i94i) 2 M.L.J. 1024. 

-763 FoU. I.L.R. 1942 Nag. 

608. 

—923 Ref. 44 Bom.L.R. ni. 

50 All. 454 Dist. 17 Luck. 164. 

-489 Ref. I.L.R. 1942 All. 

708 (727).. 

-^495 Ref. I.L.R. 1942 All. 

425- 

-507 Ref. (1942) 2 M.L.J. 94. ' 

-517 Dist. 17 Luck. 702. 

-569 Ref. I.L.R. 1942 Nag. 

393- 

-606 Foil. (1942) 2 M.L.J. 

626. 

■709 Ref. I.L.R. 1942 Bom. 


39. 

-722 (P.C.) Ref. I.L.R. 1942 

Lali. 129. 

-754 Dist, I.L.R. 1942 Kar. 

516 ; Rel. 1942 O.W.N, 63. 

-857 Ref. I.L.R. 1942 All. 

448 ; 671 (679). 

-909 (F.B.) FoU. 17 Luck' 

105. 
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51 All. I Ref. I.L.R. 1943 All. 
51B. 

Ref. I.L.R. 1943 Bom. 

Foil. I.L.R. 1942 AU. 
259 - 

[37 (F.B.) Ref. 17 Luck. 
449 - 

-346 Foil. I.L.R. 1942 Nag. 
779 - 

-467 Rel. I.L.R. 1942 Lah. 
40 ^- 

.. Dbt. 17 Luck. 353. 
ii2 Ref. I.L.R. (1943) I 
Cal. 427. 

■ - 672 Ref. 17 Luck. 739. 

-^—765 Ref. I.L.R. 1942 Nag. 
740 



771 (P.C.) Ref. I.L.R. 1943 
Nag. 73. 

-1010 Dist. I.L.R. 1942 Nag. 

414* 

52 All. 338 FoU. 17 Luck. 249. 
•358 Ref. 1942 O.W.N. 672 
(F.B.). 

•368 Ref. I.L.R. 1942 Bom. 
441. 

-430 Ref. I.L.R. 1942 Lali. 
517 (F.B.) ; 807. 

Rc). I.L.R. 1942 Nag. 

-546 Foil. -14 Bom.L.R. 912. 
"553 *942 O.W.N. 4.46. 

-5& Not Foil. I.L.R. 1942 
Nag. 518. 

•619 Ref. 1942 O.W.N. 68. 

-623 Ref. I.L.R. 1942 All. 

^^ 59 - 

-761 DUs. 44 P.L.R. 342 : 

Dut. 44 P.L.R. 415. 

t 4 Ref. 1942 O.W.N. 97 ; 
3 - 

J56 Ref. 194a N.L.J.547. 

-927 Ref. I.L.R. 1942 All. 

859. 

-1005 DUs. 21 Pat. 799. 

53 AU. 5 Rel. I.L.R. 1942 Nag. 
588. 

—100 Dist. J7 Luck. 164. 

-114 Dut. 1942 O.W.N. 343. 

->57 Ref. 23 P.L.T. 379. 

■^—216 Ref. I.L.R. 1942 All. 

859- 

-223 Foil. I.L.R. >942 Nag. 

277 ■ 



239 (F.B.) Ref. 46 G.W.N. 

4>3 i 


40 t 

808—(1942) 2 Cal. 
(194a) i M.L.J. 5J1. 


J13 Not Foil. (1942) I 

M.L.J. 3ti. 

-804 (F.B.) Rel. I.L.R. 194a 

Kar. >2. 

-868 (872) (F.B.) Ref. (,94a) 

« M.L.J. 173. 

—1006 Rel. I.L.R. 194a Nag. 
414. 

- 1033 (i'-B.) Ref. 44 Bom. 

L.R. Ill, 

54 All. 25 Dist. 23 P.L.T. 6!5. 

- 93 (P.C.) Dist. I.L.R. 191a 

Kar. 39a. 

-'89 (P.C.) Disc. I.L.R. 194a 


54 All. 205 Rel. 17 Luck. 727- 
-371 Ref. I.L.R. 1^2 Nag. t. 
^411 Rel. I.L.R. 1942 Nag. 

523. 

-428 Ref. I.L.R. 1942 Mad. 
448—(1942) I M.L.J. II. 
-448 Ref. I.L.R. 1942 Mad. 
^=(1941) 2 M.L.J. 1024. 

-475 Diss. I.L.R. 1942 Mad. 
i43=(i94i) 2 M.L.J. 541. 
-506 Ref. I.L.R. 1942 Lal>. 
282 (F.B.). 

-525 Diss. I.L.R. 1942 Nag. 
459. 

-541 Foil. I.L.R. 1942 Nag. 
114. 

J22 Rcl. I.L.I^. (1942) J 
Cal. 245*46 C.W.N. 149. 
646 (F.B.) Not Foil. 17 
Luck. I ; Ref. I.L.R. 1942 
Mad. 526s=(i942) i M.L.J. 

155* . 

806 Ref. 17 Luck. 572. 

81a Ref. 23 P.L.T. 218. 


-822 Ref. I.L.R. 1942 All. 

892. 

-86> Ref. 1942 O.W.N. 387. 

-897 (F.B.) FoU. ^ Bom. 

L. R. 415 ; Ref. (1942) "a 

M. L.J. 47; 194a O.W.N. 
165 (F.B.). 

-904 FoU. I.L.R. 1942 AU. 

169 (F.B.). 

-1019 Ref. I.L.R. 1942 Bom. 

574 - 

-1031 Dist.21 Pat.601. 

-1067 (P.C.) Ref. 44 P.L.R. 

382. 

55 AU. 139 Ref. I.L.R. 1942 Bom. 

204. 

*->73 Ref. 1942 O.W.N. 532. 

->9> Ref. 23 P.L.T. 218. 

-22! Ref. (>942) I M.L.J. 

575. 

-^256 FoU. I.L.R. 194a Nag. 
478; Ref. >7 Ij^k. 605; 
628. 

-283 Ref. I.L.R. 1942 Mad. 

95=(«940 2 M.L.J. 311 
(F.B.); I.L.R. >942 Mad. 

-326 Ref. I.L.R. 1942 Lah. 

491 (F.B.). 

-370 Ref. I.L.R. >942 All. 

498; I.L.R. 1942 Nag. 214. 

■ —393 FoU. 2> PSt. 481. 

-554 FoU. I.L.R. >942 AU. 

259. 

-7>5 Ref. I.L.R. 1942 All. 

892. 

*- 775 Rel. >7 Luck. 249. 

——8>4 Ref. 1942 N.L.J. 30. 

-897, 910 (F.B.) Rel. I.L.R. 

>942 Nag. 740. 

—972 Not FoU. I.L.R. >942 
Nag. 325. 

-903 (P.C.) Rcl. I.I..R. 1943 

Kar. 448. 

56 AU. 134 Ref. 44 Bom.L.R. >n. 
-14a Dut. (1942) 2 M.L.J. 

500. 


56 All. 250 Ref. I.L.R. 194a 
Kar. 18G ; 17 Luck. i8a. 

-251 Rel. 23 P.L.T. 18. 

-376 (P.C.) Ref. I.L.R. 1942 

Nag. 369. 

-468 (P.C.) Expl. 2> Pat. 

710 ; 1942 A.L.J. 159 (P.C.). 
-504 Expl. (1942) 2 M.L.J. 
761 (P.C.). 

•537 Ref. 44 P.L.R. 258. 

-561 Dist. I.L.R. 1942 Nag. 

> 3 >- 

624 Ref. >942 N.L.J. 30. 

656 Ref. 44 P.L.R. 288. 

711 Dist. I.L.R. 1942 Kar. 

392. 

-791 (F.B.) Dist. 21 Pat. 

838. 

56 All. 82 > R^f. 46 C.W.N. 882 = 
I.L.R. (1942) 2 Cal. 485. 

-B95 Ref. I.L.R. 1942 All. 859. 

-921 Not FoU. I.L.R. 1942 

Mad. 770=(i942) i M.L.J. 

' 532 



1026 Dist. I.L.R. (94a All. 
8a I (830). • 

57 AU. 145 (F.B.) Rcl. (1942) 2 
M.L.J. 442. 

-156 (P.C.) Foil. I.L.R. 1942 

Lah. 129 (F.B.). 

->76 Ref. I.L.R. 1942 -All. 

509- 

-242 (P.C.) Appl. I.L.R. 1Q42 

Mad. 868 ; Ref. I.L.R. 19^ 
Mad. 562=(i942) i M.L.J. 
472. 

-278 (F.B.) Rel. 1942 O.W.N. 

753 * „ _ 

-330 (F'C.) Ref. I.L.R. 1042 
Nag. 468. 

•439 Ref. 194a O.W.N. 343. 
■459 Dist. I.L.R. 1942 Nag. 
414. ® 

•506 Rel. 17 Luck. 376. 


'57| Dist. I.L.R. >942 Nag. 

■580 Not FoU. (1942) 2 M,L. 
J- 431 - 

-^5 Ref. I.L.R. 1942 All. 247: 

I.L.R. 1942 Nag. 543, 

-638 Ref. 23 P.lV 2?a 

-: 44P.L.R. 

-881 Diss. I.L.R. >942 Lah 

717 (F.B.). 

949 Ref. 1942 N.L.J. 5QQ. 

983JF.B.) ReX lCr? 1^2 


Lah 491 (F.b!). 

58 .\U. a6i 271 (F.B.) Ref. I.L.R. 

59 o=(i 94 a) i 

M.L.J. 469 (F,B,). 

- 3 » 3 Ref. i7Luck.366. 

1% (Fi)!-*--*-' 

-495 Rc^ I.L.R. 1042 

-G4.1 Cons. I.L.R. (i^aj 

La). 507: Ref. 46 c^vI 

9 M* 
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58 All. 734 Dist. I.L.R. 1942 Bom 
823 ; Rel. 17 Luck. 655. 

-949 (F-B.) Not Foil. I.L.R. 

1942 Nag. 118 ; Ref. 23 P.L. 
T. 91. 


THE YEARLY DIGEST, 1942. 


T. 91. 

-1019 Ref. I.L.R. *942 Bom. 

467- .. ^ _ 


467- 

I.L.R. 1937 All. 234 Ref. I.L.R. 
1942 Lab. 386. 

-317 Rel. I.L.R. 1942 Nag. 

414. 

-344 Ref. I.L.R. 1942 Lah. 

517 (F.B.). • 

—;-366 Ref. 1942 N.L.J..3O. 

-403 Disappr. I.L.R. 1942 

All. 45 (F.B.). 

-443 Rel. 1942 N.L.J. 372. 

-500 Ref. I.L.R. 1942 All. 185 

(F.B.). 

-5r4 Dist. I.L.R. 1942'All. 351. 

-616 Foil. I.L.R. 1942 Bom. 

175 ; Ref. 44 P.L.R. 347 ; 
Rel. I.L.R. *942 Lah. 746 
(F.R). 

-759 Rel. I.L.R. 1942 All. 45 

(F.B.). 

-—805 Appr. I.L.R. 1942 All. 
185 (F.B.. 

-825 (F.B.) Rel. I.L.R. 1942 

AU. 518. 

-880 (F.B.) Foil. 44 Bom.L.R. 

415 i Ref. I.L.R. 1^42 Bora. 
169. 

—943 Disappr. I.L.R. 1942 All. 
45 (F.B.). 

.L.R. 1938 All. 1 Foil. 21 Pat. 

—19 bverr. I.L.R. 1942 All. 

45 (F.B.). 

” 1 . 17 Luck. 597. 
r. I.L.R. 1942 All. 185 


>ist. I.L.R. 1942 Nag 

isappr. I.L.R. 1942AU 

)ist. I.L.R. 1942 All 

'01,703)- ... o 

rf. I.L.R. 1942 All. 398 
ppr. 23 P.LT. 267. 
ef. I.L.R. 1942 All. 493 
L'cl. I.L.R. 1942 Kar 

’.G.) Rcl. I-L-R- »942 
640=* (1942) * 

svei'sed {1942) 2 
L7 C.W.N. 60 (P.C.). 
oil. 1942 O.W.N. 789 
^B.) Ref. 21 Pat. i. 

;f. I.L.R. 1942 AU. 368 
5 All. 200. Dist. I.L.R 
3om. 5^2. 

jf. I.L.R. 1942 All. 185 

Lei. I.L.R. 194a AU. 
B.). ' 

list. I.L.R. 1942 Nag. 

.ef. I.L.R. 1942 Mad. 
[1942) 1 M.L.J. n. 
?.B.) Rel. I.L.R. 1942 
l 47 (F.B.) ; 548. 


I.L.R. 1939 All. 554 Ref. (1942) a 
M.L.J. 425. 

-563 Not FoU. 1942 N.L.J. 485. 

-647 (F.B.)=37 A.L.J. 522 

Ref. 1942 A.L.J. 592 (F.B.). 

-680 Ref. I.L.R. 1942 All. 518. 

-817 Ref. I.L.R. 1942 AU. 

185 (F.B.).. 

-863 FoU. I.L.R. 1942 Bom. 

249 - 

-934 Ref. vj Luck. 52. 

I.L.R. 1940 AU. I Rel. I.L.R. 
1942 *AU. 144. 

-26 Appr. 1942 N.L.J. 485. 

Ref. 17 Luck. 555. 

136 Ref. I.L.R. 1942 All. 
289. 

-314 Ref. I.L.R. 1942 Mad. 
I58=:(i94i) 2 M.L.J. 618. 
-334 Dist. I.L.R. 1942 All. 

35 «- 

■338 Diss. I.L.R. 1942 Kar. 
79 - 

•338 Dist. 21 Pat. 644.- 
•344 Not FoU. 17 Luck. I. 
(F.B.) Appr. 46 C.W.N. 

160. 

-396 Disc. I.L.R. (1942) I 

Cal. 436; Not FoU. 23 P.L. 
T. 475 - 

-542 Rcl. I.L.R. 1942 All. 

848 (850). • 

-710 Rel. I.L.R. 1942 Nag. 

506. 

-730 Ref. I.L.R. 1942 AU. 86. 

-805 Ref. I.L.R. 1942 AU. 445. 

I.L.R. 1941 AU. 136 Ref. I.L.R. 
1942 AU. 832 (838). 

-153 Ref. I.L.R. 1942 AU. 26. 

186 Ref. 17 Luck. 52. 


-617 Ref. 1942 O.W.N. 654. 

I.L.R. 1942 AU. 103 Ref. I.L.R. 
1942 AU. 624 (646}. 

-119 Overr. 1942 A.L.J. 554 

(F.B.). 

-448 Ref. I.L.R. 1942 All. 

671 (077)- 

ALLAH.\B.\D LAW JOURNAL. 

1 A.L.J. 247 Dist. 17 Luck. 164. 

2 A.L.J. 29 Rcl. 1942 A.L.J. 483. 
-203 Ref. 1942 N.L.J. 547. 

3 A.L.J. 833 Ref. 1942 AX.J. 383. 

5 A.L.J. 752 Ref. 1942 N.L.J. 531. 

6 A.L.J. 135 Rcl. 17 Luck. 284. 
-924 Rel. I.L.R. 1942 Nag. 

695. 

7 A.L.J. 74 > FoU. 1942 A.L.J. 419. 

8 A.L.J. 674 Rcl. I.L.R. 1942 AU. 

42. 

9 A.L.J. 672 Foil. 1942 O.W.N. 

435. 

10 A.L.J. 185 Foil. 1942 A.L.J. 

446; Ref. I.L.R. 1942 AU. 
810 (816). 

If A.L.J. 127 Ref. 17 Luck. 755 
(F.B.). 

12 A.L.J. 15 Rtf. I.L.R. 1942 Mad 
. 494=(»94«) a M.L.J. 787. 

-1080 Ref. 44 F-L.R. 437 - 

13 A.L.J. 470 Ref. I.L.R. 1942 

Lah. 470. 

- 7'^5 Ref. 1942 O.W.N. 574. 


21 


13 A.L.J. 753 Rel. 1942 A.L.J. 
561. 

-843 Ref. 17 Luck. 215. 

-901 Rel. 1942 A.L.J. 561. 

14 A.L.J. 85 Ref. 17 Luck. 558. 

-247 Ref. r942 A.L.J. 677. 

r6 A.L.J. 44 Rel. 1942 A.L.J. 634 
17 A.L.J. 15J Ref. I.L.R. 1942 

AU. 759(768); 17 Luck. 72. 

-832 Dist. 21 Pat. 601=23 

P.L.T. 354. 

-922 Ref. 17 Luck. 215. 

19 A.L.J. 822 Not Foil. I.L.R, 
1942 AU. 121 ; Ref. I.L.R. 
1942 AU. 155. 

A.L.J. 358 Rel. 1942 A.L.J. 
346. 

•-701 Ref. 1942 O.W.N. 766. 

-930 Rel. I.L.R. 1942 Nag. 

695- 

23 A.L.J. 97 (103) Ref. I.L.R. 

1942 All. 518 (561). 

-869 Ref. 1942 O.W.N. 582. 

24 A.L.J. 347 Ref. I.L.R. 1942 

AU. 242. 

-355 RtU *7 Luck. 610. 

-441 Ref. I.L.R. 1942 All. 

756 (F.B.). 

-557 Dist. 1942 A.L.J. 419. 

-751 Ref. I.L.R. 1942 All. 

745 (748)- 

25 A.L.J. 213 Rel. 1942 A.L.J. 

661. 

-749 Ref. I.L.R. 1942 AU. 945. 

26 A.L.J. 268 Diss. 1942 A.L.J 

487. 

-1174 Ref. I.L.R. 1942 AU. 

5J8 ( 57 a). 

27 A.L.J. 9 (P.C.) Rel. 1942 A.L. 

J. 264 (P.G.). 

-976 Ref. 17 Luck. 739. 

-1257 Ref. 17 Luck. 215. 

1930 A.L.J. 99 Ref. I.L.R. 1942 
AU. 862. 

-224 Ref. (1942) 2 M.L.J. 97. 

-389 Ref. I.L.R. 1942 AU. 945 

-901 FoU. 1942 A.L.J. 340. 

-1537 Rcl- «942 A.L.T 483- 

-1572 Overr. I.L.R. 1942 All. 

624 (F.B.). 

1931 A.L.J. 314 Ref. I.L.R. 1942 
AU. 745 (750). 

-^417 Ref. 44 Bom.L.R. 839.' 

-603 Ref. 1942 A.L.J. 44. 

—649 Rel. 1942 A.L.J. 386. 

-727 FoU. 1942 A.L.J. 419. 

-777 Rcl. 1942 O.W.N. 281. 

1932 A.L.J. 228 FoU. 44 Bom. 
L.R, 855. 

-392 Ref. I.L.R. 1942 Bom. 

704. 

-^497 Rcl. 17 Luck. 284. 

-691 Ref. I.L.R. 1942 All. 862. 

-731 Rel. 1942 A.L.J. 352. 

-1029 Ref. I.L.R. 1942 AU. 

671 (679). 

-1110 Ref. I.L.R. 1942 All. 

518. 

1933 A.L.J. no FoU. 1942 A.L.J. 
340. 

-255 Rcl, 1942 O.W.N. 206. 

































































CASES FOLLOWED, 0 \^RRULED, ETC. 


xlix 


1933 A.L.J. 957 *942 A.L.J. 

376. 

-1059 Rcl. 1942 OAV.N. 425. 

1034 .A.L.J. 247 Ref. 17 Luck.Cos. 

-jsS IF.B.) Rcl. 1942 A.L.J. 

559. 

-827 Foil. 1942 A.L.J. 340. 

857 Dbappr. I.L.R. 1942 All. 
421 (F.B.). 

-1197 Ref. 1942 A.L.J. 346. 

1935A.L.J. 139 Ref* I942 0 .\V.N. 
582. 

-383 Rel. I.L.R. 1942 AU. 832 

(&40). 

L41 Rel. 1942 O.W.N. 281. 

J78 (P.C.) Ref. I.L.R. 1942 
All. 425. 

1936 A.L.J. 3 Rel. 1942 A.L.J. 

-So Ref. I.L.R. 1942 AU. 518 

(570). ^ 

-1250 Dist. I.L.R. 1942 AU. 

351. 

•=1—1366 Ref. 1942 O.W.N. 791. 

1937 A.L.J. 120 Ref. 17 Luck. 
121. 

-125 Ref. I.L.R. 1942 All. 

185 (F.B.). 

-126 Rel. 1942 O.W.N. 281. 

-466 Rel. 1942 O.W.N. 281. 

-659 Ref. 17 Luck. 755=1942 

O.W.N. J65 (F.B.). 

-843 Ref. I.L.R. 1942 AU. 155. 

-1095 Ref. 1942 O.W.N. 699. 

-1367 Rcl. I.L.R. 1942 AU. 

45 (LB.). 

1938 A.L.J. 541 OvciT. I.L.R. 
1942 All. 174 (F.B.). 

-708 Rcl. 17 Luck. 502. 

—754 Ref. I.L.R. J942 All. 

-7^3 Ref. f.L.R. 1942 All. 

5 > 8 . 

- 786 (P.C.) Ref. I.L.R. J942 

All. 518 (574) ; 1942 A.L.J. 

- ' . ^ 5 Ref. 1942 A.L.J. 722. 

*939 A.L.J. 101 Ref. I.L.R. 1942 
All. 050. , . 

-213 (219) Ref. 1942 A.L.J. 

37 * 

-555 Overr. I.L.R. 1942 All. 

174 (F.B.). 

-1048 (1050) Ref. I.L.R. 1942 

» All. 185 (F.B.). 

1940 A.L.J. 118 Ref. »7 Luck. 462. 
-177 Kef. 1942 A.L.J. 578 (F. 

-470 Foil. 1942 A.L.J. 399. 

-497 Rcl. 1942 O.W.N. 117. 

—598 Ref. LL.R. 1942 All. 
038->942 A.L.J. 632. 

- -650 l>i5t. 1942 O.W.N. 368. 

1941 A.L.J. 549 (F.B.) Ref. 17 
lAick. 623 ; Rcl. 17 Luck, 
597 * 

»y 42 A.L.J .»78 I.I..R..i9^All.* 

“ Lcl. 1942 O.W.N. 

V. D. 1942 -.G 


allah.\b.ad weekly 
NOFES. 

1882 A.W.N. 69 Foil. 1942 .\.L.J. 
419. 

1888 A.W.N. 187 Dist. I.L.R. 
1942 AU. 680 (692, 702, 704). 

-^210 Ref. I.L.R. >942 ^fa^* 
24=(i94i) 2 M.L.J. 263. 

1889 A.W.N. 169 Dist. I.L.R. 
1942 AU. 8ai (829). 

1890 A.W.N. 100 Rel, I.L.R. 1942 
All. 42. 

1892 A.W.N. 115 Dist. 17 Luck. 
164 ; Ref. I.L.R. 594 ® AU. 
> 55 * 

,1898 A.W.N. 145 Rrf. 1942 A.L.J. 
677. 

rgo? A.W.N. 38 Ref. (1942) * 
M.L.J. 325. 

I.L.R. BOMBAY SERIES. 

1 Bom. 352 Ref. I.L.R. 1942 Bom.* 

357 

-610 Ref. 17 Luck. 663. 

2 Bom, 19 Ref. I.L.R. 1942 Bom. 

357 * 

-25Q Dist. I.L.R, 1942 Bom. 

- 83. 

-481, 487 Rel. I.L.R. 1942 

Kar. 45. 

3 Bom. 54 Ref. I.L.R. 1942 AU. 

5*8 (570). 

-154 Foil. I.L.R. 1942 N^. 

721. ^ 

4 Bom. 473 Foil. I.L.R. 1942 Nag. 

721. 

-515 (F.B.) Rel. I.L.R. -1942 

Nag. 636. 

-590 Diss. I.L.R. 1942 Nag. 

54** 

5 Bom. 8 Cons, Bom.L.R. > 11. 
-132 Ref. I.L.R. 194a Bom. 

287. 

-451 Rcl. I.L.R. 1942 Kar. 

32* 

6 Bom. 42 Ref. I.L.R. 1942 Bom. 

441. 

-46o Dist. J942 O.W.N. 480. 

-498 Overr. I.L.R. 1942 Bom. 

75 * 

-599,609 Rcl.I.L.R. 1942 Kar, 

559, 

7 Bom. 167 Ref. I.L.R. 1942 Bom. 

-So Ref. I.L.R. 1942 Boro. 

776. 

—^13 Ref. 44 P.L.R. 275. 

-438 Ref. I.L.R. (1942) 2 Cal. 

4 * 3 * 

8 Bom. 585 Ref. I.L.R. 1942 AU. 

• ^ 5*8 ( 579 )* 

9 Bom. 86 Rcl. I.L.R. 1942 Nag. 

232. 

10 Bom. 88 Cons. 44 Bom.L.R. 

III. 

>24 Cons. 44 Bom.L.R. 111. 
j 88 Ref. 1942 N.L.J. 547. 
•461 (P.C.) Foil. I.L.R, 1942 

Na«. i3** 

-659 Ref. 46 C.W.N. 289. 

561. 

11 Bom. 37 Ref. I.L.R. (1942) 2 

Cal, 413, 


II Bora. 473 FoU.. I.L.R. 
1942 Nag. 633. 

- 55 * Ref. 4.4 Bom.L.R. 

894* 

-704 Ref. (*942) t M.L.J. 44. 

'12 Bom. 247 Cons. 44 Bom.L.R. 
643. 

>3 Bom. 126 Foil. I.L.R. 1942 Nag 
459 * . „ 

—^89 Ref. 21 Pat. 102. • 

-600 FoU. (1942) I M.L.J. 

230. 

--664 Ref. 1942 O.W.N. 546. 

14 Bom. 165 Ref. 17 Luck. 52. 

-463 Ref. (1942) 1 M.L.J, 119. 

-476 Dist. I.L.R. 19^1 Kar, 

392. 

-562 Dist. 44 Bom.L.R, 894. 

15 Bom, 238 Ref. 17 Luck. 109. 
-565 Ref. I.L.R. 1942 Bom. 

782. 

16, Ektm. 351 Dist. I.L.R. 1942 
Kar. 488. 

-^486 Cons. 44 Bom.L.R. in. 

17 Bom. 169 Ref. I.L.R. 1942 Lah. 
517 (F.B.). 

—*-425 Rcl. I.L.R. 1942 Kar. 

452. 

- 43 * (RC.) Dist, I.L.R. 1942 

Nag, 526. 

-514 FoU. I,L.R. 1942 Bom. 

120 . 

-758 FoU. I.L.R. 1942 Nag. 16 

18Bom.48Rel. I.L.R. i942Lah. 
79 * 

-377 (F.B.) Ref. I.L.R. 1942 

Bom. 26. 

-452 Rcl. 1942 A.L.J. 44. 


19 Bom. 36 Not FoU. I.L.R. 1942 

Lah. 324; Ref. 23P.L.T. 46. 

-96 R^. l.L,R. 1942 Bom. 39. 

-99 Ref. 1942 N.L.J. 434. 

-^428 Ref. I.L.R. 1942 Bom. 

340 * 

-571 Ref, I.L.R. 1942 Mad. 

526=(i942) 1 M.L.J. 155. 

-797 FoU. 1942 N.L.J. 441. 

-821 Dist. 44 Bom.L.R. 912. 

20 Bom. 61 Dbt. 44 Bom.L.R. 

894. 

-86 Ref. 17 Luck. 462. 

-338 Ref. 17 Luck. 482. 

-367 Rel. 1942 A.L.J. 674. 


-390 Cons. 44 Bom.L.R. in. 

-767' Rel. I.L.R. 194a Nag, 

281.- 

21 Boro. 137 Ref. I.L.R. 1942 

Bom. 39. 

-250 Rcl, I.L.R. 194a Kar. 

543 * 

—^22 Ref. (1942) I M.L.J.5n. 

22 Bom, 101 Ref. I.L.R. 194a AU. 

759 (760 = 1942 A.L.J.289. 

-321 Ref. I.L.R. 1943 lir. 

29. 

-558 (F.B.) Ref. I.L.R. 1943 

Mad. t 73 =(* 94 *) a M.L.J. 
803 (F.B.). 

-718 Diss. I.L.R. 1942 Kar. 

433 * 

-I—812 Ref. I.L.R. 1942 All, 518 

„( 590 ). 

23 Bom. 56 Ref. I.L.R. 191a Kar, 

aoo. 


















































1 


23 Bom. 137 (F.B.) Appr. (1942) 

2 M.L.J. 361 (F.B.). 

- 454 • 7 Luck. 366. 

--725 Ref. I.L.R.-I942 AU. 259. 

24 Bom. 50 (P.C.) Ref. I.L.R. 

1942 Nag. 468. 

■ -350 Rel. I.L.R. 1942 Lah. 

717 (F.B.). 

- 435 Ref. I.L.R. 1942 Bom. 

357,757. 

-458 Ref. (1942) I M.L.J. 44. 

■ 547 Ref. I.L.R. 1942 Mad. 
526 =(i 942 ) I M.L.J. 155. 

-591 Ref. (1942) 5 M.L.J. 485. 

-022 Dtst. I.L.R. 1942 Nag. 

294. 

25 Bom. 90 Rel. I.L.R. 1942 Nag. 
2o8. 

-252=2 Bom.L.R. 1012 Foil. 

44 Bom.L.R. 409. 

-263 Ref. 46 C.W.N. 379. 

- 353 (F.B.) Cons. I.L.R. 19 

Bom. 20. 
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Dom, 39. 

-551 Ref. I.L.R. 1942 Mad. 

6o8=(i942) I M.L.J. 331. 

-586 Ref. I.L.R. 1942 Mad. 

868=(i942) 2 M.L.J. 104. 

:6 Bom. 25 Rel. I.L.R. 1942 Bom. 

798. 

-206, 213 (F.B.) Ref. I.L.R. 

1942 Nag. 281. 

—221 (F.B.) Dist. I.L.R. 1942 
Nag. 182. 

—396 Ref. I.L.R. 1942 Bora. 
259 - 

— 55 * Rel. I.L.R. 1942 Nag. 
4 * 4 * 

—707 Ref. I.L.R. 1942 Mad. 

24=(i94:) 2 M.L.J. 263. 

7 Bom. 43 Ref. 1942 N.L.J. 375. 
—140 Ref. 44 P. L. R. 330 (F.B.). 
—284 Diss. I.L.R. 1942 Kar. 

773. 



204 Ujss. I.L.R. 1942 
435 - 

344 Rel. 1942 O.W.N. 773. 
373 = 5 Bom.L.R. 241 Foil. 
44 Bom.L.R. 146. 

515 Cons. I.L.R. 1942 Bom. 
595 - 

600 Rel. I.L.R. 1942 Kar. 


18 Ref. 46 C.W.N. 393. 

-626 Ref. I.L.R. 1942 Nag. 

5*0. 

28 Bom. II Ref. 1942 0 ;W.N. 766. 

-20 (49) Ref. I.L.R. 1942 AU. 

1. 

-62 = 5 Bom.L.R. 672 Foil. 

44 Bom.L.R. 409. 

6 Dist. 46 C.W.N. 393. 

•125 Ref. I.L.R. 1942 Lah. 
559 (F.B.). 

26 Rel. I.L.R. 1942 Kar. 45. 
-238 Dist. I.L.R. 1942 Kar. 
162. 

-253 Dist. I.L.R. 1942 Bom. 
259 - 

1*4 Rel. I.L.R. 1942 Mad. 
90= (1942) 2 M.L.J. 14. 

-340 Ref. LL.R. 1942 All. 950. 

-412 Not Foil. 21 Pal. 138. 

—451 Ref. I.L.R. 1942 Mad, 
746 =(i942) I M.L.J. 435. 

--479 Ref. 1942 N.L.J. 327. 

- 533 Ref. 21 Pat. 102. 





28 Bom. 567 Diss. I.L.R. 1942 

Mad. 13 (2 o)=(i94i) 2 

M.L.J.463 (F.B.).^ 

-679 (F.B.) Ref. I.L.R. 1942 

Bom. 303. 

29 Bom. 161 Ref. 44 P.L.R. 330 

(F.B.). ^ 

-207 Ref. 23 P.L.T. 218. 

-229 Appl. I.L.R. 1942 Bom. 

520. 

-368 Ref. 46 C.W.N. 513. 

30 Bom. I Ref. I.L.R. 1942 Mad. 
33 ( 38 ) = (i94*)2M.L:J. 281 

-49 Ref. 17 Luck. 353. 

-152 Ref. (1942) 2 M.L.J. 281. 

-205, 213 Rel. LL.R. 1942 

Kar. 38. 

-603 Ref. I.L.R. 1942 Lah 

5*7 (F.B.) ; 1942 A.L.J. 722. 
3 * Bom. 15 (F.B.) Rel. I.L.R. 
1942 Kar. 326. 

-120=8 Bom.L.R. 963 Ref. 

44 Bom.L.R. 855. 

-165 Ref. 44 P.L.R. 87. 

- 373 (RC.) Ref. 1942 N.L.J. 

434 - 

- 552=9 Bom.L.R. 950 Ref. 

44 Bom.L.R. 409. 

32 Bom. 50=9 Bom.L.R. 923 
Ref. 44 Bom.L.R. 894. 

-81 Ref. (^942) I M.L.J. 522. 

-275 Ref. (1942) I M.L.J. 21. 

-432 Rel. I.L.R. 1942 Kar. 

559 - 

- 479 Rel- LL.R. 1942 Nag. 

543 - 

33 Bora. 44=10 Bom.L.R, 943 
FoU. 44 Bom.L.R. 643. 

-264 Not FoU. (1942) I M.L.J. 

318; Ref. 1942 N.L.J. 599. 

- 479 =** Bom.L.R, 345 Dist. 

44 Bom.L.R, 907. 

-483 Ref. I.L.R. 1942 Bom. 

403- 

34 Bom. 72 Ref. I.L.R. 1942 AU. 

247; I.L.R. 1942 Nag, jzSi. 

-316=12 Bom.L.R, 130. Foil. 

44 Bom.L.R. 924. 

-329=12 Bom.L.R. 208 FoU. 

44 Bom.L.R. 146. 

-462 Rel. I.L.R. 1942 Kar. 

452 - 

-546 Foil. 21 Pat. 233. 


35 Bom. 79 Dist. I.L.R. 1942 Nag. 

564 ; FoU. 1942 N.L.J. 99. 

-307= *3 Bom.L.R. 508 Appr. 

44 Bom.L.R. 409. 

-342 Ref. 17 Luck. 636. 

—r-438 Rel. I.L.R. 1942 Lah. 
79 - 

-461 -Diss. I.L.R. 1942 Kar. 

12. 

- 487 Ref. 2 iPat.i. 

-516 Foil. (1942) 2 M.L.J. 

607. 

—563 Rel. 23 P.L.T. 534. 

36 Bom. I Ref. 1942 O.W.N. 699. 
-283 FoU. I.L:R. 1942 Nag. 

494 - 

-325 Ref. LL.R. 1942 Bom. 

7 * 7 - 

--500 Ref. 17 Luck. 205, 530. 

37 Bom. 42 Rel. I.L.R. 1942 Kar. 
428.. 


37 Bom. loi Ref. I.L.R. 1942 
Kar. 94. 

•I 14 Ref. 21 Pat. I. 

■651 Rel, I.L.R. 1942 Nag. 
* 34 - 

i 75 (F.B.) Ref. 46 C.W.N. 
838. 

38 Bom. 24 Cons. 44 Bom.L.R. 

Ill, 

-^47 Treated as Overr. I.L.R. 

1942 Bom. II. 

-116 Ref. I.L.R. 1942 AII.950. 

-219=15 Bom.L.R. 1129 Foil. 

44 Bom.L.R, 409, 

39 Bom. 16 Foil. 44 Bom.L.R. 387. 
- 34 Ref. I.L.R, {1942) I Cal, 

253 - 

145 Ref. 44 P.L.R. 330 (F.B.) 
•494 Ref. I.L.R. 1942 Bom. 
7 * 7 - 

•545 Disc. I.L.R. 1942 Mad. 
455 =(* 94 *) 2 M.L.J. 962, 

729 Ref. 17 Luck. 482. 

40 Bom. 235 Ref. LL.R. 1942 Lah. 
5 * 7 - 

-439 Dist. I.L.R. 1942 Bom. 
293 - 

■473 Ref. LL.R. 1942 Bom. 
101. 

-606=18 Bom.L.R. 762 Foil. 

44 Bom.L.R. 146. 

41 Bom. 159 Ref. I.L.R. 1942 Bom 
326. 

-312 Ref. I.L.R. 1942 Lah. 
5*7 


-384 Ref. 44 Bom.L.R. 643. 

-563 Ref. 44 Bom.L.R. 45. 

42 Bom. 80 Foll.^ Bom.L.R, 924. 
-556 Rel. I.L.R. 1942 Bom. 

504. 

-689 Rel. LL.R. 1942 Kar. 

162. 

-728 Not Foil. I.L.R. 1942 

Mad. 77 o=(i942) i M.L.J. 
532 - 

43 Bom. I Rel. I.L.R. 1942 All. 

904- 

‘542 Bom.584. 

-*68 Ref. 17 Luck. 655. 

-(P'C-) FoU. I.L.R. 1942 

Mad. 464= (1942) I M.L.l. 
25O- 

782 RL'R- *942 Bom. 

-507 Ref. 1942 N.L.J. 91. 

- 575 Ref. *7 Luck. 482. 

44 Bom. 55 Ref. 23 P.L.T. 379. 
-223 Impliedly Overr. I.L.R. 

1942 All. 608 (618); (1042) 

2 M.L.J. 390 (P.C.).^ ^ 

283 Rel. I.L.R. (1942) 2 Cal. 
203. 

-327 Ref. I.L.R. 1942 Bom. 
782. 

-366 Dist. I.L.R. 1942 Bom. 
608. 

-405 FoU. 44 Bom.L.R. 643. 

-895 FoU. 44 P.L.R. 540. 

-934 Disappr. I.L.R. 1942 

Bom. 14. 

45 Bom. I Ref. I.L.R. 1942 
Lah.386. 

-329 Foil, I.L.R. 1942 Bom. 

94 - 




















































CASES FOLLOWED, OVERRULED, ETC. 


li 


45 Bom. 337 Ref. O.W.N. 

748. 

-386 Rel. I.L.R. 1942 Kar. 

38. 

-428 Ref. I.L.R. 194a Lah. 

491. 

-567 Ref. I.L.R. 1942 Kar. 

2=23 Bom.L.R. no FoU. 

44Bom.L.R.367. 

-694 Disappr. I.L.R. 1942 

Bom. 326. f 

-768 Ref. (1942) I M.L.J. 21. 

-805 Dist. I.L.R. 1942 Nag. 

721. 

-834 {F.B.) Ref. I.L.R. 194a 

^m. 26. 

920 Ref. I.L.R. 1942 Bom. 
357, 717. 

OA2 Disappr. I.L.K* * 94 ^ 
Bom. 14. 

-1048 Rel. 46 C.W.N. II. 

46 Bom. 123 Disappr. I.L.R. 1942 

Nag. 294. 

—195 Ref. I.L.R. 1942 Mad. 
4^= (1942) 1 M.L.J.250. 

307 Ref. I.L.R. 1942 Bom. 
782. 

Rel. I.L.R. 1942 Bom. 

-489 Ref. (1942) 2 M.L.J. 120. 
ro2 Rel. I.L.R. 1942 Kar. 

7^1=24 Bom.L.R. 269 Ref. 
44 Bom.L.R. 855. 

•811=24 Bom.L.R. 402 Dist. 
I.L.R. 1942 Bom.. 357. 
ji6Rcl. 17 Luck. i. 

-1009 Diss. (1942) 2 M.L.j.47. 

47 Bom. 28 Ref. 1942 O.W.N. 446. 
-56=24 Bom.L.R. 798 Ref. 

44 Bom.L.R. 830. 

-244 Rel. I.L.R. 1942 Nag. 

306. 

-465=25 Bom.L.R. 26 Ref. 

44 Bom.L.R. 916. 

-589 Appr. 1942 N.L.J. 520. 

632 Doubted I.L.R. 1942 
Bom. 512. 

•699, 701 FoU. 21 Pat. 173. 
■721 Rel. I.L.R. 1942 Nag. 
414. 

-724 (P.C.) Ref. I.L.R. 1942 

Lai). 49t (F.B.). 

-907 Dist. I.L.R. 1942 Nag. 

193. 

48 Bom. 7 Rci. I.L.R. 1942 Lah. 
17 (F.B.). 

it Ref.I.L.R. 1942 Bom. 717. 
'75 (F.B.) Ref. 44 P.L.R. 330 
(F.B.). 

'411 (P.C.) Dist. I.L.R. 1942 
Lah. 41. 

joo Foil. 21 Pat. 644. 

»38 Ref. I.L.R. 1942 Bom. 

49 Bom. 126 Dist. I.L.R. 1942 
Nag. 526. 

- 6 o 0 Rel. I.L.R. 1942 Kar. 12. 

-715 FoU. I.L.R. 1942 Nag. 

114. « 

-799, 802 Rel. I.L.R. 1942 

Kar. 12. 

821 FoU. at Pat. 




49 Bom. 892 FoU. 21 Pat. 113. 

50 Bom. 56 Ref. (1942) 2 M.L.J. 

112 . 

-344 Expl. I.L.R. 1942 Kar. 
94 - 

•468 CK’crr. I.L.R. 1942 Bom. 

■€74 Rel. I.L.R. 1942 Kar. 
90. 

^ 783Ref I.I. R. 1942 AU. 892. 

- 793 FoU. 44 Bom.L.R. 367. 

51 Bom. I Ref. 44 P.L.R. 87. 

-143 FoU. I.L.R. 1942 Bom. 1. 

-430 (F.B.) Rel. I.L.R. 1942 

Lah. 447 (F.B.), 548. 

-450 Ref. 44 P.L.R. 368. 

-725 (P.C.) Ref. I.I. R- ‘942 

Bom. 257 - . ^ ^ 

—908 (F.B.) Expl. I.L.R. 

1942 Bom. 183 ; Ref. I.L.R. 

1942 AU. 357 (F.8.). 

52 Bom. 88 (F.B.) Ref. I.L.R. 

1942 Bum. b20. 

-151 Rel. I.L.R. 1942 Nag. 

-184 Dut. I.L.R. 1942 Nag. 

92. 

-477 Foil. I.L.R. 1942 Nag. 

114; I.L.R. 1942 Lah. 742. 

-521 Ref. I.L.R. 1942 Bom, 

574; I.L.R. 1942 1 ^. 282 
(F.B.). 

-699F0U,I.L.R. 1942 Nag. 34, 

-B32 (F.B.) Ref. I.L.R. 1942 

Kar. 94. 

53 Bom. 57 Kef. I.L.R. 1942 Mad. 
8o2=(i942) I M.L.J. 228. 
-203 Commented I.L.R. 1942 
Bom. 139 (F.B.). 

-213 FoU. 1942 N.L.J. 478. 

-230 (P.C.) FoU. I.L.R. 1942 

Nag. 592. 

-5^ Dbt. I.L.R. 1942 Lah. 

54 Bom. 26=31 Bom.L.R. 1302 

Foil. 44 ^m.L.R. 120. 

-75 Ref. I.L.R. 1942 Bom. 39. 

-146 Expl. I.L.R. 1942 Kar. 

94; Rcl. I.L.R. 19^ Nag. 
134, 426. 

-^ 495 > 502 (P-C.) Ref. I.L.R. 

1942 Mad. 376=(i942) i 

M. L.J. 137. 

-718 Ref. I.L.R. 1942 AU. 86. 

-022 Rcl. 1942 A.L.J. 376. 

55 Bom. 59 (F.B.) Foil. I.L.R. 

(1942) 2 Cal. 507=46 C.W. 

N. 952. 

-^110 Ref. 46 C.W.N. 808= 

I.L.R. (igii^) 2 Cal. 413. 

-160 Ref. 17 Luck. 572. 

-165 Appr. I.L.R. 1^ Boo). 

717. 

-5j|4 Ref. 44 P.L.R. 275. 

-565 Ref. 17 Luck. 289. 

' ^ ,^2 J'jy. 


-565 Ref. 17 Luck. 289. 

56 Bom. 23 Rcl. I.L.R. 1942 ] 
488. 

'“—17a Disc. I.L.R. (1942) 
Cal. 436. 

■213 Not appUcablc 
(1942) I <il. 278. 

■237 Ref. I.L.R. 1942 Lah 
491. 


56 Bom. 324 Pi'f. I.L.R. 1942 
Bom. 767. 

-403 Ref. 1942 N.L.J. 30. 

- 439 Kc*' LL.R. 1942 Nag. 

122. 

'-619 (628-629) Ref. (1942) I 

M.L.J. 119. 

57 Bom. 40=34 Bom.L.R.’^ 1483 
' (F.B.) Dist. 44 Bom.L.R'. 894. 

-67 Rcl, I.L.R. 1942 Nag. 294. 

-74 Ref. I.L.R. 1942 Bom. 

303, 340. 

-306 Ref. 17 Luck. 733. 

-314 Dist. t7 Luck. 506. 

-413 Diss. I.L.R. (1942) * 

-507 Diss, it>*^ O.W.N. 359. 

-616 4 t> C.W.N. 326. 

— 023 Ref. I.L.R. 1942 Lah. 
517 (F.B.). 

-641 Rel. 1942 O.W.N. I. 

-802 Rel. I.L.R. 1942 Nag. 

478. 

58 Bom. 162 Ref. I.L.R. (1942) i 

Cal. 161. 

-226 Dist. I.L.R. 1942 Bom. i. 

-419 Dist. I.L.R. 1942 Bom. 

595 - 

-498 Foil. LL.R, 1942 Bom. 7. 

-564 Ref. I.L.R. 1942 Lah. 

559 (F.B.L 

-729 (F.B.) 

Bom. 39. 


Ref. I.L.R. 1942 


I.L.R. 


59 Bom. 57 Rel. 1942 O.W.N. 756. 

-125 Rel. 23 P.L.T. 534. 

-161 (169) Doubted I.L.R. 

1942 Mad. i 47 =(i 94 J) 2 
M.L.J. 362. 

-430 Ref. 1942 O.W.N. 236. 

-558 Ref. LL.R. 1942 Lah. 

807. 

60 Bom. 183 Dist. I.L.R. 1042 

Kar. 72, ” 

-3H Ref. 1942 A.LJ. 152. 

-954 Dist. 21 Pat. 377. 

I.L.R. 1937 Bom. 432 Cons. I.L. 
R. 1942 Bora. 39. 

-^* 942 ) 1 

M.L.J. iigj I.L.R. 1942 
Bom. 303. ^ 

^2 Ref. I.L.R. 1942 
603. 

-^—€23 Ref. I.L.R. 1942 Bom. 
520. 

-628 Dist. (1942) 2 M.L.J. 

30Q. 

-708 Rrf. 46 C.W.N. 239. 

774 I.L.R. 1942 Bom. 
259 - 

-827 FoU. 21 Pat. 615. 

I.L.R. T938 Bom. 31 Rcl. I.L.R. 
1942 Kar. 292. 

-Appr. 1942 N.L.J. 227 ; 

P«Mf942)aM.L.J.309/’ 

-^ 33 * Lhst. 1942 N.L.i:^2 

—4=. (P.c.)%. 

» 3 o-(. 94 ,) a M.LJ. 

— “9 CP-®) 

*;ER. 1942 Bewn. 303. 
-704 Ref. I.L.R. 1^2 £ah, 
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I.L.R. 1939 Bom 62 at 85 Rof. 
I.L.R. *942 Nag. n 8 . 

-204,Disappr. I.L.R. 1942 Lah 

1 {P.C.). 

-540 (F.B.) Ref. I.L.R. 1942 
Mad. 526 =(i942) 1 M.L.J. 

155- 

-493 Ref. I.L.R. 1942 Lah. 
5 > 7 - 

•512 Dist. (1942) 2 M.L.J. 
678 (F.B.). 

-oio Bnin 42 Dist. 
(1942) 2 I^L.J. 678 (F.B.); 
Ref. (1942) , M.L.J. ,19.' 
•^99 I.L.R. ig^2 All. 942. 

Its? taplSfy “7;,, 

587; {1942) 2 M.L.J. 6> .0.) > 
Rcf.(<^ 42 ) 2 M.L.J. 6 (F.a). 
-819 Ref. I.L.R. 1942 Bom. 
467. 

I.L.R. 1941 Bom. 153 Dist. 1942 
N.L.J. 311. 

-292 (F.B.) Rcl. I.L.R. 1942 

Kar. 292. 

- 333 Disc. I.L.R. (1942) 1 

Cal. 436=46 C.W.N. i8(J; 
ReJ. 23 P.L.T. 475. 

-415 Foil. I.L.R. 1942 Mad. 

640=(i942) I M.L.J. 292. 

BOMBAY LAW REPORTER. 
2 Bom.L.R. 798 Foil. I.L.R. 1942 
Bom. 712. 

3Bom.L.R.6oi Ref.44Bom.L.R. 
673. 

4 Bom.L.R. 231 Foil. 21 Pat. 330. 

7 Bom.L.R. 73 Rel. I.L.R. 1942 

Kar. 225. 

-457 Ref. I.L.R. 1942 Bom. 

534 - 

8 Bom.L.R. 678 Foil. 44 Bom.L.R. 

924. 

-942 Ref. 1942 O.W.N. 766. 

9*fiom.L.R. 735 Rcl. I.L.R. 1942 
Kar. 12. 

10 Bom.L.R. 657 Ref. I.L.R. 1942 

Bom. 403. 

11 Bom.L.R. 1153 Ref. I.L.R. 

1942 Bom. 540. 

-1187 Rcl. I.L.R. 1942 Kar. 

392- 

12 Bom.L.R. 232 Dist. I.L.R. 1942 

Kar. 72. > 

-870 Ref. (1942) 2 M.L.J. 120. 

13 Bom.L.R. 49 Foil. 44 Bom.L.R. 

643. 

15 Bom.L.R. 103 Ref. I.L.R. 
1942 Mad. 696=(i942) 2 
M.L.J. 14. 

16 Bom.L.R. 766 Ref. I.L.R. 1942 

Bom. 357. 

-778 Dist. 44 Bom.L.R. 903. 

-513 Ref. I.L.R. 1942 Bom. 

357. 

18 Bom.L.R. 243 Ref. I.L.R. 1942 

Bom. 357. 

-475 Ref. 44 Bom.L.R. 855. 

-763 Ref. I.L.R. 1942 Bom. 

337. 

19 Bom.L.R. 74 Ref, I.L.R. 
(1942) 2 Cal. 413. 


22 Bom.L.R. 1089 Foil. I.L.R. 
1942 Bom. 357. 

,23 Bom.L.R. 227 Foil. I.L.R. 
1942 Bom. 467. 

'- 749 Ref- I-L.R. 1942 Bom. 

798=44 Bom.L.R. 710. 

-1241 Dist. I.L.R. 1942 Bom. 

83- 

a-t Bom.L.R. 513 Ref. (1942) i 
M.L.J. -274. 

-741 Foil. 44 Bom.L.R. iii. 

25 Bom.L.R. 453 Dist. 44 Bom. 

L.R, 830. 

-527 (RC.) Rel. I.L.R. 1942 

Kar. 559, 

-582 Ref. I.L.R. 1942 Kar. 

•*70 

-1214 Ref. 44 Bom.L.R. 8«. 

-1275 (P.C.) Ref. I.L.R. 

Bom. 14, 

26 Bom.L.R. 288 Not Foil. 44 
Bom.L.R, 727. 

-317 DoiJjtcd 44 Bom.L.R. 

830, 

-345 Dist. 44 Bom.L.R. 830. 

-523 Dist. I.L.R, 194a Kar, 

162. 

-1173 Ref. 44 Bom.L.R. 146. 

27 Bom.L.R. 196 Dist,.44 Bom. 

L.R. 903. 

-477 Reconciled with 42 Bom. 

L. R. nil ; 44Bom.L.R.844. 
-514 Ref. (1942) 2 M.L.J. 

120 . 

-581 Ref. I.L.R. 1942 Bom. 

259 - 

-1195 Ref. I.L.R. 1942 Bom. 

829=44 Bom.L.R. 682. 

^-1351 Rel. I.L.R. 1942 Kar. 

I, 

-1419 Ref. I.L.R. 1942 Ma'd. 

696= (1942) 2 M.L.J. 14. 

-7149 Impliedly Overr. I.L.R, 

1942 All. 6o8 = (ig42) 2 

M. L.J. 390 (P.C.). 

28 Bom.L.R. 64 Foil. 44 Bom.L.R. 

II. 

-148 Foil. I.L.R. 1942 Bom. 

151=44 Bom.L.R. 95. 

-540 Disappr. I.L.R. 1942 

Bom. 755. 

-582 Appl. I.L.R. 1942 Bom. 

520. 

-633 Ref. I.L.R. I942 Bom. 

326. 

-743 Comm.I.L.R. 1942 Bom. 

595; Ref. 46 C.W.N. 419. 
-1465 Ref. I.L.R. 1942 Bom. 

in- 

29 Bom.L.R. 241 Rel. I.L.R. 1942 
Kar. 392. 

!53 Ref. 44 Bom.L.R. 727. 

, !99 Rel. (1942) I M.L.J. 190. 

30 Bom-L.R. 290 (P.O.) Rel. 
I.L.R. 1942 Kar. 375; I.L.R. 
1942 Kar. 577. 

-305 (P.C.) Dist. 44 Bom.L.R. 

727. 

-^415 Ref. I.L.R. 194a Mad. 

33 ( 38 )«(i 94 i) 2 M.L.J. 
281. 

43 ^ Ref. I.L.R. 1942 Bom. 

in. 


30 Bom.L.R. 565 Ref. 44 Bom.L. 

R. 643. 

-673 Appl, I.L.R. 1942 Bora. 

520. 

-873 Rcl. I.L.R. 1942 Kar. 

306. 

- *555 Ref* I.L.R. 1942 Bom. 

303. 

31 Bom.L.R. 280 (P.C.) FoU. 44 

Bom.L.R. 767. 

-289 (P.C.) Appl. I.L.R. 1942 

Bom. II. 

-1105 Ref. 44 Bom.L.R. 830, 

32 Bom.L.R. 181 Cons. I.L.R. 

1942 Bom. 755. 

-463 Ref. 44 Bom.L.R. 814. 

•-768 Comm. 44 Bom.L.R,756, 

-1009 Declared obiter-44 

Bom.L.R. 120, 124; Ref.‘ 

(*942) I M.L.J. 213. 

-1076 Ref. ^ Domx*.K. 178. 

-1093 Ref. 44 Bom.L.R. 855. 

-1430 Rcl. I.L.R. 1942 Kar. 

547 - 

-1435 Ref. I.L.R. 1942 Bom. 

293 - 

33 Bom.L.R. 213 Ref. I.L.R. 1942 

Bom. 357. 

——459 FoU. 44 Bom.L.R. 880, 

-927 Ref, I.L.R. 1942 Bom. 

' 124. 

-1313 (F.B.) Ref. 44 Bom.L.R, 

907- 

*443 ^ef. I.L.R. 1942 Bom. 
798=44 Bom.L.R. 710. 

34 Bom.L.R. 404 Doubted 44, 
Bom.L.R. 409. 

-996 Ref. 44 Bom.L.R. 894. 

-1001 Ref. 44 Bom.L.R. 894. 

-1429 Ref. 44 Bom.L.R. 178. 

-1500 Rcl. LL.R. 1942 Kar. 

553 - 

35 Bom.L.R..44 Ref. 46 C.W.N. 

379 - 

-147 Ref. I.L.R. 1942 Bom. 

636. 

-581 DBt.44Bom.L.R.89o. 

-^599 Dist. 44 Bom.L.R. 849. 

- 7^3 (* 942 ) 2 M.L.J. 137. 

-1033 (F.B.) Rcl. I.L.R. 1942 

Nag. 633. 

36 Bom.L.R. 523 Ref. I.L.R. 1942 

Bom. 183. . 

7 ®* Ref. LL.R. 1942 Bom. 
357 -. 

-960 Ref. 44 Bom.L.R. 432. 

-1005 Foil. LL.R. 1942 Bom. 

558. 

* 211 Ref. I.L.R. 1942 Bom. 
534 * 

-1236 Disc. I.L.R. 1942 Bom. 

37 Bom.L.R. 123 FoU. I.L.R. 1942 

Bom. 822=44 Bom,.L.R. 678. 

-207 Diss, I.L.R. 1942 Mad. 

* 43 ={* 94 *) 2 M»L.J. 541. 

-^778 Rel. LL.R, 1942 Kar. 

35 *- 

38 Bom.L.R. 267 Not FoU. I.L.R. 

1942 Kar. 473. 

-492 Dist. 44 Bom.L.R. 880. 

-562 (F.B.) Ref. 44 Bom.L.R. 

855. 

—593 Dist. 44 Bom.L.R. 907. 

































































CASES FOLLOWED, OVERRULED, ETC. 


liU 


38 Bom.L.R. 1137 Comro. 44 

Bom.L.R. 11. 

-1164 (F.B.) Ref. 44 Bom.L.R. 

756. 

-1293 Expl. I.L.R. 194^ Bom. 

5 ^- 

39 Bom.L.R. 216 Ref. I.L.R. 1942 

Bom. 357. 

-1172 Foil. 44 Bom.L.R. 752. 

-1309 Foil. 44 Bom.L.R. 415. 

40 Bom.L.R. 127 Ref. I.L.R. 1942 

Mad. 526 =(i942) i M.L.J. 
* 55 - 

-458 Ref. 44 Bom.L.R. 894. 

- 545 44 Bom.L.R. 727. 

- 559 (F.B.) Foil. 44 Bom.L.R. 

661. 

-952 Expl. I.L.R. 1942 Bom. 

183. 

-looj Foil. 44 Bom.L.R. 415. 

- J041 Ref. 44 Bom.L.R., 643 ; 

46 C.W.N. 59. 

-1075 (P.G.) Rel. I.L.R. 1942 

Kar. 516. 

-1192 Ref. 44 Bom.L.R. 415. 

-1231 Ref. I.L.R. 1942 Bom. 

303. 

41 Bom.L.R. 208 Not good law 44 

Bom.L.R. 661. 

-391 Ref. I.L.R. 1942 Bom. 

574 - 

- 455 LL.R. 1942 Bom. 

5 * 2 . 

-497 Appr. LL.R. 1942 Bom. 

14. 

- 575 Foil. 44 Bom.L.R. 629. 

-919 Dist. I.L.R. 1942 Rar. 

22. 

—109J Ref. 44 Bom.L.R. 178. 

-1166 Rcl. I.L.R. 1942 Kar. 

35 J- 

' '1231 Ref. I.L.R. 1942 Bom. 
530 *. 

-1258 Foil. I.L.R. 1942 Bom. 

> 75 - 

-1277 Ref. I.L.R. 1942 Bom. 

303. ' ' 

42 Bom.L.R. 113 Di»s. I.L.R. 1942 

Kar. 168. 

•—175 Not Foil. Ll-.R. 1942 
Bom. 670. 

-486 Ref. I.L.R. 1942 Bom. 

183. 

I (P.G.) Dist. LL.R. 1942 
Kar. 392. 

878 Foil. I.L*.R. 1912 Bom. 
163; 44 Bom.L.R. 029. 

—! 111 Reconciled \vitli 27 Bom 

L.R. 477 ; 44 Bom.L.R. 844. 

43 Bom.L.R. 26 Krl. I.L.R. 1942 
Kar. 168. 

-^—79 Rcl. I.L.R. 1942 Kar. 363. 
^—163 Ref. 44 Bom.L.R. 432. 
.—225 Ref. I.L.R. 1942 Bom. 
169. 

—492 Foil. 44 Bom.L.R,6Gi. 

- 553 LL.R. 

1942 Bom. 83. 

-581 (F.B.) Expl. 44Bom.L.R. 

401. 

—946 Foil. I.L.R. 1942 Bom. 

44 Bom.L.R. 20 Ref. 17 Luck. 755 
-1942 O.W.N. i65(F.B.). 


44 Bom.L.R. 120 Foil. 44Bom.L. 
R. 124. 

-132 Ref. 44 P.L.R. 347. 

-449 Appr. 1942 N.L.J. 575. 

-880 Foil. 44 Bom.L.R. 903. 

BOMBAY HIGH COURT 
REPORTS. 

I Bom.H.C.R. App. i, bexii Rcl. 
I.L.R. 1942 Nag. 281. 

4 Bom.H.C.R. Crown Cases 17 

Ref. I.L.R. 1942 Nag. i22. 

5 Bom.H.C.R. 25 Rel. I.L.R. 1942 

Kar. 473. 

-(A.CJ.) 3Q Foil. 44 Bom.L. 

R. 8ig. 

-42 FoU. 44 Bom.L.R. 

-181 Restored by 60 I.A. 23: 

I.L.R. 1942 Bom. 75. 

8 Bom.H.C.R. 244 Ref. I.L.R. 
1942 Mad. 608= (1942) I 
M.L.J. 331. 

JO Bom.H.C.R. 444 Ref. 1942 
O.W.N. 639. 

12 Bom.H.C.R. I Dist. 44 P.L.R. 

540- 


I.L.R. CALCUTTA SERIES. 

I Cal. 409 Rel. 4^ C.W.N. 830. 

3 Cal. 20 Rel. I.L.R. (1942) i Cal. 

533. 

-63 Dist. 21 Pat. 521. 

-696 Ref.'23 P.L.T. 294. 

-738, 741 (F.B.) Ref. I.L.R. 

1942 Nag. 281. 

4 Cal. 41 Foil. I.L.R. (1942) 2 

Cal. 565. 

-172 (P.C.) Ref. 44 P.L.R.382. 

—^455 Dist. I.L.R. 194a Kar. 
392 - 

-497 Ref. (1942)1 M.L.J.44. 

-531 Ref. I.L.R. 1942 Lah. 

491. 

5 Cal. 148 (P.C.) Ref. I.L.R. 1942 

Mad. 95 (i27) = (J94i) 2 

M.L.J. 311 (F.B.). 

-438 (P.C.) Rcl. I.L.R. 1942 

Nag. 468. 

615 Ref. .16 C.W.N. 113. 

721 Ref. I.L.R. 1942 Nag. 1. 
776, 789 (PX.) Ref. I.L.R. 
1942 Mad. 630 s(i94i) 2 
M.L.J. 862. 

•792, 805' Rcl. I.L.R. 1942 
Nag. 281. 

19 Not Foil. (1942) 2 M.L.J. 
707. 

—r83o Dist. j^2 N.L.J. 380. 
—gti Dili. I.L.R. 1942 Kar. 
892 - 

6 Cal. 256 (F.B.) Ref. 46 C.W.N. 
IIS- '' 

—3M Ref. 23 P.L.T. 678. 

-381 (P.C.) Ref. I.L.R. 1942 

Mad. ^2'^(1942) I M.L.J. 
285. 

-440 Ref. 1942 N.L.J. 547. 

-513 Diss. (1942) I Cal. 2^^ 

46 C.W.N. 141. 

— 687 Ref. 44 P.L.R. 133. 

-—707 Ref. 44 P.L.R. 275. 


6 Cal.827Appl. I.L.R. (1942) 2 

Cal. 52 ; Ref- 46 C.W.N. 409. 

7 Cal. 333 Ref. LL.R. 1942 Kar. 

466 ; LL.R. (1942) 2 Cal. 
6 q. 

-414 Disc- 46 C-W.N- 94 > 

Ref. 23 P.L.T. 294. 

-608 Rcl. I.L.R. 1942 Nag. 

166. 

J20 (626) Rcl. LL.R. 1942 
Mad. 60 (65 )*(i941).2 M. 
L.J. 125. 

8 Cal. 5t (P.C.) Foil. I.L.R. 1942 

Lah. 559 (F.B.); Ref. 23 
P.L.T. 361. 

-12! Ref. 21 Pat. 258. 

-138 Ref. 44 P.L.R. 87. 

-149 Ref. I.L.R. 1942 All. 518. 

-154 Not Foil. I.L.R. 1942 

Lah. 470. 

-238 Ref. 46 C.W.N. 838. 

j66 Foil. I.L.R. 1942 Nag. 
45. 

■537Ref- I942N.L.J.434. 
■739 Not Foil. I.L.R. 1942 
Lah. 470. 

-819 Ref. 46 C.W.N. 513. 


•919 R^. I.L.R. 1942 All. 518. 
-971 Foil. I.L.R. 1942 Nag. 

34 - 

9 Cal. 237 Ref. 1942 O.W.N. 639. 

-271 Dist. 46 C.W.N. 967. 

-295 Ref. 46 C.W.N. 696. 

-766 (P.C.) Ref. I.L.R. 1942 

Nag. 555. 

10 Cal. 63 Rcl. I.L.R. (1942) 1 

Cal. 310=46 C.W.N. 73. 

-109 Ref. 1942 O.W.N. 6. 

-482 (P.C.) Rel. I.L.R. 1942 

Kar. 392. 

-599 Ref. I.L.R. 1942 Kar. 

434- 

jgy Dist. LL.R. 1942 All. 
832 (834) (F.B.) ; FoU. I.L. 
R. 1942 Nag. 721. 

-769 Ref. (1942) 2 M.L.J. 512. 

-1035 (P.C.) Dist. I.L.R. 1942 

Nag. 309. 

I r Cal. 6 (P.C.) Ref. I.L.R. 1942 
Nag. 459. 

-106 Dbt. 1942 O.W.N. 380. 

-lai (P.C.) Ref. 44 P.L.R. 

382- 

-153 Foil. I.L.R. 1942 Nag. 

721. 

175 Ref. 46 C.W.N. 496. 

138 Disc. 46 C.W.N. 94. 

12 Cal. 50 Dist. I.L.R. (1942) 2 

Cal. 28. 

——69 Ref. I.L.R. 1942 Mad. 
526 =(i 942) i M.L.J. 155. 

- 339 (344) Ref. I.L.R. 1942 

AU. 103. 

-B08 Not FoU. 2t Pal. 481. 

13 Cal. 208 Rel. I.L.R. (1942) i 

Cal. 310=46 C.W.N. 73. 

14 Cal. Not FoU. 1942 O.W. 

N. 281. 

- .^3 Ref. I.L.R. (1942) I 

Cal. 488'= 46 C.W.N. t36. 
835 Cons. I.L.R. (1942) I 
CSd. 149. 


/ 





























































THE YEARLY DIGEST, 1942. 


15 Cal. 70 (P.C.) Ref. I.L.R. 1942 

Mad. 204= (1941) 2 M.L.J. 
816. 

-460 Rel. I.L.R. (1942) 2 Cal. 

427. 

16 Cal. 98 Ref I.L.R. 1942 All. 

103. 

-307 Ref I.L.R. 1942 Mad. 

550=(i942) 1 M.L.J. 166. 

-443 Rel. 23 P.L.T. 185. 

-473 (P.C.) Foil. 1942 N.L.J. 

99 - 

•-667 Rel. (1942) 2 M.L.J. 134. 

17 Cal. 3 (P.C.) FoU. I.L.R. 1942 

Nag. 555. 

-^491 Rel. 23 P.L.T. 87. 

-498 at 510 (P.C.) Ref I.L.R. 

1942 Bom. 44t. 

-543 (F.B.) Foil. 21 Pat. 799. 

- 574 (RB-) Diss. I.L.R. 1945 

Bom. 22. 

18 Cal. 341 (P.C.) Dist. 1942 
N.L.J. 21 ; Ref 1942 O.W, 
N. 639. 

-507 Rel. I.L.R. 1942 Kar. 

» 77 ' 

19 Cal. I (F.B.) Foil. 21 Pat. 469. 

-489 Dist. 21 Pat. 469. 

-683 (P.C.) Foil. 21 Pat. 233. 

20 Cal. 22 Ref 46 C.W.N. 713. 
-51 (F.B.) Ref (1942) 1 M.L. 

J. 274. 

-74 Ref 17 Luck. 346. 

-319 Dist. (1942) 2 M.L.J. 707. 

-708 Dist. I.L.R. (1942) I 

Cal. 408=46 C.W.N. 904. 

-762 Ref 23 P.L.T. 218. 

-867 Rel. I.L.R. 1942 Kai‘. 

120. 


21 Cal. 169 Ref (1942) 2 M.L.J. 
340; Rel. 23 P.L.T. 742 ; 
46 C.W.N. 505. 

-206 Ref I.L.R. 1942 Bom. 

39 - 

.79 Not Appr. I.L.R. 1942 
Kar. ig6. 

•496 Dist. I.L.R. 1942 All. 
169 (F.B.). 

•539 Diss. I.L.R. 1942 Bom. 


712. 

-612 Rel. 1942 A.L.J. 561. 

955 Not Foil. I.L.R. 1942 
Nag. 510. 

22 Cal, 8 Ref I.L.R. 1942 Mad. 

526=(i942) I M.L.J. 155. 

-324 (P.C.) Rel. 44 P.L.R. 

476. 

-445 Ref. I.L.R. 1942 All. 259. 

-451 Foil. I.L.R. 1942 Bom. 

lOI. 

-619 (P.C.) Ref I.L.R. 1942 

Bom. 441. 

-752 Ref 1942 O.W.N. 546. 

-788=22 LA. 107 (P.C.) Rcl. 

I.L.R. 1942 Kar. 237. 

-833 Ref 46 C.W.N. 513. 

-859 Dist. 17 Luck. 121. 

-909 Ref 17 Luck. 636. 

-toi7 Ref 17 Luck. 663. 

23 Cal. 87 Rel. 46 C.W.N. 702. 

-339 Dut. 44 Bom.L.R. 367. 

-502Rcf 44P.L.R.,8.^ 

-536 FoU. 44 Bom.L.R. 146. I 


23 Cal. 610 Ref I.L.R. 1942 

Kar. 193. 

- 775 (P-C.) Appl. I.L.R. 1942 

Mad. 264 =(i94i) 2 M.L.J. 
904 (F.B.). 

-884 Ref 23 P.L.T. 11. 

- 975 (P-G.) Cons. 23 P.L.T. 

368 ; Ref I.L.R. 1942 Lah.« 
129 (F.B.). 

-980 Rel. I.L.R. 1942 Lah. 

717=44 P-L-R- 330 (F.B.). 

24 Cal. 62 Rcl. 23 P.L.T. 342. 

-143 Ref 23 P.L.T. 348. 

- 334 Appl. I.L.R. (1942) 2 

Cal. 52=46 C.W.N. 409. 

-473 Ref (1942) 1 M.L.J*. 580. 

- 557 Ref 23 P.L.T. ti. 

-677 Dist. I.L.R. 1942 Kar. 

452. 

-711 Ref I.L.R. 1942 All. 

.624 (652). 

-786 Rel. 1942 O.W.N. 773. 

25 Cal. 233 Rcl. I.L.R. J942 Nag. 

494 - 

-315 FoU. I.L.R. (1942) 1 Cal. 

289=46 C.W.N. 141. 

-401 Rcl. I.L.R. 1942 Kar. 

5 > 6 . 

- 553 Ref 46 C.W.N. 843. 

-571 Rel. 21 Pat. 488. 

-711 Rel. I.L.R. 1942 Nag. 

510. 

26 Cal. 227 Ref I.L R. 1942 AU. 

478. 

-254 Dist. 23 P.L.T. 588; FoU. 

* I.L.R. 1942 Nag. 340. 

-398 Rel. 1942 O.W.N. 773. 

-409 Dist. IX.R. 1942 All. 

671 (677). 

27 Cal. 38 Ref (1942) 2 M.L.J. 94. 
-144 Expl. I.L.R. 1942 Kar. 

94; Rel. I.L.R. 1942 Nag. 
426. 

-202 Dist. (1942) I M.L.J. 92. 

-205 Dist. 21 Pat. 469. 

-239 Ref 1942 O.W.N. 546. 

-262-n Rel. 23 P.L.T. 588. 

-379 Foil. I.L.R. 1942 Bom. 

467; Ref I.L.R. 1942 All. 
745 (750)- 

-918 Ref 23 P.L.T. 644. 

-943 (P.C.) Ref. 1942 N.L.J. 

375 - 

28 Cal. 17 Not Foil. I.L.R. 1942 

All. 624 (652). 

-146 Ref I.L.R. 1942 Nag. 

740. 

-149 Foil. I.L.R. 1942 Bom. 

712. 

-223 Ref 23 P.L.T. 294. 

-238 Foil. I.L.R. (1942) I Cal. 

289=46 C.W.N. 141. 

29 Cal. 154 (P.C.) Foil. 44 Bom. 

L. R. 415; Ref (1942) 2 

M. L.J. 47. 

-167 (P.C.) Dbt. I.L.R. 1942 

Nag. 414. 

-395 Ref 23 P.L.T. 227. 

-461 (P.C.) Dist. I.L.R. 1942 

Nag. 494. 

-707 (P.C.) Dist. I.L.R. 1942 

Nag. 721. 


29 Cal. 782 Rcl. I.L.R. 1942 
Nag. 510. 

30 Cal. 369 Dist. I.L.R. 1942 Kar. 

392 - 

- 397 Rel. I.L.R. 1942 Nag. 

414. 

- 433 Ref 23 P.L.T. 218. 

-489 Ref 46 C.W.N. 842. 

-725 (P.C.) Dist. I.L.R. 1942 

Nag. 24. 

-801 Ref I.L.R. 1942 Nag. 

740. 

-831 Ref 44 Bom.L.R. 859. 

-999 FoU. I.L.R. 1942 Bom. 

680. 

31 Cal. Ill Ref 1942 N.L.J. 434. 

-159 Ref 46 C.W.N. 967. 

-256 (P.C.) Rel. 21 Pat. 682. 

-262 (P.C.) FoU. I.L.R. 1942 

Nag. 534. 

-284 Ref I.L.R. 1942 Bom. 

71 - 

-487 (P.C.) FoU. 1942 N.L.J. 

557 - 

-503 Ref I.L.R. 1942 AII. I. 

-516 Ref I.L.R. 1942 Bom. 94, 

- 557 Foil. I.L.R. 1942 Nag. 

426. 

-725 Disc. I.L.R. (1942) 2 

Cal. 502. 

-^-937 Ref 17 Luck. 205. 

-1001 Ref. 46 C.W.N. 838. 

32 Cal. HI Foil. 21 Pat. 682. 

-129 (P.C.) Foil. I.L.R. 1942 

Nag. 555 ; Ref 21 Pat, 197. 

-154 Ref 23 P.L.T. 644. 

-296 Ref 17 Luck. 456=44 

P.L.R. 31, 

-483 Dist. 21 Pat. 366=23 

P.L.T. 412; Ref. I.L.R. 
1942 Lah. 307 (F.B.). 

-502 Ref 46 C.W.N. 73. 

-654 Foil. I.L.R. 1942 Mad. 

836={io42) 2 M.L.J. 43. 

-891 Ref. 46 C.W.N. 355; 

44 Bom.L.R. hi. 


33 


I Ref I.L.R, 1942 Lah. 50. 
■988 Rel. 17 Luck. 555. 

-1130 Foil, 44 Bom.L.R. 727. 
Cal. 537 (P.C.) Dist. I.L.R. 
1942 Nag. 661. 

-813 Impliedly overr. I L.R. 
1942 AU. 6o8=(i942) 2 M. 
LJ. 390 (P.C.). 

1 Rrf.46 C.W.N. 513. 

-927 (934) Rel. 17 Luck. 189. 

-947 Ref. 46 C.W.N. 113. 

-1278 Foil, I.L.R. 1942 Mad. 

3o8=(ig4i) 2 M.L.J. 913. 

34 Cal. 51 Rel. 1942 A.L.J. 483. 
—loi ReJ. I.L.R. (1942) 2 

Cal. 203. 

-199 Ref I.L.R. 1942 Lah. 

559 (F.B.). 

-257 Ref 23 P.L.T. 167. 

-305 Ref. 46 C.W.N. 355. 

-329 (F*C.) Rcl. I.L.R. 1942 

Kar. 358. 

-551 (561) (F.B.) Rcl. I.L.R. 

1942 Nag. 695. 

-930 (931) Ref 46 C.W.N.418 

35 Cal. 61 Ref I.L.R. 1942 Mad 

640=(i942) I M.L.J. 292; 
23 P.L.T. 167. 























































































CASES FOLLOWED, OVERRULED, ETC, 


55 Ct). aoa (P-C.) IX-R. 
Ntg. 636; Rfl. l.L.R. 
i^-Nae. 166. 

-a43Rcf.I.L.R. AU. 945 * 

-3^0 FoU. 44 Bom.L.R. 8*^. 

-353 Dist. I.L.R. 19+a Nag. 

751. 

■ ■"3^ IXs« I«L*R- (194^) ^ 
CaJ. 149. 

-519 Rrf. 1942 O.W.N. 766. 

-551 {P.C.) Expl. l.L.R. 1942 

Nag. 503 ; Ref. 23 P.L.T. 
218. 

-72t Dbs. I.L.R. {1942) X Cal. 

85=46 C.W.N. 86. 

-837 Ref. l.L.R. 1942 Kar. 

326; 46 C.W.N. 713. 

-990 Ref. l.L.R. 1942 Bom. 94. 

-1104 Ref. l.L.R. 1942 Lah. 

50. 

36 Cal. 48 Ref. I.L.R. 1942 Bom. 

534 - 

—X 93 > 219 Rcl. l.L.R. 1942 
Nag. 393. 

133 Dis. I.L.R. (1942) 2 
Cal. 203. 

(52 Dist. l.L.R. (1942) 2 
Cal. 121 ; Ref. 21 Pat. t. 

-780 (P.C.) Dist. l.L.R. 1942 

Nag. 478 ; Ref. l.L.R. 1942 
All. 862. 

-960 Ref. 46 C.W.N. 522. 

37 Cal. I Ref. l.L.R. 1942 All. 
708 (730)= 1942 A.L.j. 487. 

-52 Dist. l.L.R. 1942 Nag. 

W7. 

-128 (F.B.) Ref. 46 C.W.N. 

477; Rel. l.L.R. 1942 Nag. 
468. 

-179 Cons. (1942) 2 M.L.J. 

164. 

159 (260, 261) Ref. 46 C.W. 
N. 474. 

-559 Foil. l.L.R. (1942) 2 Cal. 
268=46 C.W.N. 982 ; Ref. 
l.L.R. 1942 Nag. I. 

•€04 Cons. 44 P.L.R. 7. 

-618 at 622 Ref. I.L.R. 1942 
Bom. 26. 

-731 Ref. 23 P.L.T. 270. 

-754 Foil. (194^) * M.L.. 1 .748. 
•^4 DUt. 21 Pat. 720. 



38 Cal. 182 Dist. Pat. 849. 

-405 Diss. l.L.R. (5942) 2 Cal. 

203. 

-700 (P.C.) Expl. l.L.R. 1942 

Mad. 807 (F.B.) ; Ref. l.L.R. 
1942 All. 518 (588). 

t a Ref. 21 Pat. 1. 

2 Ref. l.L.R. 1942 Kar. 
29 - 

39 Cal. 350 Rcl. 23 P.L.T. 243. 

-265 Ref. 17 Luclt. 739. 

-360 Disc. l.L.R. (1942) 2 

Cal. 75=46 C.W.N. 452 
(F.B.). 

-527 Ref. 1942 O.W.N. 672 

(F.B.); Rcl. l.L.R. 1942 
Nag. ^93. 

-563 Dm. l.L.R. 1942 Bora. 

712. 

-^04 Dist. l.L.R. 1942 Nag. 


39 


40 



Cal. 053 (P.C.) Ref. l.L.R. 
1942 Lah. 510 (F.B.). 

Cal. 21 (P.C.) Foil. l.L.R. 
1942 Mad. 236=(i04i) 2 
M.L.J. 529. 

4 Ref. l.L.R. Nag. 740 - 
93 Dist. l.L.R. 1942 Nag. 

.477 (F.B.) Ref. at Pat. 1. 
.503 Ref. 44 Bom.L.R. ; 
23 P.L.T. 167. 

-511 Foil. 23 P.L.T. 185. 

.514 Dist. l.L.R. 1942 Nag. 
263. 

-704 Rel. l.L.R. (194a) I 
Cal. 211=46 C.W.N. 59. 
j 55 Ref. l.L.R. (1942) t Cal. 
67. 

Foil. 23 P.L.T. 528. 


43 


Iv 


1942 


41 Cal. 137 Dist. 21 Pat. 377 ; Ref. 

46 C.W.N. 37 J' 

-350 Ref. 21 Pat. 667. 

-^466 (S.B.)Rcf.2iPat. 102. 

>56 Rel. l.L.R. 1942 Kar. 
547. 

972 (P.C.) Expl. 21 Pat. 710. 

-1023 (P.C.) Rel. LL.R. 1942 

Nag. 749. 

42 Cal. 72 (P.C.) Dist. 21 Pat. 

281 ; Ref. l.L.R. 1942 Nag. 
377 ; Rel. 466 C.W.N. 631. 

-172 Ref. LL.R. (1942) 2 Cal. 

232. 

-365 Dist. l.L.R. (194a) 2 Cal. 

403=46 C.W.N. 847. 

-4d2 Foil. 17 Luck. 20 ; Ref. 

21 Pat.258; i7Luck. 150. 

——489 (P.C.) Foil. l.L.R. 1942 
Mad. 532=(i942) i M.L.J. 
344 - 

-6x2 Appl. 2x Pat. 102. 

-8ot (P.C.) Rcl. l.L.R. 1942 

Lah. 79. 

-830 Not FoU. (1942) 1 M.L.J. 

278. 

-897 (P.C.) Dist. 21 Pat. 682. 

-914 FoU. 1942 O.W.N. 814 

(P.C.); Ref. 1942 A.L.J. 
710. 

-953 Ref. 46 C.W.N. 317. 

-1043 Not Foil. (1942) 2 

M.L.J. 337. 

43 Cal. 59 Ref. 17 Luck. 755= 

1942 O.W.N. 165 (F.B.). 

-124 Not Appr. LL.R. 1942 

Kar. 196. 

:07 Ret. 17 Luck. 346. 

!ii Dist. l.L.R. 1942 All. 
6^ (704). 

—^285 FoU. l.L.R. 1942 Bom. 
126. 

-^574 Ref. l.L.R. 1942 Mad. 

42=(i94i) 2 M.L.J. 406. 
“—707 (P.U.) Ref. l.L.R. 1942 
All. 518 ; 21 Pat. 197 ; Rel. 
LL.R. 1942 Mad. i3=(i94X) 
2 M.L.J. 463 (F.B.). 

-857 Ref. l.L.R. 1942 Lah. 

49<. 

’ ‘932 Ref. 44Bom.L.R. 178. 

-1001 Ref. IW2 N.L.J. 547. 

—X029 FoU. l.L.R. 1942 Nag. 

255 - 



Cal. 1031 Ref. l.L.R. 

All. 759 (774V 
44 Cal. 47 Ref. 46 C.W.N. 355. 

-186 Rcl. 1942 A.L.J. 94= 

l.L.R. 1941 All. 820. 

-675, 685 (P.C.) Ref. LL.R. 

1942 Lah. 155 =44 P.L.R. 
382 (F.B.). 

-689 Dist. LL.R. 1942 Bom. 

463- 

-804 Ref. l.L.R. 1942 Lah. 

49 <- 

-858 (P.C.) Expl. & Dist. 2! 

Pat. 441. 

-890 Disc. l.L.R. 1942 Mad. 

455=(‘940 2 M.L.J. 962. 


ns. 44^1 

t. l.L.R. 


P.L.R. 7. 


(1942) I Gal. 


-970 Cons 

-978 Dbt 

It. 

-1025 Rel. l.L.R. 1942 All. 

933=1942 A.L.J. 568; 46 
C.W.N. 887. 

45 Cal. 17 Ref. 44 P.L.R. 133. 
-Ill Ref. l.L.R. 1942 All. 

862. 

-169 Ref. l.L.R. 194* Lah. 

411 (F.B.). 

-450 (P.C.) Expl. 44 P.L.R. 

518 ; Ref. 1942 N.L.J. 589. 

-525 Foil. l.L.R. 1942 All. 395. 

-530 Expl. 23 P.L.T. 267. 

-590 Ref. 44 P.L.R. 87. 

-634 Disc. l.L.R. 1942 Mad. 

455 =(* 94 J) 2 M.L.J. 962. 

46 Cal. 566 Dist. l.L.R. 1942 All. 

832 (835, 841) FoU. l.L.R. 
(1942) 2 Cal. 565. 

-651 Rel. 1942 O.W.N. 195. 

-663 (P.C.) Ref. l.L.R. 1942 

Mad. 204= (1941) 2 M.L.J. 
816. 

-694 (P.C.) FoU. 1942 N.L.J. 

99 


887 Ref. l.L.R. 1942 All. 121.' 

47 Cal. 29 Ref. 44 P.L.R. 31. 

-175 (P.C.) Foil. l.L.R. 1942 

Mad. 438=(i94i) 2 M.L.J. 
986. 

- 537 PoU. l.L.R. 1942 Bom. 

204. 

- 555 (557) Ref- LL.R. 1942 

M. 189. 

-633 Ref. (1942) 2 M.L.J. 285. 

—866 Ref. I.L.R. 194a Bom. 
441. 

48 Cal. 100 Ref. 44 P.L.R. 87. 
-tio (P.C.) Rel, l.L.R. 1942 

Nag. 478. 

-138=24 C.W.N. 723 (F.B.) ; 

Ref. 46 C.W.N. 98. 

-260 (P.C.) Ref. l.L.R. 1942 

Mad. 844. 

—388 (S.B.) Ref. l.L.R. 1942 
Mad. i58=(i94t) 2 M.L.J. 
618 ; 44 P.L.R. 7. 

.- 4 ®* (Ac.) Ref. l.L.R. 1942 

Lah. 49t (F.B.). 

- 536 Ref.44P.L.R.87. 

' 605 Dist. I.L.R. (1942) 2 

Cal. 232. 

817 Ref. 46 C.W.N. 882= 
l.L.R. (ig^u) 2 Cal. 485. 
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48 Cal. 832 (P.C.) Ref. I.L.R. 

1942 Nag. 478. 

-1046 Ref. I.L.R. 1942 M. 

590 =(i 942 ) I M.L.J. 469 
(F.B.). 

49 Cal. 28 Disc. I.L.R. (1942) 2 

Cal. 502. 

-280 Ref 23 P.L.T. 636. 

-477 Ref. 46 C.W.N. 561. 

-829 Ref I.L.R. 1042 Nag. 

263. 

-895 Rcl. I.L.R. 1942 All. 862. 

-919 Rel. I.L.R. (1042) 2 Cal. 

554- 

-931 Ref I.L.R. 21 Pat. i. 


50 Cal. 49 Foil. 1942 N.L.J. 99. 
——140 Rel. I.L.R. 1942 Kar. 

196* 

-159 Dist. I.L.R. 1942 Nag. 

208. 

-329, 336 Rcl. I.L.R. 1942 

Nag. 92. 

-446 (P.C.) Ref I.L.R. 1942 

Mad. 532=(i942) i M.L.J. 
344 - 

-664'Rel. 1942 N.L.J. 302. 

--—872, 875 Rel. I.L.R. 1942 
Nag. 333. 

-929 Ref 44 P.L.R. 87 ; Rcl. 

1942A.L.J.390=I.L.R. 1942 
All. 817. 

- 937 Ref. I.L.R. (1942) 2 Cal. 

III. 

. 969 Foil. I.L.R. (1942) Kar. 
278.- 

51 Cal. 124 Ref I.L.R. 1942 Bom. 

204. 

-972 Ref 1942 N.L.J. 30. 

52 Cal. 128 Ref 23 P.L.T. 218. 
-188 Rcl. I.L.R. 1942 Nag. 

494. 

-417, 422, 423 (P.C.) Rcl. 

I.L.R. 1942 Nag. 703. 

-677 Ref 1942 O.W.N. 165 

(F.B.). 

-783 Ref. 46 C.W.N. 18. 

-809, 819 (P.C.) Rcl. I.L.R. 

1942 Nag. 92. 

53 Cal. t66 Rcl. I.L.R. (1942) 1 

Cal. 149. 

-350 (F.B.) Ref I.L.R. 1942 

Bom. 534. 

.cic=3o C.W.N. 609 Ref 
46 C VV.N. 477 - 
94 Appl. I.L.R. (1942) I 
Cal. 408=46 C.W.N. 904. 

--922 Dist. 21 Pat. 377. 

—092=31 C.W.N. 112 Ref 

• 46 C.W.N. 982. 

54 Cal. 16: (P.C.) Expl. 21 Pat. 
167. 

I-189 Foil. 46 C.W.N. 393. 

—237 Foil. I.L.R. (1942) 2 
Cal. 144. 

-266 Ref I.L.R. 1942 Bom. 26. 

-283 Dist. I.L.R. 1942 Kar. 

72* « ^ 

-524 Ref 46 C.W.N. 561. 

— 624 Dist. I.L.R. 1942 Bom. 

190- 

>50 Rcl. I.L.R. (1942) i Cal. 
278. 

•1057 Rel. I.L.R. 1942 Kar. 
220. 


55 Cal. 96 Rel. I.L.R. 1942 Nag. 
377 - 

-448 Doubted I.L.R. (1942) i 

Cal. i6g. 

-‘499 Foil. I.L.R. 1942 Bom. 

124. 

-551 Dist. I.L.R. 1942 Nag. 

588. 

-666 Ref I.L.R. 1942 Nag. i. 

-918 Dist. I.L.R. 1942 Nag, 

16. 

•1181 Foil. 21 Pat. 799. 
•1284 Ref 17 Luck. 391. 
•1315 Dist. 21 Pat. 377. 


56 Cal. 173 Ref 23 P.L.T. 636. 

-252 Ref 46 C.W.N. 483. 

562 Foil. I.L.R. 1942 Bom. 
670. 

•290 Foil. 23 P.L.T. 243. 

-487 Ref 46 C.W.N. 147. 
-512 Ref. I.L.R. 1942 Lab. 

59 * (F.B.). 

•584 Ref (1942) 2 M.L.J. 97. 
•667 Ref 23 P.L.T. 697. 

•723 (F.B.) Rel. I.L.R. 1942 
Bom. 798=44 Bom.L.R. 710. 
•738 Ref 23 P.L.T. 294. 

^5 Ref 1942 A.L.J. 592 


(F.B.). 

-914 Foil. 1942 N.L.J. 99. 

-940 Cons. I.L.R. (1942) I 

Cal. 149. 

-979 Rcl. I.L.R. (1942) I Cal. 

U 9 * * 

-989 Foil. 1942 N.L.J. 441. 

-1117 Rcl. I.L.R. (1942) i 

Cal. 211. 

57 Cal. I Ref I.L.R. 1942 Nag. 

I. 

li Appl. 21 Pat'. 138=23 
P.L.T. 707. 

- 231 Rel. 23 P.L.T. 481. 
-473 Appr. (1942) 2 M.L.J. 

47 - 

-503 Rcl. I.L.R. 1942 Nag. 
62. 

•533 Ref I.L.R. 1942 Bom. 

39 - • • 

it2 Diss. 44 Bom.L.R. 92.}. 

-964 Rcl. 23 P.L.T. 191. 

j8o Rel. 23 P.L.T. 97. 

•1062 Disc. I.L.R. (1942) I 

Cal. 436. 

-1:27 Ref 23 P.L.T. 167. 

-1189 Rcl. I.L.R. 1942 Nag. 

349 - 

-1280 Rel. I.L.R. (1942) 2 

Cal. 203. 

58 Cal. 96 Rcl. I.L.R. 1942 Nag. 

510. 

-204 Foil. I.L.R. (1942) 2 Cal. 

105. 

-430 (P.C.) Rcl. 21 Pat. 521 ; 

23 P.L.T. 275 - 

—r539 Ref 17 Luck. 733 = >942 
O.W.N. 56. 

-580 Ref 21 Pat. 258. 

-*727 Rcl. I.L.R. 194^ Kar. 

12. 

-752 Not Foil. I.L.R. 1942 

Nag. 588. 

-768 Rcl. I.L.R. (1942) I Cal. 

149. 


58 CaL 832 Ref I.L.R. (1942) 1 

Cal. 289. 

-850 Ref 23 P.L.T. 167. 

-509 Ref. I.L^. 1942 All. 

398- 

-gigRef I.L.R. 1942 Bom. 39. 

-1037 Ref I.L.R. (1942) 2 

Cal. 75=46 C.W.N. 452 (F. 
B.); Rel. 23 P.L.T. 644. 

-1235 Foil. 23 P.L.T. 294; 

Ref I.L.R. 1942 Nag. 703, 

-1335 Dist. 21 Pat. 138=23 

P.L.T. 707 ; Ref 17 Luck. 
20 ; 17 Luck. 150. 

-14^ Ref I.L.R. (1942) I 

CjiL- 273 . 

59 Cal. 1 (P.C.) Ref 44 P.L.R. 

204; Rcl. I.L.R. 1942 Nag. 
714. 

-8 Ref I.L.R. 1942 Bom. 384. 

-19 Foil. 21 Pat. 753 ; Not 

Foil. I.L.R. 1942 Nag. 143. 

-80 Rel. 23 P.L.T, 662. 

-92 Cons. I.L.R. (1942) 2 Cal. 

507- 

•155 Foil. 23 P.L.T. 345. 


-205 Rcl. 23 P.L.T. 191. 

-388 Cons. I.L.R. (1942) 2 

Cal. 253:^46 C.W.N. 697.' 

-402 Ref 46 C.W.N. 561. 

-570 Ref I.L.R. 1942 Bom. 

39 - 

-576 Ref I.L.R. 1942 All. 

759 (774)= > 94 * A.L.J. 732. 

-636 Ref LL.R. (1942) 2 Cal. 

299=46 C.W.N. 729. 

-760 (F.B.) Foil. 21 Pat. 481. 

-859 Disc. LL.R. (1942) 2 

Cal. 268=46 C.W.N. 982 ; 
Ref LL.R. 1942 Nag. 1 = 
(1942) N.L.J. 570 ' 

-1073 Rel. LL.R. 1942 All. 

-1131 Foil. LL.R. 1942 Nag. 

143 ; 21 Pat. 753 ; J942 All. 
945=>942 A.L.J. 607. 

--1209 Ref I.L.R. 1942 Mad. 

696=(i942) 2 M.L.J. 14. 

-i36i=A.LR. 1932 Cal. 474 

Rcl. LL.R. 1942 Nag. 510. 

-1399 (P.C.) Foil. 21 Pat. 849. 

60 Cal. 8 Foil. LL.R, 1942 Mad, 
749 =(i 942 ) » M.L.J. 538. 

-24 Expl. I.L.R. 1942 Bom. 
139 (F.B.). 

-191 Cons. I.L.R. (1042) I 
Cal. 149. 

-240 Rin. 17 Luck, 636. 

-538 Ref 44 Bom.L.R. 643. 

-545 Ref I.L.R. 1942 All. 

899. 

-630 Ref 17 Luck. 462. 

-643, 650 Dist. I.L.R. 5942 

Nag. 193. 

-670 Foil.'44 P.L.R. 31.' 

-729 Foil. 21 Pat, 138=23 

P.L.T. 707. 

-761 Diss. LL.R. 1942 Bom. 

670. 

-918 Ref LL.R. (1942) 1 Cal. 

562. 

-948 Ref 44 Bom.L.R. 1 n. 

-1003 Ref LL.R. (1942) I 

Cal. 533=46 C.W.N. 261. 














































































case5 followed, overrxjled, etc, 
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6oCal. 1176 Ref. 44 Bom. L.R. 

830. 

•-> ^93 44 * * * • 

_1359 Rcl. I.L.R. 1942 Kar. 

6j‘8d. 6 Ref. I.L.R. 

892 ; R^l. * 94 ^ A.L.J. 37 ®* 
-256 Dist. 21 Pat. 138=23 P. 
L.T. 707. 

-262 (P.C.) Dist. I.L.R. 1942 
Nag. 608=1942 N.L.J. 375 - 
-285 Ref. I.L.R. 1942 All. 

-^70 Ref. 44 Bom.L.R. 699. 

-^ Ref. 1942 N.L.J. 589- 

-711 Disc. I.L.R. 1942 

455=“(>940 2 M.L.J. 962. 

-841 Dist. 21 Pat. 377 ; Ref. 

46 C.W.N. 37 I- 

•-^90 Foil. 1942 N.L.J. 39 - 

_-894 Impliedly overr. I.L.R. 

1942 All. 39 *^ (P,C.); Ref. 
I.L.R. 1942 All. 608. 

. ■ — 975 Ref. I.L.R. (1942) J Cal. 
161. 

-1068 Rel. 23 P.L.T. 342. . 

62 Cal. 75 Ref. 44 Bom.L.R. 111. 

-82 Ref. 46 C.W.N. 842. 

-95HW. I.L.R.1942 Bom. 384. 

204 Rel. 1942 A.L.J. 94= 
I.L.R. 1941 All. 820. 

^57 Ref. 1942 O.W.N. 527. 

•457 Foil. I.L.R. 1942 Nag. 
377; .Ref. I.L.R. 1942 Mad. 
6 j4=(i 942) i MiL.J. 283. 

,10 Rel. 23 P.L.T. 588. 

,,39 Diss. 44 Bom.L.R. 919. 

-677 Ref. I.L.R. 1942 Bom. 

169 ; 17 Luck. 755 (F.B/). 

-G92 Reversed I.L.R. (1942) 

I Cal. 533=46 C.W.N. 261. 

;-911 Expl. I.L.R. 1942 Nag. 

775 ' 

—^965 Rcl. 23 P.L.T. lO. 

63 Cal. 136 Ref. I.L.R. (1942) 2 
Cal. 478. 

-176 Appr. I.L.R. 1942 All. 

-Joi'CP.C.) Foil. I.L.R. 1942 

Nag. 24. 

-867 Rcl. 19.42 O.W.N. 756.. 

-1079 Dist. 1942 Lah. 212. 

-1172 Dist. 21 Pat. 377. 

I.L.R. (>937) 1 Cal. 103 Cons. 
I.L.R. (1942) 2 Cal. 253. 

-127 Not Full. I.L.R. 1942 

All. ajS (855). 

-306 Foil. 21 P.at. 130—23 

P.L.T. 494. 

- 359 Rel. I.L.R. 1942 Mad. 

851. 

-504 Ref. 1942 N.L.J. 547. 

- 573 (« 942 ) 2 M.L.J. 

568. 

—576 41 C.W.N. 200 Ref. 
46 C.W.N. 496. 

-788 Foil. I.L.R. (1942) 2 Cal. 

565. 

I.L.R. (1937) 2 CnI. 97 Rel. l.L. 
R. 1942 Nag. 16. 

-187 Disappr. I.L.R. 194a 

.Boni. 7. 

| 75 Not Foil. 23 P.L.T. 644. 
>31 Dist. 21 Pat. 469. 

Y. D, IW 2 -H 


.L.R. (1937) 2 Cal. 675 Rrf- 
1942 N.L.J. 599 1 I.L.R. 
(1042) 2 Cal. 413. 

_e^lRef. 46 C.W.N. 371. 

[.L.R. {t 938 ) I Cal. 509 Diss. 

I.L.R. 1942 776. 

I.L.R. 0938) 2 Cal. 72 (P-C.) 
Ref. I.L.R. 1942 Mad. 464= 
(1942) 1 M.L.J. 250 ; I.L.R. 
.•1042 Mad. 562 =(i 942) 1 
M.L.J. 472; Rel. I.L.R. 
1942 Nag. 294. 

-275 Rcl. I.L.R. 1942 Nag. 

441. 

-418 Diss. I.L.R. (1942) 1 Cal. 

510. 

I.L.R. (1939) I Cal. 46 Foil. 44 
Bom.L.R. 814. 

--^425 Diss. 1942 A.L.J. 592 

(F.B.). 

-468 Not Foil. 1942 NJ-.J. 

520. K 

I.L.R. (1939) 2 Cal. 255 Ref. >7 

Luck. 205. * 

-425 Ref. I.L.R. 1942 Lah. 

517 (F.B.). 

-446 Rel. 23 P.L.T. 678. 

,-471 Disc. I.L.R. (1942) 2 

Cal. 232. 

I.L.R. (1940) 1 Cal. 82 Ref. 44 
P.L.R. 31. 

-250 (P.C.) Dist. I.L.R. 1942 
Lah. 79 (F.B.). 

-266 (P.C.) Rel. I.L.R. 1942 
Mad. 13 (22) = (i94i) 2 
M.L.J. 463 (F.B.). 

-323 Diss. I.L.R. 1942 Bom. 
620. 



020. 

•329 Rel. I.L.R. (1942) 2 Cal. 
28. 

-393 Ref. 1942 A.L.J. 578 

(F.B.). 

-468 Overt. I.L.R. (1942) 2 

Cal. 75=46 C.W.N. 452 (F. 
B.). 

-575 Foil. (1942) I M.L.J. 

230. 

I.L.R. (1940) 2 Cal. 215 Ref. l.L. 
R. 1942 All. 398. 

-578 Ref. 1942 N.L.J. 139. 

I.L.R. (1941) t Cal. 299 Not 
Foil. I.L.R. 1942 Lah. 447 
(F.B.). 

—373 Rcl. I.L.R. (1942) 2 Cal. 
^ 3 - 

-419 Rel. I.L.R. 1942 Kar. 

383- 

-477 Ref. LL.R. (1942) Mad. 
526 =(i 942) r M.L.J. 155. 
-490 Rel. I.L.R. (1942) 2 Cal. 
203. 

-514 Ref. I.L.R. {1942) I Cal. 
32b. 



I.L.R. (1942) ' Cal. 61 Foil. l.L. 

R fiai2) ! Cal. 414 ; Ref. 
I.L.Rn> 942 ) « Cal. 186. 

--235 Ref. I.L.R. (1942) 2 Cal. 

5 * 6 . 

-- ^497 Appl. I.L.R. (1942) 2 

Cal. 325. 

I.L.R. (1Q42) 2 Cal. 241 Rcf.I. 
^.R. (1942) 2 Cal. 295. 

CALCUTTA WEEKLY 
NOTES. 

j C.W.N. 76 Rel. 23 P.L.T. 81. 

2 C.W.N. 321 Foil. I.L.R. 1942 

Nag. 45. 

-689 Ref. 46 C.W.N. 830. 

3 C.W.N. 73 Ref. 46 C.W.N. 830. 

-212 Ref. 46 C.W.N. 383. 

-341 Ref. 46 C.W.N. d68 . 

4 C.W.N. 49 Cons. (1942) 2 M.L. 

J. 240. 

-304 Ref. 23 P.L.T. 379. 

5 C.W.N. 27 Ref. I.L.R. 1942 
Mad. 933 =(i 942 ) 2 M.L.J. 
115. 

Disc. I.L.R. (194a) 2 Cal. 
75=46 C.W.N. 452 (F.B.). 

07 (S.B.) Dist. 21 Pat. 223. 

-329 Rel. 23 P.L.T. 644. 

- 335 Disc. I.L.R. (1942) 2 

Cal. 75=46 C.W.N. 452 (F. 
B.). 

-386 Foil. 21 Pat. 377. 

-549 Affirmed in 6 C.W.N. 

530 Ref. 46 C.W.N. 379. 

6 C.W.N. 834 Ref. 46 C.W.N. 707. 
-877 Rel. 23 P.L.T. 742. 

7 C.W.N. 140 Ref. 23 P.L.T. 644. 
- 345 Cons. (1942) 2 M.L.J. 

240. 

8 C.W JJ. 376 Ref. 23 P.L.T. 644. 

9 C.W.N. 794 Foil. I.L.R. 1942 
Bom. 6^. 

-829 Foil. I.L.R. 1942 Nag, 

438. ' 

-1061 Ref. 46 C.W.N. 513. 

10 C.W.N. 449 Ref, 46 C.W.N. 
561. 

-503 Ref. 46 C.W.N. 668. 

-IJ02 Diss. I.L.R. (1942) 1 

Cal. 427. 

11 C.W.N. 79 Ref. 23 P.L.T. 644. 
--848 Ref. I.L.R. (1942) I 

Cal. 100=46 C.W.N. 759. 

-878 Ref. (1942) 2 M.L.J.5t2. 

-1078 Ref. >7 Luck. I. 

-lx3M Ref. 46 C.W.N. 317. 

12 C.W.N. 37 Ref. 46 C.W.N. 561. 

-gSDiss.I.L.R. 1942 Kar. 157. 

-478 Ref. 46 C.W.N. 798. 

-703 Foil. I.L.R. 194a Nag. 

620. 

-709 Ref. 46 C.W.N. 830. 

-845 Dist. 21 Pat. 778. 

-905 Diss. I.L.R. 1942 Kar. 

157 - 

-toio (1014) Ref. (1942) r 

M.L.J. 187. 

13 C.W.N. 690 Ref. I.L.R. (194a) 
I Qal. 67. 

-M4 Foil. I.L.R. >942 Nag. 

633. 
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13 C.W.N. 791=9 C.LJ. 125 
Ref. 46 C.W.N. 696. 

14 C.W.N. 256 Ref. 46 C.W.N. 
7I9=I;L.R. (1942) 2 Cal. 

363. 

-451 Dist. 17 Luck. 341. 

-560 Ref. I.L.R. 1942 Mad. 

933 =(i 942 ) 2 M.L.J. 115. 
>53 Ref. I.L.R. 1942 Mad. 
933 =(i 942 ) a M.L.J. 115. 

-752 Ref. 46 C.W.N. 326. 

-1096 Rel. 46 C.W.N. 505. 

-cxxxviii Expl. I.L.R. 1942 

Kar. 278. 

15 C.W.N. 375 Dist. I.L.R. 1942 

Nag. 73. 

— 800 Impliedly overr. I.L.R. 
1942 All. 6o8=(i942) 2 
M.L.J. 390 (P.C.); Ref. 
I.L.R. 1942 AJl. 608. 

16 C.W.N. 394 Ref. I.L.R. 1942 

All. 121 ; I.L.R. 1942 Kar. 

196. 

-^—798 Ref. 21 Pat. 197. 

-834 Dist. I.L.R. 1942 Nag. 

16. 

-1029 Foil. I.L.R. 1942 Bom. 

636. 

17 C.W.N. 5 Ref. 46 C.W.N. 865. 

- 503 M«f-(>942) I M.L.J.400. 

-5:2Diss. I.L.R. (1942) i Cal. 

* 49 - 

■ -578 Ref. I.L.R. 1942 Mad. 

189. 

-817 Ref. 46 C.W.N. 938. 

-959 Foil. 21 Pat. 366. 

18 C.W.N. 92 Dist. I.L.R. (1942) 

2 Cal. 121=46 C.W.N. 696. 

-490 Ref. 46 C.W.N. 306. 

- 537 Ref. 23 P.L.T.91. 

-575 Ref. 21 Pat. I. 

-782 Ref. 21 Pat. I. 

-954 Ref. 46 C.W.N. 245. 

-1016 Rel. I.L.R. 1^2 (2) 

Cal. 325. 

- 1136 Ref. 46 C.W.N. 317. 

-1311 Foil. I.L.R.' 1942 Nag. 

139. 

19 C.W.N. 972 Rff. 1942 O.W.N. 

564. " 

20 C.W.N. 28 Foil. I.L.R. 1942 

Bom. 712. 

-51=21 C.L.J. 253 Ref. 46 

C.W.N. 561. 

-122 Ref. 46 C.W.N. 317. 

——163 Ref. 46 C.W.N. 513. 

-358 Dist. 21 Pat. 287. 

-520 Foil. I.L.R. (1942} I Cal. 

573 - 

- 675 Ref. 46 C.W.N. 407. 

-749 Rel. 46 C.W.N. 505. 

-845 Ref. 23 P.L.T. 227. 

-857 Ref. (1942) I M.L.J. 583. 

-901 Ref. 46 C.W.N. 477. 

-943 Dist. 17 Luck. 341. 

21 G.W.N.784Rel. 17 Luck. 246. 

-976 Ref. 46 C.W.N. 938. 

-978 Ref. 46 C.W.N. 938. 

29 C.W.N. 263 Ref. I.L.R. 1942 
All. 671 (676). 

■ -540 Dist. 21 Pat. 838. 

23 C.W.N. 83 Ref. 17 Luck. 238. 
-654 FoU. 23 P.L.T. 165. 


23 C.W.N. 811 Dbt. 21 Pat. 544. 

24 C.W.N. 133 Ref. 23 P.L.T. 227. 
-226 Ref. I.L.R. 1942 Lab. 

1 {P.C.). 

-752 Rel. I.L.R. 1942 Nag. 92. 

-811 Dist. 21 Pat. 544. 

-1024 Ref. 46 C.W.N. 938. 

25 C.W.N. 129 Not Foil. I.L.R. 

1942 Nag. 172. 

-142 Ref. 21 Pat. 258. 

-328 Ref. 23 P.L.T. 345. 

26 C.W.N. 36 Foil. I.L.R. (1942) 

2 Cal. 546 ; Ref. 46 C.W.N. 

893- 

-65 Foil. I.L.R. 1942 Nag. 

608. 

•206 Ref. 46 C.W.N. 20. 


-216 Ref. 46 C.W.N. 141. 

-^499 Dist. I.L.R. 1942 Mad. 

> 33 =(« 94 i) 2 M.L.J. 455. 

-511 Dist. 21 Pat. 488. 

-580 Ref. 46 C.W.N. 405. 

27 C.W.N. 77 (P. C.) Ref. 46 
C.W.N. 522. 

- 359 I-L.R. (1942) 1 Cal. 

562. 


-936 Rel. I.L.R. (1942) 2 Cal. 

28 C.W;N. 46 Ref. 46 C.W.N. 509. 
-732 Ref. 17 Luck. 52. 

29 C.W.N, 432 Cons. I.L.R. 1942 

2 Cal. 507. 

- 575 Ref. I.L.R. 1942 Mad. 

757=(i942) 2 M.L.J. 178. 
-1020 Ref. 46 C.W.N. 798. 

30- C.W.N. 238 Appr. I.L.R. 
(1942) 2 Ci. 75=46 C.W.N. 
452 (F.B.). 

-735 Ref. 46 C.W.N. 326. 

-807 Ref. (1942) 2 M.L.J. 

164. 

31 C.W.N. 32 Ref. I.L.R, (1942) 

1 Cal. 510=46 C.W.N. 169. 
634 Ref. 46 C.W.N. 938, 

•703 (710) Ref. I.L.R. 1942 
All. 185 (F.B.). 

14 Ref. I.L.R. 1942 Nag. 

45 - 

32 C.W.N. 299 Rel. I.L.R. 1942 

Kar. 435. 

-418 Diss. I.L.R. (1942) 2 

Cal. 262=46 C.W.N. 631. 

-569 (P.C.) Rel. I.L.R. 1942 

Kar. 79. 

-821 (P.C.) Ref. 46 C.W.N. 

864. 

33 C.WJ'J. 519 Ref. 46 C.W.N. 

59 * 

-949 (P.C.) Ref. 46 C.W.N. 

522, 

-977 Ref. I.L.R. (1942) * Cal. 

245=46 C.W.N. 149. 

34 C.W.N. 213 Ref. 46 C.W.N. 

713. 

-631 Ref. I.L.R. (1942) « Cal. 

67. 

35 C.W.N. 77 Ref. 46 C.W.N. 141. 
-210 Not Appl, I.L.R. {19^) 

2 Cal. III. 

-320 Rel. I.L.R. (1942) 2 

Cal. 507=46 C.W.N. 952, 

-324 (P.C.) Rel. 46 C.W.N. 

561. 


35 C.W.N. 367 Disc. I.L.R. 
(1942) 2 Cal. 268. 

—^48 Dist. I.L.R. (1942) 2 
Cal. 232. 

-809 Ref. 46 C.W.N. 952. 

-1217 (P.C.) Ref. 46 C.W.Nf 

729- 

36 C.W.N. 4 (P.C.) Ref. 17 Luck. 

755=1942 O.W.N. 165 (F. 
B.). 

-833 Ref. 44 Bom.L.R. 138, 

37 C.W.N. 181 Foil. 21 Pat. 815; 

Ref. I.L.R. 1942 Kar. 179. 

-397 Ref. 46 C.W.N. ii. 

-412 Ref. 1942 O.W.N. 206. 

-1159 Dist. 44 P.L.R, I. 

38 C.W.N. 52 Cons. 44 Bom.L.R 

216 (F.B.). 

-130 Ref. 46 C.W.N. 298. 

-184 Dist, 21 Pat. 461 ; Rel. 

21 Pat. 488. 

■ 278 Ref. 46 C.W.N. 405. 

-476 .Appr. I.L.R. (^1942) 2 

Cal. 75=46 C.W.N. 452 (F. 
B.). 

- 795 Ref. I.L.R. (1942) i Cal. 

67. 

■865 (P.C.) Expl. 21 Pat. 469. 


39 C.W.N. 155 Ref.-I.L.R. 1942 

Lah. 491 (F.B,). 

-363 Dist. I.L.R. (1942) 2 

Cal. 427=46 C.W.N. 743. 

-311 Ref. I.L.R. (1942) I 

Cal. 510=46 C.W.N. i6g. 

-651 Not Foil. I.L.R. 1942 

Lah, 447 (F.B.). 

-853 Ref. I.L.R. (1942) 2 Cal. 

332=46 C.W.N. 817. 

-1044 Ref. 46 C.W.N. 212. 

-1198 Appr. 46 C.W.N. 634. 

40 C.W.N. 135 Ref. 46 C.W.N. 

938. 

-173 Ref. 46 C.W.N. 938. 

-312 Ref. I.L.R. 1942 Lab. 

517 (F.B.). 

345 Ref. 46 C.W.N. 298. 


-^432 Ref. 46 C.W.N. 108. 

-580 Disappr. 46 C.W.N. 634. 

-751 Ref. 1942 O.W.N. 664. 

-1104 Disappr. 46 C.W.N, 634 

-1149 Cons. 46 C. W.N. 697. 

41 C.W.N. 14 (P.C.) Rel. I.L.R. 
1942 Kar. 79. 

-65 (P.C.) F01L21 Pat. 258. 

-^480 Ref. 46 C.W.N. 713. 

- 534 Not Foil. I.L.R. 1942 

Mad. 355=(»940 2 M.L.J. 
968 ; Ref. I.L.R. 1942 Lah. 
517 (F.B.). 

-748 (P-C.) Ref. 46 C.W.N. 

218. 

845 Foil. I.L.R. 1942 Bom. 


63 

■900 


Appr. I.L.R. (1942) 2 
Cal. 75=46 C.W.N. 452 (F, 
B.). 

-1008 Dist. 21 Pat. 377. 

-1079 Ref. 46 C.W.N. tk>8. 

-1187 Foil. 21 Pat. 250. 

-1330 Ref. 17 Luck. 739. 

42 C.W.N. 54 Ref. 21 Pat. 1. 

-167 Ref. 46 C.W.N, 141. 

-173 Ref. 46 C.W.N. 667. 

-351 FoU. 21 Pat. 743. 
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42 C.WJS’. 360 Ref. 1942 O.W. 

N. 34 - 

-374 Ref. I.L.R. (>942) 2 Cal. 

295. 

-479 Dist. 46 C.W.N. 725. 

-509 (P.C.) Dist. 21 Pat. 330. 

-610 Disappr. 46 C.W.N. 634. 

-665 Foil. (1942) 2 M.L.J. 190. 

-721 Ref. 44 Bom.L.R. 111. 

-793 Ref. 46 C.W.N. 133,169. 

-1013 (P.C.) Foil. 21 Pat. 815. 

-1065 Ref. 44 Bom.L.R. in. 

-1203 Expl. I.L.R. (1942) ! 

Cal. 310=46 C.W.N. 73. 
-1216 Ref. 46 C.W.N. 667. 

43 C.W.N. 147 Affirmed 46 C.W. 
N.5 (P.C.). 

!6o Affirmed 46 C.W.N. 1 
(P.C.). 

•360 Foil. 21 Pat. 753. 

27 Ref. 1942 O.W.N. 388. 

97 Ref. I.L.R. 1942 Lah. 

491 (F-B-)- 

-862 Ref. 46 C.W.N. 403. 

-897 (P.C.) Ref. I.L.R. 1942 

All. 671 (676) ; I.L.R. 1942 
Mad. 562 =(i942) 2 M.L.J. 
472. 

f 37 Rel. I.L.R. (1942) t Cal. 
5=46 C.W.N. 86. 

-^—1046 Foil. I.L.R. (1942) 1 
Cal. 5105=46 C.W.N. 169; 
Ref. 46 C.W.N. 133. 
*—1214 Rel. 23 P.L.T. 588. 

44 C.W,N. 93 Rel. 46 C.W.N. 947. 

-n8 Ref. 46 C.W.N. 623. 

—165 Foil. 46 C.W.N. 496. 

32 Foil. 46 C.W.N. 682 ; 
Ref. 46 C.W.N. 849. 

53 Diss. (19^) 2 M.L.J. 170. 
94 (P.C.) Foil. 21 Pat. 815; 
RcT. 46 C.W.N. 169. 

-304 Ref. 46 C.W.N. 865. 

-362 Rel. 44 C.W.N. 943. 

-364 Ref. 46 C.W.N. 6: j. 

—604 Ref, I.L.R. (1942) Lah. 

517 (F.B.). 

-830 Cons. 44 Bom.L.R. 216 

(F.B.). 

-974 Ref. 46 C.W.N. 561. 

45C.W.N. II nUt. I.L.R. (1942) 
I Cal. 414 -46 C.W.N. 153. 

-22 Doubted LL.R. (1942) 

I Cal. 49-54C C.W.N. 889. 

-44 Ref. 46 u.W.N. 967. 

-435 (P.C.) Ref. 46 C. W. N. 

7a9- 

-519 Ref. 46 C.W.N. 1020. 

——530 Foil. 46 C.W.N. 129 ; 
Ref. 46 C.W.N. 34; 179. 

-623 Rev. 46 C.W.N. 759. 

-665 DLsc. 46 C.W.N. 94. 

■-709 Ref. 46 C.W.N. 94. 

—776 Dist. 46 C.W.N'. 179: 
Foil. 46 C.W.N. 129 Ref 46 
C.W.N. 875; Rel. 46 C.W, 
N. 681. 

91 Diss. 46 C.W.N. 889. 

2q Foil. I.L.R. (1942) ft 

t8. 

0 Rnersed 46 C.W.N. 692. 
37 Di*. 46 C.W.N. 557. 





45 C.W.N. 859 Affirmed 46 C. 
W.N. 33; Diss. 46 C.W.N. 
546 C.W.N. 153. 
i3 Diss. I.L.R. (1942) I 
Cal. 61 ; I.L.R. (1942) I Cal. 
414=46 C.W.N. 153 ; Ref. 
46 C.W.N. 673. 
ji6 Ref 46 C.W.N. 790. 

932 Ref. 46 C.W.N. 94. 
j73 Foil. 46 C.W.N. 12^ 

-975F0U. I.L.R. (1942) 1 Cal. 

414=46 C.W.N. 153; Ref 
I.L.R. (1942) I Cal. 61,186. 

176 Foil. 46 C.W.N. 129. 
979 Revers^ 46 C.W.N. 441. 

-1042 Foil. 46 C.W.N. 129. 

-1047 Affirmed 46 C.W.N. 465 

-1090 Ref 46 C.VV.N. 388. 

-1091 Com. I.L.R. (1942) 2 

Cal. 389; Ref. 46 C.W.N. 673 
677. 

46 C.W.N. 12 FoU. 46 C.W.N. 14. 

-20 Ref 46 C.W.N. 753= 

I.L.R. (1942) 2 Cal. 443. iC 

- -33 Dbt. ^ C.W.N. 557. 

-153 Ref 46 C.W.N. 559. 

-174 FoU. 46 C.W.N. 889 ; 

Ref 46 C.W.N. 628. 

-368 Appr. I.L.R. (1942) 2 

Cal. 389; Ref 46 C.W.N. 
673. 677. 

-388 Diss. I.L.R. (1942) 2 Cal' 

389; Ref 46 C.W.N, 6731 
677. 

-457 Ref 46 C.W.N. 906= 

(1942) 1 Cal. 235 ; 46 C.W. 
N. 856, 9 t 9 ' 

-536 Rel. 46 C.W.N. 681. 

-540 Foil. 46 C.W.N. 628; 

999; Ref 46 C.W.N. 864. 

-60s Ref 4b C.W.N. 607. 

-628 FoU. 46 C.W.N. 999. 

-967 Ref 46 C.W.N. 975. 


CALCUTTA LAW JOURNAL. 

1 C.L.j. 85 FoU. 21 Pat. 682. 

-182 Ref 1942 O.W.N. 328. 

- 337 (343-348) Appr. LL.R. 

1942 All. 624 (664) ; Ref 
(194a) 2 M.L.J. 559. 

2 C.L.I. 1 Ref 46 C.W.N. 513. 

3 C.L.J. 74 Dist. I.L.R. 1942 Nag. 

205. 

——182 Not Appr. I.L.R. 1942 
All. 671. 

4 C.L.J. 37 Rel. I.L.R. (1942) 2 
o 554 * 

5 C.L.J. 148 Ref 44 Bom.L.R. 


527 Disc 
6 C.LJ. 102 


Ref 23 P.L.T. 294. 



. 46 C.W.N. 94. 
Ref 46 C.W.N. 
314 Ref 44 P.L.R. 236. 
■ ■ '.I.L.R. 


355 


•383 Ref I.L.R. 1942 Nag. 1. 
J98 Dist. 44 P.L.R. 415. 

172 Ref 46 C.W.N. 513. 

8 aUJ. 177 Rff- 46 C.W.N. 668. 

9 C.I..J. 91 Ref 21 Pat. 197. 

-^331 Dist. LL.R. 1942 All. 

J71 (677). 

la C.L,l. 146 Ref. LL.R. (1942) 1 
Cal. 4*7. 


17 C.L.J. 30 Rel. 46 C.W.N. 355 

-65 Ref, 21 Pat. 197, 

-209 Ref 1942 N.L.J. 353. 

20 C.L.J. 107 Ref. 46 C.W.N. 355. 

21 C.L.J, 104 Ref 1942 O.W.N. 

672 (F.B,). 

22 C.L.J. 266 Rel. I.L.R. (1942) 2 

Cal. 363=46 C.W.N. 719. 
—574 Dist. (1942) 2 M.L.J. 
518. 

24 C.L.J. 335 Ref. (1942) 2 M.L.J. 

120. 

25 C.L.J, 149 Foil. 21 Pat. 223. 

26 C.L.J. 590 (P.C.) Ref. I.L.R. 

1942 Mad. 532 = (i942) 1 . 

M. L.J. 344 ; 46 C.W.N. 218. 

27 C.L.J. 96 Ref 46 C.W.N. 865. 

-528 Ref 46 C.W.N. 938. 

-605 Disc. 46 C.W.N. 94. 

29 C.L.J. 44 FoU. 21 Pat. 223. 

, 245=51 I.C. 98 Ref. I.L.R. 

1942 Nag. I. 

- 377 RcL LL.R. (1942) 1 Cal. 

510. 

-494 Ref. 46 C.W.N. 212. 

- 577 Ref- 46 C.W.N. 169. 

31 C.L.J. 259 Ref 23 P.L.T. 270. 
33 C.L.J. 7 Ref I.L.R. 1942 Mad. 

757 *(i 94 a) 2 M.L.J. 178. 

35 C.L.J. I Ref. 46 C.W.N. 707. 

-61 Ref. 46 C.W.N. 713. 

-332 Ref. 46 C.W.N. 355. 

-356 Ref 46 C.W.N. 405. 

37 C.L.J. 184 Rel. 46 C.W.N. 702. 

-191 Ref 46 C.W.N.212. 

-473 Rel. 23 P.L.T. 159. 

41 C.L.J. 80 Ref 46 C.W.N. 952. 
-176 Ref 43 P.L.T. 167, 

42 C.L.J. 281 at 407 Ref. 46 C.W. 

N. 317. 

46 C.L.J. 584 FoU. I.L.R. (1942) 
2 Cal. 565. 

51 C.L.J. 461 Foil. LL.R. (1942) 
2 Cal. 332=46 C.W.N. 817. 
-485 Dist. 46 C.W.N. 727. 

54 C.L.J. 593 Rel. I.L.k. (1942) 
I Cal. 149. 

60 C.L.J. 472 Ref. I.L.R. 1942 
Mad. 696= (1942) 2 M.L.J. 
14. 

62 C.L.J. 28 Not Appr. LL.R. 

1942 Mad. 851. 

68 C.L.J. 305 Re\'er»ed I.L.R. 

(1942) 2 Cal. t (P.C.). 
——381 Dist. 46 C.W.N. 277. 

72 C.L.J. 12 Dist. I.L.R. (1942) 2 

Cal- 554- 

74 C..L.J. t45 Ref 46 C.W.N. 
169. 

-i8oRel. 1942 O.W.N. 269. 

-491 Ref. 44 P.L.R. 288. 

CALCUTTA LAW REPORTS. 
4C.L.R.27Ref. LL.R. 1942 Lah. 
^ 559 (F.B.). 

9 C.L.R. 332 Rel. (194a) I M.L.J. 
> 90 . 

WEEKLY REPORTER. 

t W.R. (Supp.) 121 Ref. 46 C.W. 
N. 113. 

-351 FoU, 21 Pat. 799. 
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4 W.R. (Cr.) 26 Ref. I.L.R. 1942 

Lah. 470. 

5 W.R. Misc. 57 Ref. 21 Pat. 197. 
-Cr. 80 Foil. I.L.R. 1^42 Nag. 

5to. 

6 W.R. 324 Ref. 1942 O.W.N. 335 

7 W.R. 384 Ref. I.L.R. 1942 Nag. 

I. 

9 W.R. 58 (Cr.) Ref. 1942.N.L.J. 


547- 

--^(Suth.) 61 Foil. I.L.R. 1942 

'Nag. 24. 

-242 Foil. I.L.R. (194a) 2 

Cal. 565. 

-505 Ref. (1942) 2 M.L.}. 249 

=23 P.L.t. 717 (P.C.); 
I.L.R. 1942 All. 259. 

10 W.R. (Cr.) 31 Ref. 1942 N.L.J. 

547- 

11 W.R. II (18) Ref. I.L.R. 1942 

All. 759 ( 776 ). 

-(Cr.) 25,27 Foil. I.L.R. 1942 

Nag. 695. 

12 W.R. 435 Rel. I.L.R. 1942 

Lah. 79. 


13 W.R. 72 Ref. 23 P.L.T. 64.1. 

- 75 (F-B.) Ref. 46 C.W.N. 947. 

-410 Rel. 23 P.L.T. 540. 

14 W.R. 25=6.B.L.R. 255 (F.B.) 

Ref. 46 C.W.N. 298. 

-265 Foil. 21 Pat. 799. ' 

15 W.R. 348 Ref. (1942) I M.L.J. 

485. 

-548 Ref. I.L'.R. 1942 Bom. 

782=44 Bom.L.R, 629. 

17 W.R. 108 Ref. 44 P.L.R. 87. 
-364 Ref. I.L.R. 1942 Lah. 

491=44 P.L.R. 140 (F.B.). 

18 W.R. 47 (Cr.) Rel. 23 P.L.T. 

644. 

-220 (P.C.) Rel. I.L.R. 1942 

N^. 468. 

-234 Dist. 46 C.W.N. 277. 

19 W.R. 230 Ref. 44 P.L.R. 330 

(F.B.). 

20 W.R. (Cr. Rul.) Ref. (1942) 

I M.L.J. 460; Foil. 23 P.L.T. 
684. 

-44 Rel. 46 C.W.N. 668. 

-133 Ref. 17 Luck. 366. 

—375 Ref. I.L.R. 1942 Kar. 
466. 

21 W.R. 208 Ref. 1942 O.W.N. 

54 $- 

-210 Rel. I.L.R. 1942 Kar., 

177 - 

23 W.R. 214 Ref. I.L.R. 1942 All. 

259. 

—253 (P.C.) Rel. I.L.R. 1942 
Nag. 468. 

24 W.R. 394 Ref. 46 C.W.N. 289. 
32 W.R. 701 Ref. I.L.R. 1942 Kar. 


i 


210. 


BENGAL LAW REPORTER. 

3 B.L.R. (A.G.J.) 295 Rel. I.L.R. 
(1942) I Cal. 533. 

5 B.L.R. 362 Rel. I.L.R. 1942 

Mad. 608= (194a) I m.LJ. 

331 - 

6 B.L.R. 492 Rel. I.L.R. 1942 Kar 

* 93 - 


7 B.L.R. (O.C.J.) 57 Ref. 44 
P.L.R. 330 (F.B.). 

9 B.L.R. 377 (P.C.) Ref. (1942) i 
M.L.J. iig-. 

11 B.L.R. 405 Rel. I.L.R. 1942 

Kar. 479. 

12 B.L.R. 406 Ref. I.L.R. 1942. 

Kar. 306. 

13 B.L.R. 91 Ref.I.L.R. 1942 Lah. 

491 (F.B.). 

-274 Ref. I.L.R. (1942) 2 Cal. 

232. 

-461 Ref. 46 C.W.N. 513. 

15 B.L.R. 167 Dist. I.L.R. (1942) 
I Cal. 211. 


I.L.R. LAHORE SERIES. 

1 Lah. 27 Ref. I.L.R. (1942) Mad. 

526= (1942) I M.L.J. 155. 

-73 Rel. I.L.R. 1942 Kar. 496. 

-295 Ref.I.L.R. 1942 All. 862. 

-344 Ref. 44 P.L.R. 133. 

——348 Ref. I.L.R. 1942 Lah. 
491 (F.B.). 

-540 Ref. 44 Bom.L.R. 643. 

2 Lah. 155 Foil. I.L.R. 1942 Mad. 

770=11942) I M.L.J. 532. 

3 Lah. 84 Impliedly ovcir. A.I.R. 

1942 Lah. 217=44 P.L.R. 
488. 

-103 Not Foil. (1942) I M.L.J. 

21. 

-144 Ref. 44 P.L.R. 269. 

-188 Rel. I.L.R. 1942 Lah. 

491 (F.B.). 

-242 Not Foil. (1942) I M.L.J. 

21. 

-296. 308 Dist. I.L.R. 1942 

Lah. 788. 

4 Lah. 38 Dist. I.L.R. 1942 Kar. 

72. 

-249 Rel. I.L.R. 1942 Lah. 79. 

5 Lah. 16 Ref. 1942 O.W.N. 432. 
-50 (P.C.) Ref. I.L.R. 1942 

Lah. 623=44 P.L.R. 437 (F. 
C.) 

-301 Dist. 21 Pat. 778. 

-385 Foil. 44 P.L.R. 157. 

-416 Dist. I.L.R. 1942 Nag. 

193- 

6 Lah. 1=52 I.A. 22 Foil. I.L.R. 

(1942) 2 Cal. 413 j I.L.R. 
1942 Nag. 325. 

-206 (215, 216) Rel. I.L.R. 

1942 Lah. 41. 

-226 Rel. 23 P.L.T. 606. 

-319 Rel. I.L.R. 1942 Lah. 

79. 

-487 Ref. I.L.R. 1942 Lah. 

252. 

-493 Ref. IX.R. (1942) 2 

Cal. 413=46 C.W.N. 808. 

-528 Ref. I.L.R. 1942 Lah. 

411 (F.B.). 

7 Lali. 65 Ref. IX.R. 1942 All. 

899. 

—1124 Foil. (1942) * M.L.J. 
564. 

-482 Foil. I.L.R. 1942 Nag. 

620. 

8 Lah. 35=A.I.R. 1927 Lah. 110. 

Dist. (1942) 2 M.L.J. 491. 
-246 Ref. 46 C.W.N. 561. 


8 Lah. 310 Dist. I.L.R, 1942 

Nag. 294. 

-3O4 (F.B.) Dist. 17 Luck. 702; 

Rel. I.L.R. 1942 O.W.N. 
184; I.L.R. 1942 Nag. 325. 

-573 Ref. 23 P.L.T. 294. 

- ^593 Bcf. I.L.R. 1942 Lah. 

517 (F.B.). 

- 597 (B*C.) Rel. I.L.R. 1942 

Nag. 543. 

-681 Ref. I.L.R. 1942 Lah. 

495- 

9 Lah. 38 (F.B.) Foil. 44 P.L.R. 

488 (F.B.). 

-176 Rel. I.L.R. 1942 Lah. 

212. 

-244 Ref. I.L.R. 1942 Lah. 

50. 

-284, 290 (P.C.) Rel. I.L.R. 

1942 Lah. 349 (F.B.). 

-306 Disappr. I.L.R. 1942 

Bom. 175; Overr. I.L.R. 
1942 Lah. 746=44 P.L.R. 
347 (F.B.). 

-324^Rel. I.L.R. 1942 Nag. 24. 

-501 Ref. 17 Lude. 435. 

10 Lah. 7 Ref. 17 Luck. 327. 

-75 (P.C.) Ref. I.L.R. 1942 

Lah. 155. 

-86 Expl. 44 P.L.R. 518. 

-132 Ref. I.L.R. 1942 Labi 

491 (F-B.). 

-143 Rel. I.L.R. 1942 Lah. 

603. 

-155 Ref. I.L.R. 1942 Nag. 62. 

-357 Ref. 17 Luck. 271. 

-—613 Ref. 44 P.L.R. 87. 

-800 Dist. 21 Pat. 743. 

11 Lah. 258 (F.B.) Rel. I.L.R. 

1942 Lah. 155 (F.B.). 

-^325 Dist. I.L.R. 1942 Kar. 

392. • 

-598 Rel. 1942 N.L.J. 557. 

-716 Ref. I.L.R. 1942 Lah. 

155 (.FB.) 

12 Lah. 280 (P.C.) Dist. I.L.R. 

, 1942 Lah. 510 (F.B.). 

-304 Rel. I.L.R. 1942 Nag. 

769* 

-671=32 P.L.R. 622 Not Foil. 

44 P.L.R. 133. 

-741 Ref. I.L.R. 1942 Kar. 

306. 

13 Lah. 152 Foil. I.L.R. 1942 Nag. 

62. 

-195 Ref. 1942 O.W.N. 34. 

-327 Not Foil. I.L.R. 1942 

Mad. 688= (1942). i M.L.J. 
377 - 

-342 (F.B.) Rel. 44 P.L.R. 510. 

-396 Disappr. I.L.R.1942 Lah. 

746=44 B-L-R- 347 (F.B.) ; 
I.L.R. 1942 Bom. 175. 

-546 Ref. 44 P.L.R. 368. 

-672 Rel. I.L.R. 1942 Bom.94 

14 Lah. 19 Rel. I.L.R. 1942 Nag. 

588- 

-255 Ref. I.L.R. 1942 All, 398; 

I.L.R. 1942 Lah. I (P.C.). 

-615 Foil. 21 Pat. 743. 

-635 Rel. I.L.R. 1942 Lah. 79. 

-703 Dist. 23 P.L.T. 104. 

-715 Rel. I.L.R, 1942 Nag. 

414. 









































































CASES FOLLOWED, OVERRULED, ETC. 


Ixi 


le Lab. 9 

^ Cal *13=46 C.W.N. 808; 
44 P.L.R. 96; Rcl- J-^R- 
1942 Nag. 518 

_66-36 P.L.R. 4^6 CKcrr. 

A.I.R. 1942 Lah. 19=1.L.R. 
1942 Lah. 217=44 ^•^•R***‘ 
—i-^VtRcl. 1942 O.VV.N. 756. 

_389, 405 (F-B.) Foil. I.L.R. 

1942 Lai). 41. 

-667 Rel. I.L.R. 1942 Rar. 

I98 Foil. 23 P.L.T. 697. 


16 Lah. 7 Oven. A.I.R. 1942 Lah. 

81=44 RL.R. 41. 

-73 Disi. I.L.R. 1942 Nag. 193 

-92 Ref. I.L.R. 1942 Lah. 190 

(F.B.). 

37 Rel. I.L.R. 1942 Lah. 
41. 

8 Ref. I.L.R. 1942 Lah. 
'>82 (F.B.). 

-516 b«. 46 C.W.N. 261. 

-517 Di.w. I.L.R. (« 042 ) t Cal. 

533. 

-921 Rel. I.L.R. 1942 Lah. 

J55 (F.B.). 

-937 Ref. I.L.R. 1942 All. 398. 

17 L^. i (F.B.) Rel. I.L.R. 1942 

Lah. 282 (F.B.). 

—7-32 Foil. 1942 N.L.J. 338. 

-270 Appr. 44 P.L.R. 342. 
-275 Ref. I.L.R. 1942 Mad. 
355=(i94i) 2 M.L.J. 968; 
I.L.R. 1942 Lah. 517 (F.B.). 
•557. .iCg Rt^L LL.R. 1942 
N^. 126. 

•606 Ref. I.L.R. 1942 Lah. 


9 ‘ 



18 Rel. 4.4 P.L.R. 518. 
—^29 Foil. 44 P.L.R. 549. 

-644 (P.C.) Ref. I.L.R. 1942 

Mad. 95-^(1941) 2 M.L.J. 
an (F.B.). 

t8 Lali. 196 Appr. 1942 N.L.J. 
557 - 

-234 Rel. I.L.R. 1942 Nag. 

369. 

-438 (F.B.) Ref. I.L.R. 1942 

Nag. 107. 

ig Lah. 103-40 P.L.R. 546 F<JI. 
44 P.L.R. 133. 

—593 Foil. I.L.R. 1942 Bom. 
62b. 

20 Lai). I Rel. I.L.R. (1942) 1 
Cal. 1^2. 

-<—103 Dul. 21 Pat. 774. 

-*33 Kef. I.L.R. 1942 All, 671 

at LaRT4oo >(1939) 2 M.L.J. 
Supp. Q3«2 t.L.J. 153 Ref. 
(>942) 2 M.L.J. 523. 

-470 (P.C.) Dui. I.L.R. t942 

Mad. 405°>(i94t) a M.LJ. 
U48. 

-(P.C.) Ref. I.L.R. 194a 

-757 (i’.B.) Foil. 44 P.L.R. 

463* 

*-94a Not Good law 23 P.L.T. 

, 475 ' 

83 I (P.C.) Foil. LL.R. 1942 

. M.£y. 


I.L.R. 1937 Lah. vaSRef. (1948) 

2 M.L.J. 425- 

I.L.R. 1936 Lah. 93 LL-R- 
1942 Lah. J90 (F-B-) 

I.L.R. 1942 Lah. 155 (r.B.)- 

_193 (F.B.) Ref. LL.R. 194a 

Lah. 282 (F.B.). 

-«2 Disappr. I.L.R* * 94 ^ 

364 (F.B.); Rel. LL.R. 1942 
Lah. 41. . , 

I.L.R. 1939 Lah. 103 Oven. I.L. 
R. 1942 Lah. 559 (F.B.). 

-299 Ref I.L.R. 1942 Mao- 

875=(i942) I M.L.J. 425. 

-520 (F.B.) Varied I.L.R. 

1942 Lah. 1 = 44 P.L.R. 225. 

(P.C.). / 

I.L.R. 1940 Lah. 242 Disc. I.L.R. 
(1942) t Cal. 436=46 C.W. 
N. 180. 

-470 (P.C.) Dist. I.L.R. 1942 

^ Mad. 590-(1942) I M.L.J. 
469 (F.B.). 

-755 Cons. (1942) a M.L.J. 

134. 

I.L.R. 1941 Lah.- I (F.B.) Foil. 
I.L.R. 194a Lah. 464. 

-39 Ref I.L.R. (1942) i Cal. 

502. 

-154 (P.C.) Foil. I.L.R. 1942 

, Lah. 59=44P.L.R. 150. 

- 395 (F.B.) Foil. I.L.R. 1942 

Mad. i43=(i94i) 2 M.L.J. 
54 ’• 

-451 (F.B.) Ref. I.L.R. 1942 

Lah. 379. 

I.L.R. 1942 Call. I Ref 23 P.L.T. 
323 ; I.L.R. 1942 Mad. 807 
(F.B.). 

-143 (F.B.) Ref I.L.R. 1942 

1^. lag (F.B.). 


■155 (F.B.) Rel. I.L.R. 1942 
Lah. 190 (F.B.). 

-t99 Dist. I.L.R. 1942 Lah. 
149 (F.B.). 

•349 (F.B.) Ref I.L.R. 194a 
lil). 559 (F.B.). 


PUI^AB RECORDS. 

■72 P.R. 1879 Ref. I.L.R. 1942 
Lai). 282 (F.B.). 

33 P.R. 1882 Ref I.L.R. 194a 
Uh. 28a (F.B.). 

4 P.R. (Rev.) 1885 Ref. I.L.R. 

1942 Lah. 282 (F.B.). 

S6 P.R. i88G Ref I.L.R. 1942 Uh 
282 (F.B.). 

5 t P.R. iWj (Cr.) Ref 44 P.L.R. 
269. 

9 P.R. 1888 (F.B.) Foil. 44 P.L.R. 
488 (F.B.). 

69 P.R. 1888 lilssppr. I.L.R. 1942 
Ul). 746 =44 P.L.R. 347 
(F.B.l. 

44 P R. 1891 (F.B.) Foil. 44 P.L. 

R. 488 (F.B.). 

45 P.R. 1891 F.B.) Foil. 44 P.L.R. 

488 (F.B.). 

15 P.R. 189a (F.B.) Ref 44 P.L.R. 

*57. 

46 P.R. 1893 Ref 44 P.L.R. 157. 
«76 P.R. 16^ Ref. 17 Luck. 158. 
«5 P.R. 1901 FoU. 44 P.LJR. 109. 


24 P.R. iqo2 (F.B.) Rel. I.L.R. 

1942 Lah. 155 (F.B.). 

35 P.R. 1903 (P.B-) 

1942 Lali. 282 (F.B.). 

68 P.R. >904 CL.R. 1942 
Lah. 282 (F.B). . 

102 P.R. 1905 Ref. I.L.R. 1942 
Lah. 282 (F.B.). 

45 P.R. 1906 Ref 44 P.L.R. sB®' 
2«i P.R. 1908 Foil. 44 P.L.R. 455. 
52 P.R. 19^6 R^f 44 P.L.R. 382. 
92 P.R. 1908 Ref LL.R. 1942. 
Lah. 268. 

119 P.R. 1908 Ref I.L.R. 1942 
Lah. 282 (F.B.). 

136 P.R. 1908 Ref I.L.R. 1942 
L^. 268. 

144 P.R. 1908 Ref I.L.R. 1942 
Lah. 386. 

91 P.R. T909 (F.B.) Ref I.L.R. 

1942 Lah. 155 (F.B.), 

12 P.R. 1911=6 P.L.R. 1911 Foil. 

44 P.L.R. 420 (F.B.). 

20 P.R. 1912 Ref 44 P.L.R. 275. 
23 P.Rr. 1912 Ref LL.R. 1942 
Lah. 155 (F.B.). 

28 P.R. 1912 Ref. 17 Luck. 158. 

37 P.R. 1912 Ref. I.L.R. 1942 
Lah. 386. 

219 P.R. 1912 Ref. 17 Luck. 158. 
48 P.R. 1914 Ref I.L.R. 1942 
Lah. 50. 

8P.R.(Cr.) tgi's Ref. I.L.R. 1942 
All. 899. 

97 P.R. 1915 Ref I.L.R. 1942 
Lah. 252. 

152 P.R. 1915 Dist. 17 Luck. 720. 
6 P.R. (Cr.) 1916 Not Foil. I. L. 

R. 1942 Lah. 470. 

52 P.R. 1916=35 P.L.R. 1917 
(F.B.)Dist.44 P.L.R.42o(F.B.) 
105 P.R. 1917 DUs. I.L.R. iQ4a 
Lah. 717 (F.B.). 

18 P.R. 1918 (Cr.) Dist. 44 P.L.R. 
540. 

63 P.R. igtS Dist. I.L.R. 1942 
Lali. 155 (F.B.). 

91 P.R. 1919 Ref I.L.R. 1942 
Lah.623=44_ P. L. R 437 
(r* 

97 P,R. 1919 Disappr. I.L.R. 1942 
Uh. 50. 

108 P.R. t^ig^A.I.R. 1920 Lah. 
151 Dm. 4} P.L.R. 157. 

PUNJAB LAW REPORTER. 
21 P.L.R. 1901 Ref 44 P.L.R. 382. 

26 P.L.R. 1915='A.I.R. 1915 Lah. 

476Rcf.44P.L.R. t 4 
39 P.L.R. 1915 Rel. 44 P.L.R. 80. 

31 P.L.R. 1918 - A.I.R. 1918 Uh. 

380 Foil. 44 P.L.R. 109, 

26 P.L.R. 175 Dist. 44 P.L.R. 420 
(F.B.). 

26 P.L.R. 552 Qons. 44 P.L.R. 7. 

29 P.L.R. 307 Ref. 44 P.L.R. 368. 

30 P.L.R. 41b ONTrr. A.I.R. icu2 
B* - 44 P UR. 71. ^ 

-4>P 'A.LR. J929 Uh. 28 

Chrrr. 44 P.L.R. 71. 

St P.L.R. 909 Ref. 44 P.L.R. 87. 

32 P.L.R. 284 Rel. 44 P.L.R. 518, 
54 P.L.R. 417 Ref I.UR. ,04 

Lah. 2M (F.B.), 
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35 P.L.R. 279 Rel. 44 P.L.R. 518. 

37 P-L.R. 821 (F.B.) Ref. 44 P.L. 
„ R. 437 (F.C.). 

38 P.L.R. 269 Dist. I.L.R. 1942 

Lah. 282 (F.B.). 

- ■ 691 Ref. I.L.R. 1942 Lali. 

559 (F.B.). 

39 P.L.R. 334 (P.C.) Foil. 44 
P.L.R. 269. 

-649=A.I.R. 1937 Lah. 738 

Foil. 44 P.L.R. 74. 

-714 Ref. 44 P.L.R. 368. 

-720=1931 Lah. 497 Ref. 44 

P.L.R. 236. 

-1011 Con5. 44 P.L.R. 7. 

40 P.L.R. 303=A.1.R. 1938 Lah. 

458 Foil. 44 P.L.R. 74. 

- 3 > 9 . 398 (F.B.) Ref. I.L.R. 

1942 Lah. 217 (F.B.). 

— 656 Overr. A.I.R. 1942 Lah. 
I47*:I.L.R. 1942 Lah. 447 
(F.B.). 

-872 Foil. 44 P.L.R. 167. 

41 P.L.R. 194 Ref. I.L.R. 1942 

Lah. 282 (F.B.). 

-348 Ref. 44 P.L.R. 382. 

-878 Ref. I.L.R, 1942 Lah. 

282 (F.B.). 

42 P.L.R. 126 Reversed A.I.R. 

1942 Lah. 237. 

——126 Reversed 44 P.L.R. 376. 

- 555 Appr. I.L.R. 1942 Lah. 

; 86 . 

128 Diss. 44 P.L.R. 382. 

I28 Overr. A.I.R. 1942 Lali. 
243=44 P.L.R. 382. 

-754 Ref. 44 P.L.R. 376. 

43 P.L.R. 106F0U.44P.L.R. 162. 
-191 Overr. I.L.R. 1942 Lah. 

675. 

-198 Appr. 44 P.L.R. 382. 

43 P.L.R. 226 (S.B.) Affirmed 44 
P.L.R. 437 (F.C.). 

LAHORE LAW JOURNAL. 

12 L.L.J. 56 Ref. (1942) a M.L.J. 

47 - _ 

PUNJAB WEEKLY 
REPORTR. 

X 35 P.W.R. 1910 Ref. I.L.R. 1942 
Lah. 282 (F.B.). 

LAHORE LAW TIMES. 

13 L.L.T. 29 Ref. I.L.R. 1942 

I-ah. 758 (F-B;)- _ , 

14 L.L.T. 26 Ref. I.L.R. 1942 Lah 

758 (F.B.). 

i>i L.L.T. I Ref. I.L.R. 1942 
^ Lah. 758 (F-«)- 
20 L.L.T. 19. Ref. I.L.R. 1942 
Lah. 758 (F.B.). 

I.L.R. MADRAS SERIES. 

1 Ma^. 174 (P.C.) Ref. I.L.R. 

1942 Mad. 173=(*940 a 
M.L.J. 803 (F.B.). 

——290 Ref. I.L.R. 194a All. 
5«8 (F.B.). 

2 Mad. 124 Rel. I.L.R. 1942 Nag. 

294. 

--J75 Ref. 21 Pat. 197. 

,—182 (F.B.) Ref. I.L.R. 1942 

AU. 759 ( 770 - 


2 Mad. 187 Rel. (1942) a M.L.J. 

* 54 - 

3 Mad. 78 Rel. I.L.R. ,q12 

Mad. 177. 

- 95 1 ^ 1 -(1942) I M.L.J. 564. 

-230 Ref- I.L.R. 1942 All. 608 

(622). 

148 Ref. 17 Luck. 572. 
t 49 Ref. I.L.R, 1942 Nag. 
625. 

(^942) 2 

M.L.J. 112. 

4 Mad. 204 Ref. (1942) 1 M.L.J. 

400. 

-302 Ref. (1942) 2 M.L.J.315; 

75 ®* 

3^3 liL.R. 1942 

459. 

5 Mad. 169 (F.B.) Ref.I.L.R. 1942 

-234 Rel. 1942 O.W.N. 748. 

—390 Dht. (1941) 2 M L.J.556. 

6 Mad. 71 Ref. 1942 N.L.J. 570? 
-303 Ref. I.L.R. 1942 Mad. 

3O0=(i94i) 0 M.L.J. 1002. 

7 Mad. 255 Overr. I.L.R. 1942 

Mad. 27i = (i94i) 2 M.L.J. 
622 (F.B.). 

-258 Ref. 17 Luck. 456. 

-405 (406) Ref. I.L.R. 1942 

Mad. 300= (1941) 2 M.L.J. 
1002. 

-434 Ref. I.L.R. i942Kar. 473 

- 545 Ref. I.L.R. 1942 Mad. 

550= (1942) I M.L.J. 166. 

8 Mad. 208 Reaffirmed and Foil. 

(1942) 2 M.L.J. 691 (F.B.). 

-361 Ref. I.L.R. 1942 Mad. 

I 3 y(l 940 2 M.L.J. 463 (F. 

-381 Ref. I.L.R. 1942 Mad. 

550=(i942) I M.L.J. 166. 

-415 Ref. I.L.R. 1942 Mad. 

550=(i942) 1 M.L.J. 166. 

-464 Ref. 1942 A.L.J. 94= 

1942 N.L.J. 589 (P.C.). 

-516 Ref. I.L.R. 1942 Mad. 13 

= (1940 2 M.L.J. 463 (F.B.) 

-520 Ref. I.L.R. 1942 All. 103. 

-464 Ref. 1942 N.L.J. 589, 

9 Mad. 64 (F.B.) Foil. I.L.R. 1942 

Mad. 8o7=(i942) 2 M.L.J. 
292 (F.BO; Ref. (1942) iM.L. 
J. 119 ; Rel. (1942) 2 M.L.J. 
.€78 (F.B.). 

-256 Ref. 1942 O.W.N. 307. 

10 Mad. 38 Ref. I.L.R. 1942 (a) 

Cal. 15a. 

-185 Ref. I.L.R. 194a Lah. 

517 (F.B.). 

-283 Rel. 1942 O.W.N. 7^. 

-316 Rcaffimcd and Foil. 

(194a) 2 M.L.J. 691 (F.B.). 

11 Mad. 5 (F.B.) Ref. I.L.R. 1942 

Mad. 682 =(i942) i M.L.J. 
285; 1942 O.W.N. 541. 

-91 Ref. (1942) 1 M.L.J. 181. 

-191 Rcl. 23 P.L.T. 457. 

-266 Ref. 17 Luck. 116. 

—1—309 (F.B.) Dist. (1942) 2 
M.L.J. 162. 

12 Mad. 19 (P.C.) Foil. I.L.R. 

^ , 194a Lah. 559 (F.B.), 


12 Mad. 36 Rcl. 17 Luck. 513. 

-239 Ref. I.L.R. 1942 All. 938. 

-241 Ref. I.L.R. 1942 All. I. 
-325 Appr. (1942) 2 M.L.J. 
691 (F.B.). 

■356 Cons. 44 P.L.R. 114. 


13 Mad. 75 Ref. I.L.R. 1942 Mad. 

I 3 =(i 940 2 M.L.J. 463 
(F.B.). 

-135 Ref. I.L.R. 1942 Bom. 

574 


366Foil.(1942) I M.L.J.318. 

-423, 424 Dist. I.L.R. 194a 

Nag. 193. 

-504 Rcl. I.L.R, 1942 Nag. 

633. 

14 Mad. 1 Foil. 21 Pat. 815 ; Ref. 
I.L.R. 1942 Kar. 179. 

-169 Ref. (1942) I M.L.J, 400. 

-232 Rel. I.L.R. 1942 Kar. 

452 - 

-316 Appr. I.L.R. 194a M<»d- 

807 (F.B.); Ref. z.L^. 1942 
All. 518 ( 3 ‘a)- 

-303 Ref. 1942 O.W.N. 786. 

-^467 Ref. I.L.R. 1942 All. 924 

= 1942 A.L.J. 611. 

15 Mad. 15 Ref. I.L.R. 1942 Mad. 

f 3 =(' 94 *) 2 M.L.J. 463 (F. 
B.). 

-155 Rcl. 1942 A.L.J. 634. 

-221=2 M.L.J. 120 Ref. 

(19.42) I M.L.J. 583. 

16 Mad. 31 Ref. I.L.R. 1942 Mad. 

» 3=(»940 2 M.L.J. 463 
(F.B.). 

-182 Ref. I.L.R. 1942 Bom. 

467. 

-220 Dist. I.L.R. 1942 Nag. 

182. 

17 Mad. 144 Foil. (1942) 2 M.L.J. 

750 - 

- 389 Ref. 46 C.W.N .289 JsSi, 

-^456 Ref. 17 Luck. 530. 

18 Mad. 134 Foil. I.L.R. 1942 
Nag. 340. 

-374Foll.(i942) I M.L.J.372. 

19 Mad. 197 Rcl. I.L.R. 1942 
Nag. 459 - 

—349Ref. i7Luck.3ii. 

-411 Rel. I.L.R. 1942 Kar. 

452- 

20 Mad. 239 Dist. I.L.R. 1042 
Nag. 18a. 

-^481 Ref. I.L.R. 1942 Mad. 

464=(i942) I M.L.J. 250. 

21 Mad. 47 Diss. 1942 .O.W.N. 
435 - 

- 49 Bef. I.L.R. 1942 Lah. 282 

(F.B.). 

-241 Diss. I.L.R. 1942 Lah. 

74 - 

-269 Foil. & Dist, 21 Pat. 720. 

-388=8 M.L.J. 48 Ref. (1942) 

2 M.L.J. 463 (F.B.). 

22 Mad. 39 Diss. 1942 O.W.N. 

435 ; Ref. 44 P.L.R. 437. 

-49 Ref. 17 Luck. 319. 

-113, 115 Ref. I.L.R. 1942 

Mad. ^=(t94i) 2 M.L.J. 
406; I.L.R. i 

(738). 


942 All. 708 
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23 Mad. 117 Ref. I.L.R. 1942 
^bd. t 3 =(i 94 i) 2M. L. J. 
463 (F.B.). 

—ttg (125) Ref. I.L.R. 1942 
Mad. 30O=(i94i) 2 M.L.J. 
1002 . 

-149Ref. 23 P.L.T. II. 

156 Disl. 44 Bom.L.R. 120. 
J05 Ref. 46 C.W.N.379. 

-3^ Ref. I.L.R. 1942 All. 518 

( 590 - 

-464 (P.C.) Ref. I.L.R. 1942 

Mad. 532 = {i942) i M.L.J. 
344 ' 

23 Mad. 24 Ref. 194a O.W.N. 
446. 

-84 Ref. (1942) 2 M.L.J. 783. 

•71 (P.C.) Rel. 21 Pat. 197 ; 
RcJ. I.L.R. 1942 Mad. 13 
(22) = (i94i) 2 M.L.J. 463 
(F.B.). 

-441 Dist. 44 P.L.R. 415. 

g =io M.L.J. 73 Foil. 
j2l I M.L.J. 28; Rel. 
j2) 2 M.L.J. 206. 

-490 Ref. 23 P.L.T. 218. 
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-■ -656 Ref. 44 P.L.R. 114. 
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1942 Nag. 510. 

-41 Ref. (1942) 1 M.L.J. J08. 
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-214 Ref. I.L.R. (1042) 2 
Cal. 4 > 3 =* 4 <*C.W.N. Q47. 
130 Ref. I.L.R. 1942X11.448. 
-330 Dist. 44 Bom.L.R. 894. 
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—61 Ref. 1942 O.VV.N. 275. 

-76 Ref. 21 Pat. I. 

--83 Ref. I.L.R. 1942 Bom. 534. 

-161 Ref. (194a) 2 M.L.J. 350. 
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(F.B.) 
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i 6 =(i 940 2 M.L.J. 778. 
14=55 M.L.J. 345 Foil- 
(1942) I M.L.J. 569; Ref. 
I.L.R. 1942 Kar. 61. 

--672 Ref. I.L.R. 194a Nag. 

255 - 

-701 Rel. 23 P.L.T. 615. 

-711=55 M.L.J. 471 Ref. 

(1942) 2 M.L.J. 500. 

- 7 S ^“=55 M.L.J. 170 (F.B.) 

Ref. (1942) 2 M.L.J. 234 
(F.B.). 

-833 Ref. I.L.R. 1942 Lah. 

-166=55 M.L.J. 27 Rel. 

(1942) 1 M.L.J. 394 * 

-1006 Ref. 17 Luck. 52. 

52 Mad. 142 Dist. 17 Luck. 506. 

-=—151=55 M.L.J. 767 Cons. 
(1942) 2 M.L.J. 545. 

-207=56 M.L.J. 525 Ref. 

(1942I 2 M.L.J. 663 ; Rel. 
(1942) 2 M.L.J. 722. 

-246 Overr. (1942) 2 MX.J. 

457 (F.BO 5 Ref. I.L.R. 
(1042) 2 Cal. 413=46 C.W. 

N. 808. 

-361=56 M.L.J. 369 (F.B.) 

Appl. (1942) 2 M.L.J.667. 

-398=56 M.L.J. 401 ^ef. 

(19^) i M.L.J. 119. 

-432=56 M.L.J. 50 Ref. 

(1942) 2 M.L.J. 112. 

-584=57 M.L.J. 22 (F.B.) 

Dbt. (1942) 2 M.L.J. 667. 

-613 Dist. I.L.R. 1942 Nag. 

426. 

-620 (F.B.) Ref. I.L.R. 1942 

Mad. i 73 =(> 94 i) 2 MX.J. 
803 (F.B.). 

-827 Disappi. 1 X.R. 1942 All. 
(F.B.). 

I56 =57 M.L.j. 720 Kef. 
(1942) 1 M.L.J. 222* 

-866=57 M.LJ. 538 Ref. 

(1042) 2 M.L.J. 732. 

53 Mad. 69 Ref. I.L.R. 1942 Bom. 

115. 

-84 Dist. I.L.R. 1942 All. 708 

( 739 ) = *942 A.L.J..487. 

-ri27 Ref. 23 PX.T. 379. 

-167, 170 (P.C.) Ref. I.L.R. 

■ 

- -188 Ref. I.L.R. 1942 .Ml. 518" 
(570)1 17 Luck. 755^-1942 

O . \V.N. 165 (F.B.). 

-aaa Ref. 1942 A.L.J, 722. 

148 Rel. (19^) 2 M.LJ. 707 
170 Dist. at Pit. 377, 

-309 FoU. I.L.R. Nag. 
294 - 



509 ; I.L.R. i>H2 Mad. 95- . 
(i9tt) d M.L.j.311 (F.B.). 


LL.R. 1942 Mad. 562 — 
(1942) i M.L.J. 472. 
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53 Mad. 645 Dist; I.L.R. 1942 
Nag. 428. 

—790 Rel. 23 P.L.T. 457. 

-796=59 M.L.J. 225 Ref. 

(1942) i M.L.J. 575. 
——805 Dbi. 17 Luck. 249. . 
——^70=59 M.L.J. 708 Rel. 

{1942) 2 M.L.J. 221. 

——937 Ref. I.L.R. 1942 Mad. 
322=(i94i) 2 M.L.J. 534. 

-943-58 M.L.J. 893 Ref. 

(1942) I M.L.J. 500. 

54 Mad. 16 (F.B.) Disappr. I.L.R. 

1942 Bom. ig8. 

^—81 (F.B.) Foil. 21 Pat. 601 = 
23 P.L.T. 354. 

——112 FoU. I.L.R. 1942 Nag. 

—1^=60 M.L.J. 721 Ref. 
(1942) I M.L.J. 396; {1942) 
2 M.L.J. 520. 

•52 Dist. I.L.R. 1942 Mad. 
927=(J942) 2 M.L.J. 242. 
■427 Ref. I.L.R. 1942 Kar. 
306. 

.440 (P.C.) Ref. I.L.R. 1942 
Mad. 682=*(i94a) i M.L.J. 
285. 

.565=61 M.L.J. Ill Ref. 
(194a) I M.L.J. 561. 

•576 Dm. I.L.R. 1942 Bora. 


% 

•027 


127 Dist. I.L.R. 1942 Nag. 
764. 

1 Ref. 23 P.L.T. 588. 

— ■ -900 Ref. 44 P.L.R. 437 (F.C.) 

-989 Foil. I.L.R. 1942 Bom. 

t 75 ' 

' ioii=6i M.L.J. U15 
{1942) 2 M.L.J. 757 - 
55 Mad. 26Ref. I.L.R. 1942 Mad. 

455*(*940 2 M.L.J. 962. 

—35T Disfl. I.L.R. 1942 Boin. 

636. 

_o'iS Not Foil. 23 P.L.'l'. 707. 

_ j8 (P.C.) Expl. I.L.R. 194a 
Mad. 532 “{» 942 ) > M.L.J. 
344 - 

—143 Cods. 44 P.L.R. 7. 

_355 (F.B.) Ref. 46 C.W.N. 

326. 

_436 Ref. 46 C.W.N. 371. 

_ ■ 549=62 M.L.J. 180 Rel. 
(1942) 2 M.L.J. 757 * 

—**i77 R*f' LL.fc *942 '’'^8. 
759 (766) = 1942 A.L.J. 289 ; 

17 Luck. 72. 

_641=62 M.L.J. 54 * 

I1942) I M.L.J. 451 ; 44 
Bom.L.R. 912. 

_715 Dist. 21 Pat. 130=23 

P.L. I • 494 ' , , 

--—758 Overr. I.L.R. 1942 I-'*'’' 
686 (P.C.). 

-791 RcL I.L.R. 1942 Nag. 

208. 

-801 -(F.B.) Ref. I.L.R. 1942 

Mad. 376 =s(i942) i M.L.J. 
« 37 * 

-—830 Ref. 23 P.L.T. 736. 

-.876, 881 Ref. J.L.R. 1942 

Mad. 30O==(i940 2 M.L.J. 
1002. 


55Mad. 949 Ref. I.L.R. 1942 Mad 
85 I=(i 942) 2 M.L.J. 406. * 
56 Mad. i (F.B.) Foil. 21 Pat. 615. 

-169=63 M.L.J. 587 Ref. 

(1942) 2 M.L.J.47. 

-300 Ref. I.L.R. 1942 Mad. 

949- 

-490 (F.B.) Ref. I.L.R. 1942 

Mad. 562=(t942) i M.L.J. 

-546 =64 M.L.J. 682 Ref. 

71942) I M.L.J. 561. 

-654 Dist. I.L.R. 1942 Kar. 

72. 

-77—833 Appr. I.L.R. i942*Mad. 
95="(>94>) 2 M.L.J. 311 
(F.B.). 


•8 



16 Rel. I.L.R. 1942 Mad. 
6i8=(i942) I M.L.J. 296. 

57 Mad. 85=65 M.L.J. 405 Ref. 

(1942) 2 M.L.J. 277. 

-95 Ref. 1942 N.L.J. 434. 

—190 Ref. I.L.R. 194^ Mad. 

95 =(i 94 ») 2 M.L.J. 3u 
(F.B.). 

-237=65 M.L.J. 518 Kef. 

(1942) 2 M.L.J. 732. 

71 (F.B.) Foil, I.L.R. 1942 
Mad. 236 =(i94i) 2 M.L 
529 ; Ref. I.L.R. 1942 Mad. 
959 - 

•299=65 M.L.J. 693 Ref. 
(1942) i M.L.J. 190. 

•308 Dist. I.L.R. 1942 Nag. 
189. 

-315 Ref. (1942) 2 M.L.J. 757. 
■362=66 M.L.J. 98 Ref. 
(1942) 2 M.L.J. 757. 

•411 Overr, I.L.R. 1942 Mad. 

> 73~(*940 2 M.L.J. 803 
(F.B.). 

.593=66 M.L.J. 338 Ref. 

i942)2M.L.J.595. 

62 Dist. I.L.R. 1942 Nag. 
661. 

-696 Ref. 44 P.L.R. 368. 

-772 Ref. I.L.R. 1942 Mad.' 

42=(i94i) 2 M.L.J. 406. 
—649=67 M.L.J. 49 Ref. 
(1942) I M.L.J. 575. 

-1003 Ref. I.L.R. 1942 Bom. 

584. 

-1023 Ref. I.L.R. 1942 Lah. 

I (P.C.). 

-1082=67 M.L.J, 843 Rel. 

(1942) I M.L.J. 5ti. 

58 Mad. 91 (P.C.) Ref. I.L.R. 

1942 Nag. .168. 

-105 Re!:.i942 N.L.J. 372. 

-367 (F.B.) Ref. I.L.R. 1942 

All. . 177 . 



377 
Ref 

25 i = (> 94 ») 2 


418 Ref. I.L.R. 1942 Mad. 

\rL.J. 882 

(F.B.). ■ 


-693=68 M.L.J. 81 (I-.B.) 
Ref. (1942) 1 M.L.J. 289. 
-721 (r.B.) Dist. I.L.R. 1942 
Nag.-^ 189. 

•735 (F.B.) Dist, 44 Bom.L.R. 
894. 

•746 Ref. 1942 N.L.J. 332. 
•794 Dm. 1942 A.L.J. 592 
(F\). 


58 Mad. 867=68 M.L.J. 348 

Appr. (1942) I M.L.J. 360. 

-908=69 M.L.J. ^4 (F.B.) 

Rel. (1942) I M.L.J. 311. 

-994=69 M.L.J. 451 (F.B.) 

Dist, (1942) 2 M.L.J. 658; 
Ref, (1942) 2 M.L.J. 520; 
Rcl. (1942) I M.L.J. 396. 

-1014=69 M.L.J. 856 Rcl. 

(1942) I M.L.J. 311 ; 491. 

59 Mad. 44=69 M.L.J. 903 Rel. 

(1942) 2 M.L.J. 47. 

—1-72 FoU. I.L.R. 1942 Mad. 
927=(i942) 2 M.L.J. 242. - 

-165 ‘Cons. 44 P.L.R. 7 ; 

Dist. I.L.R. 1942 Mad 158 
= (1941) 2 M.L.J. 618. 

-i88=w M.L.J. 765 {F.B.) 

Dist. (1942) 2 M.L.J. 535. 
02=69 M.L.J. 750 (F.B.) 
Ref. (1942) 2 M.L.J. 603. 
•245=69 M.L.J. 384 Ref. 
(1942) i M.L.J. 491. 
296=69 W.L.J. 898 Ref. 
(1942) I M.L.J. 318. 

[03=69 M.L.J. 908 Rel. 
(1942) I M.L.J. 428. 

-3t2 Fell, I.L.R. 1942 Nag. 
145 ; Ref. 44 Bom.L.R 111. 
■350.(F.B.) Ref. I.L.R. 1942 
Bom. 169. 

■ 35 . 9 =-70 M.L.J. I (F.B.) 
Enst. I.L.R. J942 Nag. 309 ; 
Foil. 44 Bom.L.R. 415; Ref. 
(1942) 2 M.L.J. 47 j 444 ; 
17 Luck. 755 (F.B.).i 
•424 Foil. 21 Pat. 481. 

■46J Rd. I.L.R. (1942) 2 Cal. 


262=46 C.W.N. 631. 

- 539 (P-C.) Expl. 21 Pat. 710. 

-622 Rcl. I.L.R. 1942 Kar. 

112. 

——667 Not Foil. 23 P.L.T. 52O. 

-751 Ref. 17 Luck. 391. 

- 777 Appr. I.L.R. 1942 Mad. 

677 =(i 94 -) t M.L.J. 281. 

--805 Appr. I.L.R. J94a Mad. 

746 =(i 942 ) I M.L.J. 435. 

-—^7=70 M.L.J. 695, l^ef. 
(194a) 2 M.L.J. 472. 

-928 Treated as obiur and Not 

Foil. I.L.R. 194a Mad. 614= 
(19^) I M.L.J. 283; Foil. 
I.L.R. 1942 Nag. 377. . 

-966=70 M.L.J. 20 Expl. 

(1942) 2 M.L.J. 94. 

I.L.R. 1937 Mad. 42-71 M.L.J. 
568 Ref. (1942) 2 M.L.J. 47. 

-112=71 M.L.J. 336 Dist. 

>942 I M.L.J. 542 ; Ref. 
(1942) 2 M.L.J. 768. 

-189=71 Mi.j. 624 Rcl. 

(1942) I M.L.J. 491. 

->97"-(i937) 1 M.L.J. 475 

Dist. (1942) 2 M.L.J. 687. 

163 (P.C.) Ref. I.L.R. 1942 
Mad. 526=(i942) 1 M.L.J. 
> 55 ' 

75 =(> 937 ) 1 /M.L.J. i (F. 
B.) Ref. (1942) I M.L.J. 400. 

- 299 =(i 937 ) I M.U.J. 543 

Ref. (1942) 2 M.L.J. 668. 
• 558 ={> 937 ) I M.LJ. 154 Ref. 
I0S21 2 M.LJ, 549. 







































CASES FOLLOWED, OVERRULED, ETC, 
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R. 1^ Bom. $9. 
• 5 » 7 =(» 937 ) > M.L.J. 5>5 


I.L.R. 1937 Mad- 383 CL. f CL.R. I939 Mad. 374=(;93^ » 

M.L.J. 103 (t-o.) Rct. 

(1942) -2 M.L.J. 750. 

388 Rcf.I.L.R. (1942) Mad. 
508-^(1942) 2 M.L.J. 158 
(F.B.). 

-^422 Appr. I.L.R. 1942 

502*(t94a) I M.L.J. 57 
(F.B.). 

-^443=(i939) I M.L.J. 812 

Ref. (1942) 2 M.L.J. 47. 

-600—(1939) 2 M.L.J. 72 

Dist. (1942) 2 M.L.J. 47 ; 
I.L.R. 1942 Nag. 309 ; Diss. 
44 Boai.L.R. 15. 

- 622 =‘(i 939 ) > M.L.J. 831 

Reversed I.L.R. 1942 Mad. 


(P.C.) Ref. (J942) I M.L.J. 
77 (F.C.). 

•532 (P.C.) D»s«. I.L.R. 1942 

Nag. 343- . . 

•551 Ref. 1942 A.L.J. 732. 

.16, 632 =(1937) 1 M.L.J. 

453 .485 (F-B-) ReC (> 942 ) 
M.L.J. 436; 5425 788; 
RfL I.L.R. 1942 Nag, 245. 

■ - >695 Disc. I.L.R. (>942) > 
Cal. 436=46 C.W.N. 180. 

- 777 —(> 937 ) 2 M.L.J. ii. 

Appl. (i94ii) « M.L.J. 87. 
- 797 Appr. I.L.R. 1942 Lah. 

1 (P.C.). 

-841 Dist. I.L.R. 1942 Nag. 

377 ; Ref. I.L.R. 1942 Lah. 
517 (F.B.). 

-880 (F.B.) Disappr. (1942) 

2 M.L.J. 691 (F.B.)J E-vpI. 
(1942) 2 M.L.J. 361 ; Ref. 
I.L.R. 1942 Mad. 204= 
(1941) 2 M.L.J. 8i6 ; I.L. 
R. 1942 All. 509. 

-1004= (1937) > M.L.J. 249 

Ref. I.L.R. 1942 All. 509 ; 
Rel. (1942) 2 M.L.J. 301. 
-1012 Rel. 46 C.W.N. 239. 

I.L.R. 1938 Mad. 52 Ref. I.L.R. 
1942 Lah. 603. 

-216 Ref. 44 P.L.R. 288. 

-326 (1938) 2 M.L.J. 95 Ref. 

(194a) 2 M.L.J. 768. 

-335 Ref. 22 P.L.T. 528. 

- 43 >^-=(‘ 937 T 2 7.14 

Ref. (■1942) 2 M.L.J'. 512. 

-568 (F.d.) Foil. I.L.R. 1942 

Mad. 2 O 4 =(J 940 2 M.L.J. 
816; Rel. (1942) 2 M.L.J. 
668 . 

, Ref. C.W.N. 239. 

-B 9 I = (i938) 1 M.L.J.775 (F. 

B.), Cons, (1942) 2 M.L.J. 

-gls Appr. I.L.R. 1042 Mad. 

2.51-(1940 2 M.L.J. 883 
(RB.). 

—>^1007 (F.B.) Poll. I.L.R. 1942 
L>b. 548; Rel .I.L.R. 1942 
Lah. 447 (F.B.). 

•-1063 Foil. I.L.R. 1942 Mad. 

6i 4 = (1942) I M.L.J. 283: 
Ref. I.L.R. 1942 Nag. 377. 
I.L.R. 1939 Mud. 73 Ref. I.I..U. 
1042 hlad. 360 (19.11) 2 
M.L.J. lo-ii. 

- -J35Rel I.L,U. (1942) I Cal. 

67. 

— 'I40 Ref. LL.K. 1942 Mad. 

251 '(194O 2 M.L.J. 882 
(F.B.). 

-2i8»-(t938) 2 M.L.T. iu68 

Did. (1942) I M.L.J. S4> ; 
Foil. (1942) I M.L.J. 506; 
Ref. (1942) I M.L.J. 329 ; 
Rel. (\94a) 2 M.L.J. 720. 

Dus. I.L.R. (1942) I 
CmiI. 202'«'46 CI.W.N. 379. 
*358 (F.B.) Foil. I.L.R. ia|2 
All. 377 - 


4i9=(i942) I M.L.J. 132 
(P.C.). 

-853 Appr. 1942 N.L.J. 599. 

-859= (1939) 2 M.L.J. 822 

Rel. (1942) 1 M.L.J. 318. 

-870 Diss. I.L.R. (1942) I 

Cal. 533=46 C.W.N. 261. 
—947 Diss. 46 C.W.N. 180 ; 
Rel. 23 P.L.T. 475. 

-1004 (1014) Ref. I.L.R. 1942 

Lah. 832 (844). 

-1035 Foil. I.L.R. 1942 All. 

.945; 21 Pal. 753. ^ 

I.L.R. 194^ Mad. 50 Dist. I.L.R. 
1942 Mad. 464 =(i942) i 
M.L.J. 250. , - 

-60 =(1939) 2 M.L.J. 671 

Ref. (1942) 2 M.L.J. 768. 

-123 Appr. I.L.R. 1942 Mad. 

27i = (t94t) 2 M.L.J. 622 
(F.B.). 

-195 Dbl. I.L.R. 1942 M. 

243^(1941) 8 M.L.J. 481. 

-•--245^(1940) I M.L.J. 6^3 
Ovcrr. I.L.R. 1943 Mad. 15 
= (J942) 2 M.L.J. 321. 

-259 (f.B.) Ref. (1943) a M.L. 

J-^sB 5(1942) 2 M.L.J. 785. 
149 Rcll. I.L.R. (i9.)2) I 



Liai. 245=46 C.W.N. 149. 

-358 Ref. I.L.R. (1942) 2 M. 

L.J. 281 ; 44 Bom.L.R. 894. 

-44i = (J940) t M.L.J. 228 

(RB.) Dist. (1942) I M.L.J. 
38 Ref. (1942) i M.L.J. 
3 »o. 

-526-»(i94D) « M.L.J. 482 

(F.B.) Ref. (*942) a M.L.J. 

-599 (P-C.) Rel. LI .R. 194a 

Nag. 577 - 

- 74 :>-*(> 94 o) > M.L.J. iCo 

Kef. (1942) 2 M.L.J. 414. 

-76-4 (F.B.I Rel. I.L.R. 1942 

Nag. 667. 

—815 Dist. I.L.R. 19.12 Mad. 

204 ={^ 194 t) 2 M.L.J.816. 

- 872 (r.B.) Expl. and Dist. 

I.L.R. 1942 Rlad. 308— 
(lOU'i 2 M.L.J. 913 5 Ref. 
l.f..R. 1942 M.vl. 9i5-(l94il 
9 M.L.J. SM ; 21 nil. 330. 
— 9*3 Ref. I.L.R. 194a S»ug. 
543 - 


I.L.R. 194 " Mad.-969 (F.B.) 

Ref. I.L.R. 1940 Bom. 767. 
I.L.R. i 94 > Mad. 53 Ref. I.L.R. 
1942 Mad. 669 =(i 942 ) * 
M.L.J. 441. 

61 Ref. 23 P.L.T. 35. 

109 =(1940) 2 M.L.J. B88 
Ref. (>94^) a M.L.J. 722. 
861 (F.B.) Dist. I.L.R. 1942 
Mad. 654 =(i 942 ) > M.L.J. 
390; Ref. (1942) 1 M.L.J. 
366. 

•322={i940) 2 M.L.J. 897 
Rel. (1942) 2 I.I.L.J. 269. 
•333=* (>940) 2 M.L.J. 872 
Expl. (1942) I M.L.J. 3id ; 
Ref. {1942) I M.L.J. 506. 
■ 356 =(J 94 >) > M.L.J. i (F.B.) 
Ref. (1^) a M.L.J. 340. 
•389 Disappr. LL.K. 1942 
Mad. 746=(i942) i M.L.J. 

■ 4 p=(> 94 >) > M.L.J. 45 
Ref. (1942) I M.L.J. 386. 
■ 455 =(> 940 ) 2 M.L.J. 688 
Ref. (1942) 2 M.L.J. 722. 
• 5 > 3 “(i 94 >) > M.L.J. 441 
(F^.) Dist. (1942) i M.L.J. 
535 > 23 P.L.T. 665 5 Ref. 
(1942) 2 M.L.J. 742. 

- 785 =(> 94 >) 2 M.L.J. 79 
(F.B.) Ref. (1942) 2 M.L.J. 
40. 

7=(>940 2 M.L.J. 175 
Ref. (1942) 2 M.L.J. 403. 
850 =(1941) a M.L.J. 47 

(F.B.) Rel. (1942) 2 M.L.J. 

> 93 * 

■ 874 =(> 94 >) 2 M.L.J. 607 
Doubted I.L.R. 1942 All. 
302 ; Reversed (19^) 2 
M.L.J. 327=23 P.L.T. 463 
(F.C.). 

• 93 o=(> 94 >) > M.L.J. 5G1 



Appl. (1942) I M.L.J. 510 j 
Dist. (1942) 2 M.L.J. 631. 
I;L.R. 1942 Mad. i (F.B.) Ref. 
I.L.K. 1942 Mad. 862. 

-199 Ref. I.L.R, 1942 Mad. 

640=(i^2) I M.L.J. 292. 
-- " ‘355 I.L.R. 1942 Mad. 

775. 

mpr. I.L.R. 1942 Mad. 
5 ^=(« 942 ) I M.L.J. 469 
(I .B*.). 

• 5 i 3 =(l 94 >) > M.L.J. 441 
(F.B.) Ref. (1942) 2 M.L.J. 
74a. 

—Ref. I.L.R. 1942 Mad. 
854 “ (>942) I M.L.J. 390. 

\L\l>KA'S L.\W JOURN.U.. 

8 M.L.J. 64 Rel'. (1942) 2 M.L.J. 

750- 

——124 Ref. I.L.R. 1942 Mad. 

« '^CL.J. 463 

13 M.L.j.^367 Ref. (194a) , M.L. 
J* 3 ^^* 

20 M.L.J. 170 Doubled I.L.R. 

^Ud. 775 "{« 942 ) a 
M.L.J. (536. 

21 M.CJ.525Ref. I M.L.J 

aij. • 
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23 M.L.J* 118 Ref. I.L.R. 1942 

Mad. I 3 =(i 94 >) 2 M.L.J. 
463 (F.B.). 

-i62-Ref. (1942) 2 M.L.J. 223. 

24 M.L*J. 231 Ref. I.L.R. 1942 

Nag. 45. 

-^474 Not Foil. I.L.R. 1942 

Nag. 263. 

27 M.L.J. 600 Ocrr. lX.R. 1943 

Mad. I5=(i942) 2 M.L.J. 
321. 

28 M.L.J. 384 Reaffirmed (1942) 

2 M.L.J. 800 (F.B.). 

29 M.L.J. 583 Doabted (1942) 2 

M.L.J. 47 - . , . 

30 M.L.J. 39 * (' 9 'ni) 2 

M.L.J. 47. 

-611 Foil. I.L.R. 1942 Mad. 

6i4=(i942) I M.L.J. 283. 

31 M.L.J. 502 Appr. I.L.R. 1942 

Mad. 502=(i942) i M.LJ. 
57 (F.B.). 

•34 M.L.J. 5*5 LL.R. 194* 
Bom. 94. 

35 M.L.T. 45 * K-cf- 

Mad. 502=(i942) 1 M.L.J. 
57 (F.B.). 

-692 Ref. (1942) 2 M.L.J. 94. 

40 M.L.J. 18 Di-sl. I.L.R. 1942 
Mad. 464 =(* 94 *) * M.L.J. 
250. 

42 M.LJ. 5t Ref. I.L.R. 1942 
Mad. w (6.4) ={1941) 2 
M.L.J. 125. 

-53 Rel. I.L.R. 1942 Mad. 

189. 

-308 Ref. (1942) I M.L.J. 575. 

-364. Appr. (1942) 2 M.L.J. 

321 (F.B.). 

44 M.L.J. 171 (i7.i) Ref. I.L.R. 
1942 Mad. 3DO=(!94i) 2 
M.L.J. 1024. 

-279 Ref. (1942) 2 M.L.J. 568. 

-303 Ref. I.L.R. 1942 Mad. 

U62=(i9a2) I M.L.J. 588. 

-4-27 Dist. (1942) 2 M.L.J. 115. 

■485Foil. (1942) f M.L.J.490 


45 M.L.J. i66Rcf.44P-L'Rr32t 
—324 Rof. I.L.R. (1042) Mad. 
^26=5(1042) I M.L.J. > 55 ; 


-478 Re?.^VL’R. 1942 Lah, 
559 (F.B.). 

46 M.L.J. 37 * 

Mad. 243^(^94*^ ® M.L.J. 

■4, M.L.J. 448 Ref. I-L-R- ' 94 ; 

^ Mad. 376 =(i 942 ) > J' 4 -LJ. 

137 - 

_.598 Disl. (1942) 2 M.L.J. 

-.L_G7j'Overr. I.L.R. 1942 Mad. 
13 (23)=(>940 2 M.LJ. 
463 (F.B.). 

48 M.L.J. 566 Ref. (>942) 2 M.L.J 

673- 

— 616 Overr. I.L.R. 1942 Mad. 
336 =(i 94 >) ^ M.LJ. 956. 

49 M.L.J. 479 LI .R. *942 

All. 708 (718). 

-616 Ref. (1942)2 M.LJ. 7j0. 

--753 Ref. I.L.R. 1942 Kar. 

42U. 


51 M.L.J. 414 Overr. I.L.R. 1942 
Mad. 927= (1942) 2 M.L.J. 
242. 

--446 Ref. I.L.R. 19J2 Mad. 

6^=(i942) 2 M.L.J. 14.- 

-500 (F.B.) Ref. I.L.R. 1942 

Mad. 455 *(i 940 2 M.L.J. 
962. 

32 M.L.J. 303 Overr. I.L.R. 1943 
Mud. I5=(i942) a M.L.J. 
32L 

53 M.L.J. 339 Rel. (1942} 2 M.L. 

J- 305* 

-568Dist. (1942)2 M.L.J.jqi. 

54 M.L.J. 76 Appl. (1942) 2 M.L. 

J. 624. 

-82, 87 (F.C.) Foil. I.L.R. 

1942 Nag. 126. 

-278 Appr. (1942) 2 M.L.J. 

691 (F.B.). 

56 M.L.J. 299 Ref. (1942) 2 M.L. 
J- 94 - 

-394 Cons. (1942) 2 M.LJ. 

587; Ref. (1942) 2 M.L.J. 

785. 

-489 Appr. I.L.R. 1942 Mad. 

I rg) = (i94i) 2 M.L.J. 684. 

-750 (P.C.) Ref. I.L.R. 1942 

Mad. 03i*(i942) 2 M.L.J. 

59 M.*.J. 458 Not Foil. (1942) I 

M.L.J. 511. ' 

-887 Ref. I.L.R. 1942 Nag.62. 

928 Overr. I.L.R. 1942 Mad. 
438 =(> 94 >> 2 M.L.J. 986; 

I. L.R. 1942 Mad. 205 ; Ref. 
46 C.W.N. 1015. 

60 M.L.J. 506 Ref. I.L.R. 1942 

Kar. 479- 

-765 Ref. 1942 O.W.N. 275 * 

61 M.LJ. 439 Dist. 1942 O.W.N. 

-^60 Ref. (1942) 2 M.L.J. 549- 

62 M.L.J. 39 

Mad. 42 =(« 94 >) 2 M.L.J. 
406. 

_664 Foil. (1942) I M.L.J. 70. 

63 M.L.J. 394 Rpf- 46 C.W.N. 

C4 MX^j. 24 Ref. (1942) 2 M.LJ. 
785. 

-401 Not Foil. (1942) 2 M.L.J. 

768. 

-735 Ref-(*942) > M.LJ. >13. 

65 M.L.J. 390 Ref. t? Luck. 753 

(F.B.). 

- 455 Dis*' IlL-R. (1942) Mad. 

243=(i94>) 2 M.’L.J. 481. 

66 M.LJ. 4*2 Ref. {1942) » M-L. 

J. 318. 

68 M.LJ. 63 Ref. I.L.R. (1942) 

Mad. 590 =(i942) > M.L.J. 
469 (F.B.). 

-104 Appr. (1942) 2 .M,I ,J 

691 (F.B.); Ref. J.L.R. 1942 
Mad.-204=(i94*) 2 M.L.J. 
816. 

-251 Rel. (1942) r .M.L.J. 184. 

-4870131.(1942)-! M.LJ.408. 

-588 Ref. (1942) 2 M.L.J. 617. 

69 M.LJ. 171 (P’.C.) Ref. I.L.R. 

194a Mad. 532= (1942) I 
M.LJ. 314. 


69 M.L.J. 300 Ref. (1942) 2 ML. 
J* 757 - 

-388 (P.C.) Ref. I.L.R. 1942 

Mad. t73=(i94i) 2 M.L.J. 
803 (F.B.). 

-410 Diit. I.L.R. 1942 Mad. 

§07 (F.B.). 

-722 Foil. (1942) I M.L.J. 564. 

-791 Ref. (1942) 2 M.L.J. 425. 

76 M.L.J. 262 Ref. (1942) 1 M.L. 
J. 272. 

-619 Ref. I.L.R. 1942 Mad. 

* 73 =(> 94 i) K-l'J- 803 
(F.B.). 

-700 Ref. (1942) 2 M.L.J. 73b. 

71 M.L.J. 294 Overr. (1942) 1 
M.L.J. 318. 

-317 Not Foil. (1942) 2 M.L.J. 

558- • 

-398 Appl. (1942) 2 M.L.J. 

624. 

—^63 Appr. I.L.R. 1942 Mad. 

355 —(> 94 *) 2 M.L.J. 968. 
(1937) I M.L.J. 262 Ref. I.L.R. 
1942 Mad. 868. 

—262 Appl. (>942) 2 M.L.J. 
104. 

(> 937 ) 2 M.LJ. 273 Overr. I.L.R. 
19.42 Mad. 355 =(* 94 ‘) 2. 
M.LJ. 9G8. 

-273 Ref. I.L.R. 1942 Mad. 

775-(*942) 2 M.L.J. 636. 
-666‘Foil. I.L.R. 1942 Mad. 

438=(i94i) 2 M.L.J. 986. 
_717 Appr. I.L.R. >942 Mad. 

355=(>94i) 2 M.L.J. 968. 

•-93?Rcf.0942) 2 M.L.J. 757 . 

(>938) > M.LJ. I >3 Ref. (1942) 
2 M.LJ. 350 - 

-139 Ref. (>942) 2 M.L.J. 418. 

-206 Cons. (1942) 2 M.L.J. 

359 * 

--485 Ref. (1942) 2 M.L.J. 47a. 

-487 Ref. (1942) 2 M.L.J. 350. 

^—*^710 Ref. (1942) 1 M.L.J. 418. 

-'829Rcf.(!942) I M.L.J.500. 

(1938) 2 M.L.J. 44 Appr. I.L.R. 
1942 Mad. 355-(i94i) 2 
M.LJ. 968; Ref. I.L.R. 
1942 Mad. 376=(i942) 1 
M.LJ. 137. 

-340 Dist. (1942) I M.L.J. 

247. 

-583 Ref. I.L.R. .1942 Mad. 

696--(t942)2 M.L.J. 14. 
(1939) I M.L.J. ii4K«'f. (1942) 2 
M.LJ. 750. 

-203 Disl. I.L.R. 1942 Mad. 

69> = (t942) I M.L.J. 238. 

-205 Oven-. I.L.R. 1942 &Iad. 

757 =(* 942 ) 2 M.LJ. 178. 
-317 Not Foil. (1942) I M.L. 

J- 569- 

-412 Overr. I.L.R. 1942 Mad, 

158= (1941) 2 M.L.J. 618. 

-425 Ref. (1942) 2 M.L.J. 785. 

-6j 4 Overr. I.L.R. 1942 Mad, 

> 58 =(> 94 >) 2 M.L.J. 618. 
-738 Ref. (^>942) 2 M.L.J. 425 
I9 Ref. (1942) I M.L.J. 318. 
(1939) 2 M.L.J. 308 Ref. (1942) 

I M.L.J. 500. ’ 

-^362 Ref. (1942) 2 M.L.J. 444. 

-469 Kel. (1942) I M.L.J. 542- 
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Ixix 


(1939)2 M.L.J. 495DWE (« 942 ) 

1 M.L.J. 559; (> 94 «) a 

M.LJ. 487. 

-V >9 (•94O ^ 

786. 

—'—533 R'f- ('942) 2 M-L-J- 47 * 

- 6 e 6 Foll.(t 94 a )2 MX.. 1 . 303 - 

-727Rcb(i9.}2) I M.LJ.413. 

-^ Cons. (1942). 2 MX.J. 

--926 Rel. (1942) 2 M.LJ. 558. 

(1940) 1 ^I.L.J. 124 RfL l.L.R. 

1942'^ar. 587. 

——tsaDist. (1942) 2 M.L.J.781. 

-313 Dist. (1942) i M.L.J. 289. 

-340 Ref. (1942) 1 M.L.J. 500 

-350 Dist. l.L.R. 1942 Mad. 

757=(i042) 2 M.L.J. 178; 
(194a) I M.L.J. 403. 

- 553 (*942) 2 M.L.J. 

—I47 Reversed (1941) 2 M.L.J. 
932. 

-779 ExpJ. (1942) 2 MX.J. 

206; Ref. (1942) I M.L.J. 

aft. 

(1940) 2 M.T..J. 187 Appr. (1942) 

‘ j M.L.J. 418. 

J02 Cons. (1942) 2 M.L.J. 
599. 

•257 at 267 (F.B.) Rel. (>9-42) 
i M.Ii.J. 36. ' 

<193 Exp). (1942) 2 M.L.J. 185 
•322 Dist. (t942) I M.L.J. 90. 

--402 OveiT. l.L.R. 1942 Mad. 

336=(i 94I) 2 M.L.J. 9r,6. 

-4J7 Appr. (1942) I M.L.J. 

341. 

-473Cons.(1942)2 M.l..1.599 

-478 Doubted O942) 2 M.L.J. 

346. 

. . —491 Oveir.l.L.R. 1942 Mad. 

158=^(1941) 2 M.L.J.6t8. 
——520 Foil. I.I..R. i942*Kar.36. 

- .648 Dist. (1942) 2 M.L.J. 724 

-651 Ref. (1942) 2 M.L.J. 41; 

720. 

-664 Dbt. (1942) I M.L.J.289. 

-6B5 Ref. (1942) I M.L.J. 329. 

-7t2 Rel (1942) 2 M.L.J. 154. 

-760 Ref. {t942) I M.L.J.448; 

(1942) 2 M.L.J. 775. 

-786 Foil. (1942) I M.LJ. 88; 

(1942) 2 M.L.J. Ai. 

-817 Ref. (1942) 1 M.L.J. 327. 

—*—825 Ref. (1942) j M.L.J. 366 
.(1942) 2 M.L.J. 237. 

-838 Rel. (1942) 2 M.L.J. 806. 

—841 DLst. (1942) I M.L.J. 559. 

-^Rel. (1942) 2 M.T..J.3C«. 

-872 Foil. (1942) 2 M.l-.J. 

631. 

- B87 Appl. (1942) 2 M.LJ. 

106 ; 


soli ; Dili. (194a} I M.L.J. 
341 : Rel. (lt^a) 2 M.L.J. 
720. 

——923 Rel. (1942) I M.L.J. 413. 

—935 Rc*- (w) * M.l. 1.285. 

-940 Ref. (1942) I M.LJ. 213. 

(«94t) i M.L.J. 39 FoH..(i94a) i 
. M.UJ. 88. 

■-Supp. 65-1940 F.C^R. >10 

■j, 1^5 Ref (1942! 2 M.L.J. 6 


(1941) I M.L.J. 106 Appr. (1942) 
t M.L.J. 341. - 

-178Rnvr5.ed (1942) 2 M.L.J. 

120. 

->97 .'VpP'’. (1042) 2 M.L.J. 

398. 

16 Cnat. (194a) 2 NfX.J. 
724. 

^SoRcf. (tfija) I MXJ.491. 

-547 Appl. (i942> I 

510; Dist. (1942) 2 M.L.J. 
631; Rel, (19^) t M.L.J, 506 

-782 Dist. (1942) t M.L.J. 24; 

Foil. (1942) I M.L.J. 559. 

-793 Ref (1942) I M.L.J. 500. 

-837 Ref (1942) i M.L.J. 542. 

(1941) 2 M.L.J. 75 Cons. (1942) 

2 M.L.J. 512. 

-109 Dist. l.L.R. 1942 Mad. 

757 =(> 942 ) 2 M.L.J. 178; 
(1942) t M.L.J. 403. 

-257 ^pl. (1942) 2 M.L.J. 

498. 

•-295.Rcl. l.L.R. 1942 Mad. 

60 (( 7 i) = (> 9 ‘ft) 2 M.L.J 
125. 

-31! (F.B.) Ref (1942) 2 M.L. 

J- 233. 

- 359 Ref-0942) > M.LJ. 314. 

-456 N. Overt. l.L.R. 1942 

Mad« i 33 =-(i 94 >) 2 M.L.J. 
455 • 

-568 Ref (1942) i M.L.J. 535. 

-587 Foil. (194a) I M.L.J. 535. 

-655 Ref ^1942) J M.L.J. 

366 ; (1942) 2 M.L.J. 237. 

-684 (F.B.) Ref (1942) 1 M.I.. 

J. 58O' 

-690 Overr. l.L.R. 1942 Mad. 

448=(i942) I M.L.J. 11. 

-827Rcvcncd (1942) 2 M.L.J. 

19 «- 

-918 Affirmed (1942) 2 M.L.J. 

178. 

-956 (F.B.)*ron. l.L.R. 19.42 

^m. 636. 

-972 (P.C.) Ref 46. C.W.N. 

537 (P-C.)- 

-1018 Cons. (1942) 2 M.I..J. 

768. 

-1050 Reversed (1942) 2 M.L. 

J. 691 (F.B.).' 

(1942) I M.L.J. 28 Reversed 
(1942) 2 M.L.J. 206. 

-iiq Ajffirme»l (1942) 2 M.L.J. 

. 678 (F.B.). 

—id 6 DLst. (1942) I M.I.. 1.338. 

-173 Ref (1942) I M.L.J.177. 

—“4i8Ref (1942) 2 M.L.J. 41. 

-506 .Appl. J942) i M.LJ. 

5 >o. 

-SioDist. (1942) 2 M.L.J.631. 

—5^ Cons. ,1942) a \I.I..J. 

(1942) 2 M.l..|. 287 Ref 194a 
O.W.N. 59G. 

-655 Ref (1942) 2 M.LJ. 237. 




MADRAS LAW WfiEKLY. 

I L.W. 511 Appr. I.L.R. 1942 
Mad. i63-(i94t’‘ 2 M.Lj. 
798 (F.B,). 


iL.W.77aRef (i 94 «) • M-L.J. 
318. 

5 L.W. isOAppr. l.L.R. 1942. 

■ Mad. 27i=Ji94i) 2 M.L.J. 
622 (F.B.). 

——323 Ref (1942) I M.L.J. 535. 

-721 Ref l.L.R. 1942 Mad. 

204=(i94t) 2 M.L.J. 816. 

6 L.W. 448 Rcl. (1942) I M.L.J. 

2ig. 

TO L.W. 178 Ref (1942) r M.LJ. 
400* 

-498 Ref. (1942) 2 M.L.J. 47. 

It L.W. 256 Foil. l.L.R. 1942 
Mad. 532=(i942) 1 M.L.J. 

12 460 Ref l.L.R. 1942 

Mad. 868=(i942) 2 M.L.J. 
104. 

14 L.W. 38 Ref (1942) 2 M.L.J. 

757. 

-317 Ref (104b) I M.L.J.396. 

15 L.W. 186 Foil. (1942) 2 M.L.J. 

425- 

16 L.W. 678 Ref l.L.R. 1942 Mad 

360-= (1941) 2 M.L.J. 1024. 
20 L.W. 122 OveiT. l.L.R. 1943 
Mad. t5=(i942) 2 M.L.J. 
- 321 (F.B.). 

-503 Overr. l.L.R. 1942 Mad. 

i63=(i94t) 2 M.LJ. 798 
(F.B.). 

—916 Foil. l.L.R. 1942 Mad. 

4io=(i94i) 2 M.l/.J. 401. 

Qt L.W. 661‘Rcf (1942) I M.LJ. 
383. 

25'’L.W. 151 Ref l.L.R, 1942 
Mad. 494=^(1941) 2 M.L.J. 
787. 

33 L.W. 607 Overr. (1942) i 
M.L.J. 318. 

34 L.W. 1001 Ref (1942) 2 M.L. 
J- 750 - 

36 L.W. 408 Apnr. .l.L.R. 194a 
“TMad. 43i = {i942) 1 M.L.J. 


r 




Not Foil. (1942) I M.L.J. 


272 


37 L.W. 729 Overr. l.L.R. 1^2 
Mad. i 73 ~(»<) 4 «) 2 M.L.J. 
803 (F.B.). 

39 L.W. j6i Ref (1942) 2 M.L.J. 
321 (F.B.). 

41 L.W. 416 Ref («94a) 2 M.L.J. 

525- 

42 L.W. 295 Overr. (1941) 2 M. 

L.J. 318. 

- 399 Rfl. (> 942 ) I M.L.J. 

5 M. 

- 757 (> 942 ) 2 M.LJ. 757. 

-798 O-.xrr. l.L.R. 1943 

« 5 -(» 942 ) 2 M.L.J. 321 (F. 

. 

43 L.W. 333 Rel. (1942) I M.L. J. 

511. 

-380 Dist. (1942) 2 M.L.J. 707. 

44 L.W. 502 Dist. l.L.R. 1942 

Mad. 438= (1941) 2 M.LJ. 
986. 

45 L.W. 767 Ref. l.L.R. 1942 

Mad. 251= (1941) 2 M.L.J. 

883 (F.i). 

47 LW. 731 IHst. (1942) 2 M.L.J. 

707- 
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50 LAV. 154 Ref. I.L.R. 194a 
Mad. 455=(I94^) 2 M.L.J. 
962. 

-571 Dist. I.L.R. 1042 Mad. 

42=5(1941) 2 M.L.J. 406. 

51 L.W. 606 Overr. I.L.R. 1942 

Mad. 346 =(i94I) 2 M.L.J. 

855 (F.B.). 


MADRAS WEEKLY NOTES. 
•1910 M.W.N. 834 Ref. I.L.R. 
1442 Mad, 757 =(* 94 a) 2 
M.L.J. 178. 

'1914 M.W.N. 168 Foil. (1^42) 2 
M.L.J. 556. 

-502 Overr. I.L.R. >942 Mad. 

i63=(i94i) 2 M.L.J. 798 

(F.B.). 

■-931 Expl. (1942)1 M.L.J. 483 

1924 M.W.N. 755 Ref. (1942) 2 
‘ M.L.J. 482. 

1925 M.W.N. 28=87 I.C. 621 
Ref. 46C.W.N1317. 

1929 M.W.N. 395 Ref. I.L.R. 
1942 Mad. 494 =(t 94 >) 2 
M.L.J. 787. 

—837 Appl. (1942).2 M.L.J. 
228. 

1931 M.W.N. Cr. 262 Ref. I:L.R. 
1942 Mad. 587=(i94i) 2 
M.L.J. 852. 

1932 M.W.N. 722 Ref. (1942) t 
M.L.J. 108. 

—1089 Ref. (1942)-2 M-L.J. 
663. 

1933 M.W.N. 729 Ref. (1942) j 
■ M.L.J. 108. 

-1263 Appr. I.L.R. 1942 Mad, 

»50=(i94i) 2 M.L.J. 6t8. 

1934 M.W.N. Cr. 562 Rpf. (1942) 
1 M.L.J. 490. 

1935 M.W.N. 179 DiJi. & Foil. 
J.L.R. 1942 Mad. 410= 

. (1941) 2 M.L.J. 401. 

-230 (Cr) Ref. I.L.R. 1942 

Mad. 322 *(i 940 a M.L.J. 

534. 

—475 Cons. (1942) 2 M.L.J. 

1936 N^.W.N. 163 Cr. Ref. LL.R. 
1942 Mad. 322 =(i 94 >) 2 
Ml.J. 534 - 

-(Cr.) 195 Ref. I-L-R. « 94 « 

Mad, 32 «=--(i 940 2 M.L.J. 

•—410 Dist. (1942) I M.L.J.408. 

- 547 Ref. (1942) iM.LJ. 542. 

IQ37 M.W.N. 188 FoU. (1942) 2 
M.L.J. 427. 

-295 Appr* I.L.R* Mad. 
677= (1941) 2 M.L.J. 281. 
-465 Dist. (1942) 2 M.r..'J. 
515- 

_‘-1013 Dist. I.L.R. 5942 Lah. 

212. 

1938 M.W.N.841 Doubted I.L.R. 

Mad. 635=(i942) i 

M.i-.J. 306. 

1939 M.W.N. 192 (i) Overr. 
I.L.R. 1942 Mad. 158= 
(1941) 2 M.L.J. 618. 

——320 Overr. I.L.R. 1942 Mad. 
158=5(1941) 2 M.L.J. 6>8. 


1939 M.W.N. 774 Ref. (1942) 2 
2 M.L.J.468. 

-903 Ref. I.L.R. i942Mad.944 

-1263 Cons. 44 P.L.R. 7. 

1940 M.W.-N. 867 Overr. I.L.R. 
.1942 Mad. 158= (1941) 2 

*2 M.L.J. 618. 

1941 M.W.N. Cr. 100 Ref. (1942) 
• M.L.J. 555. . 

MADRAS LAW TIMES. 

7 M.L.T. 271 Ref. (1942) 2 
M.L.J. 488. 

9 M.L.T. 216 Ref. I.L.R. 1942 
Mad, 405= (1941) 2 M.L.J. 
848. 

-300 Ref. LL.R. 1942 Mad. 

933. 

17 M.L.T. 80 Foil. LL.R. 1942 

Mad. 405=(i94i) 2 M.L.J, 
848. 

18 M.L.T. 434 Ref. I.L.R. 1942 

Mad. 682=(i942) i M.L.J. 
285. 

30 M.L.T. 348 Ref. (1942) 1 M.L, 

J- 490 * 

38 M.L.T. 139 OveiT. I.L.R. 1942 
Mad. 550=5(1942) i M.L.J. 
■166.’ 


WEIR’S Cr. RULINGS. 

I Weir 422 Appr, (1942) 2 M.L.J. 

545 - 

-585 Appr. I.L.R. 1942 Mad. 

158 =(1941) 2 M.L.J. 618. 

MADRAS HIGH COURT 
REPORTS. 

1 M.H.C.R. 105 Ref. 1942 N.L.J. 

434. 

3 M.H.C.R.Ref. 1942 N.I..J. 4 rH‘ 

-384 Ref. I.L.R. 1942 Lah. 

491 (F.B.); I.L.R. 1942 Lah* 
517 (F.B,). 

5 M.RC.R. 90 Ref. I.L.R. 1942 

Mad. 4055=(i94t) 2 M.L.J. 
848; I.L.R. 1941 Mad. 590 
= (1941) 2 M.L.J. 469 F.B.). 

_298 Ref. I.L.R. 1942 Bom. 

94. 

6 M.H.C.R. 122, 126 Ref. I.L.R. 

(1942) Mad. 376 =s(i942) i 
- M.L.J. 137. 

7 M.H.C.R. 37 LL.R. J94? 

Mad. 431 —(1942) I MjL.J. 
49. 

-229 Ref. (1942) 2 M.L.J. 47. 

NAGPUR LAW REPORTER. 

2 N.L.R. 34 Rcl. I.L.R.1942 Nag. 

534. 

-101 Appr. 1942 N.L.J. 96. 

-130 (P.C.) Dist. LL.R. 1942 

Nag. 369. 

-172 Ref. I.L.R. 1942 Nag. 

740. 

3 N..L.R. 131 Rel. LL.R. 1942 

Nag. 620. 

4 N.L.R. 120 Foil. 1942 N.L.J. 

207. 

6 N.L.R. 72 Db^pr. I.L.R. 1942 
Nag. 405 ; Dist. I.L.R. 1942 
Nag. 526. 

-164 .Appr. 1942 N.L.J. 557. 


7 N.L.R. 190 Dist. I.L.R. 1942 

Nag. 636. 

8 N.L.R. 107 Dist. I.L.R. 1942 

Nag. 107. 

-133 Doubted 1942 N.L.J. 

443 - 

9 N.L.R. 188 Overr. I.L.R. 1942 

N^. 405. 

It N.L.R. 126 Ref. 1942 N.L.J. 
506. 

-164 Ref. 1942 N.L.J. 375. 

—;—189, 192 Ref. U..R. 1942 
Nag. 126. 

12 N.L.R. 12,15 Ref. I.L.R. 1942 

Nag. 214. 

-37 Ref. I.L.R. 1942 Nag. 561. 

-150 Dist. I.L.R. 1942 Nag, 

526. 

13 N.L.R. 109, III Rel. LL.R. 

. 1942 Nag. 281, 

-114 Ref. 1942 N.L.J. 32a. 

-217 Rel. I.L.R. 1942 Nag. 

- 393- 

15 N.L.R. 68 (P.C.) Foil. I.L.R. 

1942 Nag. 236. 

16 N.L.R. 37 Rcl. 19.^2 N.L.J 

587- 

—i^8 Rcl, LL.R. 1942 Nag. 498* 

-84 Dist. I.L.R. 1942 Nag. 636 

-91 Rel. I.L.R. 1942 Nag. 721 . 

-138 Ref. 1942 N.L.J. 338. 

18 N.L.R. 85 Dist, I.L.R. 1942 
Nag. 661. 

-163 Rcl. I.L.R. 1942 Nag. 

20 . 87 Foil. I.L.R. 194a 
Nag. 294. 

-93 Dist. I.L.R. iQda Nag, 

108 : Appr. 19^ N.L.J. 325. 

21 N.L.R. 117 (P*C.) Ref. I.L.R. 

1942 Nag. 405 ; 526. 

-185 Dist. I.L.R, 1942 Nag. 

405. 

22 N.L.R. 5 . to (F-R.) Rel. I.L.R. 

1942 Nsig. 281. 

-86 Ref. 1942 N.L.J. 531. 

-108 Ref. 1942 N.L.J. 30. 

-160 Ref. 1942 N.L.J. 42. 

23 N.L.R. 152 Rel LL.R 

1942 Nag, 294. 

-178 Rcl. 1942 N.L.J. 567. 

24 N.L.R. 40 (P.C.) Dist. LL.R. 

t942.Nag. 561, 

-^2 Rcl. I.L.R. 1942 Nag. 393. 

25 N.L.R. 19 Appr. 194a N.LJ. 

403. 

- 5 '-* Dist. I.L.R. 1942 Nag. 

636. 

i8 =31 Bom.L.R. 728 (P.C.) 
Rel. I.L.R. 1942 Nag. 740. 

■81 Foil. I.L.R, 1942 Nag. 

m- 

-107, 109 Rel. I.L.R. 1942 

Nags 465. 

26 N.L.R. 46 Dist. I.L.R. 1942 

Nag. 441. 

-8t Foil. I.L.R. 1942 Nag. 294 

= 1942 N.L.J. 332. 

-115 Rel. I.L.R. 1942 Nag. 

625. 

-130 Ref. I.L.R. 1942 Nag, 

» 561. 

17 Dist. LL.R. 1942 Nag. 
107, 





























CASES FOT.T.OWED, OVERRULED, ETC ' 


Ixxi 


26N.L.R.277 Rcf-lX-R- '94a 
N&g. 56* • 

-359 Foil. I.L.R. 1942 Nrr. 

701. 

27 N.L.R. 186 (F.B.) Ref. I.L.R. 

1942 Nag. 70^=1942 
531; i94aN.L.J. f,V‘ , 

Rff. I.L.R. 194a Nag. 

-343 DUt. I.L.R. 191a Nag. 

24. 

28 N.L.R. 282 Foil. I.I..R. 1942 

Nag. 608. 

-317 Ref. I.L.R. 1942 N.ag. 

377- 

-33a Dist. & Foil. I.L.R. J942 

Nag. 4.«>. 

29 N.L.R. 17 Appr. 1942 N.L.J. 

t02. 

-ato (P.C.) Ref. I.L.R. 1942 

Nag. 405. 

30 N.L.R. 175 Ref. I.L.R, 1942 

Nag. 703= >942 N.L.J. 53». 

-269 Rel. I.L.R. 1942 Nag. 

200. 

—^47 Rel. M..R. 1942 Nag. 

31 N.L.R. Supp. I (F.B.) DUt. 

I.L.R. >942 N^. 172. 

-ai5, 2 i 8 Rel. I.L.R. >942 

Nag. 749. 

—360, 362 Foil. I.L.R. 1942 
Nag. 438. 

I.L.R. 1936 Nag. 44 DUt. I.L.R. 
1942 Nag. 414. 

—J50 DUt. I.L.R. 194a Nag. 

769. 

-aw- igN.L.j. 183Ref. 1942 

N.L.J. 5«9, 

I.L.R. >907 Nag. 7& Foil. I.L.R. 
194a Nag. 441. 

—-24a Foil. I.L.R. 1942 Nag. 
608. 

-249 Rel. I.L.R. 1942 Nag. 

377- 

-338.,Ref. I.L.R. 1942 Mad. 

15O (>941) 2 M.L.j. 6ifi. 
—410 Held overr. by I.L.R. 
*939 Nag. 91; Ref.iq4a N. 
LJ. 

-425 Rff. I.L.R, 1942 Mad. 

«58‘>'(>941) a M.L.J. 618. 

-‘440 Foil. 4.^ Bom.L.R. 830; 

Rel. I.L.R. n)4a Nag. 539. 

-498 (500) Ref. 1942 N.L.J. 47 

I.L.R. 1938 Nag. 54 Ref. I.L.R. 


I.L.R. 1938 Nag. 604 Dist. LL. 
R. 1942 Nag. 73; Ref. 1942 
N.L.J. 462^1.L.R. 

Nag. 683. 

I.L.R. tQ39N}V.8flRef.(iq42) i 

M.L..t. 119- 

-124 Ref. I.L.R. 1942 Nag. 41. 

-194 Dist. I.L.R. 1942 Nag. 

294; 478. 

-250, 257 (F.B.) Rel. I.L.R. 

1942 Nag. 258 : 414. 

-350 Rel. I.L.R. 19^ Nag. 

136. 

-372 Dist. I.L.R. 1942 Nag. 

636. 

-432 Ref. I.L.R. 1942 Nag. 1. 

-^4^ Rcl. I.L.R. 1942 Nag. 

426. 

I.L.R. 1940 Nag. 20, 26 Ref. I.L. 
R. >942 Nag. 214. 

-37 Ref. >942 N.L.J. 30. 

-69=A.I.K. >940 Nag. i>o 

DUt. I.L.R. >942 Nag. 506. 

-89 DUt. I.L.R, 194a Nag. 

526. 

-tSOlDUt. 1942 N.L.J. 227 5 

485- 

-177 Ref. I.L.R. 1942 Nag. 

703- 

-3o6!Diss. I.L.R. 1942 Bom. 

636. 

-348 Ref. I.L..R >942 Nag. 

703*1942 N.L.J. 531. 

—441 Rcl. I.L.R. '>942 Nag. 

369. 


468 DUt. I.L.R, 1942 Nag. 
764 : Foil. I.L.R. 1942 Nag. 
777 ;Rel. I.L.R. 1942 Nag 
205. 357- 

-512 Diss. I.L.R. 1942 Mad. 

448«(>942'' 1 M.C.L ii. 


19*2 Nag. ) ; Rcl. Ll!r! 
<9^2.Nag. 650. 

■91 TMn. I.L.R. 1942 Nag. 764 

uT 4551 Re?. 

U..R. > 9^2 Nag. 357 : R,|. 

i94uN«g. 
toGRcf. t94aN.l..].q». 

-(F.B.)Thm. lI r, ,q^ 

Nag. 309. 

- 326 Ref. >942 N.L.J. 506 . 

-370 Ref. 1^2 N.UJ. jj,. 

“--4«7 Not foil, I.L.R. > 0*2 

-189 Ref. I.L.R. 194 a Nag 
5n->942N.L.J.sJi: ^ 

W Rel. I.L.R. 194 a Nag. 
\ » 


>3 N.L.J. 102 DUt. I.L.R. 194» 
Nag. 369. 

>5N.Ll.4,5ReI. I.L.R. 19-12 Nag. 

>8 N^.I..j. >43 Ref. 1942 N E J 
506. 

-185 Dist. I.L.R. 1942 Nag. 

88 . 

>9 N.L.J. >6 Ref. 1942 N.L.J. 30 

-158, 160 Foil. I.L.R. 1942 

Nag. 388 

-299 DUt. >9^ N.L.J. 70. 

20 N.L.J. 274 Foil. >942 N.L.J. 
513. 

1938 N.L.J. 15 DUs. I.L.R. (*942^ 

2 (lal. 523. 

-418 DUt. I.L.R, 1942 Nag. 

564- 

*939 N.L.J. 60 Reversed I.L.R. 
>942 Nag. 703= >942 N.L.J. 
267. 

-218 Ref. 1942 N.L.J. 18. 

-283 Foil. 1942 N.L.J. 59. 

—357 Dist. I.L.R. 1942 Nag. 
*34- 

-362 Dist. I.L.R. 1942 Nj^. 88 

-451 Rcl. I.L.R. 1942 Nag. 

675- 

-477 Dist. 1942 N.L.J. 450; 

Rel. 1942 N^. 701. 

>940 N.L.J. 96 DUt. I.L.R. 1942 
Nag. 636. 

•183 Rel. I.L.R. 1942 Nag. 



522 Ref. I.L.R. 194^ Nag. 
701. 

—538 Rel. I.L.R. >942 Nag 

407- 

-573 (F.B.) Ref. I.L.R. >042 

_Nag 543. 

-;~689 Appr. >942 N.L.J. 455. 

Nag. 54 Ref. 1942 
, N.L.J.475e5LL.R. i942Nag. 
599; *942 N.L.J. 

-90 Ref. >942 N.L.J. 574. - 

■-337 Rel. I.L.R. >942 Nag. 

534- 

“ 845 Overr. I.L.R. >942 Nag. 

®]^“(*94*) N.L.J.'2ti. 

-38b Ref. I.L.R. 1942 Nag. 

703. 

(?i, 

*942 Nag. 255 Ref. 
I.L.R. 1942 Nag. 28). 

-348 Foil. iri42 N.L.J. 207. 

~7^ Nag. 

NAGPUR LAW JOURNAL. 

^ I.L.R, t94tNag 

'942 N.L.J. 372. 
N-I^. itp Rel. I.L.R. iftjj 
Nag. a(u. 94a 

*,54“A.I.R. 1923 Nag. ,87 
Not Appr. >942 N.UJ. >,,, 


>97 Foil. >942 N.L.J. 59. 

*94* N.L.J. 277, 282 Ref. I.L.R 
>942 Nag. 241. 

'-53*- 

>942 N.L.J. 12 Ref. 1942 N.L.J. 
460. 

-32 Ref. >942 N.L.j. 68. 

-"3 Ref. 1942 N.L.J. >50. 

-257 Ref. >942 N.L.J. 547. 

C.P. LAW REPORTS. 

10 C.P.L.ft. 40 Foil. 1942 N.L. I 

QO7. 

*5 C.P.L.R. 24 Ref. I.L.R. 1942 
Nag. 561. 

I.L.R. l.UC.KNOW SERIES. 

1 Luck. 73 Ref. >942 O.W.N. 574. 

-215 Ref. 1942 O.W.N. 446. 

-273 Ref. 1942 O.W.N. 

-735 Ref. I.L.R. >^ Kar. 

, ‘79* 

2 >57 Rcl. I.L.R. 1942 Nag. 
3^ Kst. I.L.R. 1942 Nag. 

jW. ^ 

~^4*8 Ref. 17 Luck. 40. 

3 Lu^. 478 Ref. 17 Luck. 494. 
(P.C.) Foil. 21 Pat.^,. 

4 Luck. >01 Ref. I.L.R. 1^2 

Bom. 441. ^ 

-3B3 Ref. I.L.R. 1942 All 26a 

—3?o (F.B.) 

Nag. 325, ^ 

-539 (F.B.) Ref. 2, 

—597 Ref. >7 Luck. 636. 

5 Luck. >16 Ref. >949 O.W.N 

ifi Ref. 17 Luck. 805. 


















































Ixxii 


THE YEART.Y DIGEST, 1942. 


R, 

All. 


,R. 


5 Luck.235 Ref. 23 P.L.T. 218. 
-365, 368'(P.C.) Ref. l.hJ 

1942 Nag. 263. 

-649 Ref. I.L.R. 1942 

759 . 766, 767. 

-649 Foil. 17 Luck. 72. 

-721 Ref. 17 Luck. 401. 

6 Luck. 321 Ref. 17 Luck. 690 

(F.B.). 

7 Luck. 32 Ref. 17 Luck. 538. 

—^—49 Ref. 17 Luck. 618. 

-250 Rrf. 1942 O.W.N. 753. 

-270Ref. i7Luck.6i8. 

-300 Ref. 46 C.W.N. 561. 

-442 Ref. 17 Luck. 449. 

-454 Rcl. 17 Luck. 727. 

-50! Not Foil. I.L.R. 1942 
Nag. 143. 

-528 (P.G.) Not Foil. I.L. 
1942 Lah. 447 (F.B.). 

-699 Ref. I.L.R. 1942 Nag. 

^ 5 - 

jck. 93 Ref. 17 Luck. 739. 

-115 Ref. 17 Luck. 175. 

-278 Ref. 17 Luck. 472. 

-351 (P.C.) Ref. I.I..R. 1942 
Nag. 468. 

-674 Ref. 23 P.L.T. 218... 

-700 Ref. 17 Luck. 319. 

•-723 Dist. I.L.R. 1942 Nag. 
114. 

Jck. 90 Ref. 17 Luck. 739.. 

-115 Dist. I.L.R. 1941 All. 
425 (F.B.). 

-162 Rrf. 17 Luck. 739. 

-193 Ref. 17 Luck. 467. 

-407 Ref. 17 Luck. 281 ; 412 ; 
Rel. 17 Luck. 435. 

-538 Ref. 17 Luck. 610. 

-577 Dist. 44 P.L.R. 540. 

-602 Ref. 17 Lurk. 346. 

-670Ref. i7Luck.28i. 

-607Ref. i7Luck.3ii. 

LucL 70 Dist. 17 Luck. 727. 
-392Rcf. i7Luck. 555. 

Luck. 51 Dist. 17 Luck. 376. 
-no Ref. 17 Luck. 289. 

-224 Rel. 17 Luck. 755 (F.B.). 
-237 Overr. 1942 O.W.N. 446. 
f. 17 Luck. 346 ; 449. 
' 17 Luck. 494. 

17 Luck. 739. 

17 Luck. 319. 

17 Luck. 628. 

Ref. I.L.R. 1942 All. 

I.L.R. 1942 Ail. ^3. 
17 Luck. 755 (F.B.). 
. 17 Luck. 805. 

17 Luck. 805. 

;. 17 Luck. 341. 

17 Luck. 618. 

X,el. 17 Luck. 655. 

17 Luck. 391. 

17 Luck. 28$. 

,17 Luck.805. 

17 Luck. 67. 

. 17 Luck. 805. 

. I.L.R. 1942 Mad. 
)40 2 M.L.J. 1024.' 
17 Luck. 391. 

•. I.L.R. 1942 All. 


13 Luck. 628 Ref. 17 Luck. 145. 
--—659 Ref. 17 Luck. 175. 

14 Luck. 40 Ref. 17 Luck. 271. 

-71 Ref. 17 Luck. 755 (F.B.V 

-106 Ref. 17 Luck. 586. 

-116 Rcl. 17 Luck. 628. 

-151 Ref. I.L.R. 1942 .All. 

185 (F.B.). 

.223 Dist. 17 Luck. 248. 

-378 Rel. 17 Luck. 376. 

-404 Overr. 1942 O.W.N.'396. 
-388 Foil. I.L.R. 1942 Nag. 

29-1 • ' 

15 Luck. 126 DLst. 17 Luck. 702. 
-332 Dks. I.L.R. 1942 Tail. 

460. 

—^344 Overr. 1,7 Luck. 52. 

-305 (F.B.) *Ref. 17 Luck. 

* 605 ; Rcl 17 Luck. 628. 

-463 Ref. 17 Luck. 720. 

-^477 Appr. I.L.R. 1942 All. 

45 (F.B.). 

—509 Ref. I.L.R. 1942 Kar. 

^ S06. 


-557 Ref. 1942 O.W.N. 753. 

-612 Ref. i7Luck.628. 

16 Luck. 72 Ref. 17 Luck. 655. 
-287 Appr. I.L.R. 1942 A 
174 (F.B.). 

T T 


1942 All. 

174 (F.B.). 

-341 Ref. I.L.U. 1942 All. 478. 
-538 Appr. I.L.R. 1942 All. 
174 (F.B.). 

17 Luck. 311 Ref. 


942 All. 

1/4 

.uck. 311 Ref. 17 Luck. 591. 
-456 Rel. 17 Luck. 567. 

-500 Rel. I.L..R 1942 .All. 45 
(F.B.). 





• OUDH CASES. 

2 O.C. 24 Ref. 17 Luck. 362. 
-292 Ref. 17 Luck. 401. 

3 O.C. 184 Ref. 1942 O.W.N. 347. 

-260 Rel. 17 Ltick. 555. 

-365 Ref. 17 Luck. 215. 

4 O.C. 163 Dist. 17 Luck. 803. 
-397 Ref. 1942 O.W.N. 708. 

5 O.C. 146 Ref. 17 Luck. 755 

(F.B-.) 

-222 Ref. 1942 O.W.N. 546. 

6 O.C. no Ref. 17 Luck. 215. 

7 O.C. 84 Rcl. 17 Luck. 246. 

to O.C. 29 Dist. 1942 O.W.N. 
439. 

•136 Dist. 17 Luck. 805. 

•38 Dist. 17 Luck. 89. 
jgi Ref. 17 Luck. 487. 
n O.C. 279 Dist. 1942 O.W.N. 
784. 

12 O.C. Ill Rel. 17 Luck. 655. 

-138 Ref. 1942 O.W.N. 368. 

-140 Ref. 1942 O.W.N. 546. 

13 O.C. 59 Rel. 1942 O.W.N. 206. 

-109 Kst. 1942 O.W.N. 245. 

-114 Rel. 17 Luck. 739. 

-q6o Ref. 1942 O.W.N. 708. 

14 O.C. 41 Rel. 19+2 O.W.N. 217. 

15 O.C. 99 Dist. 17 Luck. 249. 
-304 Dist. 1942 O.W.N. 245. 

16 O.C. 148 Ref. 17 Luck. 755 

(F.B.). 

-163 Ref. 1942 O.W.N. 639. 

18 O.C. 70 Foil. 17 Luck. 52. 

-84 Ref. I.L.R. 1942 AH. 247. 

-188 FoU. 1942 O.W.N.687. 

182 Ref. 17 Luck. 558. 


19 O.C. 69 Ref. 1942' O.W.N. 25. 
-153 Ref. 17 Luck. 158. 

20 O.C. 37 Ref. 17 Luck. 21.3. 
-299 Ref. 17 Luck. 494. 

21 O.C. 180 Dist. 17 Luck. 805, 

-257 Ref. 1942 O.W.N. 574. 

-307 Rel. 17 Luck. 84. 

22 O.C. 323 Ref. 17 Luck. 164. 

23 p.C. 85 Ref. 17 Luck. 158. 

24 O.C. 15 Ref. 17 Luck. 215. 

-77 Ref. 1942 O.W.N. 639. 

-154 Rcl. 1942 O.W.N. 649. 

-181 Rel. 1942 O.W.N. 725. 

-230 Djst. 1942 O.W.N. 440. 
-231 Rel; 1942 O.W.N. 313. 
■250 Ref. 1942 O.W.N. 359. 


25 O.C. 182 ReM942 6.W.N.444 

-189 Dist. 17 Luck. 805. 

-336 Dist. 1942 O.W.N. 499. 

-396 Rel. 1942 O.W.N. 225. 

26 O.C. 66 Ref. 1942 O.W.N. 596. 

-231 Ref. 17 Luck. 805. 

-251 Rcl. 1942 O.W.N. 225. 

27 O.C. 350 Dist. 17 Luck. 805. 

—396 Ref. 17 Luck. 805. 

OUDH LAW JOURNAL. 

1 O L.J. 78 Ref. 1942 O.W.N. 574 
-389 Rel. 19.42 O.W.N. Q17. 

2 O.L-J-383 Ref. 1942 O.W,N.546 
——625 Dist. 1942 O.W.N. 750. 

3 O.L.j. 309 Ref. 17 Luck. 435. 
-453 Ref. 1942 O.W.N. 574. 

5 O.L.j. 80 Dist. 1942 O.W.N. 217 
-647 Ref. 1942 O.W.N. 25. 

7 O.L.J. 131 Ref. 17 Luck. 805. 

-282 Ref. 1942 O.W.N. 522. 

-296 Ref. 1942 O.W.N. 499. 

8 O.L.J. 27 Ref. 1942 O.W.N. 

522; Rel. 19.42 .O.W.N. 191. 
-131 Ref. 1942 O.W.N. 223. 

9 O.L.J. 98 Ref. 17 Luck. 215. 
-J04 Ref. 17 Luck. 401. 

10 O.L.J. 205 Ref. 1942 O.W.N. 

245. 

-614 Djst. 1942 O.W.N. 444. 

11 O.L.J. 82 Ref. 17 Lyck. 775 

(F.B.). 

-227 Ref. 17 Luck. 739. ■ 

13 O.L.J. 194 Ref. 17 Luck. 494. 
-684 Ref. 17 Luck. 494. 

I.L.R. PATNA SERIES. 

1 Pat. 68 Foil. 21 Pat. 197. 

-159 Dist. 21 Pat. 300 ; Foil. 

23 P.L.T.'i35. 

-228 Ref. (1942) I M.L.J. 890 

-350 Rel. I.L.R. 1942 Kar. 

452 - 

-356 Rcl. I.L.R. (1942) 2 

Cal. 203. 

-387 Dist. 21 Pat. 849. 

-506 Ref. 1942 O.W.N. 32O. 

-669 Ref. 44 Bom.L.R. 819. 

-780 Ref. 1942 O.W.N. 672 

(F.B.);RelTl.L.R. 1942 Nag. 

393 - 

2 Pat. 10 Rel. 1942 Nag. 136. 

-125 (130) Rel. 194a N.L.J. 

372 - 

-175 Rcl. 17 Luck.482. 

-309 Ref. 21 Pat. 268. 

-319 (P.C.) Foil. 21 Pat. 849. 

-708 Ref. 21 Pat. 102. 

























































































CASES FOLLOWED, OVERRULED, ETC; 


Isxiii 



aPat.8i4^Rcl.23P.L.T. 42. 

——829 butt. 44 Bom.L.R. 656. 

3 Pat. 275 Diss. I.T..R. 1942 Nag. 

459. 

-367 Foil. 21 Pal. 849. 

-575 Ref. 1942 N.L.J. so* 

-853 Ref. I.L.R. 194a All. 671 

(679). 

4 Pat. 61 (P.C.) I.L.R., 1942 

Mad. 60 (^) =(1940 a M. 
L.J.125; Rel.23P.L.T. 61,3. 

-128 Ref. 1942 A.L.. 1 .399. 

-311 Exp!.2i Pat. 449. 

-438 Foil. I.L.R. 1942 Bom. 

249. 

5 Pat. 23 Ref. I.L.R. 1942 Bom. 

94 * 

. 25 Ref. 21 Pat. 102. 

-290 Ref. 44 P.L.R. 87. 

-^464 Poll. 17 Luck. 513. 

-468 Dist. 21 Pat, 377. 

-476 Ref. I.L.R. (19^) 2 

Cal. 413=46 C.W.N. 808. 

-646 RcL I.L.R. 1942 All. 708 

(734). 

- 755 R''** I.L.R. 1942 Kar. 

435. 

6 Pat. 358 Not Foil. I.L.R. 1942 

All. 121. 

18 Foil. 21 Pat. 759. 

12 Disc. (1942) I M.L.J. 
226. 

7P.'»t. 144F0II.21 Pat.223. 

-361 Foil. 21 Pat. 258. 

-s—579 Ref. 21 Pat. !02. 

—890 Ref. 46 C.W.N. 702. 

8 Pat. 258 Dist. I.L.R. (1942) i 
C'al. 408 ; 46 C.W.N. 904. 

185 Not Foil. I.L.R. 1942 
Kar.ar,. 

189 Ref. at Pat. 258; 17 
Lurk.20. 

—323 Ref. I.L.R. 1942 Lah. 
4ti (F.B.). 

-^—358 Overr. 2r r.it. 634. 

-462 Foil. 21 Pat. 638. 

—^468 Foil. I.I,.R. 1942 Nag. 
255 - 

-625 Ref. 2t Pat. 258. 

-904 Ref. 44 P.L.R. 38. 

9 Pat. 113 Ref. 21 Pat. 102. 

-685 Foil. 23 P.I-J. 342. 

-717 Rel. 23 P.L.T. 588. 

—747 Ref. 44 Bora.L.R. 138. 

- 788Dist. 2! Pat. 517. 

-945 Dist. I.L.R. 1942 All.aai. 

10 Pat. 422 Dist. I.L.R. 1942 Nag. 
306. 

-792 Rel. I.L.R. 1942 Nag. 

248. 

-851 (870) (P.C.) Rel. I.L.R. 

1942 Nag. 92. 

-872 Ref. I.L.R. 19J2 All. 892. 

11 Pat. 266 {271) Ref. tQta N.L.J. 
30. 

-27a Foil. I.L.R. 1942 Nag. 

“—2^8 Ref. I.L.R. (1942! I Cal. 
211. 

53a Dbt. 21 Pat. 720. 

'942 Mad. 
‘ M*LJ. 377 - 
>912 «««■ 


12 Pat. 93 Dist. 21 Pat. 366 ; Rel. 
I.L.R. 1942 Mad. 308= 
(1941) t M.L.J. 913. 

-216 Foil. I.L.R. 194a Nag. 

fi 04 » 

-318 Ref. I.L.R. 1942 All* 

398, 445. 

-642 (P.C.) Ref. I-L.R. 1942 

Mad. 173= (' 94 ') 2 M.L.J. 

8o3(F.B.): 1942 N.L.J. 386. 

-^4 Poll. 21 Pat. 720 ; LL. 

R. 19.^2 Nag. 432. 

-70.^ Ref. I.L.R. 1942 Mad. 

376ir:(iQ42) I M.L.J. 137. 

-787 Foil. I.L.R. 1942 Bom. 

249* 

13 Pat. 30 Rel. I.L.R. 1942 Nag. 
377 * 

-^45 Ref. I.L.R. (1942) i ^^‘al* 

■ 510* 

-86 Rel. I.L.R. 1942 Bom. 190. 

-547 (P.B.) Rel. I.L.R. 1942 

Nag. 107. 

-712 Ref. I.L.R. 1942 All. 518. 
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6 O.W.N. 118 Dist. 1942 O.W.N. 
245. 

-218 Rcl. 1942 O.W.N. 811. 

^249 Ref. 1942 O.W.N. 639. 
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>29 (F.B.). 

a Rang. 163 .\ppr. l.L.R. 194a 
Mad. 24. 

-393 Foil- 21 Pal. 481. 

-480 Diss. 194a Kat. 

435 - 

— -5*4 Ref 1 .UR. 1942 Nag. 62. 
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« 


3 Rang. 410 (F.B.) Ref. 21 Pat. i. 

5 Rang. 53 (P.C.) Ref. I.L.R. 

1942 Mad. 322=(i94J) 2 
M.L.J. 534; 194: O.W.N. 
564. 

-384 Ref. 1942 A.L.J. 399. 

-422 (P.C.) Foil. I.L.R. 1942 

Mad. 770=(i942) i M.L.J. 

532. 

-751 Foil. I.L.R. 1942 Bom. 

636. 

6 Rang. 29 (P.C.) Ref. I.L.R. 1942 

Lah. 603. 

-367 Ref. .I.T..R. 194a All. 

759 (767). 

-474 Ref. 1942 N.T..J. 325. 

-488 Dist. I.L.R. 1942 Nag. 

309. 

-703 Ref. I.L.R. >942 Lah. 

491 (F.B.). 

7 Rang. 39 Rel. I.L.R. 1942 Lah. 

717 (F.B.). 

-164 Ref. I.L.R. 1942 Mad. 

455=^(>940 2 M.L.J. 962. 

-370 Ref. 44 P.L.R. 38. 

-538 Foil. I.L.R. 1942 Nag. 

388. 

-624 (P.C.) Rel. I.L.R. 1942 

Lah. 307 (F.B.). 

8 Rang. 423 Ref. (1942) 2 M.L.J. 

707. * 

- 499 (.504) Rcl. I.L.R. 1942 

Lah. 675. 

-578 Foil. LL.R. 1942 Nag. 

277. 

-460 Ref. LL.R. 1942 Mad. 

24=(i94i) 2 M.LfJ. 263. 

9 Rang. 7 Diss. I.L.R. 1942 Mad. 

I (6)=(i94i) 2 M.L.J. 684 
-(F.B.). 

122 (P.C.) Exj>l. I.L.R. 1942 
Mad. 532-(i942^ 1 M.L.J. 


344. 

-150 Ref. 1942 A..L.J. 592 

(F.B.). 

-1G5 (F.B.) Ref. I.L.R. 1942 

Mad. 455 =(« 94 *) * M.L.J. 
962. 

_.-375 ReL I.L.R. T942 Mad. 

696=(i 942) 2 M.L.J. 14. 
—401 Ref. 23 P.L.T, 218. 

-472 Dist. I.L.R. 1942 Nag. 

189. 

JO Rang. 194 Foil. I.L.R. 1942 
Bom. 776. 

_357 (F.B.) Rel. I.L.R. 1942 

Nag- 459 -„ , ■ , „ . 

- ■. — 495 > 497 LL.R. 1942 
Nag. 438. 

11 Rang. 19 Ref. I.L.R. 1942 
Lali. 491 (F.B.). -■ 

-58 (P.C.) Ref. I.L.R. 1942 

Lah. 491 (F.B.). 

-467 Rcl. LL.R. 1942 Kar.473 

12 Rang. J24 Rftl. I.L.R. 1942 



N^. 459 - 

194 (P.C.) Rel. LL.R. 1942 
Nag. 156. 

•243 (P.C.) Foil. I.L.R. 194a 
Nag. 363. 

•512 Disc. I.L.R. 194a Mad. 
55=(«94i)aM.L.J. 962. 
to Foil. I.L.R. 1942 Na^. 
182, 


13 Rang". 130 Rel. I.L.R. 19.42 

Kar. 94. 

- 457 (P-K-) Ref- LL.R. 1942 

Lali. 491 (F.B.). 

-703 Ref. I.L.R. 1942 Mad. 

879- 

-717 Foil. LL.R. 1942 Bom. 

175 - 

-737 Ref. (1942) 2 M.L.J. 479 

fF.B.). 

-794 Ref. I.L.R. 1942 Mad. 

6^=s(i942) 2 M.L.J. 14. 

14 Rang.215Ref. 17 luck. 572. 
-242 (F.B.) Ref. I.L.R. 1942 

Mad. 844 ; (1942) i M.T..J. 
528. 

-254 (F.B.) Not Foil. (1942) I 

M.L.J. 311. 

I.L.R. 1937 Rang. 421 Ref. I.L.R. 
1942 Mad. 590=(i942) i 
M.L.J. 469 (F.B.). 

I.L.R. 1939 Rang. 140 Dist.T.L.Bi 
1942 ^m. 293. 

-668 (F.B.) Rcl. I.L.R. 1942 

Lah. 447 (F.B.), 348. 

194! Rang.L.R. 177 Rcl. I.L.R. 
1942 Kar. 153. 


.. KARACHI SERIES. 
rg39 Kar. 287 (P.C.) R«-l. 
..R. J942 Kar. 479. 

[ Rcl. I.LJi. 1942 Kar. 

I 

1 Ref. LL.R. 1942 Kar. 

I Rcl. LL.R. 1942 Kar. 

) Rel. LL.R. 1942 Kar. 

; Foil. I.L.R. 1942 Kar. 
►. 

) Rcl. LL.R. 1942 Kar. 22. 
1940 Kar. 162 Rcl. I.L.R. 
12 Kar. 120. 

». Foil. I.L.R. 1942 Kar. 

p=(i94o) 2 M.L.J. 452 
C.) Ref. (1942) 2 M.L.J. 

i. 

; Rel. I.L.R. 1942 Kar. 12. 
i Rcl. LL.R. 1942 Nag. 

[• 

i94t Kar. 3 (F.B.) Ref. 
,.R. 1942 Lah. 411 (F.B.). 
i (P.C.) Rcl. LL.R. 19.12 

. ReL LL.R, 1942 Kar. 94. 
1942 Kar. I (P.C.)^Rci. 
,.R. 1942 Kar. 559. 

t LAW REPORTER. 

L 184 Rel. I.L.R. 1942 
r. 326. 

. 33 Rel. I.L.R. 1942 Kar. 

% 

'.’258Ref. I.L.R. t9+2 Kar. 

3 Dist. I.L.R. 1942 Kar. 

; Rel. I.L.R. 1942 Kar. i. 
.192 Rel. I.L.R. 1942 Kar. 


8 S.L.R. 164 Rel. I.L.R. 1942 
Kar. 543. 

-^308 Rd. LL.R. 194a Kar. 94. 

- 335 R'*L LL.R. 1942, Kar. 

162. 

13 S.L.R. 215 Ref. I.L.R. 1942 

Kar. 246. 

14 S.L.R. 18 Foil. J.L.R. 1942 

Kar. 38. 

15 S.L.R. 34 Rel. I.L.R. 1942 
Kar. 56.. 

16 S.L.R, 133 Ref, LL.R. 1942 

Kar. 435. 

17 S.L.R. 150 Ref. I.L.R. 1942 

Kar. 323. 

-160 Rcl. I.L.R. 1942 Kar. 

278. 

-273 Dist. I.L.R. 1942 Kar. 

90. 

20 S.L.R, 335 Dist. I.L.R. 1942 

Kar. 516. 

21 S.L.R. 93 Rel. LL.R. 1942 K&r. 

9. 

22 S.L.R. 151. Rcl. I.L.R, 1942 

Kar. rao. 

-386 Rcl. LL.R. 19-12 Kar. 

•J 20 . 

25 S.L.R. 55 Diss. I.L.R. 194a 

553 -.. ^ ’ 

-395 Ref. I.L.R. 194® Kar. 

94 - 

-520 Not Foil. I.L.R. 1942 

Kar. 44O. 

26 S.L.R. 210 Dist. I.L.R. 1942 

Kar. 252. 

27 S.L.R. 19 Dist. I.L.R. 1942 

Kar. 252. 

--109 Rel. LL.R. 1942 Kar. 

448. 

-444 Rcl. I.L.R. 1942 Kar. 

473 - 

30 •S.L.R. 32 Dist. I.L.R. 1942 

Kar. 225. 

-177 Rel. I.L.R. 194a Kar, 

79 - 

-196 Rd. I.L.R. 19,12 Kar. 

237 - 

-288 Rd. I.L.R. 194a Kar. 

160, 

31 S.L.R. ^2 (F.B.) Ref, I.L.R. 

1942 Kar. 354; Rd. I.L.R. 
194a Kar. 488. 

-^470 Rel. I.I..R. 1942.Kar. 

112 


32 S.L.R. 129 Rd. I.L.R. 1942 
Kar. 246. 

—374 (P.C.) Rd. LL.R. 1942 
Kar. 346. 

-567 (F.B.) Ref. I.L.R. 1942 

Kar. 94. 

-716 (P.C.) Rel. I.L.R. 1942 

Kar. 112. 


A.I.R. (PRIVY COUNCIL). 
1914 P.C, 243 Ref. 1942 O.W.N. 
639. 

1917 P.C. 196 Rd. I.L.R. 1942 
Kar. 340. 

1922 P.C. 56 Dist. LL.R. 1942 
Nag. 66t. 

1924 P.C. 202 Dist. LL.R. 1942 
Nag. 118. 
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loa-, PC. isyAcf. IlJl J 94 a 
1 aK mi (F 3 . I; Rd.l*L*R« 
lOiS AiS- 4 ^* 

1942 OM . 580 
Rd. LLA. 1942 



Rd. j942O.W3k.32S? 

1038 P.C. laB Dm (1942) ^ M.I.. 
J. 66i: Ref. *942 O.'fc.N. 

.SI* 

1939 P.C 105 Dm. 23 PX.1 • >04- 

-1«9 Rd. 17 Dude. s8s. 

-135 8d. lX.R- IV14& huh- 

491 ;TR... 

-iTfiRrf iMS^-DJ- 4** 

—;-iBi Rd. 12-.R 1942 ^ 

9M* 

1931 P.C S5 ^ 

Lab. 559 TR. 

-^ 48 S(£lXJL 3942 Xa(. 7 ai. 

__LLX. )94s£m .5it. 

'3*9 Lm. i? Duci. 84 : Poll 
44 Bom LJL. 735. 
i$Rd.LLjL]94iAlJ^ 



R>;L 194 ^ 

I9J1^?JC. i^Rd j 9 *sO .»3 

-rC Rd. » 94 » ^-LJ T 5 S 

-»u Rd. 1941 O.W^. 4 b 

ELr- » 9 m 

S 9 ^ 

-^Rd. w O.R3 -75 

I 933 PjCiis^ 49420.743 


1 


A.LR. (FEDER.\L COURT). 

1039 F.C. 43 Ref. I.L-R. >94® 

loitiFC loRcf.UL.R. 194® 

1B5 (F3.). 

-so Kef. li.R. 194® 185 

(TR.). 

ic^i F.C. t6 Foil. l.l~R. >94“‘ 
Lab. iKiS* • 

.VlJl. (ALLAHAB.\D.. 

1914 All. 430 (a) Rd. IXR. >94® 
Nag. 333- 

_326 Noa Fall. l.LSt. 1942 

N14:- SS3' 

1921 All. 86 Kel. U.^ 194^ 
Lah. 47D. 

1022 iUl sioDiku T7 Look 919. 

i9«5All-«b7 l*.’i*®-DX-R 1942 
Nag 294 

Rd IiJLjg4:.F 

->^O.W3k 

Alt. U4i*ofc. 1 iImR- > 94~ ^ 

■ « n 

|MC AH. ^ ^ luai; AH 




•942 


•1^ Fol t^aa NI.3 4^^ 

lUL. iV4S^« T*!. 

1934 P.C. im DiR. IJ- R 

Kar. 23. 

-107'Diai 19 ^ O.W 3 t. i** 

-^ 

1935 P.C 185 Rd. iw OM\% 
XMo.VmL» 9 ^ 0 MJi.H', 

1936 P.C 80 FdL 11 Pat 
-114 FA 4a •omI.R 

afa.ifBJLd IXJ 

asNuj^-CR i^Nag 14. 
a^ Rd. 44 P1.A. 274 
.••9 Rd 17 Luck. so. > *> 

1937 P.C SOI Rd IXJL. 'M- 
tCail.*99. 

««IPC|4Pdi 44PLRJ ^ 
-i'll Rd 1 LR 194* 

I A. 

- - 'l)n Fol I I R tuf* N«f 
ao8. 

S i Rd 194: N LJ 474 
ilXk: P.LT 

,C. aoo Rd IJJl t94j 

"Ai. 518 

194U PC. I Rrl 17 Luck. 

-^771 .*4 i942 N LJ yk 

iU4t P U I RZA ('. R S 7.x 

—ti i«B 14 rLm v» 

--1^ ILk 

i>4« PC^I^^PL f BBS. 


SI Pb'. gtj 
R«. 1942 O V* ^ fJT 
ji"-- "^.Lj 
lyd .M . K* *f- ^ 

-icRd ^ bv. 

—45' Re. ^ * 1**^* 

1*« 194- > j_; ^ 

AC tiRd Luok >::c 


17 Lor* i 44 
—uuu Rd I? Lo.* 

-im 4 Kd. 17 Luia 






— 1 R 4 <U 

7 M. M Kd':9 

O.W.N 


-ST7 


a: Put 844 

PJ-J( i.t 



1931 All. -W O.W.N. 

3^1. 

. . .437 Disl. 1942 O.W.N. 39. 
-^^3 Ref. iX.R. 194® Dali. 

386. 

1932 AU.41 Uel. (194a) ® 8DL.J.' 

yM, 

[JO kel. 194s O.WJ'k. 673 
(F • 

.379 FoU. I.'D.R. 194^ B«« 
71 :i. 

.4i5l>isi. >94-’ NXJ- >97- 
-441 Dm 17 Duck. 577- 
>9+2 O.W\K. 27 ; Kef »94® 
0^\N. 379. 

^ ^Rd. rj Luci 7^ (F.B.,. 
-3R4 Foil. 21 Fat 7U4. 

iflSS AH 9J n DseH *97- 

-1*7 Die. IdJ^. *94= Mad- 

879. 

-^ Dm DLJ^ t94S Nag 

idfc ishbO.wjL*:. 
I.LJI >942 Afi 

Qid-1942 VM .N'.HiS. 
Ed 44 rXJC 203. 

7.''. *94. 0.dji. bgb 

AC. y 21 fV. Tac 

!ii Rd >*.V idti 

Uk *94* O.W-JO^- 
. 7ldck €0. 
Rd.2sP.Dt 






1-LR *9*. 


.x. 





JMb Rd lijXmk. 
ivj' Rd 17 Lud 755TR.'. 

»v/. A«.# Rd Ji^ 




44 " 

Rd. ^C .W.b 979 
Rd LCR 194^ Nag 

C Rm :;4r N J,J *55 

A31 .7 31^. 

imwAB t» tv 4 b«^AX.J.^. 
•ia« i«td AR t>?> 



‘•.H* 

*942 I MXJ 
Kwf IdL iXd i94.- 
O.WJt.A«u 




!SS:' 


R7!,RdlXJ( 1941 
_Dm. (94^ O W -S tan ; 

Rd 

o: 


t 



aUR^ kiWJW. 

IVI Mr 4 > 

mb 

4 v dM 

, l.L* 

5*4 

-.gbl kr 4 »V4^ < i V* N 

l*R 

». xgm Iv 1 > P ‘sm 


% 


I 7 VI# 
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THE YEARLY DIGEST, 1942. 


1937 All. 175 Rt*!- >943 A.L.J. 
677. 

-i8q Js’oi Foil. l.L.R. 1942 

Nag. 333- 

-2-10 Ref. I.L.R. 1942 Lali. 

129 (F.B.). 

-300 Ref. 1942 O.W.N. 522. 

-389 Ref. 23 P.L.T. 91. 


513 FoU.* 44 Bom.L.R. 656. 

-588 (F.B.) Uist. I.L.R. 1942 

Nag. 309. 

-678 Rel. 1942 O.W.N. 784. 

-696 Not Foil. I.L.R. 1942 

Nag. 608. 

-724 Ref. 17 Lvuk. 198. 

-740 Rel. I.L.R. 1942 Nag. 

625. 

1938 All. 17 Ref. 1942 O.W.N. 
494. 

-32 Rcl. 1942 .A.L.J. 386. 

--49 Ref. 1942 O.W.N. 446. 

-85 Ref. I.L.R. 1942 Lah. 

* 559 (!•’•»•)• 

-116 Disappr. I.I..R. 1942 

Bom. 132. 

-479 Ref. 1942 O.W.N. 110. 

-^539 Dist. 21 Pat. 366. 

1939 All. 22 Dhs. 1942 O.W.N. 
394. 

-26 Ref. 1942 O.W.N. 275. 

-46 Ref. (1942) 2 M.L.J. 425. 

-75 Rcl. 17 Luck. 397. 

-174 Ref. 1942 O.W.N. 275. 

-177 Ref- ‘942 O.W.N. 582. 

_ao2 Dist. 1942 O.W.N. 300 ; 

Rcl. 1942 O.AV.N. 269. 

_327 Rcl. I.L.R. 194a 

456. 

—-S2Q Ref. 17 J Aick. 550. 

_689 Ref. 44 P.L.R. 87. 

-C98 Ref. 17 Luck. 327. 

-713 Ref. 17 Luck. 198. 

1940 All. 16 Foil. I.L.R. 194a 
Bom. 132. 

_114 Rel. I.L.R. 1942 Nag. 

500. ^ ' 

__148 Ref. 17 623. 

—4k Ref. 1942 O.W.N. 520 - 
—IS Dist. 1942 O.W.N. 245. 

__524 Diss. 1942 O.W.N. 3 p 4 * 

1941 All. 95 Disi. I.L.R. 1942 

_R'^f- *942 O.W.N. 

--363 Rel. 1942 O.W.N. 463. 

A.i.U. (BOMBAY). 

1914 Bom. 198 R'‘f- 

1923 Bom. 113 Ref.' 46 C.\N^N. 
^ 882 : I.L.R. (1942) 2 Oal. 

485-■ 

1924 Bom. 420 Ref. I.L^R. *942 
All .'448. 

1925 Bom. 168 Diss. I.L.R. 1942 
Nag. 72 J. 

-431 Rel. 1942 O.W.N. 313. 

-432 Dist. 1942 O.W.N. 335 - 

1926 Bom. 28 Dist. J942 O.W.N. 

1927 Bom. 96 Rel. 46 C.W.N. 163. 

-239Not Foil. J942N.L.J.520. 

--368 Rcl. 1942 N.L.J. 353. 


1928 Bom. 526 Ref. 1942 O.W.N. 
766. 

1929 Bom. 24 Ref. (>942) q M.L.J. 
47 - 

-398 Ref. I.L.R. 1942 Lali, 517 

, -417 Not Foil. I.L.R. 1942 

Nag. 45. 

1930 Bom. 167 Kef. 17 Luck. 663. 
—244 Disc. (1942) i Cal. 436. 

1931 Bom. 263 Ref. 17 Luck. 346. 

-325 Ref. 17 Luck. 52. 

-388 Ref. 17 Luck. 391. 

-391 Ref. 17 Luck. 391. 

-4t I Ref. 1942 O.W.N. 709 ; 

Rel. 1942 O.W.N. 448.. 
-4.44 Dist. 21 Pat. 644. 

1932 Bom. 252 Rel. I.L.R. 1942 
Nag. 414. 

-3Tt Ref. I.L.R. 1942 All. 

242. 

-338 Ref. LI..R. 1942 Lah. 

517. 

-610 Rcl. I.L.R. 1942 Kar. 94. 

*933 Bom. 105 Dbt. 1942 O.W. 
N. 549 - 

-13c Diss. I.L.R. (194a) * 

C^. 202. 

-153 Ref. I.L.R. 1942 Nag. 

-26a Cons. (i94'-j) a M.L.J. 

563. 

-381 Rcl. *7 Luck. 530. 

-465 Rcl. * 94 '- O.W.N. 773 - 

1034 Bom. 9* LL.R. * 94 ^ 
^ Lah. 517 (F.B.). 

_168 Ref. 1942 O.W.N. 307. 

_.452 Rcl. I.L.R. 1942 Nag. 45. 

*935 54 Cist. I.L.R. * 94 ® 

Nag. 642. 

—333 R«?L * 94 ® N.L.J. 308. 
J936 Bom. 37 Oist. I.L.R. 194 ® 
Nag. 205. 

-162 Ref. 194® A.L.J. 35 ®- 

-166 Ref. 194 ® N.L.J. * 97 - 

-tgi Ref. LL.R. 1942 All. 518. 

-268 Ref. 17 Luck. 346. 

-423 Cons. (*942) t M.L.J. 

580. 

1938 Bom. i2t Ref.44 P.L.R. 87. 
_182 Disi. I.L.R. 1942 Lah. 

800. 

_<123 Foil. I.L.R. 194® Nag. 

-471 Ref. I.L.R. (1942) * CaI. 

o 2n. 

1939 Bom. na R<L ^94^ OAV.N. 

-232, 256 Dist. (1942) 

•i M.L.J. 6jo ; Rcl. I.L.R. 
1942 Mad. 590"=(* 94 ®) * 

MX.J. 489 (F-B-); ®-L.R. 
104 ^ Mad. 405*(i94i) 2 
^^L.J. 848; 194 ® O.W.N. 
582. 

__454 Ref. 1942 O.W.N. 315. 

-1^7 Ref. 17 Luck. 128. 

1940 Bom. i2rRef. * 94 ® A.L.J. 

8**- . , t 

-200 Rel. 1942 A.L.J. 147. 

1941 Bom. 186 Rel. LL.R. 1942 
Kar. 35*. 

1942 Bom. 21O Ref. 194® O.W.N. 
582. 


A.l.R. (CALCUTTA). 

1917 Cal. 696 Ref. 17 Luck. 462. 

1921 Cal. 94 Rel. 1942 O.W.N. 
206. 

-166 Ref. 1942 O.W.N. 672 

(F.B.). 

- 344 Oiss. LL.R. 1942 Lah. 

402. 

-687 Ref. 44 P.L.R. 31. 

-750 Ref. 1942 O.W.N. 34. 

-774Ref.LL.R. 1942 All. 360. 

1922 Cal. 19 Ref. 1942 O.W.N. 
593, 

1923 Cal. 252 Dist. 17 Luck. 249. 
-690 Ref. LL.R. 1942 Mad. 

494 =(* 94 *) ® M.L.J. 787. 

1924 Cal. 56 Not Good Law 23 
P.L.T. 644. 

-74 Ref. 1942 O.W.N. 766. 

-159 Ref. *942 O.W.N. 699. 

-240 Ref. 17 Luck. 98. 

-36A FoU. LL.R. (1942) 1 

Cal. 202. 

-567 Ref. 17 Luck. 558. 

1925 Cal. 296 FoU. 21 Pat. 300. 

-304 Dist. 1942 O.W.N. 439. 

-625 Ref. >7 Luck. 52. 

-1118 Diss. 1942 O.W.N. 307. 

1926 Cal. 180 Diss. I.L.R. 1942 
Bom. 712. 

—>467 Ref. 17 Luck. 128. 

- ^6 Ref. LL.R. 1942 All. 708 

(737). 

-672 Rel. LL.R. 1942 Nag. 

498. 

1927 Cal. 41 Appr. 1942 N.L.J. 
392==I.L.R. *942 Nag. 736. 

-45E>i4t. LL.R. 1942 Nag. 636. 

-106 Foil. 2* Pat. 233. 

-460 Rcl. *7 Luck. 516. 

-796 Dis*. I.L.R. * 94 ® Nag. 

6^. 

-887 Foil. I.L.R. *942 Nag. 

236. 

1028 Cal. 722 Foil. 21 Pal. 682. 

——835 Ref. LL.R. 1942 All. 832 
(838). 

-865 Ref. (*942) 2 M.L.J. 

603. 

1929 Cal. 130 Ref. 46 C.W.N. 861 
^I.L.R. (i9<^) 2 Cal. 406. 

-136 Foil. 2t wt. 799. 

-444 Ref. I.L.R. 1942 Lah.2H2 

(F.B.). 

-785, 7873 FoU. LL.R. 1942 

Nag. 277. 

1930 Cal. 57 Ref. {1942) I M.L. 

J- 205 ‘ 

—1-92 Foil. (1942) 2 M.L.J. 518. 
——247 Foil. 1942 N.L.J. 99. 
-203 Rel. I.L.R. 1942 Lah.- 

604. 

-422 Ref. 1942 O.W.N. 582. 

_466 FoU. LL.R. 1942 Nag. 

608. 

_CQO RcL LL.R. 1942 Lah. 

746 (F.B.). 

iQ3f Cal. 251 Ref. 19.4-2 O.W.N. 
672 (F.B.). 

-6i7”Rcf. 17 Luck. 182: Rcl. 

23 P.L.T. 18. 

-626 Dbt. 1942 O.W.N. 440. 

—^646 Ref. 1942 O.W.N. 388. 
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iMtCal, 779 RcJ. I.L.R. * 94 ® •. 

Nag- »3t>- . « « 

1932 Cal. 600 Ref. 44 

-623 Ref. 44 P.L.R. 3 * 4 * 

*933 ®®® O.NN.N- 

34. 

-t05 Ref. 1942 N.L.J. 405. 

•516 Rd. 194a A.L.j. 383. 

•559 R«f' ' 94 ® O.W.N. 8 i 2 . 

^79 Ref. I.L.R. 1942 All. 899; 
Rcl. 194a A.L.J. 383. 

-75a CK-err. I.L.R. (> 94 ®) 2 

Cal. J5=46 C.W.N. 45 ® (^• 

BO- 

193} Cal. 59Ref.I.L.R. 194a AH. 
942. 

--59 Rcl. 1942 A.L.J. 611. 

-€3 Dbt. I.L.R’. * 94 ® 

800. 

-1B7 Ref. 1942 O.W.N. 766. 

-393 Ref. 17 Luck. 52 

-626 Ref. 17 Luck. 67. 

*935 * 9 ® Boll. I.L.R. * 94 ® 

Nag. 441. 

—419 (F.B.) Ref. I.L.R. >942 
Lab.411 (F.B.); 1942 0 .\V. 
N. 6. 

-513 Ref. 194a O.W.N.403. 
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'■ -ofti Rd. 23 P.L.T. 74a. 
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1 Cal. C7. ' 

-588 Rrf. 14 P.L.R. 368. 
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1933 Lah. I Diss. 44 P.L.R. 342. 
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44 P.L.R. 41. 
LL.R. 1942 Lah. 
,); Foil. I.L.R. 
548. 
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582. 

1920 Mad. 209 Foil. 21 Pat. 743. 
-—819 Ref. 46 C.W.N. 882= 
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1930 Mad. 154 Appr. 1942 A.L.J. 
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-714 Ref. 1942 N.L.J.557. 
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ri bisi. N.L.J. 37 ^- 

_^734 Ref. 17 Luck. 530. 

_7S Ref. 1942 ^‘LJ- *52; 

Rcl. 19^ A.L.J. ^=I.L.R. 
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J52 Ref. I.L.R. 1948 All.^. 
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-885 Ref. 17 Luck. 366. 
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-718 Appr. I.L.R. 1942 All. 
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-898 Dim. 19.42 A.L.J. 592 
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—905 Ref. 17 Luck. 430. 
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Nag. 236. 
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5 &B. 

-111 Rcl. 1942 A.L.J. 607. 

--372 Rel. *9^ O.W.N. 303. 
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-814 Ref. (1942) I M.L.J. 41. 

-831 Dist. 44 P.L.R. MO- 

1941 Mad. 40 Ref. 1942 O.W.N. 
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Kar. 45. 

1942 Mad. 353 Ref. 1942 O.W.N. 
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1928 Nag. 17 Ref. LL.R. 1942 
Bom. 704. 

-53 Ref. I.L.R. 1942 Nag. 510. 

1937 Na^. 9 Dis^. I.L.R* i 94 ^ 

671 (672). 

-62 .Api*. >942 N.L.J. 355. 

-82 Diss. 1942 N.L.J. 589- 

-113 Rel. I.L.R. 1942 Nag. 

73* 

-»i6i Ref. 1942 N.L.J. 207. 

1928 Nag. 24 Ref. M-R. 1942 
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-27 Ref. 1942 O.W.N. 546. 

.58,63 Dist. LL.R. 1942 Nag. 
277. 

-194 Ref. 44 P.L.R. 275. 

1929 Nag. 70 FoU. I.L.R. 1942 
Nag. 294. 

-241 FoU. LL.R. 1942 Nag. 

294. 

-257 Foil. LL.R. 1942 Nag. 

1930 r^ag. 73 Dist. LL.R. 1942 
Nag. 636. 

-282 Ref. (1942) I M.L.J. 522. 

1932 Nag. 5 Rel. 17 Luck. 289. 
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*933 Nag. 38 Foil. 21 Pat. 644. 
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26 Ref. 17 Luck. 284. 
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•261 FoU. 44 P.L.R. 540. 


•171 Ref. 1942 O.W.N. 165 
(F.B.). 
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-—€13 Diit. I.L.R. 1942 Nag. 

245- 
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307. 

-—95 Foil. LL.R. 1942 Mad. 
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-295 Ref. LL.R. 1942 Lah. 

252. 
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A.LR. (NAGPUR). 

1920 Nag. 249 Appr. *942 N,L.J. 
242. 
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355. 

192a Nag. 261 Ref. 1942 N.L.J. 
487. 
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56*. 
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-375 Rel. tai2 N.L.J. 321. 

-455 Dist. I.L.R. 1942 Nag. 
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Nag. 701. 

-129 Dist. I.L.R. 1942 Nag. 
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88 . 

-221 Ref. LL.R. 1942 Lah. 
282 (F.B.). 
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-174 Ref. 17 Luck. 530. 
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-376 Ref. 1^42 N.L.J. 47. 
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Nag. 564, 

—r-tog Rcl. I.L.R. 1942 Nag. 
675. 

*939 Nag. 7 Foil. 1942 N.L.J. 99. 

-191 Ref. (1942) 2 M.L.J.803. 

"*32 FoU. 44 P.L.R. 540. 

301 Nol Toll. I.L.fc 
Mad. 355 «{> 94 *) 2 M.L.J. 
968. 

*940 Nag. 65 Appr. LL.R. 1942 
Lah. 74. 

—■79 Rd. 1942 O.W.N. 598- 
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1940 Nag. 221 Rel. I.L.R. 1942 
Nag. 749. 

-264 Foil, I.L.R. 194a AU. 945 

= 1942 A.L.J. 607. 

-370 Dist. 1942 N.L.J. 207; 

Rd. I.L.R. 1942 Nag. 53. 
-410 Ref. 1942 O.W.N. 59. 

1941 Nag. 181 Ref. I.L.R. 1942 
Mad. 56a = (r942) : M.L.J. 
472. 

•—297 Ref. I.L.R. 1942 All. 

759 {766). 


A.I.R, (OUDH). 

1914 Oudh 125 Ref.-i942 O.W.N. 
582. 

922 Oudh 109 Rel. I.L.R. 1942 
Nag. 333. 

923 Oudh 18 Ref. 21 Pat. i. 

—J18 Ref. 17 Luck. 605. 

924 Oudh 147 Ref. 17 Luck. 289. 
—qii RcL 17 Luck. 755 

(F.B.). 

925 Oudh 301 Ref. I.L.R. 1942 
Bora. 441. 

—473 Rd. 1942 O.W.N. 39. 
—494 Ref. 1942 O.W.N. 639. 
—548 Ref. 1942 O.W.N. 305. 
—598 Ref. 17 Luck. 755 (F.B.). 

926 Oudh 369 Ref. 194a O.W.N. 
727. 

927 Oudh 39 Rd. 17 Luck. 289. 

-55 Ref. 17 Luck. 755 {P.B.), 

-275 Ref. 1942 O.W.N. 275. 

—297 Dist. 17 Luck. 456. 

—450 Ref. 194a O.W.N. 731. 
-575 Dist- 17 Luck. 702. 

928 Oudh 4 Dist. 1942 O.W.N. 

929^^udh 215 Rd. 194a O.W.N. 

191- 

—337 Rcl. I.L.R. 1942 Nag. 

608. * * 

—362 Rd. 17 Luck. 215. 

930 Oudh 49 Ref. 17 Luck. 487. 

931 Oudh 58 Rd. 1942 O.W.N. 
797. 

-253 Ref. 17 Luck. 636. 

—273 Rel. 1942 O.W.N. 786. 
1932Oudh 199Ref. i7Luck.2i5. 

-224 Dist. I.L.R. 1942 Nag. 

636. 

;933 Oudh 276 Ref. 17 Luck. 591. 

- 355 ‘ 94 ^ O.W.N. 3 - 

-426 Ref. I.L.R. 1942 AH. 708 

( 7371 = > 942 , 

—531 Ref. 17 Luck. 755 (F.B.). 

934 Oudh 129 OveiT. 17 Luck. 

755 (F-B.). 

-—165 Ref. 17 Luck. 636. 

-233 Ref. 17 Luck. 636. 

—276 Ref. 1942 O.W.N. 786. 
—50R Ref. 17 Luck 145. 

935 Oudh 16 Rd. 17 Luck. 327. 
—197 Ref. 1942 A.L.J. 668. 

936 Oudlt 209 Ref. 17 Luck. 

327. 

—247 Poll. I.L.R. 1942 Nag- 

294. 

937 Oudlx 524 Diss. I.L.R. 1942 
All. 945*»942 A.L.J.607. 

—220 (F.B.) D«t. I.L.R. 1942 
Bom. 822a44Bom.L.R.6TO 


1938 Oudh J86ReI. 1942 O.W.N. 
21. 

1939 Oudli 40 Ref. 1942 O.W.N. 
no. 

-110 Ref. 17 Luck. 690 (F.B.). 

-145 Ref. 1942 O.W.N. 145. 

125 Rd. I.L.R. 1942 Nag. 
506.. 

184 Not Foil. I.L.R. 1942 
Kar. 120. 

-1105 Dist. 1942 O.W.N. 440. 

1940 Oudh 269 Ref. 1942 N.L.J. 
478. 

-342 Ref. 17 Luck. 623. 

-405 Dist. I.L.R. 1942 Nag. 

414. 

1941 Oudh 87 Ref. 1942 O.W.N. 

384. 

19 Ref. 17 Luck. 327. 

!26 Ref. 17 Luck. 755. 

A.I.R. (PATNA). 

1917 Pat. 37 Rel. I.L.R. 1942 All. 
821 (827). 

1918 Pat. 653 Dist. I.L.R. 1942 
Nag. 484. 

1920 Pat. 738 Overr. A.I.R. 1942 
Pat. 195. 

1921 Pati 311 Ref. 46 C.W.N. 561. 
1923 Pat. 187 Foil. I.L.R. 194a 

Nag. 236. 

- 375 Rd. I.L.R. 1942 Nag. 

^2. 

i924Pat. 76 Foil. I.L.R. 1942 
Bom, 636. 

-829 Rel. I.L.R. 1942 Lah. 

470. 

1925 Pat. 125 Dist. 1942 O.W.N. 
307. 

1926 Pat. 25 Ref. 21 Pat. x. 

-180 Rd. 1942 O.W.N. 191. 

1927 Pat. 51 Foil. 21 Pat. 300. 
>^—117 Not Foil. LL.R. 1942 

Nag. 172. 

-175 Ref. 19.^2 O.W.N. 305. 

1928 Pat. 83 Ref. I.L.R. 194a All. 
498. 

—>93 R«f- 21 Pat. 102. 

'1929 Pat. 620 Ref. 17 Luck.' 530. 
1930 Pat. 338 Ref. 44 P.L.R. 269.. 
-368 Expl. (194a) 2 M.L.J. 

345 - 

1932 Pat. 126 Rd. 1942 A.L.J. 
376. 

-308 Ref. 17 Luck. 605. 

.j_329 Rel. 1942 O.W:N. i. 

>933 Pat. 165 Ref- 44 P-L.R. 87. 

-203 Rd. 23 P.L.T. 97. 

_656 Ref. 46 C.W.N. 

1934 Pat. 52 (2) R«f- >7 Luds- 

^84 Ref. 1942 O.W.N. 596- 
87 Rd. 23 P.L.T. 4a. 

83 Expl. 23 P.L.T. 243. 

127 Ref. I.L.R. 1942 Bflm. 

1935 Pat. 148 Rd. >7 Luck. 727. 
^joRrf. .042 O.W.N. 307. 

1936 Pat. I 9 « R'f- * 9 ^ O.W.N. 

--512 Ref. 1942 

€36 Diss. 1942 O.W.N. 59. 
.637 Ref. 17 Luck. 494. 



1937 Pat. 92 Foil. IX.R. 1942 
Nag. 139. 

-246 Ref. I.L.R. 1942 Mad. 

494=(i94i)'2 M.L.J. 787. 

-280 Ref. 44 P.L.R. 87. 

-337 Ref. 1942 A.L.J. 352. 

-352 Foil. (1942) 2 M.L.J. 790. 

-586 Foil. 21 Pat. 309.* 

1938 Pat. 33 Rd. 1942 O.W.N. 
793 - 

-39 Ref. LL.R. 1942 Nag. 333. 

-60 Ref. 21 Pat. 153. 

-273 Reversed (1942) i M.L.J. 

8 (P.C.L 

-352 Ref. 21 Pat; 153. 

—427 Ref. 23 P.L.T. 361. 

-532 Ref. 17 Luck. 755=1942 

O.W.N. 165 (F.B.). 

>939 Pat. 2> Foil. 21 Pal. 300. 

-33 Ref. 44 P.L.R. 368. 

-225 Dist. I.L.R. 1942 Nag. 

498. 

-260 Ref. 21 Pat. 441. 

-347 Not Foil. I.L.R. >942 

Nag. 588. 

-430 Foil. LL.R. 1912 Bom. 

036; Ref. 46 C.W.N. 561; 

1940 Pat. 149 Diss, I.L.R. (>942) 

1 Cah 161. 

1941 Pat. I Dist.I.L.K. >942 Nag. 
772. 

■9 Expl. & Dist. 21 Pat. 778. 
.65 (F.B.) Ref. 44 P.L.R. 288. 
-197 Affirmed 23 P.L.T. 396. 
-213 Rd. 1942 A.L.J. 352* 

-362 Ref. 21 Pat. 102. 

-418 Disl. 21 Pat. 281. 

•440 Ref. I.L.R. 1942 Lah. 
559 (F.B.). 

• Foil. 23 P.L.T. 34 ‘^- 

A.I.R. (RANGOON). 

1927 Rang. I Dist. 1942 O.W.N. 

549 - 

-136 Ref. t7 Luck. 271. 

1928 Rang. 194 Ref. >942 O.W. 
N. 275. 

1929 Rang. >09 Foil. I.L.R. 1942 
Bom. 712. 

-152 Ref. 46 C.W.N. 561. 

1930 Rang. 64 Foil. 21 Pat. 481. 
-164 Rd. LL.R. 1942'Nag. 

432. 

193J Rang. 27 Ref. 17 Luck. 271. 

-79 Ref. 17 Luck. 462. 

-318 Ref. 1942 A.L.J. 419. 

1932 Rang. 24 Foil. LL.R. >942 
Nag. 236. 

-195 Ref. 17 Luck. 462. 

1933 Rang. >86 Foil. LL.R. 1942 

Bom. >32. . 

-^416 Rd. 17 Luck. 189. 

1934 Rang. 206 Rel. LL.R. (1942J 
1 Cal. 169; 1942 O.W.N. 
269. 

-208 Rd. I.L.R. 1942 Nag. 

441. 

-271 Ref. (1942) 2 M.L.J. 140. 

>935 Rang. 118Ref. 1942 O.W.N. 
34 - 

-163 Cons. 44 P.L.R. 7. 

■-;376 Ref. 44 P.L.R. 31. 

1936 Rang. >09 Ref. (1942) 2 
M.L.J. 479 (F.B.). 
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i(w6 Rang. 363 Rel. I. L 
^ R. i«aAlT.848 ( 859 )« 

'—393 Rd. 1942 A.L.J. 399 - 
-^3 Rel. I.L.R. 1942 Nag. 

——525'Ref. (1942) I M.L.J. 113. 

1937 Rang. 42 Ref. 17 Lack. 430. 

-234 Ref. (194a) 2 M.L.J. 20a. 

-324 (329) Ref. LL.R. 1942 

All. 103. 

1938 Rang. 88 Foil. 21 Pat.743. 
-94 Dbic. I.L.R. (194a) 2 Cal. 

507. 

-130 (F.B.) Ref. I.L.R. 194a 

Mad. 376 =(i 94 a) » M.L.J. 
137. 

-177 Ri-f. 1942 O.W.N.403. 

-400 Ref. 1942 N.L.J. 308. 

1939 Rang. 92 Ref. 19.42 O.W. 

N* 596. , , 

-332 Ref. 1942 A.L.J. 37. 

J941 Rang. 227 Ref. I.L.R. 1942 
Lah. 491 (F.B.). 

A.I.R. (SIND). 

1925 Sind 88 Dist. IX.R. 1942 
Nag. 193. 

-116 Ref. I.L.R. 1942 Nag. 


510. 


i8i.Ref. ig^O.W.N. 766. 
1926 Sind t23 Foil. LL.R. 1942 
Nag. 441. 

1928 Sind 192 Rel. I.L.R. 1942 
Kar. 89. 

1929 Sind 50 Rel. I.L.R. 1942 
Kan 5 . 

-52 Rel. I.L.R. >942 Kar. 5. 

—iCi (1) Rcl. LL.R. 1942 Nag. 

ig30^^ind 93 Ref. 1942 A.L.J. 
592 (F.B.). 

1933 Sind tgi Foil. 44 P.L.R. 455. 
>935 Sind 27 Rel. 1942 O.W.N. 


i93G^ind 143 Rcl. LL.R. 1942 
Kar. tao. 

>937 Sind 177 Ref. 1942 N.L.J. 
403. 

1938 Smd 202-Ref. I.L.R. 194a 
Lah. tag (F.B.). 

>939 Sind 49 Ref. 17 Luck. 346. 
—^134 Ref. I.L.R. 1942 Bom. 
287. 

—206 Ref. I.L.R. 194a Mad. 
775 - 

>940 Sind 215 Ref. 44 P.L.R. 401. 


A.I.R. (PESHAWAR). 

1934 Ve*h. 3 Ref. 17 Luck. lai. 
1936 Peth 37 Dm. 1942 O.W.N. 
3 > 9 - 

>957 73 Foil. I.L.R. 1942 

Nag. 523 : Ref. >942 O.W. 
N. 379 - 

1942 Peih. 9 Rel. 1942 O.W.N. 
394 • 

INDIAN CASES. 

1 l.C. 938 Ref. I.L.R. 1942 Lah. 

S8b. 

2 l.U. 


49 > 


>57 Hef. I.L.R. 19 


2 l.C. 675 23 P.L.T. 636. 

-865 Ref. 1942 O.W.fJ. 699. 

3 l.C. 77 Ref. LL.R. 1942 Mad. 
42»=(i94i) 2 M.L.J. 406. 

—175 Not Foil. LL.R. 1942 

Nag. 172. 

-346 Ref. 1942 O.W.N. 546. 

5 l.C. 582 Ref. 23 P.L.T. 218. 

-931 Ref. 1942 O.W.N. 768. 

6 l.C. 16 Foil. 21 Pat. 330. 

-153 Rel. I.L.R. >942 Kar. 

45 ^' 

7 l.C. 986 Ref. I.L.R. 1942 Lah. 

517 (F.B.). 

8 l.C. 657 Rel. I.L.R. >942 I>ah. 

■ 349 (F.B.). 

-732 Rcl. 23 P.L.T. 81. 

-793 *7 494* 

9 l.C. 747 Ref. 21 Pat. 1. 

10 l.C. 630 Ref. 1942 A.L.J. 4.}9. 

11 LC. 55 Rcl. 1942 O.W.N. 195. 
-851 Ref. LL.R. 1942 All. 

155. 

-863 Ref. 1942 O.W.N. 546. 

13 LC. 508 Foil. 17 Luck. 158. 

14 l.C. 578 Rel. 1942 O.W.N. 784. 
- 759 Poll' 21 Pat. 743. 

15 LC. 849 Ref. 17 Luck. 623. 

16 LC. 987 Ref. 1942 O.W.N. 275. 

17 l.C. 155 Foil. 17 Luck. 78. 

-473 Ref. I.L.R. 1942 All. 518. 

-646 Ref. 1942 O.W.N. 546. 

20 LC. 1 Rel. 1942 O.W.N. 206. 

-Ref. 21 Pat. 1. 

-046 Ref. 17 Luck. 435. 

23 l.C. 755 Ref. 46 C.W.N. 561. 

24 LC, 57 Rcl. 1942 I.L.R. Lah. 

79. 

—259 Ref. 17 Lurk. 67. 

25 LC. 405 Ref. I.L.R. 1942 Kar 
306. 

26 l.C. 964Dist. I.L.R. 1942 Lah. 
212. 

27 l.C. 129 Ref. I.L.R. 1942 I.ah. , 
38 <>' 

^—269 Not Foil. I.L.R. 1942 Lah 

324- 

-343 Ref. I.L.R. 1942 All. 242. 

-635 Ref. 194a O.W.N. 446. 

-891 Ref. 17 laick. 605. 

28 LC. 930 Ref. 1942 O.W.N. 357. 

29 LC. 811 Dist. 23 P.L.T. 588. 

30 LC. 372 Ref. 1942 N.L.J. 434. 

31 LC. 12 Dus. 1942 O.W.N. 435. 

-152 Ref. 23 P.L.T. 167. 

-528 Ref. I.L.R. 1942 Kar. 

306. 

32 l.C. 524X01 Foil. 1942 O.W.N. 

I. 

-GooRel. 1942 O.W.N. 281. 

—^5 Cons. 23 P.L.T. $ 63 . 

33 EC. 54 Ref. (1942) 1 M.L.J. 92. 
—253 Ref. I.L.R. i<ua I-ah.so. 

34 l.C. 494 Ref. i94aN.L.J. 353. 
— -867 Uist. at Pat, 366. 

35 LC. 235 Ref. l.L.R. 1942 Lah. 
252. 

—607 Ref. 1942 O.W.N. 431. 

36 l.C. 128 Ref. 23 P.L.T. 227. 
-389 Ref. I.L.R. 1^2 Mad. 

«-(^i94il 2 M.L.J. 311 

38 l.C.'iorRef. 194a O.W.NT^e. 
—623 Krf. 1942 O.W.N. 631. 


41 LC. 361 Ref. 44 P.L,R. 87. 

1 _377 Ref. 194a O.W.N. 699. 

42 l.C. 326 Dist. 21 Pat. 778. 

-598 Cons. 23 P.L.T. 368. 

-803 Ref. 17 Luck. 462. 

43 l.C. 163 Rel. 1942 O.W.N. I. 

-352 Ref. 17 Luck. 555. 

-399 Ref. 1942 O.W.N. 275. 

—962 Rel. 17 Luck. 205. 

44 LC. 930 Ref. LL.R. 1942 Lah. 

4 H (F-B-)' 

45 LC. 289 Ref. 17 Luck. 494- 

Rcl. 23 P.L.T. 81. 
46I.C. 224Dist. 21 Pat. 287. 

47 l.C. 400 Ref. 17 Luck. 158. 

-594 Ref. (1942) 2 M.L.J. 595. 

--626 Ref. 1942 O.W.N. 639. 

-997 Ref. I.L.R. 1942 Kar. 

504. 

49 LC. 37 Rel. I.L.R. 1942 Kar. 

-150 (F.B.) Foil. I.L.R. 1942 

Nag. 633. 

-907 Ref I.L.R. 1942 All. 518. 

50 LC. 552 Ref 1942 N.L.J. 434. 
-774 Not Foil. I.L.R. 1942 

Nag. 598. • 

61 l.C. 653 Dist. I.L.R. 1942 Nag. 
198. 

52 LC. 262 Ref 1942 O.W.N. 157. 
—-869 Rcl. 17 Luck. 494. 

53 I.G. 649 Rcl. I.L.R. 1942 Kar 

50 *' * 

-833 Ref 1942 O.W.N. 699. 

-866Rof I.L.R. i 942 AUs 5 t 8 . 

55 l.C. 113 Rel. LL.R. (1942) 

2 Cal. 378. 

-258 Disc. I.L.R. 1942 Mad. 

455 =(t 94 t) 2 M.L.J. 962. 

57 l.C. 583 Dist. 17 Luck. 78. 

60 LC. 422 Foil. 21 Pat. 113. 

-763 Dist. 21 Pat. 287. 

63 l.C. 222 Rel. 194a O.W.N. 206. 
-280 Ref 1942 O.W.N. 157. 

64 LC. 61 Foil. 17 Luck. 78. 

-226 Ref 17 Luck. 67. 

——726 Appl. 44 P.L.R. 54. 

66 LC. 551 (P.C.) Dist. I.L.R. 
1942 Lah. 155 (F.B.). 

-722 Foil. LL.R. 1942 Nag. 

633. 

67 l.C. 64 Ref 194a O.W.N. 654. 

68 LC. 577 Ref. 23 P.L.T. ai8.* 

■ ■ 615 (F.B.) Ref. at Pat. 102. 

6g LC. 557 Ref 17 Luck. 712. 

731'C. 359 23 PL.T. 540. 

,-711 Dias. 1942 N.L.J. .105. 

74 LC. 58 Ref. I.LJl. 19^ aU. 
?o8 (718). 

-561 (P.C.) Ref LL.R. 1942 

Lah. 252. 

75 l.C. 679 Ref 17 Lurk. 472. 

76 l.C. 655 Ref 17 Luck. 311. 

80 LC. 827 (P.C.) Ref t(H2 O.W'. 

N. 25. 

82 I.O. 588 Foil. 21 Pat. 322. 

84 l.C. 116 DUt. 17 Luck. 215. 
——122 Rd. 23 P.I..T. 412. 

85 LC. 433 Doubted 23 P.L.T. 46. 

-538 Ref 23 P.L.T. ai8. 

881 C. 753 Rd. 1942 O.W.N. 494* 
89 l.C. 574 Ref 17 Luck. 623. 

91 l.C. 34 Kef. 23 P.L.T. 62. 

-525 Rel. 23 P.L.T. 481. 


I 





























Ixxxiv 


THE YEARLY DIGEST, 1942. 


92 I.C. 66y Kel. 194a O.W.N. 63. 

94 I.C. 79 Foil, ai Pat. 223. 

-717 Ref. 1942 O.VV.N. 56-1. 

95 I.C. 84 Ref. 17 Luck. 215. 

-204 Rcl. (194a) I M.L.J.511. 

97 I.C. 351 Not Foil. I.L.R. 194a 
Kar. 45. 

- 433 Ref- (* 944 ) t M.L.J. 535. 

99 I.C. 71 Foil. 23 P.L.T. 670. 

100 I.C. 126 Ref. 1942 O.VV.N. 
440. 

— 827 Ref. T942 O.VV.N. 564. 

103 I.C. 867 Foil. 23 P.L.T. 734. 

104 I.C. 378 Ref. I.L.R. 1942 Mad 
879 ^(« 942 ) 2 M.L.J. 202. 

-518 Ref. (1942) I M.L.J. 485- 

-800 Ref. 1942 O.VV.N. fi99. 

*05 I.C. 553Rel.I.L.R. 1942 Kar. 
45 - 

to6 I.C. 537 Ref. I.L.R. 1942 Lah. 
252. 

107 I.C. 210 Foil. I.L.R. 1942 
N’ag. 441. 

-5io»Rel. 1942 0.VV.N^^3 

no I.C. 484 Dist. 23 P.L.T. 588. 

-5H Overr. I.L.R. 1942 Mad. 

336»(i94i) 2 M.I.J. 956 
(F.o,), 

-554 Foil- 21 Pat. 300. 


i IS I.C. 897 (P.C.) Rel. 23 P.L.T. 
620 (P.C.). 

114 I.C. 49 Rcl. 44 P.L.R. 518. 
r 19 I.C. 837 Rel. 23 P.L.T. 481. 
122 I.C. 161 Foil. (1942) 2 M.L.J. 
148. 

126 I.C. 153 Ref. 23 P.L.T. 544. 

128 I.C. 108 Ref. 23 P.L.T. 167. 

129 I.C. 85 Rel. 23 .P.L.T. 243. 
—^24 Ref. 23 P.L.T. 218. 

J30 I.C. 894 Ref. 23 P.L.T. 167. 
131 I.C. 119 Expl. 23 P.L.T. 267. 

-^423 Ref. 17 Luck. 391. 

134 I.C. 1164 Ref. I.L.R. 1942 

Lab. 592 (F.B.). 

136 I.C. 771 Ref. 23 P.L.T. 91. 
138 I.C. 335 Ref. 17 Luck. 605. 
140 I.C. 191 Ref. 23 P.L.T. 218. 
145 I.C. 243 Rel. 23 P.L.T. 540. 

-780 Ref. 1942 O.VV.N. 639. 

—858 Dist. 23 P.L.T. 588. 

147 I.C. 699-Ref. 23 P.L.T. 167. 
150 I.C. 590 Ref. 23 P.L.T. 167. 
-665 Ref. 23 P.L.T. 91. 

152 I.C. 195 Ref. 23 P.L.T. 736. 

153 f-C. 466 Ref. 21 Pat. 258. 

154 I.C. 184 Ref. 23 P.L.T.644. 

- 437 R«f- 46 C.W.N. 1015. 

-465 Rel. 23 P.L.T. 412. 

155T.C. 88 Rel. 23 P.L.T. 644. 
——610 Rel. I.L.R. 1942 Kar. 

435 - 


* 5 ? I-C. 381 Appr. I.L.R. 1942 
All- 624 (655). 

——!Oio Foil. 23 P.L.T. 267- 
159 LC. 129 Ref. ;7 Luck. 48a. 
t6oI.C. 150 Ref. I.L.R. 194a Lah. 
592 (F.B.). 

161 I.C. 539 Rel. 23 P.L.T. 23. 

162 I.C. 461 (P.C.) Rcl. 44 P.L.R. 
192. 

163 I.C. 36 Ref. I.L.R. 1942 Lah. 

25 «. 

168 I.C. 17 Ref. 23 P.L.T. 368. 

170 I.C. 29 Ref. 23 P.L.T. 725. 

171 I.C. 337 Not Foil. I.L.R. 
1942 Nag. 143. 

172 I.C. 722 Ref. 23 P.L.T. 167. 

--—833 Dkt. 23 P.L.T. 310 ; Rel. 

23 P.L.T. 387. 

179 I.C. 156 Rel. 23 P.L.T. 494. 
—^21 Ref. 23 P.L.T. 91. 

182 I.C. 767 Ref. 23 P.L.T. 167. 
185 I.C. 310 Rel. 23 P.L.T. 475. 
190 I.C. 71 Diss. 1942 O.VV.N. 440 
-467 Rcl. 194a O.VV.N. 786. 

192 I.C. 861 Foil. 23 P.L.T . 384 
Rcl. 23 P.L.T. 379. 

193 I.C. 72 Affirmedias P.L.T. 
304. 

194 I.C. 413 Affirmed 23 P.L.T. 
502 (F.C.). 

196 I.C. 449 *7 Luck. 435. 
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I—INDIAN DECISIONS. 


ABADI—Custom of nou-traiisferability—Onus. See 
CUSTOM“m'RlBUlES. ^942 E.D. 652=1942 0 . 

W.N. 568 . 

■ ‘DiipuUU file, if filrms part cf agricultural 
village—Test-Entries in the wajlb-ul-arz— 
miure. ^ 

The tree test in determining whether a particular 
disputed afea is included within an agricultural village 
or not depends on whether one set of teveiuie records 
baa been prepared for the village and the disputed area. 

Where one map, one and one waiib-ut-art was i 

prepared for a whole agricultural village and no separate ^ 
papers Were prepared for the disputed area which had' 
developed into a bazaar town and it was also clear that \ live rights of parties. 


ACCOUNTS. 

and that houses are assessed to taxation and other 
documents indicate that there was an inn in the place 
and that out of a total number of 374 houses only 49 
belonged to agriculturists and the rest to persons follow¬ 
ing other professions, the place is a town and not an 
agricultural village. {Bennett anJ Agarwal, //.) 
Iqbal HUSAIN i'.'Shankak Daval. 

2001 , 0 . 744=16 E.O. 43 = 1942 E. D. 648 = 1942 O. 
W.N. 351 = 1912 AW.R.CO. 0 .) 234=1942 O.A. 255 
=A.I.B. 1942 Oudh 427 . 


•Unauthorised construction — Demolition — /iela- 


the disputed area was not measured separately as a i 
distinct entity apart from the village itself,“it was held 
that the disputed area was an integral part of the village 
itself and that although it had grown in the course of 
lime to be a flourishing place of trade, it could not but 
be regarded as part and parcel of the entire village and 
as such governed by the customs recorded in the xoajib- 


A man should not be deprived of bis legal tights 
unless he has acted in such a way as to make it fraudu¬ 
lent for. him to set up those rights, A defendant in 
order to avoid a decree for demolition must prove that 
he acted under a mistaken belief and that the plaintiff 
knew that he was acting under such mistaken belief and 
had acquiesced in that. Where the defendant was 
w/-iirs and applicable to the whole village. (CAM/am i found to have without rights made some constructions on 
HatananA hlaUeley.JJ.) SauhaNT o. BarKHANDE i the aWi land of the plaintiff. It was held that the 
MAHBSH PRATAP NaRaIN SiNCH. 200 I.O. 622-» | plaintiff could not be deprived of his legal rights to gel 
1942 O.A. 276=1942 E.D. 662=16 E.O, 30 = 1942 i such a construction demolished merely on the ground 
A.W.B. (0.0.) 255 “1942 0 W.N. 368 = A.I E. 1942 ; that the land on which such construction had been made 
Oudh 401, i practical use to the plaintiff. {Agarwal and 

Uaits to the applicability of presumption of i hfadeley, JJf) BlRgNDkA BlKRAM SlNGM t*. 
ttmindar's Possession— Acauisitton of title by adverse • HaNOMAN PraSAD. 17 Luck. 610=199 I. C. 12 = 

pZZon. ! 19420 .W.N .113 = 19420 .A .66 = 14 E. 0 . 474=1942 

There is a presumption in the case of agricultural | A.W.R. IC.O.) 88 — 1942 R. D. 188=A.I,B. 1942 
villages that a zamindar is in possession of all the' Oudb S06. 

village sites, but this presumption cannot be applied to a aOCOUNTS—‘'D harm Khata”— Meaning— Presumh- 
town. Where a plaintiff taluqdar and ptopticlor of a tion. See I94l Dig., Col. 2. Ram KisHan v. Om 
inauza alleged that the suit hoose was given to the I PraKash. 197 10. 481 = 14 a.L 241 


ancestors of the defendants for the purpose of adminis¬ 
tering to the spiritual needs of the people of the locality 
and that they were wrongfully con>tracting a temple on 
it and prayed for poasesaion, when it was found that the 
plaintiff failed to prove the case set up by him and that 
the defendants never acknowledged the plaintiffs title 
and that they had been holding the house (or a consi¬ 
derably long time and far in excess of the statutory 
period it was held that the defendants had acquired a 


•Origin and diseharge of liability to aecount— 


Slated or settled aeeouui and csecount stated or settled'— 
Distinction. 

The right in .4 to an account by S is esiaUbhed 
when facts are alleged and proved by A that B is an 
accounting party and that B has not accounted at all or 
properly. But the obligation on the part of B U pnma 
Ai.i> discharged if he alleges and proves either (1) th«t 
accoontt have been rendered or taken and stated or 
Vitlo to the house by adverse po»esslon. {Bennett and jeiUed or (21 that he haa received ,Y and hasaccountM 

Aearwat. fj.) I^ayal, for a. Suted or settled account means somethinc 

200 I.O. 744-16 E.O 1942 ED. 648-1942 0 tUffoieni from an accooni stated or settled which wouM 
W.N. 361—1942 A.W^. ( 0 . 0 .) .. 34-1942 O A. 266 by agreement based ui\ consideration, fotiod between J 
-A.I.B. 1942 Oudh 437 . ^ an impiled promise to pay. I'here is a broad 

•- Town or ogricHltnrai village—Test. , difference between thepomtion where an accuunt is 

NVbcic the District (lascUeei describes a ceilalu area rendered and where an account U stated or settled. In 
as « tufft) ami al«> stales ihil there U a h.uaar canyim; the (oimei ca-*e the accounting party must soppoit it in 
on a flouiithliig iiadc in giain. a |Kdiu: dati.-Mi, a |v»i iheCuuil. In the Utter case the utber party is Uiund 
office aptj that It is adminhlcicd under ActXvl» 5 b, unlwe il can bo opened. rccownt r^dcred may be 
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ACCOUNT BOOKS. 

turned into an account stated or settled if it is not 
challenged for such a time that an acceptance of it will 
be implied. Kight to open the account discussed. 
{^Stont, C. J. and Boje, J.) RADHIKA PRASAD v. 
NANO Kumar. 1942 N.L J. 355 . 


ACCOUNT BOOKS— Evidttiiiary valut. 

Account books, standing by themselves, are not evi¬ 
dence of the truth.of the matters contained in them. If 
they are reguiaily kept and ate supported by vouchers or 
other evidence of the truth of the entries in them, and 
are otherwise reliable then they may well be accepted as 
prima facit evidence, It is open to the Judge to accept 
part of the books as pnma fatte evidence and part not. 
\Ston(,C> J- Bott. J.'S KaDHIKA BraSaD V. 
NaND Kumar. 1942 N.L.J. 355 . 


ACCOUNT STATED -Fresh eause of action—Items 
harred by limitation, reopening of. 

Where the entry in the accounts between the parties 
show that the account between the parties had been 
- settled, it aSords a ireS'h cause of actior) and it is 
immaterial that s«ine of the items were b-rred by time. 
The Court need not see whether any portion of the 
amount found due and admitted by the defendant was 
legally due to the plainliS or not. The account stated 
is binding on the parties and it cannot be reopened on 
any ground except fraud or mistake. {Agarwa! and 
Madeley, JJ.) PlAREV LaL v. MAHADEO PRASAD. 
1991 C. 698=1942 B D. 320 = 14 B.O. 614 = 1942 A. 
W.R.CO.O.) 109=1942 0 W.N. 167 = 1942 O.A. 88 
-A.I.R. 1942 Oudh 311 . 


ACT or STATE—Cession of territory—Pre-cession 
rijjhts—Enforcenicnl in Municipal Courts. See l 941 
Dig, Col. 3 . Secretary of state v. Rustam 
KHAN. I.L.R. ( 1941 )KaT. (P.O .)94 = 

1942 A L.J. 167 (P.C.J. 


lDMINISTRATXON—C ontract of suretyship—Mal- 
dminiblration—Discharge of surety—Powers of Court. 
:«1941 Dig., Col. 4. GHULAM ALit'. RaHMATUL. 

,AH khan. 198 I.O- 243=14 R.R^IBS. 

- Suit for—Neeessity—Suit by creditor and dor 

gainst assets in hands of himself and other heirs S! 

TfuUbyoneof the heirs of a 
,B himself and the other Seel in his favour 

promissory note the hands of him- 

gainst the assets of when the .deceased 

elfand lheotheis »8 ,eft by him 

not left any other . . circumsiatices, 


IS not left any other circumsiatices, 

ally exceed de ^ partition 

ither an admimsira^a ^ ^ Xhundkar, 

accounts MaNMATHA NATH '-‘' 


df^hen comes to an end—Executor—Fosition then- 

“^Administration comes to an end when the administra 
tion business js completed, upon which an executor 
either becomes a constructive trustee or an express 
trustee or may be deemed to have made over to the lega¬ 
tees aUhbugh remaining in control as manager. An 
executor may become a trustee on completing the admi- 
nlstiationbasinesij without being designated trustee in 
thewill. {Ameer All, j:) ^RIDHAR JIU p. SOSH- 

MUKHI Dasi. I.L.R. ( 1942 ) 1 Cal. 365 

ADMINISTRATION SUIT — MaintainatUity -- 
Creditor obtaimng decree against debtors heir—Right 
to institute sepjitaie suit for administration of estate 
—Remedy. See C. p. CODE, Ss. 47 and 52 . 

66 L.W 808 = C1942)1 M.L.J.580. 


ADVERSE POSSESSION. 

ADVANCEMENT. 

Seeaiso{\) BENAMI. 

( 2 ) Trusts. 

( 3 ) Trusts act, S. 82 . 

-Doctrine of—If applicable to Indian Christians 

when husband purchases in name'of wife. See Trusts 
Act, S. S 2 . ( 1942 ) 1 M.L.J. 528 . 

■ ’-Applicability of equitable doctrine to India — 
Purehnse by father or hus^ud in name of child or wife 
— Onus—Result of failure to dtschat ge it. 

The English equitable doctrine of advancement is not 
applicable to India Hence where a father or husband 
pays the money and purchases the property in the name 
of a child or wife as there is no presumption of advance¬ 
ment the burden of proving lies on the child or wife to 
show that the father or husband had put them into their 
names by way of gift or advancement. If they fail to 
prove this the presumption would arise that the father 
or husband who provirled the ‘'money is the rightful 
owner. {Braund and Yorke, JJ.) H.aSaN RaZA v. 
ASHFAQ UN NISSA. 1942 A.L.W. 324 . 

" ■ • -Money deposited by husband iti bank in names 
of himself and his wife—Presumption as to. See 
Company—Winding up—Set off. ( 1942 ) 1 M.L. 
J. 161 . 

ADVERSE POSSESSION— Acquisition of title— 
Estate held under rules of Government as inalienable 
and impartible and passing to successor unencumtered 
by debts»or charges—Alienation by holder-Validity- 
Alieneein possession for over l2years—Effect—Adverse 
possession—Successor—If bound by adverse possession 
against predecessor. See LIMITATION ACT, ART. J34 B, 

44 Bom.L- 1 ^- 

_Acquisition of title—Flucluating and indefinite 

l^dy—Non-secular property—Effect of long possession 
by members of a particular caste. See 1941 Dig., Col. 

5 ORENDRA CHANDRA SlNGH V. BULAQt RAM. 

I.L R.( 1942 ) A 11.1 = 198 I. 0 . 82=14 R. A. 261 = 
A.I.R. 19^2 AH. 1 . 

— —Acquisition of title—Hindu lady on disappea¬ 
rance of her husband Maiming widow's estate—Her 
possession, if adverse to her hstsbatui. 

The nature of Title which a person acquires by pres¬ 
cription depends upon the nature of his assertion, and 
where a Hindu lady acquires by prescription title to 
ininiovable property on the assertion that she had been 
possessing it as a Hindu widow, that Is, as heir to her 
husband, that property becomes a part of her husband's 
estate. It does not become her siridban, and on her death 
it would be inherited, not by her heirs but by the heirs of 
her husband. She, in claiming the widow’s estate, does 
not cherish any animus to exclude her husband, on the 
other hand her animus is one of recognition of her 
husband’s title. The wife’s possession on disappearance 
of her husband is accordingly possession not adverse to 
her husband. It is necessarily on his behalf. (A*. C. 
Mitter, Khundkkaf and Pal, JJ.) BIBHABaTi Devi 
S'. HaMEndRa NaBAYAN ROY. 202 I. C 651=16 
R.O. 365=47 C.W.N. 9 =A.I.E. 1942 Oal. 498 
(S.B.). 

-' Acquisition of title—Trust property held by 
Hindu father and son—Father trustee in respect of 
property—Possession of son adversely for twelve years— 
Effect—Title—If acquired. 

If two persons are in joint enjoyment of property be¬ 
longing to another adversely to the Utter, but one of 
them is disabled by bis fiduciary relationship to the 
owner {e.g., being a trustee) from acquiring any interest 
in the property by adverse possession, the other who is 
under no such disability can acquire title to the property 
to the extent of Ms enjoyment. The fact that thp two 
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ADVERSE POSSESSION. 

person* happen lo be members of a joint Iliiulu {.nnily 
owning other propeiticsas a unit with no derine^l shares 
therein rather who is a trustee and hU son) can 
make no difference to the application of this princirrie. 
The adverse possession of the son will not be affected ■ 
by the tidaciary disability attaching to the father in bis 
capacity as trustee, and there would be nothing to pre-' 
vent his acquiring title by adverse possession to a half¬ 
share in the property. {Patan/a/i Saitri,/.) ANJANEVA 
SaSTRI V RAJAGOPAbA CHETllAR. 2041-0.131=* 
1942M.W.N. 548 = 56L.W. 609 = A.I.S. 1942 Mad. 
699 = (1942) 2 M.L.il. 187. 

■ . —Burdtn of proof — Suit for declaration of tUli— 
property held by defendant's predecessor under settle¬ 
ment of 1865— Act, S. 28. 

In a suit for a declaration oHitle to certain lands held 
by the defendant’s predecessor under the first settlement 
of the district made in 1865, it is for-the plaintiff lo 
es'ablish that the defendant’s title to the lands had Ireen. 
extinguished under S. 28 of the Limitation Act by the 
adverse possession of the plaintiff or his predecessors 
for the appropriate statutory period of limitation. {,Lord 
Thankerton.) JAGATJIT SiNGH PARTAB BAHADUR 
Singh, 8 B-E.8S1 = 1942 O.A. 890=1942 A.W.B. 
(P.O.) 37 = 1942 O.W.N. 608 = 2011.O. 499 = 18 E.P. 
0.19 = 66L.W. 697 = 1942 A.L.W. 488=1942P.W. 
N. 213 = 44 Bom.LE. 868 = 47 O.W.N. 88 = A,I,R. 
1942 P.O. 47 = (1942)2M,L.J. 384 (P.O.). 


ADVERSE POSSESSION. 

knowledge of the co-owner intended lo be ousted, it can¬ 
not be said that the possession of the co-owner cUimii.g 
adverse possession creates a title by prescription. 
{Ghulans Hasan, /.) USOF HaSAN r. KAUNAQ 
ALI. 203 I.O. 391 = 15 E. O. 206 = 1942 O.W N .622 
= 1942 A.W.E.(C. 0 .) 324 ( 3;«1942 O.A. 438 = 
A I R 1943 Oudh 64 . 

- Co-skarers—Mortgage by one—If amounts to 

ripud'ation of title of others. 

The mere fact that a co-sharer has mortgaged the 
jointpropeity is not sufficient to show that he was 
repudiating the title of the other co-share»s. The mort¬ 
gage in such a case may be held to be subject to the 
adjustment of the shares of the parlies at the time of 
partition. i^Bhtde, /.) Khuda BaKHSh v. ATA 
MOHAMMAD. 201 tO. 169 = 16 R L. 33 = 44 P.L.R. 
133 = A.I.R. 1942 Lah. 136 . 

. -Co-sharers — Ouster—Proof required. 

A co-sharer, in order to prove ouster of the other 
co-sharers by him has not only to prove that he was 
treating the joint property as though it belonged 
exclusively to him but also that this fact was known to 
the other co-sharers. {Bkide, /.) KhODA BaKHSH y, 
ATA Mohammad. 201 10 . 159 = 15 R L. 33 = 44 
P.LR. 133 = Al.R. 1942 Lah. 136 . 

■Co-shaters—Shamilat land—Transfer of portion 


by one of the proprietors —Transferee in exclusive 
1 possession for I2years—If acquires prescriptive title. See 
Constructive possession—Doctrine of—Availabi- ! 1941 Dig., Col. 8 . Ghulam NaBI v. UMaR BAKHbH. 
lity lo trespasser. See 1941 Dig., Col. 6 - HemaNTA ■ 197 I-C. 609 = 14 R.It, 263. 

KOMARI Dew V. MIDNAPORE ZaMINDARY CO., ltd. - Co-tenants—Ouster — Necessity — Mahomedan 


201 I.O. 134 = 15 R.O. 135=A.I.R 1942 Cal. 253. 

* I — Constructive possession—If available to a tres- 


familiet with lady members—Proof of exclusion. 

Although the possession of one co-tgnant is not 
deemed adverse to the other co-tenants, the existence of 


passer for acquiring title by adverse possession. .... . . ^ 

The .lo;trlnc that possession follows title is a well- i ‘k*® preclude one co¬ 

recognised one. It means that when a rightful owner is 

not in actual physical possession, he would in the eye of ' "* * " ** * 

the law be deemed to be in possession. The benefit of 
such a presumption can accrue only in favour of a 
rightful owner but not in favour of a wrong-doer. The 
latter can acquire a title only by actual physical posses¬ 
sion. A constructive possession cannot be implied in 


as against the other co-tenants. Moch stronger evidence 
is required to show an adverse possession held by a 
tenant-in-common than by a stranger. A co tenant 
will not be permitted to claim the protection of the 
statute of limitations unless it clearly appears that he 
has repudiated the tide of his co-tenant and is holding 
adversely to him ; it must further be established that 


hU favour so as to enable him thereby to obtain a title 
by limllaliott. {Niyogi, /.) NaGO Rao v. JaGESHWar. , adverse holding was brought home to the co- 

1942 N.L.J. 876. owner, or there must be outward acts of exclusive 


‘Constructive Posstssiosi—U suffleimt for pret- 


offnership of such a natuie as to give notice to the co- 
tenant that an adverse possession and disseisin are 


cribsng against existifsg title. 

It is well established that adverse posse»sion against 1 ^ Mere possession, however ex- 

an existing title must be actual and cannot be consUuc- ] elusive or long continued, if silent, cannot give one cu- 
live. {.Lord TKankerton^ jAGATJlT StNCH v. PAR- I possession title as agadnst the other co-tenant 

TAB Bahadur SINGH. 8 B.R.&31 = 1942 O.A. 390= the case of Mahomedan families the practice is 

1042 A.W.R. (P.O.) 37-1942 O.W N. 608 - 201 1 0 i common of leaving to the males the whole management 
499-‘18R.P.C. 19"66 L.W. 697-1949 A.L.W 488 family property including their (the aonen’s) 

-1942P.W.N. 21S“14Bom. LR. 868->47 O.W.N. I and being content not to deitiand what the)* are 
88 -AIR. 1942 PO. 47‘'(1942) 2 M.LJ. 884 entitled to ret'eive but to receivesuch maintenance or 
(P.O.). rare as the males choose to give them. In that state of 

Co owners—t';>»entlals -Proof of ouster—Kcvt- ^ fact it d>** not prove custom of exclusion that women 
•Ity. Jrr 1941 Dig.. Col. 7.» ViSHNU Janardan : *’* in fact excluded. Nor doC' it suffice to prove 

MahadKV KIusHav. I.L-R. (1942) Bom, 14..198'*‘*^®^* Onecannomo.c prove ouster than one can 
I.O. 650*-14 R B. 3l8 A.I.R. 1942 Bom. 44. prove custom to exclude by merely showing that in fact 

— " Co owners—on behalf of aii-.pje-content lo be looked after aud 
■uniption — Ouster — l*ioof — Mahonirdan faniil)— [ inquired and have not been told wha.t i* b-ing 

Nun locelpl of piotiu-InfereiKv uf ouster. .See 1941 *l<*<>e by the male* as legani- the shares. {Stt-::,C.^, 

Dig., Ool. 7. M.vhombd AMiNuii-mN j mahomkp Old Bose, J.) Faroosejahan liECim ►. Kazi ’sha* 
ABDUR Rah.m.vN. I.L.R.(1942) Nag 608 -198 tLR (1942)Nag. 781«301 I.C 326- 

1 .0. 063 -14 RN. 236. 16 R N. 40<-1942 N.L.J 261-A I.R. 1942 Na^. 75, 

ft Atno I'f- ■' ...I.'.--. II K->-ential»—Actual ki of tbeowr • -if 

In order Ui nukeout av . I uf iius»c, ihf • „ i-! a •• ntr-l. .nV.- l^Al Dig . «'.d d, kAOHtIB\K" -sviv 
clear lef.i.al u.-rll- .v the olh'-t V,. ..w,III r., : pat.- •. 198 I.O. 346->14 B. N .-*17 

in the enjujfinent ot the piujKity. Where thm-i,a> b<. u —ts eutUU—Actual kr ", „ f- » 

Beitber an open denial of title nor aayouMai to the cs^udiaJ -Real owpar abwitfjo n Bilti L in.'i* net 
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ADVERSE POSSESSION. 

% 

voluntarily but under sentence of transpoftation— 
Relevancy. See 1941 Dig., Col. 8. KuppuSaMI 
Naidu t'. Kuppuswa.mi NaIDU. 200 I. C. 239® 16 
R.M. 21 »(1941) 2 M.L J. 255. 

‘ JCesentia/s—Actual knowledge of rightful owner 

— Neceesity—Acts winch would change nature of per- 
misstve possession or that held in /iductary capacity. 

Adverse possession need not be shown to have been 
brought to the knowledge of the rightful owner, but this 
rule can apply only to one who is a complete stranger. 
Ordinarily ignorance on the part of the true owner of 
his right or of its infringement does not prevent the 
operation of the statute but when one is in possession 
which is cither permissive or held in a fiduciary 
capacity, one cannot by a mere secret and undisclosed 
wish alter the character of one's possession so as to get 
the time running in one's own favour, (Niyogi,/) 
NAGO RaO V. JaGESHWAR. 1942 N.L.J. 375. 

—-—Essentials—Continuity of possession—Proof re¬ 
quired. See 1941 Dig., Col. 9. flEMANTA KumaKI 
DEBi V. Midnapoue Zamindary CO., LTI). 2011 
0.134= 15 a.C 135* A.I.E. 1942 Cal. 233. 


Etsenliali—Exclusiveness and eontinuity. 

A person was in possession till 8th .May 1909 when 
he dissappeared and after his reappearance he began to 
collect rent and nazar on or before 5th May l92l, that is 
within twelve years. The suit was instituted in 1930, 
i-e., within 12 years from the time when he first began 
to collect rent. 

I/eld, that those acts of possession on his part des¬ 
troyed the adequacy and interrupted that exclusiveness 
and continuity which is demanded from any person 
challenging by possession the title of a rightful owner. 
(A*. C. Alstler-^ /fhundiar and Eal,//.') BiBHaBATI 

Devi tr. Ramendra Nar.wan ROY. 202 I.C. 66 I 

C.W.N. 9*A.LE. 1942 Cal. 498 

vS.B.). 


•Essentials of. 


To constitute adverse possession, the possessior 
should be nee vi, nee clam, nee precano. It is not neces- 
^^verse possession should be brought tc 
the knowledge of the owner. It is sufficient that the 
possession should be overt and without any attempt at 
concealment. The evidence however must be sufficienily 
definite and convincing. {Broomfield and Afaekhn, 
//.) PRABHAKAK BHaSKAR V. KKISHNARAO 
BA. 203 I. c. 443*44 Bom.L.B. 718-»A. I- E-1942 
Bom. 317. ^ , 

-Evidence-Compact plot of land— Test of ad¬ 
verse possession—Proof of possession of every inch ot 
land-If necessary—Part of land tenanted part un¬ 
tenanted—Proof necessary. 1941 Dig.. Col. 10. 


;-15 E.O. 81 = A.A.J*- av*- - 
•Exercise of rights of ownership-Troe owner 
havi„E no knowWgo-T»"n„t bila usfia po,^,^ 
if can become adverse. f941 Dig., Col. lO. MaHO- 
Mto tIqi Mahomed. A.I.R. 1942 Oudh 

70 

—^——Interruption—Decree of Court declaring posses- 
s.vn wrongful— Effect of. See 1941 Dig.. Col. II. 
ViSHND JaNARDHaN U. MaHADEV KeSHAV. I.L.R. 
(1812) Bom 14*198 I.C. 550*14 E.B. 318»A.I.R. 
1942 Eom. 44. 

Interruption—.\dverse possessor inheriting pro¬ 
perty before i2 years—Effect on adverse possession. 
Set 1941 Dig., Col. 11. SRINIVASA RaO V. SESHA- 
CHAKLU. I.L.R. (1942) Mad. 42*198 1.0.169* 
14 E.M. 394* A.I.a. 1942 Mad. 106= (1941) 2 M. 
Xi.«r> 406. 


j ADVERSE POSSESSION. 

“““•Interruption—Adverse possessor Inheriting pro¬ 
perty before 12 years—Effect on adverse possession. 
See 1941 Dig., Col. lO. SaTVANARAYANA SIDHANTI 
V. Berhampore Municipal Council 1981 . 0 . 
27 l = 14 R.P; 4 i 6 * 8 B.R. 404 = A.I.R. 1942 Pat. 42 . 

’Interruption—Rightful owner obtaining forcible 
possession—Effect of“Subs€quent decree for possession 
in favour of trespasser under S. 9 , Specific Relief Act- 
Suit by rightful owner within 12 years of his forcible 
possession—If barred. See IJMITATION ACT, ART. 
142 , 1942 M.W.N. 478 . 

- Interruption—Rival claimants—Government tuk' 

ing. over possession~-Effe(t. 

Any break or interruption of the continuity of 
possession is fatal to the c^aim of the parly selling up 
title by adverse possession; and the length of time a 
break or interruption in the possession exists is im¬ 
material. If the Govcrnmerit holds possession of pro- 
t)erty to realize the Government revenue and pays over 
the surplus proceeds to one of the rival alleged owners, 
in such a case no question of adverse possession as 
between the rival owners, arises and it is only when the 
property is set free by the Collector that the possession 
of one of the claimants can become adver»e as against 
tlie other. {Nawal Kishore, C.J. and Ran/iimaJ, J.) 
BHOMSINGHJI V. MUKANSING. (1942) M.L.R. 86 
(Civil). 

”' 'Interruption—Symbolical possession in pursue 
ance of purchase at rent sale—If interrupts possession 
of trespasser. 

The plaintiff (a purchaser at a rent sale), having 
obtained a sale ceriiScate obtained symbolical delivery 
of possession though be was entitled to get actual pos-. 
session of the property purchased after removal of the 
defendant who had all along been living In a building in 
the bolding purchased by the plaintiff. In a suit by the 
plaintiff for possession within 12 years of the symboli- 

delivery, the defendant pleaded that the suit was 
barred and that she had been in possession adversely 
for over 12 years before suit and that the symbolical 
delivery did not interrupt her adverse possession. 

//rW, that the taking of symbolical possession did 
interfere with the possession of the defendant and that 
the latter could therefore start her adverse possession 
only from the date of the symbolical delivery. {Kuppu- 
twami Ayyar, J.) SaTHAPPA CHKTTI v THAYYANA- 
vakiAMMAl. 1942 M.W,N. 643*65 LW B48» 
AI.R. 1942 Mad. 698 *(1942) 2 M.L.J. 305.' 

•Li 

■ A Ucensce cannot claim title only from possession, 
however long, unless it is proved that the possession 
was adverse to that of the licensor, to his knowledge and 
with his acquiescence. {Alanohar Call /) ?hul 
CHAND NaTEE MIKZA. 1991, 0. 421*14 E p' 
574*8 B. E. 564=23 Pat. L. T. 678*A. I. E. 1942 
Pat. 326. 

——Limited interest—Burden of proof. See 1941 
Dig.. Col, 12 . HEMANTA KUMARI DEBI V MlirNA- 

poreZamindaryCo.'.Ltd. 201 I.C. 1 S 4 = 16 EC 
135 =A.I.E. 1942 Cal. 233 . ’ 

-Limited Interest—Extent of title acquired. Sec 

1941 Dig., Col. 12 . HemaNTA Kumaki Debi v. Mid- 
NAPOKE Zamindaky Co.. LTD. 201 I.C. 134*16 E 
C. 135 =A.I.E. 1942 Cal. 233 . 

- -Limited interest—Permanent tenancy—l^ase 

creating permanent tenancy unregistered—Admissibility 
to show nature of possession—Tenant holding land for 
12 ytan under lease and paying rent to landlord’— 
Acquisition of Permanent right, 

A limited interest in immovable properly can be 
acquired by adverse possession. Where a document 
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ADVEBSB POSSESSION. 

socb as a lease deed porportlog to create or confer a 
permanent tenare is invalid for want of legistraiion, 
otherwise, and tbj lessee has been holding the land for a 
period of twelve years in assertion of a permanent right, 
he would certainly acquire a right by adverse po&ieision. 
especially when it is shown that the landlord has been 
receiviog rent from him. The tease, though inadmissible 
in evidence, can be looked into and relied on for the 
purpose of ascertaining.the nature of possession of the 
eiaimant-lessee. (A'jg^nara lytr a>td Stihr^man^a 
Aiyar^JJ.') HUCHANNA». VENKATAPPA. 20My8. 

L J. 224 = 48 My8. H.O E. 660. 

■ ■Limited interest—Permanent tenancy—Perman¬ 
ent lease invalid for want of registration—Possession 
under—Conduct showing possession as permanent 
tenant or roirasdar—sEffect—Acquisition of permanent 
tenancy. See REGISTRATION ACT. S. 49, PROVISO 

44 Bom.LE. 634. 

* 

—Possession—Nature of—What i? connoted by 
adverse possession, 1941 Dig., Co!. 14. NaRAIN- 
BHAI ICHHAR.tM r. NARBADA PraSAD. I.LE. 
(1942) Nag. 664=197 I.O. 612= 14 R N. 184. 
—Possession of Mutwalli under void wakf- 
Nature of. Su 1941 Dig., Col. l5. MAHOMED 
Hashim Ai.i Khan v. ifpat Ara (Iamiui Begam. 
2001.0. 892=16 E.C. 7=46 O.W.N. 561 = A.I.E. 
1942 Oal. 180. 

« " ' -Pptsestion of sueeeisive mulwallis„ if can he 
lacked on. 

When a diesor ceases to act the cause of 

action for the next claimant goes back to the xoikf and 
any scheme framed thereon. His tenure of office of 
mutwalli cannot be regarded as continuous with and 
derived from thc'tenure of his predecessor. Hence the 
periods during which the predecessors in interest of a 
mutwalli bad acted as such cannot enure for bb benefit 
so as to give a prescriptive riaht by reason of adverse 
possession. ^.Bennett and Madeley, JJ.) Mahomed 
Asad Au Khan v. Sadiq ali khan. 1942 o.A. 
536 = 1942 O.W.N. 667=1942 A.W.E. (C C.) 346 
( 2 ). 

—^—Possession under voidable lease—Lease by 
mutawalli without sanction of Co^rt—Expiry of term- 
possession of lessee—If adverse to endowment. See 
MaHOMEDAN l.AW— mosque— MUTAWALLl. (1942) 
2 M.L.J. 164. 

^-^^Submtried lani — Rule-Land not loting iden¬ 
tity hy tuhmergeuce—Constructiu possession of true 
oxuner—Principle of—If appluahlt—Constructive pos- 
teision—If can he set up in seeond appeal for first time. 

No general proposition can be laid down that there 
can be no possession of land while it is under water. 
The principle of constructive possession of the true 
owner over submerged land during the period of sub¬ 
mergence can have no application to cates wNlre the sub¬ 
mergence U of such a nature that it doex not interfere 
with the ordinary use and occupation of the land. Whe¬ 
ther the submergence does or dues not cause such inter¬ 
ference is a question of fact to be determined in each 
case with reference to the oature of the land xird the 
extent and duration of the submergence. Where the 
question has not been seriously preMsd or argued in the 
Courts below, and the land in quesUon b a small plot 
which does not lose itj i<!entiiy hy the lobmetgence, the 
patty laying claim to it relying on the admbsion of the 
rival clalcBant that the land b fkil. cannot succesifuUy 
Ml up a cast of constructive pn-^ce-^lon in second appeal 
without 6ndlngi of fuel to support it. {R«:elanJ and 
CAaiterts , //.) ABDUL LATIF KHan r. SguaR 
KUNJKa. 21 P«t. 441-199 I.O. 725= 14 B P. 62S • 


AORA TBNAN 07 ACT ( 1001 ), 8. 11 . 

8 B.R. 621 = 23 Pat.L T. 692=1942 P.W.N. 100 - 
A.IJt. 1942 Pat. 341 . 

- Trespasser's tslU—Scope and extent. 

Any title which a trespasser may acquire b strictly 
limited to what he has actually possessed. Hence in the 
case of a trejpasser po.*ses«ion of a part cannot found a 
presumption of possession of the whole. A party who 
is in possession without title, can have no constructive 
possession beyond the limits of his actual possession. If 
the premises form a connected and unbroken entirety 
there may be a presumption of constructive possession 
even in favour of a trespasser. (.Niyogi, J.) NaGO 
RAO V. JAGESHWAR. 1942 N.L.J. 376 . 

— «Zatnindar and inamdar — Jnamdar's possession 
euiverse to Mamimiar for 12 years—Stsfficiency for aequi^ 
sition of title—Possession for 60 years—tf necessary— 
Government's right to resume inam—Relevancy of. 

Where the only question is whether an inamdar has 
established his title adversely to a zaraindar, the question 
of Government's right to resume the inam cannot 
possibly come up for any kind of consideration, In such 
a case the ordinary rule will apply which prescribe^ a 
period of only 12 years for the perfecting of title by 
adverse possession, and not the rule of 60 years. {.King, 
/.) Veskatacharlu V . Rajah of Vizianagaram. 
56 L.W, 614 = 1942 M.W.N. 803 =A.IR. 1942 Mad. 
726 -( 1042 ) 2 M.L J. 416 . 

AGBNGY. See (1) PRINCIPAL AND AGENT. 

(2) CO.NTRACT'ACT, CH. X, 

AQRA PRE-EMPTION ACT (XI OP 1922 ). Ss. 4 . 
10 and ll—Sale hy rei'crsionary heir—Property in 
possession of prior transferees tui’-hout title—Vendee to 
hear expenses for recovery of possession — Maintaina¬ 
bility of suit for pre emption. 

Where after the reversion opened, the reversionary 
heir sells for a definite sum of money the entire property 
of the last holder which was in the possession of prior 
transfeiees without title and for the recovery of which 
the vendee was to bear the exper^ses, the transaction 
amounts to a sale as defined in S. 54 , Transfer of Pro¬ 
perty Act, for a definite and ascertained sum and as such 
a suit for pre-emption in respect of the transaction is 
maintainable, (/qhai Ahmad, C./., Ismail and Dar, 

//.) JAGAT Prasad t>. Deonath Singh. I.L.E. 
( 1942 ) All. 169 = 1981 . 0 . 257 = 14 R, A. 272=1942 
O.A. (Supp.) 66= 1942 R.D. 67=1942 A.W.R. (H.O.) 

1 = 1942 A.L.W. 1=1942 A.L.J. 1 -A.LR. 1942 AU. 
71 (F.B ). 

- -8. 19 —Decree'—Afeaning of—Cardinal dale 

far determining rights of parties. 

The decree referred to in S. 19 of the .\gra Pre¬ 
emption Act is the decree originally passed by the trial 
Court in favour of the plaintiff and not the decree that 
may, in consequence of any order of remand by an 
appellate Court, have to be again passed by the trial 
Court in favour of the plaintiff. The loss of interest 
subsequent to any decree for pre-emption cannot affect 
I pie-empior*e claim. The cardinal date for the determi¬ 
nation qf rights of parties b the date of the original 
decree oT the trial Court, {fqhat Ahmid, C.J.and 
Dar. y.) SUKESDRA BaHADUR SlNGH V. RaJENDRA 
Bahadur StNGH. I.LE. ( 1942 ) All. 165-199 10 . 

: 469-1912 R D. 177-14 B.A 882-1942 A.L.J 45 
,-1942 OW.N. 61-1942 A L W. 54-1942 0 .A. 
l(8app.) 61 ( 1)*‘1942 A.W.R. (HO.) 35 -A.I.B. 
1942 All. 128 . 

AORA TENANCY ACT (U OP 1901 ). 8. 11 - 
I Seven ytari least—Test—Prtsumption—Bxelusim of 
, period from computati/n under S. ll—Cireumetasoees 
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AGRA TENANCY ACT a 926 ). S. S. 


AGRA TENANCY ACT (1926), S. 18, 


Though there may be some ground for assuming that 
a tenant had agreed to hold aiidef a 7 years’ lease in the 
case of lease! executed early In the year, the same thing 
cannot be said in respect of leases executed later in the 
year in_ the absence of clear evidence to that effect. 
Hence in the case of a lease executed after the com¬ 
mencement of the agricultural year where there is no 
evidence aj.art from the recital in the lease to show that 
the tenant had agreed either before or at the commence¬ 
ment of the agricultural year to hold the land on a 
7 years’ Ipase, it is not a lease for a term of not less than 
7 years ami therefore the period of snch lease could not 
he excluded from compulation under S. 11. Agra 
Tenancy Act. (Sari/’. /.Af.) Sheo Ppasad v 
Sunder Singh. 1942 O.A. (Sapp.) 484=1942 0 . W. 
N. (B.R) 689 . 

-;ni OF 1926 ). S. 3 ( 2 ')^'Und'—Use of laitd 

for purposes other than agri. ulture for which it was let 
—If and sohtn it ceases to be 'land', 

A tenant’s holding does not ceage to be 'land' under 
the Agra Tenancy Act merely because he uses it for 
other than agricultural purposes. But if a tenant sub¬ 
lets his land to a sub tenant for other than agricultural 
purposes, the land would not be ’land’ under the Act in 
a dispute between the tenant and his sub-tenant though 
it would be ’land’ so far as a dispute between the 
zamindar and the tenant is concerndfi. iShirreff, J.M 
and Sarhe. /.Af.) .SaKHAWaT ALl v, hfAHBOOB ALl. 
1942 O-W.N. (B.R.) 79=1942 OA.(Supp.) 46 = 
1942 R.D. 111=1942 A.W.R. (Rev.) 46 . 

-Ss. 3 ( 4 ) and 226 —Sayar income derived by 

holding land for purpose of brick kiln—If can be taken 
into account in suit under S. 226 . See 1941 Dip., Col. 
i 7 . Ram.Das V. ata Husain. 197 I.C. 861=14 
R A. 266 . 

■■ ■ 8. 3 ( 16 ) and tTnited Provinces Tenancy 
Act ( 1939 ), S. 3 (S)—GroieSxistenee of trees and 
open spaces—Cultivation possible—Character of land— 
Determination—Factors to be taken into eonsideration. 

Where there were half a dozen small self-grown trees 
in the northern two-thirds portion of a plot and that 
part was not cultivated but the existence of the trees and 
the shade did not prevent cultivation in the southern 
portion, it was held that the character of the land must 
he determined by considering the plot as a whole and 
not piecemeal and that considered by that standard 
the plot was not groveland. (Shirreff, S.Af,) RaOHU- 
nath-Sahai V. Rashid Aumai) Khan. 1942 O.W. 

N. (B.R.) 131=1942 A.W.R. (Rev.) 146 ( 3 ) = 1942 

O. A. (Sapp.') 166 f 3)=1942 R.D 197 . 

- 8 . 3 ( 16 ) and Expln. 11 , United Provinces 

Tenancy Act ( 1939 ), S. 3 t6)— Grove—Plot eontain-^ 
in'g Bel trees near the boundary and guavas, pomtgra' 
nates and plantains in the rest of the area. 

Where a plot contains 36 Bel trees standing on or 
near the boundary, the rest of the area being covered 
with guavas, pomegranates and plantains, it does not 
make it grovelanri under the definition in S. 3 ( 15 ) of 
the Agra Tenancy Act read with the second explanation. 

It may become groveland under the definition in the 
U. P. Tenancy Act. (Shirreff. S.Mf) RagHUNATH 
■‘iAHAiT'. Rashid Ahmad Khan. 1942 R.D. 197 = 
1942 O.W.N. (B.R ) 131 = 1942 A.W R. (Rev ) 146 
( 3)«1942 0.A.rSiipp.) 166 C 3 ). 

■"8. 4 (d)—Sir— Rfquinmtni at ta being ^ree&rdfd 
V khudkashl tfte landlord Strict et^ntirue- 
ticn — N/cessity. 

Tlje r^uirement fn S* 4 (</) of the Agra Tenancy Act 
that the land should he ‘recorded as the khudkaskt of 
the landlord^ is to be constroed strictly and hence when 
lanci IS not so recorded one of the chief conditions of the 
dehnidon is not fulfilled and the land cannot be said to 


be‘«V under S. 4 {d\ {Skirnff, S.M.) DEOKI 
Kunwar K Kesri. 1942 RD. 266«1942 O.W.N. 
(B.E.) 200 = 1942 A.W.R. (Rev.) 148 (2)«= 1942 O.A. 
(Supp.) 168 (2). 

Ss. 6 dDd X^^Ex^prcPrictary rigkts^Failure to 
claim by a ca sharer on sale of share of joint sir— Effects 
When one out of several joint sir holders transfers 
bis property without claiming any ex-proprietary rights, 
the holding becomes the sir of the remaining sir 
holders. {Sathe, JM.) GORDHaNA v. BirbaL* 1942 
O.W N. (BR.) 67«1942 ED."9{) = 1942 A W.R. 
(Rev.) 171(1) =1942 0 A. (Sapp.) 191(1). 

" ■- ™S. 14 and T. P. Act, S. 52— Family gift 
pendente lite by sir holder^ jredgment^debtor — E/fecf — 
Subsequent sale in execution of that property—Rights of 
parties. 

The effect of S. 52, T P. Act. is by' no means that a 
transfer is entirely void. In the case of a 

family alienation by a gift by the judgment-debtor of 
his zamind.nri property including sir land?, no-ex- 
proprietary rights are created and the donees become not 
only proprietors hut sir holders, subject only to the 
rights of the decree-holder. They become ex-proprietary 
tedanls in the sir land after sale in execution of the 
decree. (Vorie. /.) RagHUBIR v. RaghuBir RaRAN. 
1942 O.W.N. 87=1942 A.L.W. 62=1942 D.R. 158. 

"S. 14 (V)—Acquisiliaft of ex-proprielary rights 
under—Determining Period, 

The conditions of the year on which the partition' 
papers are to be based should determine the question 
whether ex-proprletary rights have arisen or not. 
(Harper. S.Af. and Sathe. /.Af.) DaL SiNGH v. 

SHanker Bux Singh. 1941R D. 1137 = 

1941 O.A. (Supp.) 927=1941 A.W.R. (Rev.) 1168. 

-S. 16 (2)—Priinlrge under if conAned to vendor 

only—Vendor resiling from surrender—Vendee, if can 
enforce fulflment of surrender. 

The privilege of applying for surrender is conferred 
by S. l5 (2). Agra Tenancy Act, on the vendor only. 
When his application is rejected and an appeal by him 
is rcque.sted to he also rejected, no right ib conferred on 
the vendee to enforce the fulfilment of the surrender. 
(ShirPtff, S.Af. and .^athe, f.Af.) RjBKU v PAR- 
MATMA Saran. 1942 O.W.N. (B.R.) 236 (2) = 

1942 O.A. (Supp.) 162 (2)= 
1942 A.W.R. (Rev.) 142 (2). 

"" -8. VI—Applicability—Admission of co-tenant to 

eriiting tenancy. 

Where a co-tenant is admitted to an already'exisling 
tenancy the provisions of S. l7ofthe Agra Tenamy 
Act does no» apply (Sathe. A.Al.) Nanhi » GoPt 
Chand. 1942 0 W.N. (B. R.) 22 (21* 194*2 0 A 
fSnpp.) 15=1942 A. W.R. (Bev.) 16=1942 R.D.’ 

88 ( 2 ). 

- 8^8 —Appliesdion under—Absence ofveriAea- 

lion before CSurt — Effect. 

Where an application under R. 18, Agra Tenancy 
Act, is not verified before Court as required by that 
section, if it has not resulted in any material injustice to 
the parlies should be condoned under S. 99, C. P. Code. 
(Sathe. / Af.) hfiR IbraHJM». RUBHAN KHaN. 1942 
O.A. (Supp.) 373 ( 1 ) =1942 A.W.R (Rev.) 847 (1) 

= 1942 O.W.N, (B R.) 663 = 1942 R.D. 691. 

■ *■’" 8. 18— Ordeg in proceedings under — Second 
appeal. 

In proceeding under S. l8for the record of occu¬ 
pancy rights there is no second appeal. (Sathe. /.Af.) 
Mir fBRAHiM V. RuBhak Khan. 1942 O.A, (Supp.) 
373(1)=1942 A W.R. (Bev.) 347 (1) = 1942 O.W.N. 
(BB.)663-1942RD. 691. 
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AGRA TENANCY ACT {1926). 8.19. 

-8. U Unan<f^Ac<eptan<i cf rent 

for fix y(art. 


AGRA TENANCY ACT ‘(1926). S. 26. 

Pooling of resources where there are any resources to 
be pooled is an essential condition for proving co-sharing. 

“ Mohan sinoh. 


wTer;.;;Vehasbeenan acceprar.re of rent for sia (sS 

arsandthe regular management of theesiateis not 1941 A.W.R. (Rev)ai28 (2}=1941 UA. ^Btipp.; 


years . „ 

proved, it U right to infer that the ter ant was not hold¬ 
ing without consent. (SAirr/fi^^ /, Af.) KaMLaKar 
S iKGHr. Thenc.ai. 1942 0 A. (Sltpp.) 44fl)« 
1942 O.W N. (B. R.) 38 (1) = 1942 A. W. B. (Bev.) 

44 (l)^1942RD.54a). 

— 8 , 23 '2) ( 1 )\ Proviso —Sc<fp/ and ch^ct of. 

The provii^o to S. 23 (2) {b') of the Agra Tenancy 
Act (corrcpponding to S. 33 (2) (r)of the U. P. 
Tenancy Act) explains what is meant by a co-tenant in 
connection with the clause which renders it legal for a 
tenant to release ox transfer his interest in favour of a 
co-tenant It was probably intended to cover all Ifgril 
aspects f { co tenancy Imt tt is not quite exhaustive as a 
definitioni for cases may ari<e iir which a person becomes 
a co-tenant by estoppel* {Shiruff. SM.) L^CHHMI 
Narain V. Ram Pei. 1942 O.W.N. fB.R.) 316=1942 

R. B. 404 = 1942 A.W.B. (Ref.) 276 (1)=1942 0 A. 
fSupp.) 802 fl). 

—S. 24--Ch».'Ia— /IffAt to succad guru under 

S. 24 —//*ean aho eltim by blo^d relationship. 

A eAe/a\% not entitled to Succeed his gisru under 

S. 24 of the Agra Tenancy Act. But there is nothing 
to prevent him from claiming by reason of blood 
relationship. (SatAef / A/») GtJRCHARAN PRASAD p. 
BlKRAMA Ram Sant. 1942 A.W.R. (Rev.) 122(2) = 
1912 R D. 265 = 1942 O.W.N. (B.R.) 189 = 1942 O.A. 
(Supp) 139 ( 2 ). 

-8. 2A^C^sAaring in (ultivaiion by collateral 

—Absenet of pooling of resources—WAen and vohen not 
(ouniahte againtt claim to succession. 

The absence of proof of pooling * f resources with the 
deceased by the co-sharer claiming to succeed though 
may not be counted against him if as a matter of fact he 
had no agricultural resources of his own which he could 
have pooled, would prevent Mm from succeeding where 
it isxhown that he did have such resources and did not 
pool them with those of the deceased. {SmAet J.At.) 
Deo Saran Panpev v. Ram Kishan M.vl. 1942 0. 
W.N. (B.R.) 807=1942 B.D. 896=1942 A.W.B. 
(Rev.) 262 ( 1 ) = 1942 0,A. (Supp.) 288 ( 1 \ 

— -S. 24 — Co-shariHS^/oifit living tviih dtuattd— 

Joint <HUiviiioH —Sufiidtncy, 

Where the collateral-s c<>ncernefi have been living with 
the ''^f^a«ed tenant as a member of a joint f.\mi)y, ! 


909 (2). 

-S. 2^.~Co‘iharirg —RtquiiiUs —Existenff of 

agrituUural rft nrefs^A^feefsity of proving pooling. 

Where a collateral has agricultural resource.<5 of his 
Own. it mast be sjiown that they were pooled with the 
resources of the deceased before U can be held that there 
was legal co*sharmg. (.SAirreff, S.Af- end Saffn’, J.M.) 
INPRAJIT SlNOH V. BiPAT. 1942 A W B. (Rcv.) 123 
=1942 B-D. 267=1942 0 W.N, (B.R.) 191 = 19420. 
A. (Supp.) 140 

'' ■■ 3a. 24 and 26— Co-tenants-^Jfolation btt'.vftH— 
Suectision on tht drath of one—Law applicable. 

Co-tenants in a holding are tenants in common and 
not joint tenants and when one of such co-tenants dies, 
succes.don is governed by Ss. 24 and 25 of the Agra 
Tenancy Act and the corresponding sections in the new 
Act. A joint holding does not go to the survivors only 
by the right of survivorship. (Shirreff. S AT. and 
Sathe^J.M^ RaGHUBIR v. Lakhi. 1942 A.WE. 
(Bcv.) 188=1942 O.W.N. (B B.) 808=1942 O.A. 
(Supp.) 208-1942 B.D 397. 

S" 24 —Heir not tuceteding under—Liability for 
arreart of rent owed by deceased—Enforceability of 
degree. 

The heir of a deceased tenant is liable for arrears of 
rent owed by the latter even if the former did not suc¬ 
ceed to the bolding under S. 24 of the Agra Tenancy 
Act. Any decree that may be obtained will be executa¬ 
ble under S. 52, C. P. Code. {Shirreff, J.M. and 
^athe, A.M.) DUNI CHAND v. MaQSOODI. 1942 O. 
W.N.(BB.) 20 (1)=1942 0 A. (Supp.) 17 (1)» 
1942 A.W.B. CRev.) 17(1) = 1942 E D. 36 (1). 

8. 26 —inheriting holding, remarrying 


— Effect—Right of sons by second marriage to inherit 
the Aa/diptf, 

Where a widow inheriting a holding remarries, her 
rights are automatically extinguished Jrom thedateof 
remarriage. But if she is allowed to cultivate the holding 
as before she acquires fresh rights in her own right, if 
the aamindar knew of the remarriage and her sons by 
the second marriage are entitled to inherit those rights 
under P. 25 (2) of the Agra Tenancy Act. {Shirrtff, 
S.M. and Sathe. J.M.') IIaRNATH v. SUNDER BiBI. 
1942 RD 732=1942 A.W.B. fRev.) 898=1942 O. 
ihrrerouWbe no separate resources to be p4ol^ < A. (Supp.) 424 = 1942 O-W-N. (B-B.) 604. 

together and the. joint orltivation muM be held to fall-Ss. 26 (2)(b) and ^Z^Snecession tooceupaney 

within the category ofco-sharlrg accordlrg to Uvt. \ hoiding—Husb-wd if can succeed to udfe sueeeedinr her 

(Sathe. /.v.l ViBHUTI NAPAIN SlNGH v CHHAKURI ! father prior to 1901. 

Singh. 1942 O.W N (BB.) 165^1942 O.A (Supp.) j Where a daughter succeeds to her father’s rights as a 

126 = 1942 B.D. 221-1942 A.W.B. (Rev.) 108. j co-tenant in an occupitrcy holding prior tol901,itis 

"8 24 —Co-thjrin^One of the holdings in pos- ; under the personal !aw and her right is only to a limited 

sesiion of third party in lieu of interest^ Joint I estate and it cea.ses on herdeath. Hence theugh she 

in resptet of others-Prtsumption of eo-shariug, if tan might die after 1926. the position would not be changed 

L .« ■ . . 1 . , interest would pass by survivorship to the other 

Where a holding I* In the po^'ession of t third party . _ r 

in lieu of interest, a claimant cannot 5uc>'ted to It on the 

basis of CO sharing. Co-sharlng In cultivation might be 


co-tenants under S. 26. Agra Tenanej- Act and her bus- 
band cannot inherit itlmder S. 25 (2)(*), (Shirref 
S . M . ant Sathe . J .. M .) SURAJBHAN f. 'AGANNaTh* 


presumed from the factof.the la%l owner living jointly : 1942 B.D. 366-1949 O.A. (Sunn) 171 f2')=lB49 
with the claimant and rulUvatlng other holdings also ' O W.N. (B E.) 277-1942 A W R fRev ) 151 
jointly with him. But whfreco-sharing phricrily : -8. 7S^Afusiliom of koldtssr iffs^L 

ImpoiMble owing to thv moiigxte no presumption famtlr^^ut^E^i /-»? v ^f remt 

can bt drawn. {SAtrrtW, S S.ithf /..\f)'tif^ncfp^rti^f/gnd^y 4 /w. 


smut 
and passes* 

_ • } ' jtrm v; 44W. 

^ I®48R.D. 717^ j The b«irden of proving that a boldine* Kei Kf frn 

W (BR.)589- ' acquired for the wh. Ir Joint farriUv 

1942A,W R.^RevA 3^ i Tenancy Act, ^ the puty which a^arts jointness and not 

HA rcm$nf nsemras^ on the party In uheve nam- the bolding Iv shown 

In the papers. Mere posie**ion of part of the laod le 


Me:csHty, 
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AGRA TENANCY ACT ( 1926 ). S. 32 . 

dispute and payment of rent direct to zaniindar do not 
constitute conclusive evidence that the holding is joint. 
\Shirreff, J.M. and Snthf, A.M.) NawaJA v. KewaL. 
1941 R.D. 1125*1941 OA.. (Supp.) 931=1941 A. 
W.R. (Rev.) 1162 . 

3 . 32 —Effect of surrender on subdenattcy — 


Eights of new lessee. 

When a tenant in chief surrenders, with the termina¬ 
tion of his rights, the ligliis of the sub-tenant terminate 
under S. 32 of the Agra Tenancy Act. The new lessee 
becomes the landholder so far as the actual cultivation 
is toncerned and is thus entitled to exercise his option 
as to whetlier the interest of the sub-tenant should be 
maintained or not. If he decides that he should not be 
maintained the former sub-tenant becomes a trespasser. 
His status remains the same irrespective of whether the 
lease conferred on the new lessee the rights of a non¬ 
occupancy tenant or any superior tenancy rights. 
{Harper, S.M:) MangrU v, SaHDBI. 1942 O.A. 
(Sapp.) 206=1942 A.W.R. (Rev.) 186=1942 O.W. 
N.(B.R.) 539 . 

•S. 32 ( 1 ), Proviso —Sub tenant allowed to 


AGRA TENANCY ACT ( 1926 ), S. 44 . 

S. 41 ( 1 ) (e) and U.P. Tenancy Act ( 1989 ), 
S. oi^Construc/ion—Aeguisition for building houses 
to ti let within Municipal limits~If can be made. • 

The phrase 'necessary for the management or deve¬ 
lopment of the estate’ occurring in S. 41 ( 1 ) (?) of the 
Agra Tenancy Act does not qualify the words ‘building 
houses’ occurring in the beginning of that .sub-clause and 
hence land can be acquired for building houses within 
Municipal limits even if those houses are meant for 
being let out or for personal occupation. {Harper, S.M, 
and Satke,/.M.) UMAKaNT PaNDE ». KaNDHAIYA 
Lal. 1942 O.A. (Supp.) 226 ( 2 )= 1942 O.W.N. (B. 
E.) 522 = 1942 A.W.R. (Rev.) 200 ( 2 ). 

' ““S. 41 ( 1 ) fe)— Construction—Purpose of acqui¬ 
sition. 

The qualification of sub C). (?) to Cl. (l) of S. 41 of 
the Agra Tenancy Act to the effect that the purpose 
must be for the management or development of the 
estate does not apply to the term ‘houses’ in that sub¬ 
section for if it did, there would be no need to repeat 
the words ‘other buildings'. (Harper, S-M. andSathe . 
/.M.) Mohan LaL:/. Mangat. 1942 O.A. (Supp.) 
226 ( 1)=1942 A.W.R. (Rev.) 200 ( 1)-1942 O.W.N. 


continue after extinguishment of interest of tenant /« 1 (B.R.) 521 . 

chief—Effect. > g tX—Date of trespass— 7 'enant-in chitf 

AccoKi.;,gtothep,ov„o lo .ub-sK.(l) lo S. 32 of; la„r ,V« 

C A^ra l^naiicy Act. when the mleres'ts Jhe tpnanr . ^ ^ 

trespass. . . 

Where a tenant-ln-cblef acquiesces in the possession 
of another for sometime and then treats him as tres- 
oasser if cannot be said «« general proposition that 
the other person ixcomes a trespasser from the time the 
lenant io-cbief treats him as tre.-pa85er. {Shirreff, S. 

Hf) SUMMER f’- Ram Prasad. 1942 A.W.R. 
(Bev.) 124=1942 0 A (Sypp j 141^ O.W.N. 
(B E*) 222 ** 1 M 2 S.D. 288 . 

LS. u^dsr^Nature of ^Limitation 

appli«s^^^* 

A decree under S. 44 of tl.e Agra Tenancy Act is not 
a money decree and the limitation for such a decree is 


the Agra Tenancy Act, when the interests of the tenant 
in chief is extinguished and the landlord allows the sub 
tenant to continue then all covenants previously binding 
and enforceable as between the tenant and sub-tenant 
thereupon become binding and enforceable as between 
the landholder and sub-tenant. His liability to pay the 
same rent which he was paying continues. {Shirreff, 
S.M.and Sathe, J.M.) KHL'SHIVALI v. MUHEMA. 
1942 O.A. (Supp.) 36=1942 A.W.B. (Rev.) 36 * 
1942 O.W,N. (B.E.) 45 = 1942 R.D. 77 . 

•S. 32 {Z)—Surrender of chief tenancy—Sub- 


Qj cnitf i€ffar*^y —^ ’ 

sisUnct of sub^tinancy^Least of itnanev in ckitf^^f 
ean be made only after expiry of sub-tenancy. . , a decree is 

When at the time of a surrender bv the lenant in chief. he«fore one year under serial 5 of group F of the 4 th 


When at the time of a surrender by the tenant in -- -. 
the land is iu possession of a sub-tenant entitled 
possession of It, it is unnecessary for the «^**^^*^ fvnire 
until tho/j^ub‘tenancy rights of the / 

before leasing out the tenancy-in'^*^!^' jgif 

O.A. (Supp.) 966 

-S. 36 J rigU,- 

tenant by a co^shixrtr^£^i‘^^ 

Period, „i,af/!rs disDOSsessss an ex-pro- 

. Where one f=°' ssession from 1342 -F.. it is 

prieury '^nant and ^ m ex-proprietary rights of the 
not enough to j ]2 years within which to sue 

fSThV'efectment of the co-sharer and he is hence 
to have his name retained as an ex-proprietary 
it In the khalauni. {Shirreff, S.M. and Sathe, 

MewaRam V . Durga Das. 1942 0 .W,N. 
;bE-) 691=1942 O.A. (Supp.) 483. 

^_^S. 41 and TJ. P. Tenancy Act (1939). S. 61— 

liefusal to acquire—Proper reason—Eeasonableness of 
the application — Test. 

The reasonableness of the application for acquisition 
has to be judged from the grounds on which the zamin 
dar desires the acquisitibn of the land in question and 
not from the consequences which the acquisition will 
entail to the tenant, such as his being left with very little 
other land for his maintenance which is not a ground for 
refusal to acquire under S. 41 of the Act. (Harper, 
S.M.and Sathe, J.M.) UmaKANT PaNDE ». KaND- 

° ^Sopp.) 226 (2) = 1942 0. 
W.N. (B.R.) 622-1942 A. W.R. (Rev.) 200 (2). I 


Schedule of tbe Agra Tenancy Act. {Shirreff, S.M. 

« m = 1042 E.D. 391 = 1942 

O.W.N^(B.R ) 302=1942 A. W.R. (Rev.") IfiO. 

S. 'Landholder' for purposes of—Widow of 
fixed f ate icnant given cerlain plots in a eompromise 
with the rroersioner. ^ 

Where certain plots were given to the widow of a 
fixed rate tenant for her maintenance under a compro- 
rnisc with the reversioner and she is to pay the rent, 
she IS the tenant and being the tenant' shel entitled to 
be regarded as landholder for the purpose of a suit 
S* Tenancy Act. (Shirreff, J.M.) 

MaTI ChaUBEY Z-. MaNKI. 1942 O.A. (SuppA 29 
( 2 )= 1942 A.W.R. (Rev,) 29 (2). HP I 

'"S. 44 —Liability to e'eetmenl under—Tenant of 
^\T—Ex-proprietary rights not claimed in proceedings 
under S. 36 , V. p. Land Revenue Act. '' 

Where in proceedings under S. 36 of the U. P. 
Land Revenue Act ex-proprietary rights are not claimed, 
the tenant of becomes the non-occupancy tenant of 
khalsa land from the date of the termination of such 
proceedings and a suit under S. 44 , Agra Tenancy 
Act, to eject such, a tenant as a trespasser is misconceiv¬ 
ed. He could not be Reeled as a trespasser. (Sathe, 

J. M.) Samun Singh v. Faujdar Lonia. 1942 
R.D. 871 = 1942 O.A. (Supp.) 172=1942 O.W.N. (B- 
E.) 282 = 1942 A.W.R. (Rev.) 152 . 

- 3 . 44 and United Provinces Tenancy 

Act (XVII of 1939 ), S. 29 {&)—Pendency 
of suit under S. 44 when new Aet eame into force— 
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INDIAN DECISIONS. 


i8 


AOEA TENANCY ACT ( 1986 ), 8. 44 . 

Dtftnitnt fmni te it Mon-oteupatuy UuohI—P laintiff 
if tHtitltih any relUf^Righls of defendant. 

Where Ue defendant b a suit broogW under S. 44 , 
Agra Tenancy Act is found to be a non-occupancy 
tenant and the suit is pending when the new Act came, 
into force, the plaintiff not having taken any proce^ings 
against the defendant as non-occupancy tenant, is not 
entitled (o relief against him as such under that Act. It 
also follows that when the U. P. Tenancy Act came 
into force, Ihe^efendant, who had been rton occupancy' 
tenant, became a hereditary tenant under S. 29 (o) of 
the U. P. Tenancy Act, when no longer liaWe to eject¬ 
ment as non-occupancy tenant. {.Shirrtff, S. /V.) 
Kaghunandan Singh v. Natho. 1942 A.W.E. 
(Bev.) 406=1942 0 ,A.(Supp.) 431 = 1942 O.WN. 
(6.B.) 491 . 

— ■ 8. 44 —Right to 'iue under—CoUeeting co sharer 
in diidded patti, if ean me to eieet another eo’sharer, 

A collecting co sharer in a divided patti conid sue for 
the ejectment of another co-sharer who bad taken 
possession of tenant’s land without bis permission. 
{ShirreS, S.M. and Salhe, /.M.) OUDU NARAIN v. 
SarDAR. 1942 O.A. (Snpp.) 103 = 1942 O.W.N. 
(B.B.) 127=1942 E.D. 193=1942 A.WB. (Rev.) 90 
'= 1942 A.L.J. (SQpp.) 30 . 

--S. 44 and U. P. Tenancy Act ( 1939 ), S. 180 

—Right to me under—Lambardar if ean sue tbr/eet 
eo-skarer taking unauthoriied possession of plots inelud- 
id in an ex'proprietary holding. 

If a tenant in chief does not choose to take action 
against a person who has committed trespass against 
him, it is still open to the Zamiiidar to lake action 
against the trespasser on his own account if he considers 
that the trespass committed against his tenant is likely 
to affect his (the Zamindar's) constructive possession 
over the laud. Ilcuce where a co-sharer in a Mahal takes 
unauthorUed possession of plots included in an ex-pro- 


AGRA TBNAWOy ACT (1936), S. 60. 

If the tenant does not choose to take action against a 
person who commits trespass against him, it is still open 
to the latnindar to take action against the trespasser on 
bis own account if he considers that the trespass commit¬ 
ted against his tenant is likely to affect bis (zamindar s) 
constructive possession over the land. {Shirreff, S.flf. 
and Sufhe, J.M) OUDH NaRAIN v. SarDAR. 1942 
O.A.CSupp.) 103=1942 O.W.N. (B.R.) 127 = 1942 
A.W.R. (Rev.) 90 = 1942 R.D. 193=1942 A.L.J. 
(Supp.) SO. 

-3. 44— uuder—Onus—Disputed entries In 
patvari papers — Value. 

In suits under S. 44 , Agra Tenancy . 4 ct, the burden of 
proving that the land in dispute Is settled with the defen¬ 
dant is on the latter who sets up such a defence. Entries 
in the patwart papers which have been in dispute aver 
since they were made, cannot constitute sufficient 
evidence for dischargin:; the burden of proof. (.ShJrreff, 
/Jf.and Sathe, AM.) ASA RAM r. NJADER. 1941 
R.D. 1111 = 1941 O.A. (Supp.) 946 (1) = 1941 A.W. 

R. (Rev.) 1194 (1). 

-S. 44— Su:t under—Plea in defence of being 
tenant in chief — Onus—Marafat entry^ if can create 
title. 

Where the defendant in a suit under S. 44 of the 
Agra Tenancy Act claims that he is the tenant in chief, 
the burden of proving his title lies on him. The mere 
existence of a marafat entry cannot create title and is 
totally inadequate to prove the title set up. {jShirreff 

S. M. and Sathe, /..V.) JOET AHIR v. TiMAL AHIR. 
1942 R.D. 308=1942 O.W.N. (B.R.) 242=1942A. 
W.R. (Rev.) 243 (2) = 1942 O.A. (Supp.) 269 (2). 

" " S. 44— .S«/V under—Plea of ex-proprietary 
tenancy—-Absence of evidence—-Reliance on judgment 
not deciding '/uesUon, 

The jur’gmeit in an 


arrears of' rent suit against 

primary hoiding7u U open '’7o the iamba"dar''to'»ae to 1 al>eR«d ex-proprietary tenants dismissing it on the 

Rtound that drfeitiiants were either sir or khudkasht 
holders of the land in dispute cannot ba used as an 
authority for holding in a subsequent suit under S.44 
of the Agra Tenancy .\ct against the same defendants, 
that they arc ex-proprietors of the land in dispute in the 
absence of evidence to show how and when they became 
ex-proprietary tenants. {Sathe. J.M) Megh Singh 
V. L.\laRam. 1942 A.W.R. (Bov ) 66 ( 2 ) = 1942 
O.W.N. (B.R.) 116-1942 O.A. (Sapp.) 66 ( 2 ) -1942 
R.D. 148 . 


eject him oven if the tenants do not take any steps in 
the matter. {JShirreff. S. M. and Sathe, J. M.) 
Bahadur Singh v. Sher .Singh. 1942 O.W.N. 
(B R.) 821 “ 1942 A.W.R. (B«V.) 208=1942 O.A. 
(Supp ) 234 = 1942 R.D. 410 . 

— -8. 4 i—Right to sue under—Dtndholder— 
H'idow of fxed rate tsnant in possession of plots allctted 
(or maitUenance under compromise with reveriione/s— 
7 'retpaiser, if ean object to her status. 

Where a widow of a fixed rate tenant under a compro¬ 
mise with the revenioners U in possession of certain plots 
given to her for her maintenance and has to pay the 
rent herself in respect of them, she Is a tenant and as 
such being regarded as a landholder for the purpose of 
a suit under S. 44 ,- Agra Tenancy Act, when the com 
promise is not objected to by lamindar, t trespasser 
cannot question tt and deny the right of the widow to 
file the suit. {Skirreff, J. .V.) MOTI CHAVBEY v 
MSI. Manki. 1948 O.WN (B.R.) 98 ( 9 )= 1942 B 
D. 190 ( 9 ). • 


session 


3 . 4 i—Right to sue under—lessee of land pos. 
of wJ/.-.l ■tsss with a trespasser. ^ 


'“Sg Termination of right of tenant 

in chief—Date—Apptieabxlity of S. Vi—CosedUion 
necessary—Treating suit un.hr S. 44 as one under 
S. 99 . 

A tenant in chief cannot lose his right merely because 
the zamindar has begun to treat a trespasser whom he 
had not put into pofcvMon as the tenant in chief. The 
lime for a suit to eject such a icr\ant runs from the date 
the zamii>dar recognizes tbo trespasser as a tenant. 
Every litigious claim made by a defendant that he is 
bolding the paitiC'jU: land from the zamindar does not 
render S. 9^, applicable to ihe case. Before a case can 


A Ua'!f givcni>y a Zamindar to another is not invalid under the section it must be shown that the claim to 
meicly breaus-' actual possession of the plot in question indar is a bona AJt otif. A 

waswith a trcsjws.er. The lease i» a valid one and the suH under S. 44 can be treated as one under S. 9^. 

lessee acquires tenancy righu under it afld it wthied to. / V.) PlTTOO LaL r. 

HIRa LAU 1943 OA. (Supp.) 62-1943 A.W.B. 
(Rev.) 68- 1943 O WN. (B.E ) 160-1943 R.D. 
216 . 

- 8 . 


sue for the ejectment of the trc-i'asH-r, {Skirrff SM 
^nd S*tht, /M.) iNDERJlTf. ChiDU. ma’o A' 
(Jiupp,) 89 (l)- ie 48 AWR iRev.) $9 (D-iwa 
O W-N . (B.R ) 88 -1948 R.D. 180 
~ ‘8. 44 —A*if 4 l to sue under-- /amimter tf 

sue Utiiment of tseifi-'c n tenant dots 
tus. 


dsff H 


H 


Y. D. | 94 :-J 


60— .f/y.'i, jAi'ir|r- D-.Hmfnt siatsug pa 
os !f-:' I r.; b .'4 -c-ig patd 
..•.•i.Hi for . -f'e iP c ■ fftd from deny' 

the/(he amou-.t a/j',-, -rr.' ejt /Ir o tuo: 
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THE YEARLY DIGEST, 1942. 


AGRA TENANCY ACT (1926). S. 54. 


Effect of admission in the document — Document, if an 
agrtemtni to inhnnu ront. 

Where adwunent merely began by re:lt5ng that the 
legal rent which the tenant had been paving and which 
the Zamindar had been collecting was Rs. 75 although 
only Rs. 37 was shown in the Paiwari’s papers and 
ended op with a prayer that the correct figure of rent 
might be entered in the Patwari’s papers and was .signed 
by both the Zamindar and the tenant, it was held /Irst/y 
that the document wa-- nothing more than an application 
containing two admis>ion* by the parties (l) as to the 
legal rent and (2) as to its having been paid to the Za¬ 
mindar in the past. Secondly that where there was noth* 
ing to show that the admission operated as an estoppel 
again-'t the tenant, it w.as open to him to prove that the 
legal rent was only Rs. 37 notwithstanding his admission 
to the contrary. Thirdly xh&t the admission of the 
parties contained in the document that the legal rent 
was Rs, 78 had no evidential value nnder S. 21 of the 
EvrJence Act, for what is the legal rent is a point of 
law and any figure said to he the legal rent by the 
parties could not become the legal T>nf merely for that 
reason and even if the Zamindar actually collected more 
than the legal rent it.did not become legal rent and the 
difference between the two figures remained Zu'V 
Matalhii and wa.« not recoverable bv process of law. 
Fourthly the document could not betaken to be 
an agreement for enhancement of rent. {Saihe. J.M.) 
Parchanh BlR .Singh v. Gava. 1942 R.D. 363 = 
1042 O.A. (Supp.) 176 = 1942 O W.N. (B.R.) 274 = 
1942 A L.J. (Supp.) 82= 1942 A.W.R. CRev.) 166. 

' 54 —.Suit under — Pendency when new Act 

came Into force—If ran be decked under S. 114 of the 
new Act. See UNITFD PROVINCES Ti NANCV ACT. 

Ss. 296 AND 114 AND Agra Tknancv Act. S. 54. 
1942 A.W.R. (Rev.) 271. 


S. 69 •~A/>pli(abilify — Snh-tfnantt. 

S. 69 of the Agra Tenancy Act do'S not apply to 
enhancement of a sub-tenant’s rent. Hence a registered 
instrument is not necessary for (he purpose and can be 
made by an oral agreement. {Satke, A 
GopaL V. AYUB Am. 1941 O.A. (SoPP-) 


1941 A.W.R. (Rev.) 1216f2\ 

-S. 80 and U P. Tenancy Act (1939), S 181 

Execution of order Kv thr 

The law does not require notice to R 

Court before the execution 

Agra Tenancy Act or S. 151 of e • • :fn,i 

But notice would be necessary under O. 21. R. 22 if the 
order is executed more than a year after Us date. 

oudSathe. fM.) MaHADEO SHEO 

SsId 1942 OA. (Snpp.’l 440=1942 A.W.R. 
(R^v ) 414= 1942 O.W.N. (B.R. 667. 


- n fio— Ret'iev) of order under—Ground of 
af'senee of notice to one of the ee-tenanls — Availability— 
^Serrtiee on olhers—Presumfition. 

An application for review by one of a number of co- 
tenant® should usuallv be refnsed. even if there is some 
doubt about the du*' servi^ of rotice on the tenant seek¬ 
ing review, when one or more of the co-tenants has on 
receipt of due notice had an opportunity of showing 
. cause why he and his co-tenants should not he ejected. 
{Shirreff, S. JIf. and Salhe. /. hf.) JOHRI MUL r. 
Chhidda. 1942 O.W.N, fB E.) 182 f2)-1942R.l). 
248(21 1942 A.WB, (Rev.) 169 (2) =1942 O.A. 
(Supp.) 189 (2). 

- S. 81—Application under-Clalm for prior arrears 

not included—Fresh suit for—Bar oi O. 2. R. 2. See 
C. P. CODE, 0. 2, R. 2 AND AGRA TENANCY ACT, 
S. 81.1942 O.W.N. 140. 


AGRA TENANCY ACT ( 1926 ), B. 99 . 

” Ss. 81 and 93 —Notice under—Failure of tenant 
to appear—Application for possession after new Act- 
Proper procedure. See U.P, TENANCY ACT, S, 296 
AND Agra tenancy . 4 CT,Ss. 81 and 93 . 1942 A. 
W R, (Rev.) 69 

— ——S. 82 — Compromise of suit nnder—Eiectmenl on 
failure to pay costs before a date fixed—Execution of 
decree, ott default of payment—If barred. 

Where a suit under S. 82 of the Agra Tenancy Act is 
compromised and a provision is'made that on failure to 
pay the costs before a particular date the defendants 
would be ejected, the decree embodying the compromise 
could be executed on default in p.-jyment of costs. The 
executing Court cannot go behind the decree, and the 
compromise is neither unl.iwful nor does it contain any 
provision in the nature of penalty. {Shirreff, S.M. and 
Seithe, J.M") BaNWaRI LAL V. PUTTU I AL, 1942 
OW.N. (B.R.) 31-1942 R,B. 47=1942 A.W.R. 
(Rev.) 101 ( 1 ) = 1942 O.A. (Supp.) 116 . 

-Ss. 82 and 83 and U.P. Tenancy Act. 

Ss 296 and 171 —Suit under S. 82 of Agra Tenancy 
Act disposed of under S, l 7 l of U- P. Tenancy Act — 
Tenant if entitled to benefit of S.^ii of the Agra Ten¬ 
ancy Act. 

The benefit of S. 83of the Agra Tenancy Act would 
not be available to a tenant In (he case of a suit filed 

nnder S. 82 of that Act but disposed of under S. I 7 l of 
the U. P. Tenancy Art. {Shirreff, S AT. and Safhe. J. 
M'S Abdul Rahm-sn p- harish Chandra. 1942 
RD 441 = 1942 A.W.R. (Rev.) 201 ( 2)=1942 O.A. 
(Vpp ) 227 (2)= 1942 O.W.N. (B.R ) 352 . 

— p 99— Applicability—Conditions. See AGRA 
TENANCY ACT. SS. 44 AND 99. 1942 A.W.R. (Rev.) 
62 . 

-^S. 9 ^—Applieability— Mere plea of holding 

under tamindar if enough. 

Any litigious allegation that the defendant is holding 
Ivid through the xamindar is not enough to bring a case 
within the mischief of S. 99 of the Agra Tenancy Act. 
Before that section can apply it must be shown that the 
plea is a bona fide and real one and that the defendant 
does not po 5 .«ess a derivative title from the landholder. 
{Shirreff. J.M. and .^athe, A.M', KaU.AN v JHAN- 
Dno. 1941 O.A. (Supp.) 956 ( 2 ) = 1941 A.W.R. 
(Rev.) 1207 . 

' S. Q 9 —Competency to sue under—‘Person deehr- 

ed to be not in possession in proceedings under S, 145 
Cr.P. Code^Plainiiff'asserttHg to he still in possession 
A suit under S. 99 ,Agra Tenancy Act hy a person who 
has been declared to be not In possession in proceedings 
under S. 145 , Cr. P. Code, is competent even though he 
might still assert that he has been and is in possession 
all along, {ffarper, S M.) TaRA Chand r. 
NaRaIN Singh. 1942 A.W.R. (Rev.) 86 ( 1)=1942 
O.A. (Supp.) 122 . 

' — 3 . 99 —Eieelment set aside on review—Land 
settled with sub tenant in the interval—Remedy of 
former tenant. 

Where after a tenant is ejected, the ejectment U set 
aside on review but in the meanwhile the land is settled 
by the Zamindar with the former sub-tenant, the only 
remedy which the old occupancy tenant has for obtain¬ 
ing back the land from the new tenant who was his 
former sub-tenant is to sue under S. 99 of the Agra 
Tenancy Act within six months of his being restored 
to possession after the setting aside of the ejectment 
order. If he fails to do that the possession of the new 
tenant cannot be thereafter disturbed. {Sithe, J. Af.) 
ABDUL FaRAH V. PaLAT BIND. 1942 R.D. 880 = 
1912 O.A. (Supp.) 176=1942 O.W.N. ffi R.) 800 = 
1942 A.W.R. i Rev.) 166 . 
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1 NT)IAN DECIJ^IONS. 


99 


AOSA lEKANCT AOt (19«). 8 M. ' , ^ ,. 

^ ^ .. If tbelandhojderls »ware of the arrangemfnt, the 

- mnJn-A«crJ,Mr »f *,07 ( 1 ) of the Acra Tenancy 


tldimrd — l^etJity. 

N'Tiere in a snit under S. 99 of the Apia Tenancy Af I 
damages are cUincd only for the period op to the filing 
of the salt, the Court is not justified in awarding 
damages for any sobsetjoent period. iSkimiF, 


Act U not Indispenohie. {Skirrtf, S A/.) 
r. CbaOU. 1 & 42 AWR. CB«v) 120 - 1®^2 B D. 
266-1942 O.W N. (B.B) 199 '1942 0 A. (Supp.) 
187 . 

MArraiU SHAXAN G«ITAr RAM —■’ 

T^ w.* fojn rk A rennvk \ er - 1019 n XT >J f^^\\eon (daHitk a\iMJoMmnit hf tiitlf. 

2 ; «• ® The ortKf of a tahsil.lar in pioctetlinpi for the publi¬ 

cation of a notice under S. 107 (4) of the Agra Tenancy 
Act cannot have the effect r.f e«tabliahlng abandonment 
if abandonment has not actoaliy t.iken place. {Shirrtff, 
JM.) LILAWATI f. ( HAni.i. 1942 A.W.R. (Rcv.) 
120=^42 R D. 266=1942 O.W.N. (B.R.) 199 - 
1942 O A. (Sapp.) 137 . 

— 8 . 121 —Relief under—Plaintiff not even in con* 


ti'it 


112 = 1 « 42 A WJR. (Bev.) 65- 1942 B.D. 144 
-S. 99 — 5 iiit under—Onus of ptning H 

trilkin lime. 

The doty of proving that hi? suit under S. 99 . Agra 
Tenancy Act, is not barred by limitation lies on the 
plaintiff. \ffart^r,SM.) TaRa'ChaND v. NaPAIN 
SINGH. 1942 0 A. Sapp.) 122=1942 A.W.B 
(B 67 .) 86 (1). 

-S. 99 . and United Provinces Tenancy Act 

( 1939 ). S. 183 —Suit under S. 99 of the Agra Tenancy 
Act filed on 30 th Jone, 1939 —limitation—Law 
goveming. See 1941 Dig . Col. 31 . RAM KlSHORE 
Singh n. Mewa LaL. 1942 OW.N. {BR .)130 = 
1942 R.D. 196 . 

-- 9.108 and United Provinces Tenancy Act 
8 82 — Surrender—IJmilt to Ike rule requiring deli 
Turv of oetual possesiien—Sefrejentoliem of minor. 

The dictum that no surrender Is valid unless actual 
possession is delivered applies only to those cases where 


the tenants surrendering the holding are in physical. .RtwA RaM TaTA RAM. 1942 O W.N. (B.R.) 206 


struefive po^?ession. See 1941 Dig.. Col. 35 . MULLtl 
t'.CHHANGA. 1942 O.W N. (B B.) 76-3942 R.D. 
107 . 

-Ss. 121 and 99 —Suit for Htelaratien—Real 

ohftct — Petitssion — MaintainaliUts—Dttpoiseistd ten¬ 
ant barred from tuxng undtr S. 99 , if (an sue for de- 
daralioH, 

Where a tenant dispossessed by persons claiming 
through the landlord remains out of possession for more 
than the period of limitation for a suit under S. 99 , 
Agra Tenancy Act,cannot sue for a declaration when his 
real object Is to obtain possession. (S/iirre/f, S.Af.) 


possession themselves. A constructive possession cannot 
impair the validity of a surrender and this possession 
ceases from the date on which flieroral or written 
surrender takes place. Where all the tenants of an 
occupancy holding surrender, a step-brother can repre 
sent his minor brother unless their interests are 
adverse. {Skirrtff.S.M.and Satke. SaTYADFO 

CMAUBR V. KeSHO ChaMBE. 1942 R.D. 7 ie» 1942 
A W.R. (Rev .1 397-1942 O.W.N. (B.R.) 688-1942 
O.A. (Supp.) 428 . 

——S. 103 — Surrender — Validity— Surrender not 
in favour of all eo-sharert—Actual surrender taking 
fla e—Rffeet. 

Ter Shir re ff. J.M .—Where there Is an actual surren 
Her the fact that the deed Is in favour of some only of 
the landholders capnot affect the fact that the holding 
was relinquished in accordance with the deed and as such 
tenant’s rights are extinguished by such surrender. 

Vte Satke, A.M .—If the surrender i< not in favour 
of all the co-sharers, the tenancy right must be held to be 
subsisting and not extinguished. {.Skirref,J.kf, and 
Satke. A.M^ ChAMPU v. RAGHUBIR SiNGH. 1941 
0 A. (Supp.) 958 = 1941 A W.R. ( Rev.) 1210 . 

-S. XPil—Tenant leening village and trying 

eultiTatioH elsewkere—Anotker taking Helds and paying 
airearf aeeordiug to arrangement—Return of tenant 
and pirmittsHg of arrangement to ceniinue—Creation 
of luhdenan'y or akanJottmenl. 

Where owing to difficulties as regards rent a tenant 
1 e;t\<i the village and seeks cultivation in another 
village and a third person takes his fields and agrees to 
pay the arrears and rortlnues to do so for three \ears 
when the former tenant returns and he allows the 


( 1 ) = 1942 B.D. 271 (l )-1942 A.W.E. (Rev.) 246 
( 1 ) = 1942 0 A.(Supp.) 271 ( 1 ). 

S. 121 —Suit under by tuw tenant—Review of 
efeetment order—Declaration when could be obtained, 

A new tenant who takes land from the Zamindar 
after the ejectment of the former tenant takes it subject 
to any order which may be pasied in favour of the 
former tei;nrt in appeal, revision, or review. He can 
I claim to retain possession and can obtain a declaration 
1 only if he can show that the subsequent order obtained 
by the old tenant was based on collusion or fraud. 
iShirreff S.M. and Sath*. J.Af.) LaLTA PbaSaD v. 
DULar. 1942 O.A. (Supp.) 36-1942 A.W.R. 
(Rev.) 36=1942 O.WN, (BE.) 69 ^ 1942 R.D. 101 
- 1942 A.L.J, (Sapp.) 20 . 

' ■ S. 121 — unier—Condition precedent to 
tuectss of plaintiff's suit—Proof of lenanev- 
In order to succeed in a suit under S. 121 of the 
Agra Tenancy Act, the plaintiff must prove that he was 
admitted as a tenant to the land by all the co-sharers. 
He must estahli'-h his title by independent evidence 
irrespective of the strength or weakness of the defen¬ 
dant’s case. iSkirreff, S-Af. and Sathe, /.syf.) )UR1 
KONIa V. Pati Singh. 1942 R.D 284 = 1942 0 W. 

N. (B.R) 218 = 1942 A.WR (Rev.) 257 ( 2)-1942 

O. A (Sapp ) 2 S 8 ( 2 ). 

S. 121 aadU.P. Tenancy Act, S. 69 — 


under for declaration of ieint tenancy in setrral kdd~ 
ings—Otigittal common ancestor for all ike land—If 
can lead to infertnee^if still belongs to kis descendants 
—Effect of division between the branches under family 
arrangements 

. . .y / al .. '••• t txitjt fact that Ihe lAnd comnris^d in 

irangement *5 arrin^ement h 1 hoWlngf forming the subject-matter of a suit for deda- 

Common 
hold that it 
the common 

(R.V.) 61 . 19 « OWN.(BB) 

H 107 ri\_wr « .• AT 1 tinoed unbroken. But where alltbe land belonging to 

8 IQ 7 ( 1 )—H(iiten ne ice—Meeestity—land, the parties was divided between the branches*^ by a 
aware of famllyarTanirment.it nU held that It would bt \n- 



279 . 

holder atvirt ef arranzfmeHts 
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aoea Tenancy ACT ( 1926 ). 3.121. 


equitable to pick out some of the plots of the resultant 
holdings and to say that they belonged to both branches 
as they belonged to one common ancestor originally. 
{Shirreff. S.M. and Saihe, J. M.') MaHOMED YaS- 
IN V. Mahomed Shafi. 1942 A W.E. (Rev.) 193=. 
1942 O.W.N. (B,R.) 312=1942 O.A. (Supp.) 213 = 
1942 R.D. 401'. 

•-;• S. 121 and U. P. Tenancy Act (1939), S. 59 

—Suit under for declaration of joint tmaney in 
several koldinss—Pooling of holdings and declaration 
of plaintiff as sole tenant of one holding by Court— 
V^idity. 

In a suit under S. 121 of the Agr.i Tenancy Act for a 
declaration of joint tenancy m several holdings, it is 
not open to the Court to pool all the holdings together 
and to divide them between the branches on an equit¬ 
able basis and to declare the plaintiff as sole tenant of 
one holding. (^Shirref. S. M. and Sathe^ J. M.) 

Mahomed Yasin &. Mohammad Shafi. 1942 A. 
W.R (Rev.) 193=1942 O.'W.N. (BR.) 312=1942 
O.A. (Supp.) 218= 1942 R D. 401. 

-“S. 121 and Specific Relief Act. S.42, proviso 

—Suit under S. 121 on the basis of subtisting Posses¬ 
sion—Trial Court finding him to be not in possession — 
Suit if barred as being merely for deelaration. 

Where a plaintiff iiv a suit under S. 121 of the Agra 
Tenancy Act has always asserted that he was and is still 
in possession and he has also ted evidence to that effect, 
the fact that the trial Court finds him to be out of po!^s« 
Sion cannot be ur^ed as a ground for the dismissal of 
his suit as being one for mere declaration. \Shirreff, 
S.M. and Saihe, J./lf.) JURI NONIA v. PaTI SlNGH. 
1942 R.D. 284 = 1942 O.'WN. (B R.) 218=1942 A. 
W.R. (Rev,) 267 (2) = 1942 0.A. (Supp.) 283 (2). 


——^125—Deelaratvry decree as to rate of rent — 
Competesicy of Tahsildar to make in rent suit. 

It is not in the competence of a Tahsildar to pass a 
declaratory decree as to the rate of rent payable in a 
suit for arrears of rent, {Shirreff, J. A/.) Ram 
Prasad v. Kali Prasad. 1942 O.W.N. (BR.) 42 
(1)-1942A.W.R. (B.R.) 70=1942 O.A. (Supp) 
76 = 1942 R.D. 68(1). 

“ 8.123 (c)— ^uit for deelaration—Claim to rent 

at rate higher than that entered in ihatauni—f^cn- 
production of either fatta or kabuliyat—Oral evidence 
and entry in gamistdar's papers in years of hsgh 
prices—If east override entries in khatauni. 

When a Zamindar claims in a suit for declaration of 
rent, a rate of rent higher than that entered m the Kna 
tauni on the ground of an ejectment and 
.nd is not nble to ptodnee either patta 
only produces oral evidence and entr.es n h.s o™ 

papers as in the fare of the 

high prices, his claim cannoi . 

T) hI'r MANGa“l' rf.HANuVAN PRASAD NArJhN 

1942 0 Vn. (B.E.) 49 = 1942 R.D. 81 = 
1942 A W B (Eev..) 1*67= 1942 0 A (Supp.) 187 
_-S lll'and Registration Act (XVI of 1908), 

S. n—Compromite in ejectment suit relating to rent— 

Pegistralion—Neeessity-CostJitions. 

Agreements relating to rent when reduced to writing 
and filed in Court are inadmissible in evidence unl«8 
they are stamped and registered according to the law in 
force on the date of their execution except in so far as 
they relate to the subject-matter of the suit in which they 
were filed and have been embodied in any decree or 
order of Court. Where art alleged compromise in an 
ejectment suit is not confined only to the subject-matter 
in Suit, but relates to the conferment of tenancy rights in 
future and it is not embodied in (be decree, it cannot be 


AGRA TENANCY ACT (1926), 3.197 (c). 

taken into evidence, as regards the rent agreed to, if it is 
j not registered. {Shirref, J.M. and Sathe, A.Ml) 

, NiaDER V. RaGhunandaN. 1941 R.D. 1112=1941 
O.A. (Supp.) 950=1941 A.W.E. (Rev.) 1199. 

-S. 127 and Evidence Act, S. BZ—Written 

lease attested by Qttanango—Proof of — Sufficiemy — 
Evidence of Patwari. 

In the case of a written lease attested by a Quanango 
under S. 127 of the Agra Tenancy Act read with S. 68 
of the Evidence Act it is sufficiently proved by the evi¬ 
dence of the patwari as an attesting witness. {Shirreff, 
S.M. and Sathe, J.MI) GaYAN SlNGH v. MiR SiNGH, 
1942 0 A. (Supp.) 148 (2)= 1942 O.W.N. (B.R.) 
265=1942 R.D. 344= 1942 A.W.R. (Rev.) 128 (2). 

-Ss. 132 and 227 —Theka of mortgaged property 

given to mortgagors on compromise of mortgagee's suit 
■for profits—Stsbsegu/nt suit by mortgagee against all 
co-sharers for arrears of profit — Mtsinlainabilit} — Pro¬ 
per rtmedy. 

Where as a result of a compromise of a mortgagee's 
suit for profits a theka of the mortgaged property was 
given to the mortgagors and subsequently a suit for pro¬ 
fits was brought by the mortgagee against all co-sharers 
it was held Per Sathe, J.M.> affirming the decision of 
the lower Court—that the mortgagees were only entitled 
to claim the amount from the mortgagors and could 
have no claim against the remaining co-sharers of the 
khewat and that a suit against the former for arrears of 
rent could lit only under S. J32 of ‘he Agra Tenancy 
Act and any amount which might be due fioni them 
could not be decreed In a suit for arrears of profits filed 
againn all the oo-sharers of the khewat and that the suit 
w-as therefore entirely misconceived. 

Held, Vtx Shirreff, S.M., drr«///i«/, that the claim 
for profits was a recurring one and that there was no 
reason why the fact that a previous suit was settled on 
certain terms should preclude a suit for subsequent 
arrears and that the suit as brought was maintainable. 
(Shirreff S.M. and Sathe, J.M^ ShiTAL PraSADv. 

ASA RAM, 1942 A.W.E. (Rev.) 872= 1942 O.W.N. 
(B E.) 609*1942 O.A. (Supp.) 399. 

--- 3 . IVl—Tenant from rint free granite not 

liable to have rent fixed—Status of—If affected by 
absestee of declaration of proprietary rights. 

Under the Agra Tenacy Acta person holding land 
from a rent free grantee is a sub-tenant unless the 
grantee was not liable to have rent fixed on his bolding 
under S. 187. Where the grantee is not so liable to 
have rent fixed the tenant is a statutory tenant under the 
Agra Tenancy Act and becomes a hereditary tenant on 
the coming into force of the United Provinces Tenancy 
Act. It cannot be said that his position is that of a 
sub.tenant merely because the rent-free grantee had not 
obtained a declaration that the land was held in prop* 
rietary right. {Shirreff, S. M. and Sathe. J. Ml) 
Ganga Singh v. Jamuna Prasad. 1942 R.D. 660 
(2)=1942A.WE. (Rev.'l 319=1942 OA (Supp) 
346=1942 O.W.N. (B.R,) 448 (2)=1942 A.L.J. 
(Supp) 61. 

—8. 192—'Scope and object of 

S. 192 of the Agra Tenancy Act deals merely with the 
case of a man who pays no rent and the question in 
issue's whether he is a rent-free holder or a trespasser. 

It appears to have been intended to meet the alternative 
claims which might arise in suits under Ch. XI of the 
Act which deals with rent-free grants only. {Harper, 
S.M. and Shirreff, J.M.) PATRU LOMlA v. PlRTHI 
Pal Misra. 1941 O.A. (Supp.) 959=1941 A.W.R. 
(Eev.) 1211. 

■ 'S. 197 {c)—Grove-land—Law governing success 

ticn. 
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^5 

AGRA TENANCY ACT (1926). B. 227. 

The Uw of successlOQ iipplicaWe to toe case of ‘grove* 
land’Jts different ftooj occupancy plot'is the personal 
law of the parties. {Shirreff, i*. .V.) UDaI BHaN 
o. RUKMANIA. 1942 O.W.N. (B E.) 304 »1942 E.D. 
393-1942 A.W.E. (Rev.) 269 = 1942 O.A. (Supp.) 
265. 


AORIO. LOANS ACT (1884), S. 5. 

not aue for tent in respect of it. The f.*ct that llie 
ianibittdar had twice sutcf^fully distrained in two years 
cannot prove his title to (lu so or even to esiablisit a 
custom. S.Al.j/tJ SulMe, /.-V.) KHA2UK 

t.. H.tK PkaSaI). 1042 a W.E. tUov ) 121-1042 O. 
A. (Supp.) 138-1942 O.W.N( (B.R.) 225=1942 


•Ss. 227 &a<l 230 —CMtUion of rent l>v eo^hunr \ R.D. 291. 


of l^nd tH Hiker Khatas of latne mahal — Suit for pro¬ 
file, if Het—Civil suit if Purred. 

Where a co-sharer in a different /fAala of the same 
mabal collects the rent of land situated in other KAatas 
of the same mahal, then under S. 227 of the Agra 
Tenancy Act he can be sued for profits. The language 
of S 227 U wide enough to include a suit of this kind. 
Provided the land is situated in the same mabal, a 
profit suit will lie under S. 227 and a civil suit will be 
barred by S. 230 of the Act. (SalAe, A.M-) BENt 
Prasad v. NaND KishORE. 1942 O.W.N. (B.R.) 10 
= 1942 O A. (Supp.) 16 = 1942 A.W£. (Rev.) 16 = 
1942RJ9.10. 

——Ss. 242 aud 2^—Dismissal of application 
undtr 0. 21, K. 99, C. I*. Code, regarding tale in exe¬ 
cution of Revenue Court decree for arrears of rent — 
Appeal — Forum. 

An appeal lies to the District Judge against the 
dismiual by the Assistant Collector, 1st class, invested 
with powers o( Collector of an application under O. 21, 
R. 99. C. P. Code regarding a sale in execution of a 
Revenue Court decree for arrears of rent. {Verma and 
York,/J.) Hakim ALl SHANKER I,AL. I.L.E. 
(1942) A. 237 = 203 1.0, 93-1942 A.L.W. 409 = 
1842A,L J.416 = 1942’A.W.E. (H.O.) 166=A.I.E. 
1942 All. 267. 

S. 249 and C. P. Code. (1908), S. Id^Order 
of remand—Remedy against—Scope of S.2A9—/f in¬ 
consistent with lattir part of S. lOS, C. F. Code, 

The Agra Tenancy Act docs not provide for an 
appeal to High Cduit from an order of remand passed 
by a District Judge. But In a second appeal that might 
be preferred from the ultimate decree of the District 
Judge, the propriety or otherwise of the order of 
remand could be agitated, 3. 249 of the Agra Tenancy 
Act is not inednsistent with that portion of 3. lOS, C. 
P. Code, which permits such a procedure, {Jqbai 
Ahmad, C.J and Dar, /.) Kao RaNI v. GulaB 
RANI. 1942 A.W.E. (H.C.) 221-1942 A.L.W. 476 
= 1942 A.L.J. 446 = 1942 O.A. (Supp.) 630(2)=A 
LE. 1912 A. 361. 

-S. 2hX—Review of efeetment erdtr^Cood 

grounds for. 

The fads (hat the person ejected U in actual posses¬ 
sion and that he bad paid the decretal amount in the 


•S. 266— Joint tnoitgacees—Right of one alone to 
sue for profits. 

Per Satke, /..!/.—A 3uit by one only of two joint 
mortgagees for arrears of profits is bad under 3. 266 of 
the Agra Tenancy Act. {^Shirretf, S..M. and Saihe. J. 
M.) 3HITAL PKAsAD t». ASA KAM. 1942 A.W.E. 
fRev.) 372=1942 O.W.N. CB.R.) 609=1942 O.A. 
(Supp.) 399. 

■S. 266 (l)— Right to file a suit under—Co¬ 
sharer permitted to hold himself out as sole landholder 
of khatsa land. 

Even in Khalsa land if the co-sharers permit one of 
the co*sharer3 to hold himself out as the sole landholder 
of any particular holding or holdings, be must be treat¬ 
ed as an agent on behalf of all the others in respect of 
that holding or holdings aud in that capacity would be 
entitled to fils suits by himself under 3. 266 (l) of the 
Agra Tenancy Act. {.Sathe, J. A/.) Ra.m LaKHAN 
Pandey V. JaGdeO AHIR. 1942 O.W.N. (B.E.) 
285 = 1942 0,A.(Supp.)l98 (1)=1942 ED.374 = 
1942 A.W.E. (Eev.)178 (1). 

“S. 270 — Intervener—Right of appeal. 

Per Shirreff, J. Af. —An intervener who has been 
added in an arrears of rent suit as a defendant at his 
own request has no right of appeal. 

Vtx Sathe, J.AI. —Ihough ordinarily an intervener 
has no right of appeal, if the decree aaually passed 
diiectly affects him, he should have a right of appeal. 
{Shsrre/f, J.Af. and Sathe, J.M.) SaKHaWAT AlI v. 
MahuoobAli. 1942 O.W.N. (B.E.) .79 = 1942 0. 
A. (Supp.) 46-1942 A.W.E. (Rev.)-46 = 1942R.D. 


rest. 


•S. 270—Rayinenl to fhird party—Good faith — 

The payment to a third parly pleaded in a suit for 
arrears of rent,cannot be in good faith if the tenants had 
not been making the alleged puyinenls to such third party 

sa^T n S.Af. and 

It LALy. 3UKHA. 1942 O.W. 

N. (BE.) 141 = 1942 O.A. (Supp.) 129-1942ED 
207=1942 A.W.E. (Eev.) 112. * 

-- S. 270 and XJ. p. Tcoaucy Act. S. 2i7—Flea 
of payment to third Party ,« defense to suit for arrears 
of nnt-lmpleadiHgof such third Party-NetesstSy— 
Mandatory KhatacUr of So 270, 


case in whicli ejectment took place, are not good grounds i Where in a suit for urrcais of rent the tenant 
for reviewing an order of ejectment. {Shirreff, SM. \ decree payment to a third party from whom 

ana Sathe, J.Af.) RAMKKlSliAN t/. SHANKAR Ij\t. 'he land then it is imperative that such nariv «hr.ni i i 
1942A.W.E,(fttv. 1‘27-1942 E.D. 263-1942 O ^dded as a p.«ty to the suit and the *** 

W.N. (B E.) 197-1942 0.A. Supp. 144. j after. The provisions oft 270o? Aro a^; 

— ». 205—Right of lambardar to sue for rent— which require the addition are mandatory iShi^e/T S 

Ahienee of ikare in patj,-Undivided mahai-AIuHing ‘V. and Sathe, /..V.) BlNDESHWAkt P^sAd LTi^AM 

I>1VA. 1942 ED. 208 = 1942 0 WN 

establishes custom to distrain. ■ 1W3 A.W.E. (Rev.) 162 (2)-194o o A fSnnn 1 

A Umbardar cannot aue for renu In a pxlii in which (^)* ^ 18* 


he hun no share—Ordinarily the term 'uiid’ivid^' mahap 
m 3. 265 of the Agra Tenancy Act would mean a mahal 
in viliich there had not been imperfect pattiltoo But 
where the division in a particular case U even mo.c 
oomplele and etlectlvo and the revenue f,te holders are 
nut co-shar«re in the mahal and where the to sharers 
with the lambardar ai their representative have tw mo- 
prietaiy Intcicet in a particular plot nnd norripoiisi- 
billty for revenue with regard to It, the lambardar can* 


-Sch. IV. Or. r Serial 5-Revival of prior 
aS AND■*" ■-“■‘VAT.ON Ao( 

ART. \>d AND aoka Tenancy act. 3ch. iv r.w v 

3ER1. 5. 1942 E.D. 699-1912 O.W.N. (B.E.) 671.' 
AQEIOULTUEISTS’ LOANS ACT riRsai 
a i*o«isAct 

B.7(l) (c)— :‘nder—2M/frreM.e.\txn.n— 


Fio^sii.mc^ /i..rur land Rerruae Cade appli.aS’e to 
rexA cry under fn m. > t. 
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AJMSU MUN. RBGN. (1925), S. 93. ARBITRATION. 


The amount recoverable under the .Agriculturists’ ; 
Loans Act, S. 5 in coniiaJUtinction to a sum recover¬ 
able under the Land Improvement Loans Act, S. 7 (1) i 
(r) is a sum recoverable not as a land revenue but as an | 
arrear ol land revenue. Such a sum recoverable under 
the Act as applied to Betar is recoverable under S. 141 
id) and not under S. HI (f)of the B'^rar Land 
Revenue Code. In the case of a sale for such a recovery 
what is transferred is not the holding free of all encum¬ 
brances but nothing more than the right, title and | 
interest of the defaulter. Hence in a suit under S. 45 j 
<Jf the Berai Alienated Villages Tenancy Law against 
the tenant and such a purchaser, for the recovery of 
arrears of rent and cesses, the latter is liable to pay it,' 
for he stands otdy in the position of the defaulter . 
{Grille, J.) MAHADb.0 AMBaDAS V. TkIMBaK 
KaSHINATH. IL.E.{1942) Nag 88 = 199 IC. 51 
= 14 RN.268 = ig42N.LJ. 66=AI.B. 1942 Nag. 
60. 

AJMER MUNICIPAL RECULATION (1925\ 
Ss. 93. 9i. Proviso and 234— Raovery of amount 
fought under S. 234— Forum of appeal agaimt order 
^Appeal beyond time — Rermiuihilily. 

An amount sought to be ie>.ovtred undei S. 234 of the 
Ajmer Municipal Kegulalion is originally recoverable 
under S. 222 as a tax. Against an order of taxation an 
appeal lies to the Commissioner. Where an appeal in 
such a case is pieferred to the Commissioner after the 
period of limitation OAing to a mistaken choice of a 
difierent foium, the proviso to S. 94 would permit such 
an appeal if the appellate officer is satisfied that there 
was sufficient cause for the delay. {Davies,') MUNI¬ 
CIPAL COMMlJTfiE, Ajmek n. liMHFROK. 1942 A. 

M.LJ 16. 

---S. 233—Failure to give notice under—Effect- 

Setting aside order of dismissal on appeal—Further 
appeal, if lies. SeeQ.Y. CoDe. 0.43 R. I (U) AND 
0.7, R. 11 (d) AND AJMER MUNICIPAL REGULA 
TlON.S. 233. 1942 A.M.L.J. 13. 


iJMBR TALUKDAR’S LOAN REGULATION 
(1911)— Attached funds paid into Court prior to nottfi- 
‘.ation — Disposal—Procedure. 

There vs no provision in the Talukdar’s Loan Rrgola- 
tion as to what should be done with sums of money 
which reach the hands of Civil Courts by way o/ 
ment and payments after the date of the notification. 
Return of the money to the person to whom a loan is 

be made through the Commissioner is 

open. {Davies:) GoKaL PRASHAD v. ALI KASUL 

1941 AM.L.J.lOl, - ___ 

ALLAHABAD HIGH COURT 

RAL (CRIMINAL) CHAP. H, fCo,. 

latnama in appeal—If nece^^^ary. f 1941 a U 633 = 
, 3 . EMPEROK ^ CHHAJJR- I;!' 1941AU, 633 

197 I.O 497=43 Cr.L J. 173-14 K-A. £V 0 . 
k-LVaVlOlt—Accretion found 

RKre.ion has been m one »ason 

« hT.p reason only, the process of ac“Cretion cannot be 
and (King, J.) SUBRAMANIA AIYAR 

StKOvmci OF I-O. 271=1942 M. 

W N-BsSl R. 1942 Mad. 660=(1942) 2 M.L.J. 

228 

ALLUVION AND DILUVI0N-/>4^.f/S«.n- 

Custom applying irrespective of change of 
river being either gradual or sudden— Reasonableness 

Enforceability. . ^ 

A custom of dUardhora which applies irrespective o 

the change of the course of the nver being edher gradual 

Miudden.is not unreasonable and hence could be re- 


in one season—If 


cognized and enforced by Courts. {All/op and 

yerma. //.) KADHEY SHYAM V. RAM DHAN L^L. 

1942 A.L.J. 661 = 1942 A.L.W. 629. 
- ' ■ Entry after alluvion—Requisites to be proved. 

Per Sathe, A.M. —Before any land can Iw entered 
after its alluvion as the propertyits former owners 
its identity on the other side of the river must be 
established. Such identity can be satisfactorily estab¬ 
lished only by juxtaposition and superimposition of 
maps of villages on both sides of the river. {Shirrt/f, 
J.M.aiui Sathe. A.M.) AVaDHISHI PRATAP SINGH 
V. PasHUPAT PR.tTAP SINGH. 1941 O.A. (Supp.) 
951=1941 A.W.R. fEev.) 1200. 

APPEAL. See PraCUCE—APPEAL. 

ARBITRATION. 

See also (1) C. P. CODE. SCH. II (Now REPEALED). 

(2) arbitration act. 

■■ -Arbitrator — A/sicotiduct —Arbitrator hsving 
personal knowledge of some of the facts of the case— 
Effect of—Award—If invalid. 

No doubt cases might ^rise in which the use by an 
arbitrator of his personal knowledge as a ground for 
rejecting the evidence put before him might amount to 
imscondnci; but much must depend upon the nature of 
the arbitration and the relations between the arbitrator 
and the parties. Where the arbitrator is from the family 
circle of the parties, be must necessarily make the 
inquiry in the light of his personal knowledge of the 
family, and so long as be bases his inquiry on the 
materials placed before. Mm read in the light of his 
knowledge of the family, he cannot be held to be guilty 
of misconduct on that account. 

Quaere-. Whether as a matter of law an award can 
be invalidated merely because the arbitrator is per¬ 
sonally acquainted with some of the facts upon which a 
decision is required. {Wadsworth and Patanjali Saslri 
//) RAMANUJACHARIaR V. Vatapathra Savee 
ThaTHACHaRIaR. 1942 M.W.N. 811-66 L.W. 814 
=(1942) 2 M.L J. 698. 

■ —Arbitrator—‘'Misconduct” — Architect arbitrator 
—Latter expressing opinion or having money claim 
against one party—If ground of disqualification. See 
1941 Dig.. Col. 43. SaKHI MaHOMED HVDER l-. 
THarOOMaL B. KirpaLani. I.L-R. (1041) Ear. 
605 = 197 l.C. 623 = 14 BS. 109. 

——Award — Validity—Adjudication upon matters 
beyond limits of submission—Effect of. 

While it is correct that since the recent Arbitration 
Act there need be no form of submisstoo, and the 
authority and jurisdiction of . the arbitrator is to be as¬ 
certained from the agreement for arbitration, neverthe¬ 
less when the parties set out specifically what disputes 
have arisen and what relief is sought in consequence of 
the alleged default by one party, those are the only 
matters upon which the arbitrators are requirerl to in¬ 
quire and to adjudicate. If they go beyond w'hai was 
required for their consideration and decide questions 
beyond which they were required to adjudicate, (heir 
award is void in toto. {Gentle. J ) BENGAL JUTF. 
MILLS V. JEWRAJ HeeRAEAL. 46 C.W.N. 957 = A.I. 
R. 1948 Cal. 13. 

-Award—Validity—Appeal from oiiginal board— 

Commencement of hearing by tribunal of member con¬ 
stituted under rules^Subsequent withdrawal of one 
member—Hearing of appeal concluded and award made 
by rest of the members—Effect—Award—If nullity— 
Board making appellate award consisting of more than 
the requisite quotum—If regularises proceedings. See 
ARBt'J RATION ACT, S. 16. 44 Boin.L.R. 485. 

- Award — VaJidsty — Reference to arbitration 

under Arbitration Act—Sub/fet-matter partly same at 
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A&BITEATIOM. 


INDI.VN bKClSIoSs. 

arbitration act (1899). 8 . 19. 


•io 


decicc of 


Ari,U^'. A : - - /^r,sJ..U^. U if"cSIi^KAc": 


Set 1941 Dig.. Col. 45. NaDIRSHAW 

"iTtUrei-a refeience under the Arbitra.iw Act. leb* TOR t-. OaJRAJ ShE<»K.aKANI)^- 

. “t^hV«.hl2l.uerofai>«<line»uItm 605-HB.B. SU^ Al.R. 1942Bom. 


dag to the Mb)ect-m4Uer of a pending 
tbete i- » referwtce to arbiuution ibfoagh Court under 54 
Scb. il.J.I’. CodVbc reference and the award under the 
Arbilratioo Act are bad, for there cannot be two conflic- 
tieg iaruJictioos relating toone and the same matter, the 
iuriwJictioQ of the Court in the suit, and the jurisdiaioo 
of the arbitrators under the Arbitration Act, even though 
the »Qbjeci.maitcr of the two proceedings U. in part only 
the same. In such a case, it ii impJAsible to separate 
the award made on the reference to arUtiaiioo undec 
the Arbitration Act Into pait^so as to separate the pari 
refating to the subject-matter of the arbitration through 
Court, and the award must fall in its entirety. The vali¬ 
dity of the award under the Arbitration Act cannot be 
upheld as arbitrators must be held to have acted without 
jurisdtc'.i JO. (/?jwi, CJ. anJ fVes/tm / ) GOHKAM 
SUAMBvY p. JomO. LL.B- (1941) Kar. 670*199 
LC. 291*14 E.S. 176*A.UB. 1942 Sind 41 

•Rtftrtmee—CmstrutUon — Rtfertnet ewtfimxr- 


. 19—Application made under Act of 1899—At 
time of bearing new Act of 1940 in operation—Applica¬ 
tion is governed by Act of 1899. See 1941 Dig., Col. 
45. RUPCHANH I'. FANNAI.AI.. 200 1,0.146*14 
E.O. 678. 

-3. 19—Cof«iiact—Arbitration cl^xe—(..uesiion 
as to interp >lation in terms of contract-^! falls within. 
.Sv l94l D;g., Col. 45. I<UPCHtNE»p. PaSNALal. 
200 I.C. 145*14 R.O. 678. 

-3. 19—Contract containing arbiti alion clause— 
One party alleging breach by other and claiming rescis« 
Sion of contract—Suit by o’her against hihi—Latter, if 
entitled to order^tayiug suit. See 1941 Di^., Col. 40. 
KRISHNA S'. HakIPaDa. 199 I.C. 418*14 B.O. 646 
=A.I3 .1942Cal. 83. 

3. 19—Distfeiieu o( Court’—Stay- If to be re¬ 
futed when difficult question of law is raised. 

S. 19 of the Arbitration Act confe.s a discretion 
upon the Judge. It ia a jadicial discretion, but there is 
nothing in the section which would justify the Court in 
holding that the discretion should not be exercised 
on the ground that a dilBcjlt question of law is raised. 
It cannot be laid down as a principle that merely 
because a diffi:iiJt point of law is raised a Judge must 
necessarily exercise his discretion in a particular man¬ 
ner, and that be must refuse to stay the suit. (^Oavis, 
c./. and Weston, /.) AYARAM ATAMPARKASH v. 
SURHDKN &CO. I.L.B. (194L)Kar 687 = 1991.0. 
707=14 B.S, 197*A.I.E. 1942 Sind 67. 

S. 19 —Dispute arising out of agreement— Cosst- 


tug arbitrator to deeide dispute in sueh manner as he 
thought just astd equitable—Power to charge property. 

The reference to arbitration related to a dispute oyer 
the estate left by deceased Sf. In the suit by M's widow 
A against B and C, the parties referred their dispute to 
an arbitrator who was given power under the reference 
to decide the dispute between the parties in suich manner 
as appeared to him just and equitable. B raisud an 
objection to the’award that the arbitrator had no power 
to charge property belonging to him for A's maintenance 
which did not come to him under the award, but was 
alrcaay in his possession. This property was mentioned 
in the schedule to the plaint and a charge was placed on 
the whole of some survey number instead of being spread 

further upon part* of others, in the interest of B himself 1 ract terminated under its provisions—Slay of suit, 
and all concerned. \ Where a contract contains'an arbitration clause and 

Held, that the power given to the arbitrator under 1 ©ne party to it alleges breach by the other of provisions 
the reference was wide enough to cover the arrangement as to payment and claims to have terminated the 


as to the charge of the widow’s maintenance upon B's 
land. {.Davis, C.J. and Weston, /.) JethaNAND 
Pitambsrdas V. MiRABAi. IL-B. (1942) Kar. 86= 
2021.0.152-16 E.S. 24=A.I E. 1942 Sind 79. 

•Stay of suit — Discretion—Confraet witk arbitra¬ 
tion elaute—Subsequent contract creating new rights 
and imposing new liabilitiet—Suit on both —Stay of 
suit—If to be granted. 

Where a second agreement between the parties 
materially affects, alters and modifies the rights of 
parties under a prior agreement and confers rights and 
imposes li-ibilities which are not at all to be foun I in 
the original agreement an arbitration clause contained 
in the fiist agreement but not found in the second has no 
applicability to the new rights and liabilities so Imposed 
and conferred. The Court will not In such a case stay 
a suit based on both the agreements. {Blackwell. /.) 
RAMDAS DWARKAUA'r S'. THE ORIENT PICTURES 

203 I.0.689-44 Bom.LEr739-A.I.E. 1942 Bom. 
332. 

AEBITBATION ACT <IX OF 1899>-Reference 
under in respect of matter In dispute In pending 
dvil suit—Award—Validity.. Set ARBITKATION 
—AWARD. I.L.E. (1941) Ear. 670. 

' 6.2—Agreement executed at Amritsar—Appli¬ 
cability of Act—Punjab Amendment Act (I ofl9il), 
S. 2—Punjab Government Notlficatiom I9l5. See 1941 
Dig., Col. 44. BOMBtvCO., Ltd. v. KaDHaKISan. 
1,L.E. (19^) L43i. 386*198 1.0. 744*14. B.L. 367. 


contract on that ground under the provisions .of the 
contract, the dispute is one arising out of the agreement 
and is referable to' arbitration, and a suit in respect 
thereof should, therefore, be stayed. {Lort Williams 
/,) KRISHNA KUMAR MUKHERJI v. HarIPADA 
UHAITACHARJYA. I.L-E. (1941) 2 Cal. 634. 

-S. 19—oVay of suit—Grant of—Allegations of 

fraud—Contract—Arbitration clause—Suit impeaching 
clause in contract as forged and alleging f rated—When 
to be stayed. 

Questions of fact and law upon which the jurisdiction 

of the arbitrator depends are for the Courts. It is not 

for an arbiualor to decide whether a contract, as put 
forward by one of the parties, contains forged clauses 
or interpolations or contains clauses which have been 
inserted as the result of fraud or mistake or the like. 
Such disputes go to the factum and existence of the 
contract and should be decided and must be decided by 
the civil Courts. A suit involving such questions 
should not be stayed and the issue as to whether an 
added or interpolated clause is binding on the party 
impeaching it should first be decided by the civil Court 
Where there are serious allegations, which if established 
would amount to a case of fraud, there is a prima facie 
case of fraud, and the civil suit should not be stayed. 
If the person opposing an application to slay a civil suit 
is charged with fraud, the Court will invariably refuse 
, to stay; a charge of fraud is a very serious matter and 
any person charged with it has a right to have 9 uch * 
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AEBITKATION ACT (1910), 


THK VF.AkT.V UICKS'I',' 1942. 

• ; ARMS ACT (1878), S. 19. 


3 ^ 


charge iavestig:Ucd by ihe Court. On the other hand ■ absence of misconduct oi tlio^e arbitrators. The ptvper 
if the party resisting an dp,diC4tiou to stay a civil suit t course is to set aside the purported award of the apiwl- 


is the party making a clurge of traud, different, late tribunal and to refer the appeal back to the board 


consideratiorrs will aasc the person Charged does not 
desire trial by the livil Court. Itr such a case the 
Court ill stay the suit unles.s a pnmu fade case of 


to 


be dealt with according to law. (^ISeaumonl, C. /. a,U 

^otHfee, /.) Patel Bros. &. Shree meen.^kshi 
Mills, I.ru. I L.R. (1942) Bom, 668=2021.0.188 


fraud, is made out. A suit iu which a prima fade (:&.%<& —16. B.B. 140 = 44 BOm L.B. 485 = A.I.R. 1942 
of fraud has been established should nut be stayes^unlil Bom. 2S9. 


it has been decided whether or not the added clause in 
respect of which fraud is alleged, is binding on the 
party alleging it. If the decision upon that question is 
in favour of the party impeaching the clause, further 
proceedings la the suit will be stayed and all other 
questions must be referred to arbitration as provided in 
the contract. {Harries, C, /. anJ Manahar Lall, /.) 

Narsingh Pra.sad Boobna V. Dhanraj Mills. 21 

Pat. 544. 

- “ (X or 1940), —Applicability—Application under 
Act of 1899—Act of 1940 coming into force at 
timeofhearing—Whether new or old Act applicable 
See 1941 Dig., Col. 46. Kui’ CHAf* v. PannaLaL. 
200 1.0.145=14 B.C. 678. 

- ■■■3. 14 (2)— Seope — Award—Application to Vef 


aside before pling of award—Competen,y. 

Under the Arbitration Act of 1940, it is not compe¬ 
tent to a party to file an application fur setting aside an 
award till the award has been filed in Court. {Chagla, 

/.) Katanji Virhal & Co. V, Dhiraji AL M.ANI- 
lal. I.LB. (1942) Bom 452=200 10 32=14 E.B 
389 = 44 Bom L.B. 176=A IB. 1942 Bom. 101. 

- S. 16— Powers of Court—Award by arbitrators 

—Appeal—Comtitutiou of board under rules gaoertang 
proceedings—Subsequent withdrawal of one member of 
board after pan hearing—Award on appeal by rest of 
the members —// nullity—Procedure for Court, 

Where once a board of appeal has been constituted to 
bear an appeal from an award made by arbitrators on a 
reference, when that board has taken ccgni2ance of the 
appeal, and has commenced to hear it, then that board 
constitutes the appellate tribunal, and it is not open to 
any member of that board to withdraw and for the 
remaining members to continue to hear the appeal, 
unless, of course, the parties agree to that course being 
adopted. In the absence of consent, the true rule is that 
the tribunal, which has commenced the appeal, must 
contiauei and if any member is obliged to withdraw, 
and the parties are not willing to go on before l e 
remaining members, then a fresh board must be consti¬ 
tuted. The fact that under the rules governing he 
arbitration proceedings the board orrginaliy constituted 
consisted of more members than were nec^^ary to hear 

the appeal and that even after ‘‘‘f. ® 

member the appellate tribunal would consist of more 
[Jan^he'quorum requUite under the rules, would make 
no difference. When once a tribunal is constituted, jt 
cannot be altered and the mere fact that more than the 
required number Of members have been present at every 
hearing would make the procceiings regular. The 
parties are entitled to the united judgment of the appel¬ 
late board, and it Is no answer to the objection to the 
withdrawal of one member that his presence would 
probably have made no difference. The appellate board 
after the withdrawal of a member, isnotproper- 
ly Constituted; and it cannot give a dc..ision after such 
withdrawal in the absence of the consent of the parties. 

If it does so without such consent, the award made by 
the appellate tribunal is illegal and has to be set aside. 

It lb really a nullity. In such a case the Court under 
b, 16 of the .Arbitration Act can set aside the award of 
the appellate tribunal, but it will not set aside the 

originally made by the arbitratora in the .—Presumption of iotnt control—CircHmstaHns, 


S. 17—Limitation for application to set aside 
award expiring on Sunday—Such application made on 
following day—Judgment pronounced on award earlier 
on same day—Effect of. See LIMITATION ACT, S. 4, 
I.L.B. fl942) 2 Cal. 160. 

S. 34—W appointed medical referee of iiisur- 
ance company under written agreement—Agreement 
containing arbitration clause—Company terminating At 
services on ground o4 gross negligence^uit by A for 
damages—Conipaiiy, if entitled to have suit stayed. Set 
1941 Dig.. Col, 46 HaPPY INDIA INSURANCE CO., 
LTD. V. KUMUD BANDHU ChKKaVARTV. 199 10. 
768=14B.C. 657. 

.S. 34— Stay of suit —Charge of fraud or tiiis- 

conduct tnade against a parly—Latter desiring public 
investigation. 

It the claim made in the suit and the claim referred 
to arbitration under an arbitration clause are the same, 
the.suit should prinsa facie be stayed. But the principle 
has often been acted on that if a dispute involves a 
charge, such as one of fraud, it ought not, if the party 
charged desires otherwise, to be decided by an arbitrator 
in privacy. If the facts alleged to constitute the fraud 
or misconduct would have mere evidentiary value in the 
investigation of the dispute they would not in them¬ 
selves be a gruund for refusing the stay of the suit un 
the application of either party. If on the other hand 
they are matters which would be directly in issue, then 
if the party against whom these charges are made wants 
the matter to be investigated in public, he ought to be 
allowed this, and the stay of the suit should he refused. 
{BlagJess, /) EASTERN Steam Navigation Co., 
LTD. V. INDIAN COASTAL NAVIGATION CO., LTD. 
46 O.W.N. 933. 

ARMS ACT (XI OF 1878), Ss, 4 and 19 (f)— 
“Arms"— Spears electroplated and used for religious 
purpose. See l941 Dig., Col. 47 EmperOK v. SOBHa 
SINGH. LLB. (1941) Lah. 789=43 Or.L.J. 76=44 
P.L.R. 56. 

• Sa. 14 and 19 it)—Possession afttr expiry of 
license and before renewal — ff offence. 

The possession of a gun by a person after the expiry 
of hi8 license and before its renewal is in contravention 
of S. 14 and is an offence punishable under S. 19 (/) of 
the Arms Act. Note 11 appended to the conditions 
printed on the license granted in Form XVI, which 
prescribes the fees payable if the license is renewed 
within One month of the date on which it expired and 
those payable after one month from that date, merely 
provides a period of grace during which the application 
for renewal may be made and the fees payable thereon 
deposited. It does not l§y down that the \\i^qufndam 
)i:ense-holder is entitled, as of right, to have the license 
renewed on payment of the fee mentioned. {.Tek Ckand 
and Din Mahomed, //.) EmPEROR V. BaKHSHI RaM. 
203 I.O. 452=44 P.L.B. 486=A.I.B. 1942 Lab. 300. 

S. 19 (f)—Discovery of arms in house occupied 
by joint family—Presumption—Nature of—Weight to 

be attached to. 1941 Dig., Col. 47. HakBaNS 
Singh V. Emperor. Il.B. (1912) Nag. 623=43 
Cr.L.J- 62. 

S. 19 {t)—/Hlerpretation~'CorUrol\ meaning- 
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ASMS AOT afi78). &• 20. 

In a ca lf onckr S, l9{f) of tha Arms Act it is tht 
primarj <hty of the prosecuUoo to prove the pos* 
beMon of the accused, but there may be cases in which 
the droimstances are such that possession of the .accu¬ 
sed can safely be presumed, otherwise it will be impos¬ 
sible for the prosecution to secure a conviction. Hence 
the words ‘and control* in the section roust be taken in a 
wider sense and to mean something more than actual 
possession* Where it was found that the room from 
which the illicit arms were recovered was in the joint 
exclusive possession of the two accused and that other 
male members of the house lived in another portion of 
the houses it was held that the accused most be held to 
have the joint control of the room and that where there 
was no one willing to take the responsibility the only 
possible presumption the Court could make was that 


INDIAN DECISIONS. 

BANKER AND CUSTOMBB- 

Biini Succession Act are not intended to “PP'y 
in other provinces outside Assam. (Sir 
JOGBNDRA NARAVAN ^BBr. DKBEND^t NARAYAN. 

ROV. 2011.0.804=16 BP0.16=6 FL J. (P.o.) 
1 = 46 0WN.897“8 B.B. 824=23 PatL.T. 410- 
A.I.B. 1942 P.O. 44 (P.C.). 

ASSAM LAND AND REVENUE REGULATION 
(I OP 1886). S.i itielui/iHiParaU 


they were in joint control. (TAo/nas, C./.) LaLU 
Singh t/. Emperor. 201 I.C. 409=16 R.O. 06= 
1942 0.A 271=1942 0 W.N. 379=1942 AW.R. 


—The de6nition of ‘estate’ in S. 3 (^) of the 
Assam Regulation is not wide enough to Include a 
separate account for the purposes of S. 70 of the Regu¬ 
lation. Ukram and Pal. JJ.) SOREND^ NATH 
DaS V. ABDUL jALlt. 201 I.0,130= 15 E.G 138- 
76 O.L.J. 109 = 46 O.W.N. S08-A.I.B. 1942 Oal. 
S64. 

Bs. 8 and ^—Fitkery tttlltd in Sylfiet— 


Pattadar. </ <an acquire land-holdtr's status 

— ^ __ __ The settlement of fishery included in the jatnabandi 

(6.0.)'^=1942 AVor.O. 109=43 OrL J. 686-A. of mausas situated in the District of Sylhet under the 


LB. 1942 Oadh 448. 

-S. 20—— Test— Indication of 

intention of ceneealmetit. 

For a conviction to fall under S. 20. Arms Act there 
must be some special indication of an intention that the 
possession of the arms was being concealed from a 
public servant or from a R^lway Official. Hence if a 
man carries an unlicensed weapon in his haversack 
when sitting in the platform of a Railway station, it 
must be conceived that it is bis intention that his 


roles framed under the Assam Land and Revenue RegU' 
lation, was on the basis of the fishery being treated as 
land. The pattadar can. therefore, acquire the status of 
a landholder in respect thereof under Ss. 8 and 9 of the 
Regulation. {.Biswas. MaHARAM ALI». MOBARAK 
ALI. 46 0.W.N.661. 

-B. 'll—Effect of'^Riikt of purchaser at revenue 

sale. 


S. 71 of the Assam Regulation (I of 1886} only says 
that the aaction pnrchascr at a revenue sale tak8i the 
possession of unlicensed weapon may not be known to property sold free from all incumbrances. It does not 
any public servant or Railway official and the case ; say that the purchaser takes the property free from all 


would fall under S. 20 of the Arms Act. {Yorke.J.') 
Man Singh&. Emperor. 202 I.C. 562 = 16 BA. 
179=1942 A.L.J. 888=1942 A.W.B. (H.C.)261 = 
1942 A.L.W. 603=1942 A.Ci.O. 169=43. Cr.L.J. 
B&4 = A.I B.1942 A. 349. 

ASSAM AGBIOULTUBAL INCOME-TAX ACT 
(1939), B. 7 (C )—"Accrued due in the previous »gri 
cultural year"^lf includes arrears. 

The phrase “ rent which accrued due in the previous 
agricultural year" in S 7 (r) of the Assam Agricultural 
Income*fax Act refers only to the current deniand of 
rent for that year and does not include arrears, {Derby¬ 
shire, CtJ. and Panckridgt, J.) BaBU BrOJENDRA 
KiSHORE ROY CHOUDHURY, In the matter of, 202 
1.0.66= 16 R.O. 286= 1942 I.T.B. 410=46 O.W.N- 
i92=A.l.B. 1942 Oal. 467 (2). 

ASSAM BUNl SUCCESSION- ACT (11 OP 1931), 
—Scope—If ultra vires—C<»'cr«pi/«r of luJia Act 
(1935), S. AS'A—Rules, Schedule I, Part II, iitm 5l. 

The Bijni Succession Act is not ultra vires the Assam 
Legislature. The fact that the subject-matter of the 
Act was not made a provincial subject by declaration of 
the Governor-General in Council under item 5l of Part 
11 of Schedule I of the Rules under S. iS-A of the 
Government of India Act would not render the Assam 
Legislature Incompetent to deal with it as a central sub¬ 
ject when the sanction of the Governor-General in 
Council hu Iwtu duly obtained. The Act being one 
regulating a central subject comes within the compe¬ 
tence of the Assam provincial legislalutc whsn the neces¬ 
sary sanction is given. {Sir George Rankin ) JOGENDRA 

narayan Deb t/. uebsndra Narayan roy oni 

to. 394-16 B.P.0.16= 6 P.L J. (P.O.) l-ag 0 W 

?:0.\V(lof ■ 

* {lySeopt- lands entsilt Atsm—lf 

with all additions and accredons 
to the property comprtstd thereto" tn S.2(l) oftht 

V. 1). 1941 -3 


other titles and interests existing in the property. {Ah- 
ram and Pal, JJ.) SURENDRA NATH DAS.p ABDUL 
JALIL. 2011.0.130=16 R.O. 138=76 O.L.J. 109= 
46 O.W.N. 806 = AI R. 1942 Oal. 364. 

ASSAM MUNICIPAL AOT (I OP 1923). 
Sa. 141 and 144—Rent for land let out under S. 40— 
Remedy of Board for its recovery. 1941 Dig., Col. 

48. Golaghat Municipal board v. sonaram 
Gohain. 197 1.0. 660-14E.O. 371. 

— — B. 320—Act of Board irregular—Notice if neces¬ 
sary See 1941 Dig., Col. 49 .GolaGHAT MUNICI¬ 
PAL board V. Sonaram Gohain. 197 1.0.660=14 
R.O.871. 


"■8. 820—Validity of notice—Onus of proof. See 
1941 Dig., Col. 49. GOLaGHAT MUNICIPAL BOARD 
V. vSONARAM Gohain. 19710. 660=14 R.O. 871. 

attachment. 

See (J) PRATICB—AITACHMENT. 

(2) C. P. CODE, 0.38. 

ATTOWIEy. See LEQAL PRACTITIONER. 

auctioneer—P osition and liabilities of—Sale not 
completed after initial deposit—Demand for return of 
deposit—Applicability of S. 230, Contract Act—Auc¬ 
tioneer s right to commission, law as to. See i94l 
Dig., Col. 50. Kaika Prasad v, Sarju Prasad. 
1991.0.302=14 E.A. 861=1941 A.L J. 766=A.I 
R. 1942 All. 90 (2). 

BANKER AND CUSTOMER —Bank appointed 
Receiver—Moneys realised as reeeiier put into its 
current account under Court's order—If become assets 
of Bank—Companies .ict.S. 153, 

Where pending the hearing of a suit relating to un 

estate a Bank is appointed Receiver of that estate the 
moneys realised by it as Receiver and deposited in its 
own current account under the direction of Cdurt remain 
the moneys of the owners of the estate and do not 
^me the assets of the Bank. The Receiver and tb- 
Bank m ^uch a case are the same person; and the BanJ 
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BAMK2R AND ODSIOMEB. 

a$ a receiver cannot become in law iu own ci editor by 
going through the formality of opening a current account 
with itself. The fact that it does so under an order of 
Court can not possibly alter the legal position. If 
therefore, the Bank embarks.upon a scheme of composi¬ 
tion with its crerlitors under S. 153 of the Companies 
Act, it should frame a scheme on the footing that the 
moneys held by it as receiver do not form part of its 
assets, and the Bank can be directed to deposit such 
moneys into Court (^Rfuk/uriea and Sen //.) 
BHOWANIPORE Banking corporation, ltd. v. 
Bkjov Kumar. 46 O.W.N. 910 «A.I.R. 1942 Cal. 
666 .- 


“ '•Contract between-^lAV) applicable—Bank having 
their only office in Travancore—Fixed deposit by 
customer residing in Bombay—Amount paid by him 
to Bank's agents in Bombay—Receipt issued in Travan- 
core—Law governing transaction, 

A Bank incorporated in Travancore and having their 
only office in that State wrote to the plaintiff residing in 
Bombay, on enquiry made by him. informing him of 
their rates of interest on fixed deposits and enclosing the 
necessary opening forms for fixed deposit account. They 
also informed him that remittance made to their account 
with a certain Bank in Bombay would be accepted by 
them at par. The plaintiff remitted a certain amount 
to the Bank in Bombay and wrote to the Bank at 
Travancore enclosing the executed opening form, and 
also the specimen signature card and requesting the 
issue of a fixed deposit receipt for two years in his name 
and the Bank did so. Some time later, creditor's 
petitions were presented to the Travancore Court for 
winding up the Bank, and the Bank thereupon obtained 
the sanction of the Court to a scheme of arrangement 
approved by the majority of creditors. A question arose 
as to whether the plaintiff was bound by this arrange¬ 
ment and as to the law governing the contract of 
deposit, 

ffeld,(,i) that the law which governed a contract 
depended upon the intention of the parties, express or 
implied, and if no intention was expressed in documents 
as in this case, the Courts were left to infer the inten¬ 
tion by reference to considerations where the contract 
was made and how and where it was to be performed, 
(i7) that the contract in this case was made by the offer 
by the plaintiff in the opening form accepted by the 
Bank by the issue of the deposit receipt and therefore, 
the contract of deposit was made at Travancore, (rri) 
that the termi of the deposit receipt which formed part 
of the contractual documents providing that the receipt 
must be sent iu for payment to Travancore pom ed 
strongly to payment at Travancore, that theref^e, the 
nUce where the contract was to be performed was 
Travancore and that consequently the law of that state 
which made the scheme of arrang^ifnt binding upon 
the plaintiff governed the transaction, (f») and that the 
fact that the interest payments were made by a cheque 
on Bombay had very little bearing on the legal position. 
(Lord Atkin.) STATE AIDED BANK OF TRAVANCORE 
V DHRIT RaM. 69 I. A. 1—I L. B. (1942) Kar. 
(P 0 ) 7=1.L.B. (1942) Bom 318=14 B-P.0.116= 
1943MW.N. 810= 66L.W. 289 = 198 1.0.763=8 
B.B. 490 = 1942 Comp. 0.80=46 C.WN. 826=44 
Bom.L.B. 657=1942 AW.B- (P.O.) 46=A.1.B. 1942 
P.0.6=(1842) 2 M.L.J. 256 (P.O.). 

- ' — —Deposit in names of husband and wife of salary 
of husband—Loan by husband alone—Set-off of one 
against another—Right to claim—Presumption as to 
money standing in account of husband and wife. See 
COMPANY—Winding up—Set-ofp. (1943) l M. 
JiJ 161, 


BANKER’S BOOKS EVID. ACT (1891), S. 2- 

"Loss of cheque intimated and payment evitnier- 
manded—Paytnent under that cheque—Liability of 
Banker — Negltgcnce. 

Where a customer intimates to the Bank the loss of a 
particular blank cheque and the number of it is given 
and payment under it is countermanded but the money 
is nevertheless paid under such a cheque, the customer 
cannot be debited with the amount. The Banker is no 
doubt under an obligation to honour his customer’s 
cheques, but he is equally under an obligation not to 
cash them if be receives in good time express instruc¬ 
tions of the customer countermanding payment though 
there is no express provision in the Indian law corres¬ 
ponding to S. 75 of the English Bills of Exchange 
Act which invalidates payment after a countermand by 
the customer, the Indian law recognizes a payment to be 
valid only when it is‘payment in due course'as defined 
in S. 10, Negotiable Instrument Act, (/.r.) in good faith 
and without negligence. {Niyogv,/.) BANSILAL ABIR- 
CHAND V. SadasheO. 1942 N.L.J. 189=1942 
Comp 0.116. 

——Payee of cheque—If has cause of action against 
drawee banker. See 1941 Dig., Col. 50. PUNJAB 
NATIONAL Bank ltd., v. Bank of Baroda, Ltd. 

. 199I.C.802=UB.C.6S9. 

— —Post dated cheques—Certification—Power of 
Manager of Bank. See l94l Dig., Col.SOt PUNJAB 
National Bank, LTD. V. Bank of Baroda, Ltd. 
199 I.C. 802=14 B.C. 689. 

■■ •Trust—Customer haiing current account at one 
branch making over to that branch cheques drawn 
on another branch for realisation and credit—Bank 
smfending payment before receipt of intimation by 
customer of realisation—Right to preferential payment. 

A customer of the Bombay branch of the T. N. & Q. 
Bank, Ltd., having a current account in that .branch, 
delivered on 16—6—1938, for realisation and credit in 
his current account, a cheque of that date for Rs. 1.500, 
drawn in his favour on the Anderson branch of the Bank 
at Madras and another cheque for a sum of Rs. 433 2-0 
drawn in his favour on the same branch. According to 
the course of dealings with the bank he could draw on 
(he said bank only after the said amounts were realised 
and intimation thereof had been given to him. But 
before he received such intimation, the bank suspended 
payment. The amount of Rs. iSOO was realised on 

l8—6—1938, and the other amount on 20—6_1938 by 

the Anderson branch at Madras. The customer claimed 
the amounts as held in trust for him. 

Held (0 that the proceeds of the cheques must be 
deemed to have been realised by the Bombay branch on 
the respective dates on which they were realised by the 
Andereon branch ; (2) that in regard to the amount of 
Rb. 1500, there was, on the facts, “ascertainment" that 
the proceeds had been realised by the bank, to make the 
amount available for drawing, the amount having been 
realised on 18—6—1938, and it being open to the 
customer to have easily ascertained that the amount 
was realised by the bank, but that in regard to the other 
amount of Ri. 433-2-0, it could not be held that there 
had been such ‘‘aboertainment”. The customer was 
therefore entitled to rank as an ordinary creditor in 
respect of the sum of Rs. 1.500 and as a preferential 
creditor in respect of the sum of Rs. 433-2-0. (Venkata- 
ramana Rao, J.) MODERN AUTOMOBILES V.l N. 

4 Q. Bank, Ltd. 1942M.W.N. 842=A.I.B. 1942 
Mad. 377= (1942) 1 M.I 1 .J. 241. 

BANKER’S BOOKS EVIDENCE ACT (XVm 
OF 1891), S 2 (8)—Requirements not cairied out— 
Effect. See 1941 Dig., Col. 5l. FaHMa Bee Bee v. 

Official Trustee 108l O-664»i4Bjfc,ao7, 












INDIAN DECISIONS. 



bar OOUNOILS ACT (XXXVm OP 1926). S 8 
—Mairti B*r CouH<il Rulttt Rr, 1 (i), lo and 22 
.4do«4tt tnrMtd in Rangoon High Court 
stparotim of Burma—Appliidtion to Madrai High 
Court oftiruporation for enrolment there—Exemption 
from eomptioHce with Modrat Bar Couneil Rulet^ 
PrJMr to grant—Enrolment fee under Art, 30, Stamp 
Act—If to be paid afresh. 

The petitioner, an advocate of the Rangoon Higb 
Coort, who bad obtained the law degree of the Rangoon 
University, was enrolled as an advocate of ihe Rangoon 
High Court long before the province of Burma was 
fiom British India under the Government or 
In^ia Act of 1935. As a result of the invasion of 
Burma by the Japanese, the petitioner came over to 
Madras where he was born, and applied to the High 
Court at .Madras for enrolment as an advocate of that 
High Coort. The Bar Council of Madras passed a 
resolution under the proviso to R. I6 of the Madras Bar 
Council Rules, recommending exemption from strict 
compliance with the rules requiring study for one year 
as a pupil In the (^hambers of an advocate practising in 
Madras and the passing of the prescribed examination 
etc. The petitioner who had already paid the stamp 
fee under Art. 30 of the Indian Stamp Act to the 
Rangoon HighCourl for his enrolment there also applied 
for exemption from paying the stamp fee over again for 
his enrolment In the High Court at Madras. 

Held, (1) that the case was a ht one for granting an 
exemption from strict compliance with the Madras Bar 
Council Rules relating to enrolment j (2) that the 
petitioner, having once paid the stamp fee, as required 
by Art. 30 of the Stamp Act to the Rangoon High 
Court, which had the status of an “ Indian High Court” 
at that time, came within the exemption contained in 
that Article, and was not therefore bound to pay fresh 
stamp fee on hU enmlment in the High Court of 
Madras. {LeaekeC.J., Krishnaiwami Ayyangar and 
Somayya, //.) KriSHNASWAMI, In re. I.L.B. 
(1942) Mad 663-202 I.C. 306«1S B.M. 481 =>55 
L.W. 827-1942 M.W.N. 783« A.I.E. 1942 Mad- 455 
»(1942) 1 M.L.J. 699 (F.B.). 


BENGAL ACTS. # 

BBNAMI— for costs against benamidar—If 
ean be executed against benefieial owner. 

The executing Court is to execute the decree as it 
stands and cannot be asked to enter into a discussion of, 
or to decde the question as to who is bene6cially 
entitled under the decree or against whom the decree U 
to be executed. Consequently, a decree for costs against 
a benamidar is not executable against the beneficial 
owner. The question of the liability of the beneficial 
owner must be raised in the suit in which the decree 
was passed. It cannot be raised in the execution 
proceedings, much less by a separate suit. {Iqbal 
Ahmad, C./., Ganga AfSth and Dar,//.) CHANDRA 
Shekhar Manohar Lal. 201 I.O. 695el6 B. 
A.79“1942 A.L J, 867 = 1942 A.W.B. (H.O.)24l' 
1942 A.L.W. 478=AJ.B. 1942 All. 233(F.B.). 

■ ' - Nature and incidents of benami trapsaeiiont^ 
Purchase by father in name of son—Onus—Effect of 
S.‘&2, Trusts Act. 

In the case of benanii transactions, in the aense 
of a real transaction, the benamidar becomes a trustee 
holding on a resulting trust. Hence in the case of a 
real as opposed to a purely fictitious purchase by a 
father in the name of bis son m which the father admit¬ 
tedly provided the purchase money, a resulting trust in 
all cases arises in the father's favour, unless there is 
positive evidence of an advancement or gift. And, if a 
gift is alleged by the son in whose name the transaction 
stands, it is for him to prove it. S. 82 of the Trusts Act 
does not in any way alter the law. It says no more 
than that the Conrt has to be satisfied of two things 
before a resulting trust can be declared ; first that some 
one other than the actual transferee provided the pur> 
chase money and * secondly, that the person did not 
intend the money to be a gift. It does not say how the 
Court is to be satisfied of this latter fact and still less 
upon whom the onus of proving it is to lie. ( Yorke and 
Braund. //.) SlDDlCA BBOAM V. ABDUL JaBBAR 
Khan. I.L.B. (1942) All 478=1942 A.L.W. 612= 
1942 A.L.J. 534-1942 A.WJt. (H.O.) 197-AIE 
1942 AU. 808. 


I -B. lO—fifiteonduet—Benami purchase of specu- 
Utivi interest in prospective litigation. 

The purchase of a speculative interest in a contem- 

S lated litigation by an Advocate benami in the name of 
is mother, by concealing Ms identity as the real pur- 
ebawr, denial of the fact of the benami purchase and 
assertion that the mother was the real purchaser and 
production of false evidence In support thereof amount 
to misconduct which upon a strict view of professional 
ethics renders him unfit to be a member of the legal 
profession. {Xhomas, C.J. and Ghulam Hasan, /.) 

PUBLIC pkoskcutor V, Kanhaiva Lal Shukla. 
1942 O.W.N. 766^1942 0-A. 614. 

■ Bolsa under B. I'^Scope—Maniotory or 
directory—Death of mesnher of inbunal before eigning 
report—Effect. 

The direction in K. 7 of the rules ol procedure uintcr 
the Bar CuundU Act that all members of the tribunal 
shall sign their findings U mandatory. If a member of 
the tribunal dlca before the report has t«*n completed, 
thbl U. drawn up and signed, the tribunal i.Yases to be 
properly constituted. In such clrcum>ianct-« the report 
of thi surviving members of the tribunal laiiKoi bo lakrm 
Into consideration by the Court, and a new tribunal 
must be constituted and the investigation pr.v«« with 
de n,vo, (£/ar4, C> J. Stoehett aieg Kstppunmami 
Ayyar, JJ.) AN ADVOCATE, fn the matter cf I.L.B 

(1942) Mad 428 -199 X 0.149 = 14 B.M. 654 « 66 L. 
W. 48-1942 M.W N. 184 (1) •• A.I R I9u Mad 
967-(1948) 1 U L.J. 160 (F B )- 


- ureui iutf tv ne/raua ereaiiors—j rOHifer by 

benamidar—Suit for posseesion by transferee against 
owner—Plea of fraudulent nature of benami sale in 
defence — Availability. 

Where the real owner of a property transferred to a 
benamidar his property to defraud creditors and died 
and the benamidar transferred it to a person who was 
aware of the fraudulent nature of the transaction; in a 
suit by such transferee against the brother of the «igi- 
nal owner for possession the defendant could set up the 
fraudulent nature of the original benami sale as a 
defence and the maxim in pari delicto potior est conditio 
possidentis and the maxim ex turpi eausa non oritur 
oitio would prevail against the principle nemo suam 
turpitudinem est audundus, {Digby, /.) BISHWaNaTH 
V. Surat SinOH. 1942 N.L.J. 586. 

-Presumption — Purchase by Indian ChrUtian 

busbsnd »n name of wjfe—Eflfeci—Doctrine of advance¬ 
ment—Application of. Trusts Act. S. 82. ('19421 
1 M L.J 628. ^ 

BENGAL ACTS. ETC. 

A8« awl Assam OItU Coarts Act (Xn ol 

Agricultaral Debtors Act (Vn ol i9Sfi) 
^”l8M) Bofulation (i ol 

cess Act (IX ol 18801 
Ooart ol Wards Act (IZ ol 1879) 

Food Adulteration Act (VI ol I9ib) 

Land Bsglstratlon Act (VU oi i| 76 ). 
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bbnoal acts. 


BENG. AOBI. DEBTORS ACT (1936), S. 84. 


Land Beveaue Assessment (Presumed Lands) 
Regulation (II of 1819). 

Land Revenue Sales Act (XI of 1869). 

Local Self-Government Act (XII of 1865). 
Money Lenders Act (X of 1940). 

Municipal Act (XV of 1932). 

Von*Agrlcultural Tenancy (Temporary Pro¬ 
visions) Act (IX of 1940). 

Patnl Regulation (VIH of 1819). 

Permanent Settlement Regulation (I of 1793). 
Public Demands Recovery Act (111 of 191S). 
Public Gambling Act (Hof 1867). 

Rent Act (X of 1869). 

Rent Recovery Under Tenures Act (Vm of 
1866). 

Sanitary Drainage Act (VIII of 1896). 

Tenancy Act (VIII of 1886). 

Wakf Act (XIII of 1934). 

BENGAL, AGRA AND ASSAM CIVIL COURTS 
ACT (XU or 1887), S. 8 (2)—Additional District 
Judge—Jurisdiction to deal mth application for registra-1 
tion of wakf estate when transferred to him by District 
Judge. See MUSSaLMAN WaKF ACT. S. 2. 1942 P. 

W.N.94. 


■ -3.13 (^—Order of re-diitribution of butinest — 
Effeet of—If effects transfer of iurisdietion. 

An order of a District Judge under S. 13 (2) of the 
Civil Courts Act does not effect a transfer of jurisdic¬ 
tion. It merely distributes, as a matter of convenience 
and with reference to certain local areas, the civil 
business amongst two or more Courts, each of which 
has jurisdiction over the whole area. In such cases 
neither of the Courts would lose the jurisdiction which it 
acquired under S. 13 (l) of the .\ct. (Mukherfea and 
Biswas, jj.) Masrab Khan ». debnath Mau. 
IL.B. (1942)1 Cal. 289 * 2011.0. 234=16 R.C. 144 
*46O.W.N. 141 = 76 O.L.J. 266==A.I.B. 1942 
Oal. 821. 

_-S. 2\—Suit for partition—Trial Court s deeh 

don as to value of subjeeMnatter—lf determines right 

'’^Inlfsiit for partition the decision 

as to valuation of tlic subject-matter of the suit for 
ourpoaes of juiisdiclion must be taken as toal and con- 
dusive during all the stages of the suit irrespwtive of 
what the parlies might agree later on to be the actual 
ma?kel value of the suit properdes jnust determine 
Se right of appeal under S.2I. (Mukhenea ana Rox- 

r If rr\ PRi«A NATH ROY v. Sridhar Chandra 

K {onU 466 = 16 B.C. 200= A.I.E. 1942 Cal. 


60. 

BENGAL AGRICULTURAL DEBTORS ACT 
(vilOF 1936). s. 2 (Q&y—Munsirs Court exerei- 
sing Small Cause Court jurisdiction—If Civil Court. 

The Court of a Muiisif exercising the jurisdiction of 
X Court of small causes is a Civil Court within the defi¬ 
nition given in S. 2 (6a) of the Bengal Agricultural 
Debtors Act. (Roxburgh, /.) Fv^ZAL AHMED v. 
EtimALI. 2001.0. 341 = 16 R.C. 68=46 O.W.N. 
891*A.I.R. 1942 Cal, 337. 

——3. 2 (6gi)—Small Causes Court—If Civil Const. 

A Court of small causes constituted under the Provin¬ 
cial Small Cause Couits Act is not a “Civil Court'’ 
within the meaning'of the Bengal Agricultural Debtors’ 
Act. (Edgleyand Biswas. /Ai) LlLABATl DEBI v, 
AYSHA Khatun. 2021.0.15=16 E C. 296 =76 0. 
L.J. 107=46 O.W.N. S90=A.I.E. 1042 Oal. 466. 

- .- 8 . 2 (8)—‘Debt’—What constitutes. See 1941 

Dig., Col. 53. Jabbd Sheikh ». Taker Mallick. 

1971.0, 606*14 R.C. 368. 


•-S. 8 (2)—Order that debt is nil—Legality. Set 

1941 Dig., Col. 54. Biraja mohan ». abaninath. 
2001.C. 106=14 R.C. 668=76. O.L.J. 87=A,I,E. 

1942 CaL 227. 

-38.13(2) and 34—Order under S. 13(2)—If 

terminates proceedings before Board—Effect of, on 
notice under S. 34, 1941 Dig., Col. 5.4. BIRAJA 

Mohan &. ABANINATH. 2001.0.105=14 R.O. 668 
=76 0.L J. 87=A.I R. 1942 Cal. 227. 

-3. 20 (as Applicability—Pending 

suit, 

S. 20 of the Bengal Agricultural Debtors Act, as 
amended by Act VIII of 1940, applies to a suit pending 
at the time when the Amending Act came into force, as 
that Act has not touched the substantive rights of the 
parties but has merely altered the procedural law by 
changing the forum in which a dispute as to whether a 
partiralar liability is or is not a debt is to be deter¬ 
mined. (msttn Ali and Blank, /J.) BiRESWAR 
Moral v. Indu Bhusan Kundu, 46 O.W.N. 1020. 

' 3. 20 (as amended)—Retrospective effect. See 
1941 Dig., Col. 54. JABED Sheikh v. Taher 
Mallick. 197I.C.606=14E.O.S68. 

S. 33—Creditor failing to avail himself of 
certificate procedure to realise award amount—Suit to 
recover such amount—Maintainability. See 1941 Dig., 
Col. 54. Nalini Kanta Maity®. Brojo Mohan 
Patra. 199I.C, 450=14R.0.667. 

-3. 84 — Applieability — Mortgage sale set aside 

under (9.21, R.<)0,C. P.Code, by executing Court 
—Order of remand by High Court — Subsequent 
ftoiice for stay—Balance of purchase-money deposited by 
auetioss-purckasers before notsee—Executing Court, if 
bousid to stay proceedings. 

A sale held in execution of a mortgage decree was set 
aside by the executing Court on an application filed by 
the judgment-debtors under 0. 21, R. 90, C. P. Code, 
and an appeal therefrom was also dismissed. But the 
High Court in revision remanded the case for a hearing 
on the merits. The executing Court received a notice 
under S, 34 of the Bengal Agricultural Debtors'Act 
before it proceeded to hear the application for setting 
aside the sale pursuant to the order of remand. The 
auciion-purcbaseis deposited the balance of the pur- 
ebase-money before the notice and by (hat deposit the 
entire decretal dues were satisfied. 

Held, that the order of the High Court had the effect 
of wiping off the debt retrospectively and that as the 
debt was satisfied by the sale, S. 34 of the Bengal 
Agricultuial Debtors Act bad no application and that 
consequently the executing Court was not obliged to stay 
the proceedings, (Edgley and Akram, //•) BlJOY 
GOBINDA BASU V. NOAKHALI LOAN OKFICB, LTD, 
46 O.W.N. 725«=76 O.L.J. 499. 

—■ I S. S4— “Barga" suit—Civil Couit, if bound to 
stay. See 1941 Dig., Col. 55. Sitaram BhaTta- 
CHARJEE ». PaNCHA MUCHI. 2011,0. S99 = 16R.O. 
19S=A.I.B. 1942 Oal. 229. 

— 8. 84—Decree for ejectment under S. 66 (2) of 
the Bengal Tenancy Act—Application by tenant to 
Board within time specified in decree for paying arrears 
of rent-Notice to executing Court—Court, if can stay 
execution in respect of rent and proceed with ejectment. 
See 1941 Dig., Col. 55. KaSHI NatH v. SonaULLa. 
I.L.B, (1941) 2Oal.647=19910. 796=14B.0.677 
=A.I.B. 1942 Cal. 232. 

- —3. Z^Deeree of Court its Native State—Trasis- 

fer for execution to British Indian Court—Latter 
Court, if bound to stay on notice from Beard, 

A claim under a decree obtained in a Court in a 
Native State is not a debt within the meaning of the 






















INDIAJS. DECISIONS. 



BBHQ. AQBL DBBT0B8 ACT (19S6), 8. 34. 

Bengal Agricnltaral Debtore Act. Cooseqnenlly, a 
BiUUh Indian Cooit to which the decree is traniferrcd 
for eaecntio.'x U not bound to stay the proceedings on 
receipt of a notice from a Board under S. 34 of the Act. 

/) AUANATULU FRODHAN SUSHJI- 
CHANDRA. 46C.W.K. 610. 

- 8. 34— Court rtetiving notitt—If 

h«und to rtay protetJings. 

A District Jadge eaercising Insolvency jorisdtction is 
boond to Stay the pioceedingis before him on receipt of 
a tiotice under S. 34 of the Bengal Agricultural Debtors 
Act. The jurisdiction which he exercises under the 
Insolvency Act is one exercised by him as the principal 
Civil Court of the District and not as persona designaia 
and the Insolvency proceeding is one relating to a debt 
within the meaning of the Bengal Agricultural Debtors 
Act. {Mukherjea find Blank, //.) RaMKUMAR 
rawdhanp. Samanta Kumar. 48C.W.N. 607. 

■ ■ — a. 34— Joint decree against several judgment- 
debtors~Some alone applying to the Board—Entire 
proceedings, if must be stayed. See 1941 Dig., Col, 55. 
Upendra Narayan V. Shib Chandra. 199 I.C. 
834<=14B.O. 654. 

84, ISfrand 2 (8)—Liability incurred before 
and after 1st January. 1940, included in application to 
Board—Suit in respect of same liability—Partial stay- 
permissibility. See 1941 Dig., Col, 56. SiTARam 
BHATI'ACHARIBE V. PaNCHA MUCHI. 20l I.O. 399 
■=16 B.O. l9S»A,.IJt. 1942 Oal. 229. 

■' -Bb. 84 and 20 —for stay—Duty of 
Court—Power to decide if debt is debt within^Aet. 

A Civil Court receiving a notice under S. 34 of the 
Bengal Agricultural Debtors Act is precluded by S. 20 
of that Act from deciding whether a particular debt is 
a debt within the meaning of the Act or not. -By that 
section.the Board is to decide that matter. Under S. 34, 
the Civil Court roust proceed on the footing that there 
U a debt within the meaning of the Act and on that 
footing must stay the proceedings until the Board decides 
that matter, {kasim Ali and Pal, JJ.) DerasTULLa 
MUU.IK & Co. V. RADUA KRISHNA DUTTA & SONS. 
46 O.W.N. 456 f2). 

——S. 34 — Idotiee under — if operative outside 
Bengal, 

The Bengal Agricultural Debtors Act is operative 
only in the province of Bengal and no notice under S. 34 
of the Act issued by a Debt Settlement Board in Bengal 
can 1 m binding on any Civil Court functioning outside 
the province. Therefore, a Munsif in Assam is at liberty 
to ignore a notice issued by a Debt Settlement Board of 
Bengal under that section. {MnkherjeaaHd Biswas, /J.') 
M. NUKUL ilAQUE V. MOHINI MOHAN. 46 0 W N 
456 (1). 

— —8. 34—Order staying execution—.\ppeal—Revi¬ 
sion. See 1941 Dig., Col. 56. Gko. Miller & co., 
LTD. V. PABNA MOTOR SRKVlCV. IL.B. (194112 
Oal. 643^198 1.0.736»14 B.O. 488. 

-B. 34—‘Proceeding for .ascertainment of mesne 

profits' under O. 20, R. 12, C.P. Code—If one in respect 
of 'dfcbt'—Such proceeding If must be stayed on receipt 
of notice. See 1941 Dig , Col. 57. jABtD SmeiKH v 

Tahkr MaLLICR. 197 1 0. 606-14 B.O. 368. 

-(ai amended by Act VUI of imo) 8a 34 

20. 8 and 2(8)—Rent suit for artears both‘anterior 
and subsequent to 1st January, iWO-AppUcailon by 
tenant to Board mentioning entire claim u one item of 
debt—Nolle* by Board—Partial stay of auit—Ptrmls. 
slblllty. See I94l Dig., Col. 57. Manager, Nator 
Raj Ward's Estate r. Ceda Bewa, aoo ijj so¬ 
il ».0.660-76 O.L.J. 400. ^ 


BENO.AOBI. DEBTORS ACT (1986). B. 34. 

__88.34 and 2'i%)—Ptnl suit for period Prior 

and subsequent to 1st January, \9iO—ProbliUi of stay 
of suit—Best solution. 

Where a claim in a rent suit trending m a Court 
covers arrears prior to 1st January, 1940, as well as for 
a period sulrseqnent to the said date, and that Court 
receives a notice from a Board under S. 34 of the Bengal 
Agricultural Debtors Act, the best way of solving the 
problem of what is to be done as regards the stay of the 
suit is to permit the plaintiff to withdraw the claim for 
the period subsequent to the 1st of January, 1940. with 
permission to bring a fresh suit on the same cause of 
action. {Hetsderson, /.) JOGINDRA NaTH ROY v. 

Gafur Shsik‘ 46 O.W.N. 656. 

-8. 84 —Stay of proeeedings—Property transfer' 

red by fudgment-debtor pendissg exeeutson—Transferee 
applying to Board — Court, if should stay exeetsiion 
proceedings o»s reeeipt of notice—Transfer alleged to be 
benams — Question, if to be decided by Court or Board, 

Where a judgment-debtor transferred a share in bis 
putni while proceedings in execution of the decree against 
him was pending, and the transferee made an application 
under S. 8 of the Bengal Agricultural Debtors Act and 
the Board sent a notice under S. 34 of the Act to the 
executing Court. 

Held, CO that although the lrai\sferee was not per* 
sonalty liable for the decretal amount, he was bound to 
pay it if he wished to save the putni, that he was entitled 
to make a case that that liability was a debt within the 
meaning of S. 2 (8) of the Act and under S. 20 of the 
Act it was for the Board to decide whether that liability 
was a debt or not, and that the appropriate order for the 
Court to make on receipt of the notice would be that 
execution should go on against the judgment-debtor but 
that the tenure should not be brought to sale even to the 
extent of the interest of the judgment debtor until the 
disposal of the application by the Board; (it) that if 
the case of the decree-holder was that the transfer of the 
property was a mere Mwmi transaction, that question 
most be decided by the Executing Court and not by the 
I Board being outside the scope of S. 20 of the Act. and 
j that if it was found to be benami the Court roust proceed 
with the execution. {.Henderson. Jf) MaHAMAya Debi 
K. INDRA NARAYAN Das. 202 10. 768 = 76 O.LJ. 
844 = 46 O.W.N. 880=A.I.E. 1942 Oal. 632. 

-8. 84— of suit ordered wrongly—Suit, if 

abates on atoard mode by Board. 

A suit wrongly stayed under S. 34 of the Bengal Agri¬ 
cultural Debtors Act by a Small Cause Court which is 
not a Court within the definition of 'Civil Court’ in the 
Act, does not abate by reason of an award being made 
by a Debt Settlement Board. {Henderson, /.) SaNKar 
NARAIN GHOSALr. AMAR NaTH MaZUMDAR. 46 0. 
W.N. 846. 

—“Ss. 84 and 83 —Ssdt for declaration of title and 
possession on basis of salt-Defence that transaction was 
mortgoge—Notice from Board on applieatsoH by defeM. 
dant for,settlement of mortage debt—Jurisdiction of 
civil Coutt—lf barred. 

A notice issued by a Debt Settlement Board under 
1 S. 34 of the B. A. D. Act can not prevent a civil Court 

from trying a smt which is one for a declaration of the 

' plaintiff’s title to a certain property based upon an 
alleged sale by the defendant and for recovery of 
possession thereof, although the main defence of the 
defendant is that the transaction was really a mortnee 
and that he hat applied to the Board for settlement of 
the mortgage debt. Nor Is there aoytMng in S. 33 of 
j the Act which bars the Court from proce^ieg to try the 
I suit. {Henderson, J.) SaCHIRaNI BiSWaS v. 
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BBNO. AOBI. DEBTORS ACT (1936), 8. 62. 

NAGENDKA Nath. 203I.0.420«46 O.W.N. 961“ 
A.IB. 1942 Cal. 662. 

•*—8. 62 — Interpretation — Period detiveen die- 
missal of application by Board and review applica 
tion—Period between dismissal of review application 
and filing of appeal therefrom^U may be excluded. 

S 52 of the Bengal Agricultural Debtors Act should 
be strictly construed. The words “the time during 
which such proceedings continued*' in that section mean 
any period during which something in connection with 
the proceedings was going on. It does not include a 
period during which nothing was pending on the file at 
all. Therefore, the period between the dismissal of the 
application by the Board and the filing of an application 
for review, and the period between the dismissal of the 
review application and the fiiing of an appeal there* 
from, cannot be excluded under the section. {Hender> 
son, /,) Probodh Chandra Haldar ». Bani 
ChaRAN KUNDU. 200 I.O. 797 = 15 R.O. 106“74 
O.L.J. 645 = 46 O.W.N. 211 = A.I E. 1942 Cal. 289. 

- -(as amended by Act VUI of 1940). Sa. 84,36 

—Applicability—Presidency Smajil Cause Court's decree 
—Notice from Board—If can operate to stay execution 
proceedings. See 1941 Dig.. Col. 58. GeO MiLLER 
& CO. Ltd. V. Pabna motor Service. I.L.R, 
(1941) 2 Cal. 643 = 1981.C. 785=14 B.O. 488. 

BENGAL ALLUVION AND DILUVION RE¬ 
GULATION (XI OF 1826), 8.4 (1) and (3), para. 2 

^Bight to island ehars—lf can be claimed by sub- 
ordinate tenant—Bengal Alluvion Land Settlement 
Act, S. 2. 

The words “tenure”’ and “estate" in S. 4 (1) have 
been used not merely as connoting different modes of 
holding property but as referring to the land or the pro* 
perty itself which is held by a proprietor or the different 
classes of tenants. In fact, the words "estate" " tenure ’’ 
and “land" have been used as synonymous expressions. 
The word “estate" in S. 4 (1) and S. 4 (3), para. 2 is in¬ 
tended to bear the same meaning. Consequently the words 
"whose estate or estates may be most contiguous” in S. 4 
(3), para. 2 indicate that the right to island chars with 
fordable channels can be claimed not only by the zemin¬ 
dar or the actual proprietor of an estate but also by any 
species of subordinate tenant who holds lands under 
such zemindar. The right of the subordinate tenant 
under S. 4 (3). para. 2 to claim title to the island chars 
is not taken away merely because S. 2, Bengal Alluvion 
Land Settlement Act (XXXI of 1858), does not mention 
that bis right is protected inasmuch as a mere omission 
in later Act cannot take away a i ight created by an earlier 
statute. Moreover S. 1 of Act XXXI of 1858 contemp¬ 
lates only alluvial accessions which are dealt with under 
Cl (1) of S. 4 of Regulation XI of 1825 and it does not 
soeak of any island char formed on the bed of a river. 
(Afukherf'ea and Sen, //.) MONOHAR KAIBARTA t>. 
Tagadish Chandra. 202 I.O. 898 = 16 R.C. 330= 
46. OWN. 298=A.I.E. 1942 Oal. 857. 

- . 3 . 4 {Z')^Fordability of channel-^Elemcnts 

necessary. , , ,, 

Under S. 4 (3) it is enough if the channel is fordable 
at any season of the year and the word ‘year" refers to 
the year in which the formation of the island took place. 
Where the channel could be crossed on foot during the 
dry season of the very year in which the char was form¬ 
ed and there is nothing to suggest that the men who 
crossed the channel were not men of average height or 
that the channel was crossed only In a zigzag manner 
the channel must be regarded as fordable. {Mukherjea 
and Sen, /J.) MONOHAR KAIBARTa v. JaGaDISH 
CHANDRA. 2021.0.898=16 B.O. 330 = 46. C.WJ7. 
298=A.I.B. 1942 0«1. 367. 


BENG. CESS act (1880;. S. 49. 


' 8. 4 {Z)—Title to island chars thrown up in 
navigable river—English and Indian Law. 

Under the English law an island rUing* up in a tidal 
and navigable river prima facie belongs to the Crown. 
A subject may acquire title to the island arising in tidal 
waters where the bed and the soil of the tidal river were 
in the subjecl before the island arose. Thus under the 
Law of England the title to such an island is regarded as 
an incident of the ownership of the bed. The Indian law 
[S. 4 (3)] follows the same principle subject to the doc¬ 
trine of fordable channel which is peculiar to it. (.Muk- 
heriea and Sen, J MONOHAR KajBARTA r. JAGA¬ 
DISH CHANDRA. 2021.0.398=16 EU. 880 = 40 0. 
W.N. 298=A.I.B. 1942 Cal. 367. 

——S. 4 (3)—7’«i/ Path between holding and ckanntl 
—Holding, if contiguous to island char. 

The path between the fordable channel and theplain- 
liS's land was not a regular or public pathway but a 
tow path forming part of the plaintiff's raiyati land used 
by boat^nen during rainy season for the purpose of 
towing boats:. 

Held, that the plaintiff’s holding must be regarded as 
contiguous to the island char within S. 4 (3) in spite of 
the tow path. {Mukheriea and Sen, //.) MONOHAR 
KAIBARTA r/. JAGADISH CHANDRA. 202 1 0.398- 
15 R.O 830=46 O.W.N. 298=A.I.R. 1942 Oal. 867. 

-S. 6—Churs formed out of river bed since 

decennial settlement — Liability to assessment, See 
1941 Dig., Col. 58. SECRETARY OF STATE P.MIDNA- 
PORE ZAMINDARY CO., LTD. 46 O.W.N. 218. 
BENGAL OESS ACT (IX OF 1880), S. 20-Con¬ 
struction and scope—Bar under—1/ applies to period 
I before 6line of cess return. See 1941 Dig., Col. 59. 
<?amanta RADHA Prasanna Das p. Barendra 

JS8 1.0.122=14 E.P. 383 = 8 B.E. 

831 

■ g _ /ff/,/ payable—Decree for rent and ciss 

at specified rate—Subsequent reduetiostof rent in rent 
reduction proceedings—Effect on cess decreed—Deeree 

forcess—IfoffecUd. 

There is nothing in Bihar Act IX of 1938 to suggest 
that after a decree has been passed, the decree-holder 
cannot recover the entire amount of the cess which has 
been decre^. Where a landlord has already obtained 
a decree for arrears of rent and for cess at a'specified 
rate, and rent Is subsequently reduced in rent reduction 
proceedings under S. l5 of Bihar Act IX of 1938, the 
decree for cess is not affected by the rent reduction pro¬ 
ceedings, the cess being recoverable over and above the 
rent. The decree-holder is therefore entitled to recover 
the entile amount of cess decreed and there ii no 
warrant for holding that cess must be charged under 
S. 41 of the Bengal Cess Act only on the amount of 
rent as reduced under S. IS of Act IX of 1938. 
{Harries, C.J. and Fasl Ati, /.) INDERDEO SaHAI 
V. Ram Ranbijov Prasad Singh. 21 Pat. 628=203 
I.O 418=9B.B. 80=16B.P. 172=A.l.R. 1942Pat. 
470. 

'3. 4B—Certificate officer—Powers of—Power to 
add or implicate parlies exempted by Cess Deputy Col¬ 
lector. 

Proceedings under S. 49 of the Bengal Cess Act are 
taken by the Collector or Cess Deputy Collector 
and may be said to originate the certificate 
proceedings. It is not open to the ^ certificate 
officer to amend the certificate so as to implicate or 
add parties against whom the Collector or Cess Deputy 
Collector did not issue a requisition. The certificate 
officer's power to amend a certificate does not extend to 
including as'certificate debtors persons whom the require- 
ing officer (Collector or Cess Deputy Collector) has once 













45 


INDIAN DECISIONS. 


46 


BBKQ. OE&S act 1880), 8. 58. 

Mcopted ooder S. 49. {AfidJlUM.) GUNESHWAR 
JHAV.JAIMOHAN. 8B3, 777. , „ 

——fl. 68— re<ov<raHe unJer—If 'sum dut — 
DatMt tkt ctat oh kdiing oh 

liquiioitd itU and sum dut. 

Sums recoveraWe under S. 58 of the Bengal Cess Act 
are sums due to the landlord. If a person is liable to 
pay a sum, such a sum is due from him. When the 
holder of an estate can tecover double the cess from a 
tenure-holder who is in default, then when such a default 
occur* the tenure holder Is liable to pay double the cess, 
and that is a sum due from him to the landlord. Double 
the cess on a holding is certainly a liquidated, debt 
and is a sum due. {Harrits, C. Pad AH and 
Dhadt, jj.) Kambshwar Singh Bahadur v. 
Mahadeujee Deola Asthan Templs. 21 Fat. 
634°S0110. 682=16 B.P. 69=8 B.B. 802=28 F.L. 
T. 682=A.I.B. 1942 Pat. S29 (F.B.). 

•8. 64*A— Applieabilily. 


S. 64-A of tbe-Bengal Cess Act applies to proceedings 
before a decree and not to proceedings afterwards. 
i_fJarria,'C. J., FutJ Alt and Dhavle, JJ.) KaMESH- 

WAR biNGH Bahadur «. Sri Mahadeojbb Deola 
ASTHAN Temple. 21 Fat. 634 = 2011.0. 582=15 
E.F. 69=8 B.E. 802=23 F.L.T. 682= A.I.E. 1912 
Pat. 329 -.r.B.). 

W A—App/ifoir/i/y—Z)tf«We th< amount of 
cess with interest under S. 58 —Suit to recover — Limita¬ 
tion. 

Ch. IV of the Benga* Cess Act b a self-contained 
Chapter dealing with the lights and obligations of the 
parties in respect of a rent-free tenure or holding. The 
Legislature intended that all sums recoverable in respect 
of such holdings should be recoverable under S. 64*A 
of the Act and that the 4 years' period of BmUation 
would apply. Any sum which is recoverable i. 
a sum due from the person from whom it is 
sought to be recovered. S. 64 A would therefore apply to 


BENQ. land BEGIS. ACT (1876J. 

ESTATE :. RaKHaL DaS. IL.B. (1942) 2 Oftl- 241 • 

46 O.WN. 454. ^ . „ 

——3.10-0—iKur*/! for snen ytars theftofter — 

tnttrpretatioH. , • c yr\.r r.t 

The words ' for seven years thereafter in b. 10>C of 

the Court of Wards Act, mean for seven years after the 
expiry of four years from the date on which fte 
I of Wards assumed charj^e of the property. /J) 

1h. V LOW &CO.. ltd f. PRAMATHA NATH. 
I.L.B. (1942) 2Ca!. 296=46 O.W.N. 662. 

BENGAL ESTATES PAETITION ACT (V OP 
IBiiy-ExisleHCc of separate khfiwat—// Proof of 
formal partition barring partitiosi under Aet. 

The existence of a separate Mewat is not always 
sufficient proof of a formal partition or that the present 
proprietors are in possession in severalty of lands repre- 
senHng their respective interests so as to bar a partition 
under the Bengal Estates Partition Act. (Middleton.) 
UDIT NARAIN MaHTON V. BiBI RaSOOL BaNDI. 

9 B.B. SS. 

S. 34— Applicability—Order allowing appliea^ 


tion tender S. 29 —Appeal under S. 112 (1) (by—Resort 
to S. ‘i^—Neetssily. 

In an appeal under S. 112 (1) (Oof the Bengal 
Estates Partition Act from an order under S. 29 that au 
application be admitted, it is not necessary for the Com¬ 
missioner to invoke S. 34 of the Act at all. (Middleton.) 
UDIT NARAIN MaHTON V. BlBI RaSOOLBaNDI. 

9 S S SS 

BENGAL FOOD ADULTERATION ACT (VI OF 

1919), S. 6—Ghee consigned to firm seized at 
railway station and found adulterated—Conviction of 
consignee—Sustainability. See 1941 Dig., Col. 61. 
Chairman, District board v. Sreenibash. 14 B. 
0.369=43 Cr.L.J. 107. 

BENGAL LAND BEGISTBATION AOT (Vll OF 
1876), “FwwnW— Purchaser of interest of coparcener 

a turn to recover double the amount of ca» with "mterte^l"'/a>/«7y— Delivery of possession under 

under S, 58, The fxet thst the holder of the estate has! C.P . C^€^^AIut(iticn^Right of pufchcmt ^ 

an option in the matter docs not aflect that voaKsXxociY'* ^*h<r members of the family. 

(Harries. C./-, Fad All and Dhavle, JJ.) KaMkSH-I of possession under O. 21, R. 95, 
war SjnOH Bahadur v. Sri MAKADIOJBe Deola cannot be dbregarded in mutation proceed- 

ASTHAN Temple. 21 Fat. 634 = 201 I.o 682 = 16 evidence to the contrary. 

B.F. 69-83.B. 802 = 23 F.L.T, 682-A.l.R. 1942 of a Hindu coparcener in a Hindu 

Fat. 829 (F.B.). Mitakshara joint family is sold in execution of a money 

-8.64-A-Sro^/ and effect of. a8»‘pst him, the purchaser of such interest who 

The effect of the Introduction of S. 64 .A into ,he ^5. C. P 

Bengalees* Act is that all claims under Ch. IVof . 1 ,,. I* ^*6‘Slefed in the place of the coparcener 

•Kct now fall under S, 64'A and not under S 47 uhlrh I ^ the other members of the family, {Middle^ 

originally covered claims to ail sums payable under ih^ RaNJIT SINGH v. JHAMELI SiHGH, 8 B..B, 616, 

Act. (Harries. C. J., Pad Ali and Dhavle // \ 1 "T — Property sold for cess under eerts/Scate 

Kambshwar Singh Bahadur f. Sri MAHAuvnitp *^^<**^i’*d 'fgidration of his name as 

. ic...... -- .... propnetor—Subsetuent sale of interest of original 

Purchaser at latter 
, _ . ^ for registration^ 

■.lOOaud 108 (b)—"Officers of Crown**— 

Meaning ol—-Collector actlngunder S, 100 . itui I The respondent purchased a property in 1933 at a 
Dig. Col.'9. JHALAK PRASAD SiNOH a PRoviN^r r*^‘*“f*!* **** he got his name 

OP Bihar, 1941 P.W.N. 689 (S B.;. rocordtd under the Laud Registration Act in 1935 

BENGAL COURT OP WABD8 AOT ,tv » Civil Court, the Interest 

1879), 8. 10 (tf)-W.rd."fcf proprietor was sold In June, 

^Interpretaiion. thereafter 1938 and purchased by the petitioner, and this sale 


deou AsiH.tN Temple. 21 FAt.6S4-20iro 
-16EP. 69-8B.B. 802-28 F.L.T Kga ,*’tp 

1942 FAt. 339 (P.B.) * tale getting delivery and applying 


In S. I0(<-)o( the Couit of Wards Act thf «v...r 1 cwfirmed in July. 1938 and delivery of possesskm was 
■for seven years thereafter*’are not attracted tn I *"12 '*** respondent was not a 

which do not carry any proce^lings. The^^Wooer haSig 

Ugblatute thought that in caies of dec^ITi/.^i?! 1 ?m? "»•“* «* purchaser at the 



,K« of poasesaloo u 

*«?*''»'*^* r«SX»ilent. the Revenue 

Court could not deprive the respondent who had been r*- 

^>rded proprietor of hb reglstraiion. which hr’ been 
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BBNQ. LAND EBOIS. ACT (1876). 8. 78. 

long completed and become final, and that succession in 
the case was not from the recorded proprietor. {Middle' 
ton.) CHANDRADIP NARAIN SINGH V. KULDIP 
SahaI. 8 B.B. 408. 

——S. 1%-^Regi strati on effetied after dismissal of 
rent suit by trial Court—Decree, if can be passed by 
appellate Court. 

A landlord who effects registration of bis name under 
S. 78 of the Bengal Land Registration Act after his suit 
for rent is dismissed by the trial Court and while it is 
pending in appeal, can get a decree passed by the appel¬ 
late Court for the rent due to him. {Ediley and 
Akram, //.) GaNGA PRASANNA V. KUMaR BRAHMA 
NiRANJaN. 46 O.W.N. 702. 

BENGAL LAND BEVENtTE ASSESSMENT 
(BBSUMBD LANDS) BBGDLATION (II OF 
1819). S. 81-“Lands"—Meaning of. See m\ Dig- 
Col 63. Secretary of State v. midnapore 
Zamindary Co., Ltd. 46 O.W.N. 218. 

BENGAL LAND BEVENTTE SALES ACT {XI 

OF 1859)— Construction—/urisdictioft of Collector to 
sell—Ornissim to issue notification—If renders sale 
void—Latest date—Discretion of Collector. 

S. 5 of the Bengal Land Revenue Sales Act cannot be 
constmed as meaning that the Collector is required to 
fix a date on or before which any arrears of revenue 
must be paid and that when no notification is issued 
and in consequence no such date is fixed, the Collector 
has no jurisdiction to sell the estate. The Legislature 
could not have intended to give the Collector a discre¬ 
tion in the matter. The intention of the Legislature in 
enacting S. 5 was to ensure that persons who had 
attached estates in execution of decrees and in certain 
cases the owners of estates themselves should be warned 
that there were arrears of revenue to be paid and that 
iri default of their being paid before a certain date the 
estates were liable to be sold. The notification under 
S. 5 is to specify the latest date on which payment 
of arrears would be received. Such latest date to be 
inserted in the notification is one of the latwt dates 
fixed by the Board of Revenue under S. 3: the discretion 
of the Collector in selecting the particular date is 
ed by the direction that the notification should be 
pablished not less i ban l5 clear days preceding it. It 
Is also well settled that when an estate Is in arrea^ 
one of the latest dhies for payment fixed under S. 3. 
the Collector has jurisdiction to sell it, and that the 
omission tq issue a notification under S. 5 in any case 
in which it is required does not render the sale void but 
a mere irregularity which may in certain cases render 
the sale liaWe to be annulled. (Agarwala and Shearer, 
jj.) Ram Rijhan Sahii'.Razia Beg.am. 21 Pat. 

682. , 

■. ^Purchase by eo'proprielor at^ revenue sate 

brought about by him by inletilional default— Another 

co-proprietor, when entitled to re conveyance. 

Id the case of revenue sales brought about by the 
intentional default of a co proprietor, who ultimately 
purchases the estate at the designed revenue sale, another 
co proprietor will be entitled to get a re-conveyanw only 
if he was not in default and was not aware of his co¬ 
sharer’s default in time ( 1 . e.) before the fcist date fixed 
under S. 3 of Act XI of 1859. {Mitter and Khundkar, 
Jf.) PRAMATHA NATH BISWAS V. PROVABATI 
GHOSE. 75 O.L.J. 207. - 

——S. Z—Latest dale of payment—Arrears of 
fivtHue shown as dtu in Toazi ktpster in respect of 
iist—last day of Kist—// latest day of payment for 
arrears. 

When arrears of revenue are shown as being due in 
the Touti Register from any estate in respect of any 


BENG. LAND BEV. SALES AOI (1869), S 6. 

particular Kist, this must be taken as showing, until the 
contrary is proved, that the last day of the Kist is the 
latest day of payment for the arrears and that, if such 
arrears are not paid by that day, the estate will prima 
facie be liable to be brought to sale under S. 3 of Act 
XI of 1859. (,Edgley and Akram, JJ.) RUKMINl 
KiSHOREDEt'. JAI CbANDRA DATTA RaY. l.L.B. 
(1942) 2 Oal. 125. 

' ■ S. 3—Notification fixing three kisis for 
estates whose annual revenue is less than Rs. lOO—If 
applies to separate accounts. See J941 Dig., Col. 64. 
Manmatha Nath v. ananga Komar. 1981.0. 
162=14 B.O. 488. 

■a. 6— Applicability—Estate not attached but 
advertised'for salt in execution of mortgage decree— 
Sale for arrears of revenue — Notification — Necessity. 

S. 5 of the Bengal Land Revenue Sales Act does not 
apply to sales of estates which have not been attached 
but have been advertised for sale in execution of mort¬ 
gage decrees. The words "arrears of estates under 
attachment by order of any judicial authority" in the 
3rd clause of S. 5 must be strictly construed and do no*, 
cover such cases of sale in execution of mortgage decrees. 
A notification under S. 5 is not essential though desir¬ 
able. {Agarwala and Shearer, JJ.) RAM RIJHAN 
Sahi V. Razia Begam. 21 Pat. 682. 

-^S. S—'‘Laitd Revenue''—maiikszyet—If part 

and pared of land revenue or"other demand' in clause 

AofS.S. , . , 

The words "other demands” in the fourth clause of 
S. S of the Bengal Land Revenue Sales Act must be 
construed on the efusdem generis principle. Nimaksayer 
is clearly a sura annually payable to the Government by 
the proprietor of an estate in respect of it and hence la • 
part and parcel of revenue for purpose of S- 5 of the 
Bengal Land Revenue Sales Act and is not one of the 
"other demands" enumerated in the fourth clause of 
S, 5. In view of the definition of revenue in Act XI of 
1859 and Act VII of 1868, "land revenue" in S. 5 of 
the Act of 1859, cannot be construed as being the jama 
fixed at the time of Permanent Settlement. {Agarwala 
and Shearer, JJ.) Ram RijHAN SaH! v. RAZtA 
BEGAM. 21 Pat. 082. 

g 6 —Omission to issue siotificaUon — Effect 

on sale. . o* r » i. 

In a case where a notification under S. 5 of tne 

Bengal Land Revenue Sales Act was necessary 
but was not issued, it is incumbent on a person 
challenging thesalconthe ground of the omission to 
issue the notification to show that it was specifically 
taken as a ground in the petition of appeal 
to the Commissioner and that in conse¬ 
quence of this omission substantial injury had been 
caused to him. {Agarwala and Shearer, JJ.) Ram 
RIJHAN Sahi v. Razia Begam. 21 Pat. 662. 

_.g. Z—Mistake in notification as to extent of itr 

terestto be sold in individual mauua in residuary 
estate—If vitiates sale. 

A.trivial error or mistake in menrioning the interest 
to be sold in one of many mauzas cbmprised in a resi¬ 
duary estate to be sold, in the notification Issued under 
S 6 of the Bengal Land Revenue Sales Act cannot be 
aid to be a mistake which can in any way contribute 
to the property being sold for an inad^uate price so as 
to render the sale invalid, when it is found that the 
notification was^refully drawn up and pablished and 
: staled that what was to be sold was the ijmal or resi¬ 
duary estate, and it was intimated that »f the property 
to be sold had not been exhaustively described, that is, 
if some mauza had been omitted or the interest shown 
against any particular mauza was in fact greater than 
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BBNQ. I*AND rev. sales act (1869). 8 . 6 


BBNQ. land rev. bales AOT (1869). B. 26. 

that shown in the notification, **’« 1 8 V 8 . 

obtalna*alidtitIetothatmaueaormtertol.C^f^^J« ^_ 13 and 14—Joint sale of separate accounts— 

Ugalily. .y« 1941 Dig., Col. 65. Sakina 

®. KSHIRODE CHANDRA MANNA. I^L.K (^42) 1 

Oal. 310 = 200 I.O. 606=15 R.O. 51=A.I.B. 1842 
Oal. 178. 

.a 14 —Declaration for sale of entire 


W Shtaur, m Ram RUHAf^SAHI t-. RAZIA 
BEOAM^ sale—Rules and forms prescril^d 

by Board of Revenue-Nature of-Non-coighance with 

them-Efleclof. S<e l941 Dig., Col. 64. 

KHATOON P.KSHIRODR CHANDRA MaNNA. I.LB. 
( 1942)1 Oal.310=200 1.0. 506=16 R.O. 61‘^A. 
IB. 1942Oal. 173. „ 

■ . 8 . Q— Notice to be served in Court of Disttiet 

Judge served in Court of MuHsiff-Lotter acting as 


When may or may not be made. Cob 65. 

SAKINA KHATOON KSHIRODE CHANURA MaNNA^ 
ILR ( 1942 ) 1 Oal, 310 = 2001.0. 506=16 R.O. 51 
=A.LR. 1942 Oal. 173. 

—S 14—Sale of entire estate—Closing of separate 
accounts—Biending of arrears for perjods pnor and 
subsequent to abortive sale—legality. See 1941 Digj. 

Col 65 MANMATHA Nath t/. ananga Kumar. 108 
1 . 0 . 162 = 14 R.O. 438. 

■ ■ '3.14—Sale proclamation—Entry of arrears in 
wrong column—Validity of sale. Col. 

65. Manmatha Nath v. ananga Kumar. 1981. 
0.152=14 R.O. 438. 

-S 25--'\4p/'e.d’‘ — Nature—If an "aPfeal 

under Limitation Act. 

There is no warrant for holding that an appeal under 
S. 25 of the Bengal Revenue Sale Act is not really an 
appeal as contemplated by the Limitation Act. The 
word "appeal” in S. 25 of the Act cannot be Interpreted 
in any different sense from that in which it is used in the 
Limitation Act. {Middleton.') MAHOMED YUSUF r. 
ANANDl PRASAD. 8 B.R. 114. 

g 25—Jurisdietion of eommistioner^Apptal 


Judtfs Registrar—Irregularity. t s r,r.A 

^ Where a copy of the notice under S. 6 of the Land 
Revenue Sales Act required to be serv^ rn the Court 
of the District fudge was, in fact, served m the Court ol 

theMunsIff who was acting as his Registrar, and it was 

SO served owing to carelessness and not owing to any 
notion that that was the correct procedure, 
reRularlty In the publication of the notice, and if this has 
led to substantial injury the sale Is liable to be set aside. 

{Roxburgh, y.) PROVINCE OF BENOAI. R^^^AL 
(XSWAl.. 201 I.O. 164=16 R.O. 14Sl=46 O.^.N. 634 
=74 0 L.J. 662=A.I.R. 1942 Oal. 308. 

-g, ^Notifiealiois—Sale of residuary estate for 

arrears due onit—Names of all proprietors—If to be 

set out in full. « . . j . 

S. 6 of the Bengal Land Revenue Sales Act does not 

require that the names of the various proprietors of the 

estate to be sold should appear In the notification, where 

the estate belongs to a very large number of persons 

many of whom have taken the precaution of opening _ _ .. . ... 

separate accounts and when it is only the residuary estate preferred beyond time—Order on after heanng—Reti 
that is being sold for arrears due upon It. It Is clearly | sion—Interference by Board. 


.unnecessary to set out In the notification the names of 
all the proprietors, as persons Intending to bid at a 
revenue sale do not at all require such information In 
order to know what the properly advertised for sale Is 


A coromlsslonei's order under S. 25 of the Bengal Re¬ 
venue Sale Law is final and the Board will not ordinarily 
interfere with his order in revision; but where the com¬ 
missioner entertains aVappeal which is preferred beyond 

.... 41 *» 4 . ■ 


A Btatement In the column headed "Name of the pro- 1 the period of limitation prescribed for it by S. 2 of the 
nrletor of the properly which will be sold" "RR. and iieng.,1 Act VII of 1868. he acts without iurUdicllon. 
ftthar." would bo sufficient. {Agarwala and Shearer, \ and his order on such an apjwal is therefore liable to be 
//I Ham RIIHAN SaHI V. RAZIA BEOAM. 21 Pat. I set aside in revision by the Board of Revenue. (M</rf//- 

682. 


I ton.) Mahomed Yusuf v. Anandi Prasad. 8 B. 

g ft—Suffideiicy of notice—Test—Non mention R. 114. 
of mousa or Sadr jama—If fatal-One of two default .-^—-Ss. 26 and Reference to Board by Com- 
Ina shares in arrear for two kUts and the other for only , mistiomr—Competency—Non’issue of notice under 


one-One latent data o( payment given in both cases—, 25 amounts hardship^Powers of Cam^ 

Notice, If sufficient. .Sw 1941 Dig., Col. 64 . ?<Ns.WA^tnissioner and of Board to set atide sale. 

•KHATOON r. KSHIRODK CHANDRA Manna. LL.R. ' The non-issue of a notice under S. 5of the Bengal 
( 1942 ) 1 Oal. 810 = 200 1.0. 608=16 R.O. 6 l=A.I.B.' Revenue Sale Act cannot be held to be a hardship if 


1942 Oal. 173. 

■ 8 . 10 —Opening of separate account—Effect of 

—Liability (0 pay kist for period prior tp separation—If 
remains joint with larger account. See 1941 Dig., Col. 


' it was not required by law. The mere fact that on a 
previous occasion a notice under S. 5 was Issued when 
it was legally necessary to do so would not mean that It 
amounts to a hardship if the notice is not issued when 


remains joiiu wmi larger acvvum. orr uig., v,oi. aiuuunv^ iw > » 4 iw 4 „<t'>• ‘uv >iw%ivv •« 

65. Manmatha Nath p. ANaNOA Kumar. 1981. there was no legal necessity to do so. In such a case it 

^ m UAA A-Hikt 4K44 Aa 4 a 44.4 AI 4 A A =A»A aAm a a 4 a 


0. 162=14 R.O. 438. 

—— 8 . 1\—opening of separate aeccisni—Condi- 
tiOHS. 

The JurltdlcUop of the Collector to open a separate 


U not open to the Comml^loner to make a reference to 
the Board under S. 26 of the Act. He can set aside 
the sale himself under S. 25, if be thinks the notice was 
legally neceasary. but the Board cannot set aside the 


I no )uruii(wuov Ol UlO cuilcvlur lu upcii a Mpiuaip icgBuy iicvx 9 «iti vui 411c uu«im 

account is absolutely dependent on the exbtence of the I sale under S. 25. {Middleton.) SUBHKaran Das t>. 
circumstance', mentioned in S. 11 of Act XI of 1859. A | GOBINU MAHERHWAR PraSad. 8 B R. 428. 
separate account opened Ih the absence of Ihoee dreum- . ' Sa. 26 OUd Setting aside of tale-f^andi- 

stances will be without jurtnUctloo. {Ahram and Pal. '■ Hons to be imposed—If comf.md to t»mp*‘niati::i 
yy.) SUKKNDRA Nath Das r.'ABDUL JALIL. 201 The conditions which the Board of Revenue m 
I.O. 130 = 16 R.O. 138 = 76 O.L.J. 108=46 O.W.N.' impose under S. 26 of the Bengal Revenue Sale la 


. ... __ .. _may 

impose under t». zo ot the Bengal Revenue Sale law, 
.... .... ...... ... white -etting aside a revenue sale, are not limited to the 

a—'Tenure'—If includes interest of Joledar compenMtion laid down In S. 25. It Can direct the 
'*irat. , arrears and all Government dut.^ and interest at 

Intarwi of a JoteJar or rti>al is not a tenure 6 JX to 1* deposited as a conilition for the setting aside 
iMn»k._—,.4*0 . .L. {Middleton.) Ahmad Hussain p. 


808 = A .I.R. 1948 0*1. 364 
•V roiynt. 


Miajmrumr ui ■•>)«< u not a tenure 
wliUn the meaning of S. 12 of Act VU of 1868 and is, I of the 
Ihtrefore, not protected. {Bir.ists, J.) ABDUL KARIM ' jlWACHH SaHU. 8 B.R. 403 

Y. D. 194^-4 
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BBNO. LAND EEV. SALES ACT (1859), S. 26. 

■ ■ ■ ^^~~Af>plicaiility—Apptjl time harre! under 
S 25^/uriS(iirii&^ of Commiutontr to mah refcni* 
mendation—Limitation Act, Ss. 2 (lO) and l 8 . 

An appellant under S. 25 of the Bengal Band 
Revenue Sales Act is not a per>on having a right to 
institute a suit or make an application within the mean¬ 
ing of S. 18 of the Limitation Act, an appeal not being 
a suit under S. 2 (lOj of the Limitation Act. The 
Commissioner has therefore no jurisdiction to entertain 
under S. 25 of the Land Revenue Sales Act a time- 
barred appeal. Such an appeal not being -a properly 
constituted appeal, he has no jurisdiction in respect of 
such an appeal to make a recommendation under S. 26 
of the Act. {Middleton.) SaHDEO SaHAT SlNHA v. 
NaTHUNILal. 8 B,R.S97. 

- 8 . 2%—Power: of Board-Setting aside in 

revision on ground of hardship. 

The Board has power to interfere in revision in order 
to correct a ihistake partly caused by the negligence of 
an officer of the Court of Wards in omitting to mention 
a separate number specifically and will, in revision, 
annul a revenue sale on the ground of hardship, under 
S. 26 of the Bengal Land Revenue Sales Act. {Middle- 

tost.) Ahmad Hussain t'. jiwACHH Sahu. 8 B.R 

403. 

-- "S. 31—-Purchase money of one defauliingebare— 

Appropriation towards discharge of arrears due from 
another—Permissibility. See 1941 Dig.. Col. 66 . 
Sakina Khatoon V. KShirode Chandra Manna. 
I.L.R. (1942) 1 Oal. 310=200 I.O. 506=15R 0 . 61 
=A.I.R.1942 0al. 173. 

“S. 83— Fraud — Co-sharer not in default arrang¬ 
ing with potential purchasers for reconveyance to him 
of his interest—Effect of. 

Where an estate has been sold in consequence of a 
default on the part of some of the co-owners of the 
estate in paying the arrears of revenue, there is no rea¬ 
son why a co-owner who has not hlmse(f been in default 
should not re-purchase the property or his interest in it 
if he can. Such conduct is not in any way fraudulent 
so as to render the sale void or invalid. And it malces 
no difference if, knowing that a sale is bound to take 
place, he arranges with potential purchasers to reconvey 
his interest to him in the event of the property Ireing 
knocked down to any of them or even sets up an agent to 
outbid them and buy the property on his own behalf. 
That does not amount to fraud which will vitiate the 
sale. {Agarxuala and Shearer^ //.) KaM RIJHAN 
SaHI V. RazIA BfiGAM. 21 Pat. 682. 

——B. S3— Fraud — What constitutes — Ground for 
setting aside sale^Agreement among Udders not to hid 
against one another—Co^sharers parties to agreement— 
If vitiates sale. 

In order to justify a revenue sale being interfered 
with on the ground of fraud it must be shown that the 
fraud in question took place not during the sale, but 
prior to it, the sale having been directly brought about 
or engineered by means of it and that the perpetrator 
of the fraud were the co-owners of the proprietors who 
challenge the sale or otherwise stood in a fiduciary rela¬ 
tionship to them. An agreement between the bidders 
at an auction sate not to bid against one another and 
later to divide the property Iietween them, to which 
some CO sharers are also parties, is not void as against 
public policy and cannot t» held to be fraud vitiating 
{Agarwala and Shearer,//.) RAM RiJHAN 
SaHI r'.^RAZiA Begam. 21 Pat. 682. 

■ ■ ■' ""8. Revenue sale—Setting aside — Fraud — 
Inadequate price—Inference. 

The mere circumstance that at the revenue sale the 
property fetched a low price <loe 8 not at all warrant 
a conclusion or even by itself raise a suspicion that the 


BBNG. LAND REV. SALES AQT (1868), 8. 86-A 

sale was brought about by fraud, so as to render it void 
or liable to be amiulled. {Agarwala and Shearer, //.) 
Ram Rijhan Sahi v. Razia begam. 21 Pat. 682. 
— ’-3.37—Rights of auction-purchaser. See 1941 
Dig., Col, 66. APSERUDDIN HOWLADAR V. ABDUL 
KasEM. 2001.0. 98=14 R.O. 666. 

■' S. 37—Valid sub-divUlon of tenure—D 
operates as breach of continuity of tenure—Gail tenure 
existing since before permanent settlement sold at 
revenuesale—Sub-division of tenure with consent of 
dafauliing proprietor—Effect of—Position of purchaser 
—R. T. Act, Ss. 50 and 88. See l94l Dig., Col. 66. 
AMULYADHaN SINHA V. KANAK CHANDRA. 199 10. 
733 = 14 R.O. 624. 

■■ ■ -S. 37. Bxcep. {\y—Burden of proof—Existence 
of tenure from Permanent Settlement—Presumption 
from long possession—When arises. 

In a suit for ejectment of an undertenant under S. 37 
of the Land Revenue Sales Act, the burden of proof liw 
on the defendant to prove that he comes within one or 
other of the exceptions mentioned in the section. Where 
the exception on which the defendant relies is that set 
out in the first clause, which saves an istimrari or 
moiararHerwire which has been held at a fixed rent 
from the time of the Permanent Settlement, the burden 
will be lightened to a great extent by giving effwt to the 
presumption in hU favour arising from proof of long 
and undisturbed possession. Each case must depend 
upon its own facts and circumstances as to what should 
be deemed to be sufficiently long possession for the 
purpose of justifying such a presumption. Where the 
tenure is proved to have been in existence in 1830, it is 
open to the Court to infer as a fact, in the absence of 
anything to the contrary, that the tenure did exist at the 
dart of the Permanent Settlement. {Btstvas, /.) 
ANANDA Mohan KODdar Durga Charan 
DurS 203 1 0. 268 =46 0.W.N. 668 = A.IR. 1942 

—^“^8*87 Secondly—Settlement—Meaning of. See 
1Q41 Die Col. 67. APSERUDDIN HOWLADAR V. 
ABDUL KaSBM. 20010. 98= 14 E.0.686. 

—(Vn OF 1868). S. 2—Appeal beyond lime — 
Jurisdietiott of Commissioner to entertain—Order on 
appeal—Liability to be set aside. 

The Commissioner is not competent even to entertain 
an appeal which is not preferred within the time pres¬ 
cribed l)y S. 2 of Act VII of 1868 ; and an order passed 
by him on an appeal preferred beyond the time so 
•limited is without jurisdiction and must be set aside, 
although the appellate order is one which set aside an 
illegal order. {Middleton.) ABDUL Latif v. 
Manzurul Hassan. 8 B.R. 290. 

_S. 2—Appeal to commissioner beyond time pre- 

scribed—Jurisdiction of commissioner to entertain. See 
BENGAL LAND REVENUE SALES ACT (1859), S. 25. 
8 B.R. 114. 

- 8,86 A—Bridge constructed by District Board 

dismantled and reconstructed by Road Board—Sanction 
for levy of toll obtained only for old Bridge—Un¬ 
realised balance of sanction amount—If can be reali^ 
by levying toll on new bridge—Such balance and price 
of old materials used—If District Board’? contribution 
to new Bridge. See 1941 Dig., Col. 68. PabNA 
DISTRICT Board v. RanjitChandra Lahiri. ll. 
B. (1942) 1 Cal. 194=198 I.C. 788=75 O.L.J. 386= 
14 R.O. 600 = A I.B. 1942 Oal. 72. . 

_S. 86 A—Sanction of Local Government—Omis¬ 
sion to specify amounts to be recovered—Validity. See 
1941 Dig., C 9 I. 68. PABNA 
ranjit Chandra Lahiri. Il-B- 
194=1981.0. 788=76 O.L.J. 386=14 R.O. 600=A. 
l.R. 1942 Oal. 72. 


















INDIAN DECISIONS. 


53 

BENGAL LOCAL SBLT-OOVBBNMBNT ACT 
(m or 1886 ), B«. 10. 18 B and 19-&eeticn Meld 
under S. 10(1) deeUred void under S- \%-B—Atpatnt' 

ment Ml Lof^ Gci'ernnunt’—LepiUtY. 

If in election held under S. lOfl) of the Beng^ 
Local Self-Government Act is subsequently declared 
void under S. l8-B of the Act, the machinery which is 
provided in S. 19 should be put into operation. It is 
not within the competence of the 
make an appointment under S. lO (2), and if an 
appointment has to be made it should be by the Com¬ 
missioner under S. 19 if the vacancy Is not filled by an 
dection within the time prescribed. {Derbyshsre.C.J. 
and Gentle, UPBNDRA NATH MaLLICK h. SASHI 

ShkrBAR BOSE. 46 O.W.N. 641. 

[Affirming. {Biswas, /.) SaSHI SEKHAR BaSU 

PROVINCE OF Bengai. IvLrS (1942) 1 Cal. 665. J 

_s Order of removal of chairman by Govern- 

mtnt—Application made by Board to Government for 
such removal not valid—“Jitrisdietion of Cit-il Court. 

The very foundation of the exercise of the I^^er by 
the Local Self-Government under the last part of S. 28 of 
the Local Self-Government Act for the removal of the 
Chairman bf a District Board for persistent neglect of 
duty as cha'rman is the application of the Board.^ If 
there was no valid application by the Board to the Gov¬ 
ernment, the foundation of the order for removal by 
Government is gone and there Is no reason why the Civil 
Court cannot declare that ord^r as inoperative. There 
is nothing In the Act which tiices away the jurisdiction 
of the Civil Court to try this matter either expressly or 
by necessary implication. 

Per Pal, /.—A Chairman of a District Board as 
such has a legal character and is prima facie entitltd to 
a relief from a Civil Court from any interference with 
his right in that character. The decision of the Board 
or of the Government finding that the Chairman persis¬ 
tently neglected his duty will not be conclusive and will 
remain liable to be questioned in a Court of law. 
(A'afiiw AU and Pal, //.) LUTFAR RaHMAN v. 
WaI.IUR RaHAMAN.' 760.L.J.491. 

Bi. 30(b) and ^—Validity of tequhition— 

ft M 
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Some of refuisitionists withdrawing from requisition 
—Pemaining requisitionists less than statutory number 
^PfSolutioH pasted at meeting held thereafter—Order 
of Government thereon—If ultra vire*. 

Where 15 out of 30 members of a District Board 
sent a requisition under S. 30 (i) of the Local Self. 
Government Act for a special meeting for the removal 
of theChaiiman from his office but before the expiry 
of the period prescribed for the meeting to be called by 
(be Chairman seven of the laquidtiomsts withdrew from 
the requisition, 

Held, that there was no requisition as required by 
S. 30(>)oftbe Local Self-Government Act and that 
therefore the resolution passed by tfieBoard at a tneeting 
held thereafter for sending an application to the Provin¬ 
cial Government foi (he removal of the Chairman was 
not valid and that consequently the action taken by the 
Government thereon was tUtra vires and Ineffective. 
{Hiiim AH and Pal, JJ.) LlTTFAR RaHMAN S'. 
Wauur KaHMAM. 76 OX.J. 491. 

BENGAL MONBY-LBNDEBS ACT (Z OP 
1940), 8 S (9)—‘ Borrower'—Purehaser of part of 
equity of redemption. 

A purchaser of a part of an equity of redemption is 
a boriower within the meaning of S. 2 (2) of the 
Bengal Money-Lenders Act. {Htndtrtm, J.) AbduR 

' Rahim f abdur Rauf. 2001.0. 7S4«16B.0. 68 
• 46 O.W N. 170-Al.B. 1948Oal. S42. 

9 (8)-Borrower—Le«ee from mortfseor. 
1941 DIgH Col, 77. SaH-ENDRA Nath r AMAR- 
■hdraNath. 198t0-816-14B.0.448 


BENG. MONBY-LBNDBBB ACT (1940). S. 2. 

- -fl . 2 (4)—“C'ffffimrr'rtu/ loan"—Loan taken by 

Joetor to equip his dispensary with drugs. 

A loan taken by a doctor for the purpose of equipping 
his dispensary with surgical instruments and drugs to be 
administered to his patients is not a commercial loan. 

But it will be so, ifhb dispensary ** * •** 7 - 

{Henderson,]:) HaRI NARAYaN p. HaRI PADA.46 

O.W.N. 844. 

——S. 2{^)—Commercial loan—Test—InUntlon of 
forties or actual user—If material. 

In determining whether a loan was a commercial loan 
within the meaning of S. 2 (4) of the Bengal Money- 
Lenders Act, what is material is the intention of the 
parties at the time when the loan is taken and it must be 
intended to be u<ed solely for business purposes, but 
whether it was actually used or not is not material 
except that it might throw some light ton the original 
intention. {Mstkherjea and Blank JJf) GURUPADA 
BHOWMIC V. UPENDRA NaTH. 46 O.W.N. 774, 

-. - 8s 2 (8) and 36— Preliminary mortgage decree 
—Interest due between dates of decree and of payment — 
If comes within definition—Total interest up to date 
^fixed for payment exceeding maximum allowed by S. 30 
but not interest up to date of decree — Decree, if may be 
repenel. 

Where a preliminary mortgage decree directs an 
account to be taken of what is due for principal and 
interest on the mortgage at the date of that decree and 
also of what will be due for interest on the principal 
from the date of the decree up to a date six months 
subsequent to the date on which the report is submitted 
to the Court for counter-signature, and further directs 
the payment of the amount found due on the report 
within six months of the date of the counter-signature, 
the interest awarded to the mortgagee by the prelimi¬ 
nary decree on the principal sum found due for the 
period between the daR of that decree and the date 
fixed therein for payment is interest within the meaning 
of S, 2 (8) of the Bengal Money-Lenders Act. It 
follows therefore thht although the amount of interest 
due on the mortgage bond calculated up to the date of 
the passing of the preliminary decree is not in excess of 
the maximum allowed by S. 30 of the Act, if the total 
amount of interest calculated up to the date fixed for 
payment is in excess 0 / that maximum, the judgment- 
debtor is entitled to apply under S. 36 of the Act for 
relief from the payment of this excess of interest and 
claim that the decree should be reopened and anew 
instalment decree passed. {Sen, J.) MOHINI MOHAN 
ROY v. RAIASHUTOSH GHOSH. IX£. (1942) 1 Cal. 
396 * 2011.0 372*16 B.O. 187*46 OWJ4.169* 
A.I.B.1642 Cal. 367. 


•8. 2 {12)—Bond given for securing unpaid price 
—Whether loan—Tests. 

It cannot be laid down that in no circumstances can 
a bond ostensibly given for securing the unpaid price be 
regarded as one for a loan. In order to determine the 
question whether a particular transaction amounts to a 
loan, the substance and not the form must looked to, 
and the facts and circumstance.^ attending it must be 
taken into consideration. If the conclusion be that it 
was really an interest-bearing investment, it would be 
a loan. {MHter and Sen. JJ.) FaTRH CHAND ft. 
AZlMUDriN. 47 O.W.N. 62. 

8- 8 (12)—Caetw/rria/ loots—Test—Inferemt 
jr-nn user—If legitimate. 

In order to determine whether a loan is a commercial 
loan the material question would be what was the inten¬ 
tion at the time when the loen mas taken. If there is 
00 indicatlor in the instrument on which the loan was 
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BENQ. MONBY-LENDEBS ACT (1940). S. 2. 

advanced it would be legitimate to make inferences 
from the user to which the money w as put to iminediaidy 
or shortly after the loan was advanced and from other 
facts and circumstances of the case. To be a commer¬ 
cial loan the money must be borrowed with the intent 
of using the whole of it for a commercial venture. 
{Miner a»d Sen, //.) FaTEHCHAND v. AZIMUD 
DIN. 47 C.WJT. 52, 

S. 2 (X2)~-Naiure of fransaodiui — Sole — Pur- 
lAuse motley paid partly in cash and partly by exeeution 
of pronote earrying interest—Traneaetion, if loan. 

Where on the seller insisting upon full payment the 
purchase money is paid partly in cash and partly by the 
execution of a band-note carrying interest at a certain 
rate, the transaction amounts to a loan within S. 2 (12). 
{H/ndersoth /.) NIRODE BaRANI DEBYA v. SlSlR 

Kumar Mukherjee. 203 I.O. 584=A.I.B. 1942 
Oal. 616. 

’ ■ ■ "Ss. 2 (12) and 38—Security bond given by 
vendee for price of goods already supplied and to be 
supplied in future—Interest made payable only if vendee 
failed to pay money within certain time—Transaction If 
a loan, j'/i'1941 Dig., Col. 69. Kunja BeharI Pal 
V. Satyendra Natii. 198 I.O, 303=14 B.C. 446. 

■ — Ss. 2 (22) and Application under 0. 21, 
A’. 90. C. P. Code—If suit to which Act applies— 
7'ermination of execution ease before \st January^ 
1939— Application under 0, 2\, pending on that 
date—Application for reidew—If competent. 

An application to set aside an execution sale under 
O. 21, R. 90,C. P. Code, is not“asuitto whichthis 
Act applies” within the meaning of S. 2 (22) of the 
Bengal Money-Lenders Act, nor does it, if successful, 
have the effect of turning an execution case which had 
terminated before 1st January, 1939, into such a suit. 
It makes no difference that the application is made 
bona fide. Where, therefore, possession of the property 
which was sold in execution of a decree was delivered 
before 1st January, 1939, and only an application under 
0.21, R. 90, C. P. Code, was pending on that date, 
there is no suit to which the Act applies, and conse¬ 
quently no application for review under S. 36 (6) of the 
Act is competent. {Henderson. /.) JiTENDRA NATH 
BERA V. MaKHan Lai.. 46 O.W.N. 669=I.LE. 
(1942) 2 Oal. 148 = 2011.0. 612=15 R.O. 268=76 
O.L.J. S66=AI.R. (1942) Oal 452(1). 

I -8. 2(22)—Decree for money advanced on hundi 

_Execution proceeding pending—Decree, if one passed 

in suit to which Act applies. Set BENGAL MONEY¬ 
LENDERS ACT, Ss. 36 AND 2 (22). 46 O.W.N. 655. 

-Ss. 2(22) and Decree passed before ht 

January, 1939—Decree remaining unsatisfied on that 
date hut no exeeution proceeding pending—If one m 
suit to which Act applies. . 

A decree passed in a suit before the Ist January 193y,in 
respect of which no proceeding in execution was pending 
on that date is not a decree in a suit to which the Act 
applies within the meaning of S. 2 (22) of the Bengal 
Money-Lenders Act although the decree had not been 
fully satisfied on that date. Such a decree cannot, 
therefore,be reopened under S. 36 of the Act. {Mukher- 
ha and Blank, jj:) RAM KUMAR DE t*. ABHOYA 
PaDa Bhattacharjee. 2021-C. 137=16 B.C- 294 
=76 O.LJ. 182=43 O.W.N. 657=A.I.B. 1942 Oal. 
441. . 

- ■ ■ -8. 2(22)—Purchaser of equity of redemption— 
If borrower. See 1941 Dig., Col. 69. BUDHAN MIA v. 
JOTINDRA MOHUN DUTT. A.I.R. 1942 Oal. 132. 

. 98. 2 (22) aud 36—Suit to which Act applies— 

Decree passed In suit before 1st January, 1939—No pro¬ 
ceeding in execution pending—Procedure for obtaining 


BENG. MONEY-LENDERS AOT (1940), S. 34. 

relief. See 1941 Dig., Col. 69. NaBA Kumar SinOH 
V. Maharaja JOGINDRA Nath roy. I.L.R. (1942) 
ICal. 854 = 200 1.0.360=16 E.O. 57=A.I.R. 1942 
Oal. 824. 

“ ' “8. 2 (22)— for foreelosure — Act. if 

applies, 

A suit for foreclosure can be deemed to be a suit to 
which the Act applies within the meaning of S. 2, sub-S, 
(22). What the plaintiff wants in a foreclosure suit is 
not recovery of a certain amount of money and the only 
. relief he prays for is to bar the mortgagor's right of 
redemption with regard to the mortgag^ property, but 
the wording of CL (6), S. 2, sub*S. (22) is sufficiently 
wide to include a foreclosure suit inasmuch as it is cer¬ 
tainly a suit for the enforcement of a security taken in 
respect of a loan. {Mukhetjea and Sen, //,) Sami- 
RUDDIN MALTEY V. NABA KUMAR SAHA. 201 I.O. 
476=15 RO. 206=A.I.R. 1942 Oal. 224. 

-Ss. 2 (22) and 86—Suit to which Act applies— 
Final decree in mortgage suit passed before 1st January, 
1939—Such decree not satisfied on that date—Procedure 
for obtaining relief. 1941 Dig., Col. 69. SURESH 
CHANDRA Mukherjee v. Lal Mohun Chatterjrk. 
199 I.O. 825 = 14 R.O. 646=A.IR. 1942 Cal. 121. 

——S. 30— Interest decreed in excess of limits — 
Difference negligible—Right of iudgment-debtor to 
relief. 

When the interest decreed is in excess of the liimts 
prescribed by S. 30 of the Bengal Money-Lenders Act, 
the Court is bound to grant relief to the judgment- 
debtor although the difference is very negligible. 
{Mukherjea and Sen, JJf) ASRAB ALI SjRKAR v. 
Pioneer Bank, ltd. 200 I.O. 308=^6 B.C. 6= 
46 O.W.N. 424=A.I,R. 1942 Oal 228. 

■ I i.^g. 30—Provision in agreement for compound 
interest—Legality—Proper decree. Set 1941 Dig,, Col. 
77. MAHALAKSHMI RaKHITZ'. ShaMRANGINI ROY. 
197 1.0.853=14 R.O. 397. 

-Ss, 30 (1) (a) and 36—Payment of twice the 

principal of loan—If leleases borrower from further 
liability under any circumstances—Borrower seeking 
release from further liability under decree-If can be 
granted declaration. See 1941 Dig., Col. 70. MaN- 
matha Nath Bose v. renula Bose. 198 I.O. 71= 
14 R.O. 427. 

■ " 8. 30 (2)—Mortgage Pendente life 

interest calculate at 12 per cent.—Total interest awar¬ 
ded not exceeding statutory limit—Decree, if offends 
section. See 1941 Dig., Col. 7l. ROMESH CHANDRA 

JNANADA ProSanna. 19810. 766=14 R O. 498 
=A.I.R. 1942 Oal. 39. 

' ' '8. 31—Applicability—Decree passed before Act, 

1941 Dig., Col. 7l. AnnaPURNa Ray v. Srish 
Chandra Dutt. 200 I.O. 123=14 R.O. 669. 

■ S. 81—Decree allowing interest on decretal 
amount passed before Act—If can be modified by appel¬ 
late Court. See 1941 Dig., Col. 71. SaiLENDRA NatH 
V. Amarendra Nath. 1981.0.315=14B,0.448. 
—S. 31—Decree allowing interest on decretal 
amount passed before Act-^Whethcr can be modified. 
5*^^ 1941 Dig., Col. 71. MAHALAKSHMI RaKHIT V. 
ShaMRANGINI Roy, 1971.0. 863=14 R.O. 397, 
- S. S3—If retrospective. See 

JUGANNATH ROY V. MADAN MOHAN. I.L.K. (1942) 

1 Cal. 186=A.I.B. 1942 Oal. 126. 

_^S. Zi-Granf of instalments— Power ta impose 

i0ndttionto 00 A s. ry 

In granting instalments uader S. 34 the Court can 
impose conditions on the ]udgoent*debtor. 
son, J.) PURNACHANDRA BISWAS. V. KSHIBODE 
SUNDARI DUTT. A.13. X942 Oal. 610, 
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BENG. money-lenders act (1940). S. 86. 

ah and BlatdtH, //.) RADHICA LAL GOSSAIN v, 
JITENDRA Nath. 46 0.W.N. W7. 

_S, Zb—Seopt—Salt proelamaiton issued before 

Act 

There is nothing in S. 35 of the Bengal Money-Lenders 
Act restricting it to cases of loans taken after the Act or 
to decrees passed after the Act. But that section has no 
application to a sale proclamation validly issued before 
the Act came into operation. {,Mukher\ea and Sen, JJ^ 
GiRiSH Chandra Das Siba Prasad Jana. 202 
I.O 126=16 RO. 292=76 C.L.J. 46=46 O.W.N. 
276 = A.I,B. 1942 Cal. 472. 

_fi. 36—Applicability—Loan advanced in Bihar 

but payable either there or at Calcutta—Decree passed 
by Calcutta High Court—If can be reopened. See 
BENG4I. MONEY-LENDERS ACT, PREAMBLE AND 

S. 36. l.LR. (1942) 1 Cal. 606. 

——Preamble and 8. ‘Applicability of A<1— 
Loan advanced in Bihar but payable either there or at 
Calcutta. 

The Bengal Money-Lenders Act is not applicable to a 
loan advanced in Bihar on a promissory note although it 
is expressly made payable either in Bihar or at Calcutta, 
if the intention of the parties was that the 


BBNQ. money-lenders act (1940), s. 34. 

_S. 84—If ultra tdres,so far as it deals witb 

decrees on promissory notes. See iWl Dig., Col. 72 
MOHONl RANJAN V. SURENDRA CHANDRA. 200 1. 

0. 268 = 14 R.O. 698»A.I.R. 1942 Oal. 149. 

-Se. 84 (iKa) aJidSl—Mortgage suit-Awa^ 

of inUrat^Powtr of Ccuri — Umitatiens — C. P . Coae^ 

a34, 2, ,, 

The Bengal Money-Lenders Act does not totally 
abrogate the provisions of O, 34, Rr. 2, 4 or 11, C. P. 

Code. These provisions are only modified to the extent 
indicated in S, 34(1) (a) and S. 31 of the Act. The 
power to atvard pendtutf hit interest in a mortgage snit 
is not thus taken away by the Act. Three limitations 
only have been imposed by the Act on these provisions 
of O. 34 in respect of the award of interest, namely, (1) 
that the Hte interest and interest allowable 

under O. 34, R. il (aJ (/) op to the peri^ of gra«, 
which must be determined in terms of S. 34 (1) U) (>0 
of the Act, would not be according to the contract rate, 
where there is such a rate, but would be according to the 
rate scaled down by S. 30 (1) (0 of the Act; (2) that 
the amount of that interest should uot exceed the princi¬ 
pal of the loan in accordance with the method of calcula- if the intention of the parties was that the contract 
lion to be made in accordance with S. 30 (I) \a) and \p) be governed by the law of the place at which the 


of the Act; and (3) O. 34,R. 11 (*) is not to apply 
where the loan was advanced before the Act. {Mitter 
and Akram, JJ.) PROMODE NaIH SifNHA V. KaSESH- 
WARI Dassi. IX.R. (1942) 1 Oal. 414=76 O.L.J. 
174=46 O.W.N. 168=A.I.R. 1942 Cal. 128. 

— -8. 34 (1) {ily^Preliminary mortgage deerte — 
Grant of instalments—Power of Court to impose 
(ondHiens. 

In the case of a loan on a mortgage the Court in 
passing a preliminary decree has .the power in a fit case 
to lequiie additional security from the judgment-debtor 
as a condition of giving him instalments. It may also 


loan was effected, namely, the law of Bihar. Consequent 
ly a decree passed by tbe'Calcutta High Court on th" 
promissory note cannot be reopened under S. 36 of th 
Act. The expression “transactions of money-lending i 
Bengal'* occurring in the preamble to the Act can onl 
mean transactions of money-lending which take place 
in Bengal, /.) Brij Raj MarwarI». ANANT 

PRASAD. I.L.R. (1942) 1 Oal. 606 = 2021.0. 826 = 
16 R.O. 321= A.I.B. 1942 Cal. 609. 

- Application under—Nature of—C. P. 

Code, 0. 47, 

__ „.„.. ... .._ An application for relief under the Bengal Money* 

Impose other conditions with a view to see that the L Lenders Act is an original application under that Acti 
decree-holder does not lose the full ben« fit of hU recurity I and not an application for review under O. 47, C. P. 
during the period that the instalments may be spread I Code. (^Derbyshire, C.J. and Panckridge, /.) LaL 


over by reason of any act or default on the part of the 
judgment-debtor. Where the loan is secured on 
revenue-paying properties and patni taluks, the Court 
may impose the condition that the judgment-debtor must 
pay up all past arrears of revenue, cess and patni rent, 
and also the revenue, cess and patni rent that may fall 
due and In default the decree holder will be entitled to 
apply for a final decree. This additional right given to 
the decree-liolder to apply for a final decree does not 
militate against the provisions of S. 34 (<i) {ii) of the 
Act. {Mitter and Akram, JJ.) PROMOUK NATH 
SiNHA V. RaSeshwari DASSI. 1 L.B. (1942) 1 Oal 
414-78 O.LJ. 174-46 O.W.N. 158«-A,I.R. 1942 
Oal. 128. 

-B.34 (1) (^)—ApplitalioH mder- Matniain- 

ability —Decree entered as satit/fcil by n/e fr,\eeds 
in execuhoH. 

The exei«.lsu of the power of the Court to order pay¬ 
ment of the decretal amount by instalments under S. 34 
(l)(i)ofllic Money-Lenders Act pre-supposes the 
cxisioace of a subriillng decree. An application under 
this provision is, therefore, not mainlaloable after the 
Mccuting Court has entered up saiisfactioo of the decree 
in full by the proceeds of a sale in cxcv'niioo. 

Per Nasim .Hi, /.—It may be that if the sale be set 
asldelaier on under O. 21. R. 90 C. P. Code, tlu- order 
of the exocuilng Court entering up satisfaction of the 
^ee will ahtomatkally be vacated and the decree wouW 
w On the happening of such a eontinfency it 

would be open to the jodgment-deUoi to make an aooH 

cation for relief under S.W (1) (4) of the Act. (Xj,im 


Mohan Chatterjee v Suresh Chandra 
MUKHERJES. I.L.R. (1942) 2 Oal. 116= 46 O.W.N. 
607. 

■ —Ss. 36 and 2 (22)—Application under 0.21. 

R. 90, C. P. Code—If suit to which Act applies— 
Termination of^rxecutioncase before 1st January, 1939 
—Application under O. 2l, R. 90 pending on that date 
—Application for review— If competent. See BENGAL 
MONky-LenDERS act. ss. 2(22) AND 36. 46 O.W, 
N. 659. 

“Sa. 86 and 2 {2,^—Decree for money adf%ui<ed 
OH huttdi—Execution proceeding pending—Decree, if 
may be re opened. 

A decree for money advanced on the basis of a hundi 
in resi>eci of which an execution proceeding is pending 
is not a decree passed in a suit to which the Bengal 
Money-Lenders Act applies, as money advanced on a 
huadl which is a negoiiabk instrument other than a 
promissory note b not a lam within the meaning of the 
Act. Consequently such a decree cannot be reopened 
under S. 30 of the Act. {MuJkkerua and B/ank,//.) 
B\K\DA CHARAN N’aNDI V. EASTERN UNION BANK 

Ltd. 201 I.O. 349-16 R O. 169=76 0 L J. 425= 
46 O.W.N. 566-AJ[.R. 1942 Cal 389. 

-® (22>—Decree passed before l^t 

Januaiy, 1939—Decree remaining unsatisfied on that 
dale l.al no execution proceedmg pending-If can be 
Stf Bengal Money*lenders act, 
Ss. 2 (22) AND 36. 48 0.W.N. 657. 

8- 86 — Grant of relief—Person other than borr¬ 
ower. See 1941 Dig.. Col. 72 Saradinpu MuKHEr- 
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BBNra. MONBY-LENOEBS AOT (1940), S. 36. 

JEEP. JAHAR LaLL AGARWALA. I.L.E. (1942) 1 
0»1.828=2011.0 363=15 R.O. 174=A.I.R. 1942 
Cal. 153. 

" ' "S. 86— Grant of relief—Reopening of deeree^-lf 

necessary. 

If the Court take^ a Resh account between the parties 
on the basis of the rate, of interest permitted by the 
Bengal Money-Lenders Act and arrives at a 6gure other 
than that mentioned in the decree, it has of necessity to 
reopen the transaction between the parties. That being 
so, the Court ought to consider granting to the applicant 
the reliefs mentioned in S. 36 (2) of the Act. The 
Court cannot leave the decree and the sale hel^ there¬ 
under in tact, and merely telease the applicant of all 
liability as regards interest in excess of the limits 
specified in S. 30 of the Act, although the price realised 
at the Sele is insufficient to satisfy the dues of the 
decree-holder calculated in accordance with the Act. 
{Derbyshire, C.J. and Panehridge, J.) LaL MOHAN 
ChATTERJEE V. SURESH CHANDRA MUKHERJEE. 

I.L.E. (1942) 2 Oal. 116=48 O..W.N. 607. 

"“'■'“Si. 88and 30—Grant of relief in respect of 
liability under decree—Decree, if must be re opened. 

1941 Dig., Col. 72. JuOannath ROY v. Madan 
Mohan. I.L.E. (1942) l Oal. 186=A,I.E. 1942 
Oal. 125. 

" S. 36 — Ground for reopening decree—Decree 
allowing interest in excess of statutory rate. 

If a decree made in a suit to which the Bengal Money- 
Lenders Act applies, allows interest in excess of 
what is permitted under S. 30 of the Act, there is suffi 
cient ground for reopening the decree. As to whether 
it is worthwhile for the judgment-debtor to have a new 
decree when considerable time has elapsed since the date 
of the decree, is absolutely immaterial. {Mukherjea and 
Blanks JJ.). IlEMENDRA NaTH SANVAI. v. SaSHI- 
BHUSAN TaLUKDAR. 76 O.L.J. 427. 

S. Order granting appUcation—Appeal— 


Court-fees. 


BENa. MONEY-LENDERS ACT (1940), S. 36. 

An application to obtain relief under S. 36 of the 
Bengal Money-Lenders Act is not an interlocutory 
application such as is mentioned in O. 19, R 3 (l), 
0. P. Code. It is really a separate proceeding in the 
larger proceeding of the suit and the decision of the 
Judge, (subject of course to appeal) when given, is a 
final decision upon the rights of the parties under the 
Act, Therefore, the affidavit the Court must receive 
and act upon in such a proceeding must be confined to 
such facts as the deponent is able of his own knowledge 
to prove. An affidavit stating that the deponent learnt 
from'somebody else that the loan was a commercial 
loan is not satisfactory evidence, nor indeed evidence 
upon which the Court could act. {Derbyshire, C.J. 
and Nasim AH. J.) HAFIZ SHAMSED Ahmkd v. 
ChatoO LaL Dey. 46 O.W.N. 474. 

■ ' S. Zii—Reopening of composite mortgage decree. 

The rule that a final decree in a mortgage suit is fully 
satisfied when the mortgaged property is brought to sale 
and that thereafter the judgment-debtor may he entitled 
to have the personal decree reopened under S. 36 of the 
Bengal Money-Lenders Act but not the final decree, has 
no application to a case where the Court, instead of 
passing a final decree followed by a personal decree, has 
passed a composite decree. As such a decree cannot be 
split into two, the judgment-debtor is entitled to have it 
reopened. {Henderson, J.) SlTA NATH NANDI v. 

Mangal Chandra. 46 O.W.N. 856. 

'B. 36—Reopening of decree—Ground for— 
Claim for instalments. See 1941 Dig., Col. 73, 
ANATH NATH SARKAR t», RaJENDRA NATH. 1981. 

0. 810=14 R.O. 508=A.I.B. 1942 Oal. 120. 

— 'S. ZQ—Reopening o/ decree—Interest between 
dates of that and new decree-^Power of Court to allow. 

Section 36 does not abrogate S. 34, C P.Code. There 
is nothing in S. 36, Bengal Money-Lenders Act, itself to 
justify an inference that the power of the Court under 
S. 34 , CP. Code, to allow Interest for a period subse- 
quent to the decree has been taken away. Consequently, 
when a new decree in a money suit is passed on an 


No appeal lies from an order granting an application for review under s. 36 (6) of the Act, the 

under S. 36 of the Bengal Money-Lenders Act. But the c^grt has jurisdiction to allow interest for the neriod 


aggrieved party can file an appeal against the amended 
decree. If the subject-matter of the appeal can be 
valued, ad valorem court-fees will have to be paid under 
Sch. I. Art. 1 of the Court-Fees Act on the memo¬ 
randum of appeal. If the subject-matter of the appeal 
cannot be valued, the fixed court fee provided for in 
Sch. II. Art. 17 (w) will have to be paid. Whether the 
subject-matter of the appeal can S) 

depends upon the nature of the grounds 

memorandWi of 4 ?'ow K fi?l 

HARI BAIDYA V* JOGESH CHANDRA, 48 O.W.N. 681. 

p of Court to act suo tnolu. 

Under S. 36 of the Bengal Money Lenders Act, the 
Court may suo motu grant any relief to which a 
borrower may be entitled under the Act, and it is not 
necessary for him to come before it by a separate appli¬ 
cation. Consequently the Court can grant relief under 
the section on materials contained in an affidavit filed 
by him in opposition to an application for final decree 
ID a moitgage suit. {Sen, J^ JOGESII CHANDRA v. 
PRAN KRISHNA. 46 C.W.N. 661. 

-8. 86—Preliminary mortgage- decree—Total 

interest up to date fixed for payment exceeding maxi¬ 
mum allowed by S. 30 but not interest up to dateof 
decree—Decree, if may be reopened. See BENGAL 

Money-Lenders act (1940), Ss. 2 (8) and 36. 46 
O.W.N. 169. 

— 8. 88 —Proceeding undtr^lf interlocutory — 

gules as to affidavit—C, P, Co>iet 0. l9, R. 3 (1). 


period 

between the passing of the oiigina! decree and the passing 
of the new decree. {Henderson,/.). PurnaCHAN- 
DRA Biswas K. KsHiRODE Sundari Dutt ath 
1942 Cal. 610. 


-S, ZZ—Reopening of decree—Jurisdiction of 

Small Caute Court—Application pending before Debt 
Settlement Board. 

A Small Cause Court Judge has jurisdiction to deal 
with an application under S. 36 of the Bengal Money- 
Lenders Act for reopening a decree passed by his Court, 
although another application is pending before the Debt 
Settlement Board in respect of the same matter. {Hen¬ 
derson,/.). Tirthapada Dey Kabiruddin. 76 
0 L.J. 606. 

'■"S. 36 —Reopening of decree—Neto decree allaw- 
ingfull interest up to its dale—Profits realised by decree- 
holder from property purchased by him in execution— 
Whether can be deducted therefrom. 

If the d^ree-holder has purchased a property in 
execution of hia decree which is reopened under S. 36 
(6)of the Beng. Money Lenders Act, the Court may 
refuse to give him any additional interest for the period 
between the passing of the original decree and the pass¬ 
ing of the new decree on the ground that be has realised 
profits fropi that property. But if the Court by the new 
deaee gives him the full amount of interest allowable 
under the Act up to the dateof that decree, it cannot 
deduct the value of the profits therefrom, as it would be 
thereby compelling him to make a r^und of such 

















6i 


INDIAN DECISIONS. 


b2 


BBNQ MONBY-LENDEBS ACT (1940), S. S6. 

profit* for which there is no provUion In the Act. 
Ifftfidtnon, /.) Bogra Bank, Ltd. v. Ramani 
Mohan. 46 O.W.N. 1026. 

>8. 86— Rt-opining «f deertt—Ordtr setting 


aside Silt undtf that deeret—/feutt be made. 

S. 36 of the Bengal Money-Lenders Act makes no 
provision for an order setting aside a sale andcr a 
decne, whe;, that decree is re opened and a new decree 
is passed, bat is specifically confined to making an order 
for delivery of possession. {.Henderson,/.) INDRA 
SeKHAR CHAKRAVARTI V. BIDHUMUKHI DEVJ. 46 

O.W.N.915. 

•S. 36—Reopening of decree—Proper test— 


Interest decreed exceeding statatory limit—Decree 
holder claiming less In execation—Relief if may be 
refused. 1941 Dig., Col. 73. PROBODH .MOHAN 
GoswamiV. LALIT MOHAN Dev, 199 I.O. 63=14 B. 
0. 617 = A.I.B. 1642 Oftl. 66. 


” ' 'S. 36— Re-opening of decree—Refusal on ground 

that new decree will be for larger sum—RroPriety. 

An application for review under S. 36 of the Bengal 
Money.I.enders Act can not be refused merely on the 
ground that the new decree will be for a larger sum than 
the original decree. {Henderson, /.) Indra Sekhar 
CHAKRAVARTI®. BIDHUMUKHI DEVI. 46 O.W.N. 
916. 

B. Re-opening of duree—Resloraliott of 
property to fudgment debtor—Meine profits -Power of 
Court to award. * 

The Court, while re*openliig a decree under S. 36 of 

the Bengal Money-Lenders Act and ordering restoration 
to the judgment-debtor of the property acquired by the 
decrM bolder in execution of the^ame, can not direct in 
vestigatlon of the mesne profits with regard to that 
property for the perio<l that it was in possession of the 
rlecree-holdcr. There is no provision in the Act for 
Ekvlng luch mesne 'profit* to. the judgment-debtor. 
{Muher/ea and Sen, //.) TamuuK IX)an OFEICB 
CO.. Ltd. V. Oanga NaraYan Kar. 46 Q.W N 
919. 


—-~S. 86 —Reopening of mortgage decree—Interest 
paid in excess of statutory rate—-If may be appropriated 
towards principal. 

In taking fresh accounts on the reopening of a mort¬ 
gage decree under S, 36 of the Bengal Money Lenders 
Act, any interest which had been paid by the mortgagor 
In excel* of the rate permitted by the Act ihould irot be 
appropriated towarde principal, but should be credited 
ag^nst lnterttt due. All that the borrower is allowed 
under S. 36(1) (<f), U a refund of the excess paid If 

the excess is allocated to principal, it would be a refund 
in effect of an additional rebate of inierMt. By allocat 
mg the exce** payment to a reduction of prindnal thi* 
imoreat payable on that reiluced principalis Jlnjiajiy 
loduc^ and the mortgagor will obtain a greater advan^ 
AT** “'*" •**),*“ intended by S. 36 (Ve 

A'uir, y.) Kumar pramatha Nath Rov r ksNi 

Ifmou. 

•S interest—proprirty. larger sum 

The Court cannot refuse to re-oAM, - _ . 
dKree on an applicatioo made under S 
^ngal Moncy-Under. Ac. on the me?;*gL,? "i; 

that was done the applicant would have toclv \ UrJ! 
•urn by way of interest in order id redeem ^ 

lANAKl Daiv^ , 

MiWtATALi. Iff O.W.N. 669 ” 


BENa.'.MONEY-LENDEBB ACT (1940), S. 36. 
—S. Z^~Reopcning of transaciion—Rate of 
interest in\mortgage bond above permitted rate—Dsciy 
of Court. 

Where the rate of interest in a mortgage bond is 
above the permitted rate, and such interest has been 
paid for some time, it i8.the duty of the Court to reopen 
the transaction between the lender and the borrower and 
to take an account of what has been paid and also 
what ought to have been paid according to the Act, 
and on such reopening and taking of accounts to give 
the borrower such relief as be is entitled to under the 
Act. {Derbyshire, C.J, and Gentle, /.) ABDUL 
WaHED HOWLADAR V. SUKUMARl DEBl. 203 I.O. 
486=76 O.L.J. 299 = A.I.B. 1942 Oal. 668. 

——S. 36— Right to relief—Interest ordered under 
prelimitusry mortgage decree exceeding statutory rate — 
Decree holder relinguiskistg claim to excess interest. 

Once a borrower establishes that the interest which 
has been claimed and ordered under a preliminary 
mortgagc-deace exceeds the rate permitted by the 
Bengal Money-Lenders Act, he is enfitled to have the 
transaction re opened, and if the transaction is re-opened 
be is entitled to such relief as the Court ought to grant 
under the provisions of the Act. The decree-holder, 
cannot, by relinquishing his claim to the excess interest 
bar him from such relief. {Derbyshire, C. /. and 
Panckridge, J.) KUMUD BeharI Sen v. SatVA 

BraTaSen. 46 0.W.N. 606. 

— 3. S6 -Right to relief—Purchaser of portion of 

equity of redemption made party in mortgage suit 

A purchaser of the equity Qf redemption in some of 
the mortgaged properties who was made a party in the 

™o«-‘Sa8or and who was 
affected by the preliminary decree passed in the suit, is 
entitled to apply to the Court for reopening the trans¬ 
action between the lender and the borrower on the lines 
laid down in the Bengal Money-Lenders Act. If such 
reopening gives rthef, be will get the benefit of the new 
decree. lOurbyshire, C.J., Afas.m Al, Ge 

//.) IiTENDHA Nath Ghose o. h^shi^m« 
Banerjbe. 46 O.W.N. 692. «WSHikesk 

I jL "“’“-compr.nu,. 


decree in foreclosure suit-Sntirc sum ZiZ” 
inslaisrsenls—On default of any instalZnt 

dffluft.*" *'/ satisfifdiZ, 

pa^\ntr J«cree was 

pai^ unaer which the entire sum was to be oald In 

WTtain instalments. On default of any one h^sUlm Jr 

he mortgagee was entitled to recover possJ^ion 

taking out execution of the deaee. Defaiot^^ 

mitt^ In 1938 and execution proceedbS^tere 

h“sT s 

Held,Kbits SOspeaksof satisfaction 
prior to lit January 1939. The liabiliii*. 

K«RO^gM have been at an end as 

had become final, bat the ^ ^ decree 

prop..!) , Tbcfc,, ,h, a- 

relief under S. 36. to grant 

RUDDIN MaLTEY I.NoRa Kuxi^ SAWI- 

8. S6 dV*Right of 

atcffiUtoiV ^Qlt-Sjl..cvjufnt ^ 
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BENG. money-lenders ACT (1940). S. 36. 

■ “fl. 36 (1) Reopemng a transaeticn'—' 

Meaning of—Order releasing judgmenl-iebtor of lia¬ 
bility in exeess of statutory limits and directing fresk 
accounts to be taken—Effect of. 

On ati application filed by a judgment-debtor for 
relief under the Bengal Money-Lenders Act, the Court 
released him of all liability in excess of the limits speci¬ 
fied in S. 30(1) and (2) of the Act and ordered an 
account to be taken and a report made of bis liability. 
The Court however observed in its order that it was not 
necessary to reopen the decree and aid not pass an order 
for payment by instalments under S. 36(2) (rf)offhc 
Act. 

Held, that the Court by ordering a fresh account 
Utween the parties on the basis of the interest allowed 
by the Act had in fact reopened the transaction between 
them, and that bein^ so, it was bound to give effect to 
S. 36 (2) {ft) of the Act. {Derbyshire, C.J. and Nasim 
Ali, /.) BHUPENDRA KRISHNA MUKHEBJEE r. 

Gunendra Krishna Roy. 46 O-W.N. 814. 

■■8. 86(1)(c) aild(2)—Couit reducing decretal 
amount in excess of limits prescribed by S. 30—If re¬ 
opens decree—Duty to make new decree. See 1941 
Dig., Col. 74. ANATH Nath Sarkab v. rajendra 
Nath. 198 I.O. 810=14 R.O. 608=A.I.R. 1942 
Oal. 120. 

-—3.36 (1) (c) and (2)—Mortgage decree—Court 

relieving judgment-debtor from liability to pay interest 
in excess oflimits specified in S. 30—If bound to re¬ 
open decree. See 1941 Dig.. Coi. 75. MRITUNJOV UOV 
V. NETAi Chandra dutt. I.L.R. (1942) 1 Cal. 81 
=A.IB. 1942 Oal. 123. 

—8. 38 (1) (c)—Powers under—Order directing 
decree as Satisfied without reopening it. See 1941 Dig- 
Col. 75. SURESH Chandra Mukherjee v. i.al 
MOHUN ChaTTERJEE. 199 I.O. 826= 14 R.O. 646= 
A.I.B. 1942 Cal. 121. 

-8. 36 (1) ic)~-Relief in respect of preliminary 

mortgage decree—Duly of Court to reopen decree and 
Pass new decree—Power to grant inUaimetds and 
inierest. . . f,\ 

The Court exercising the power contained in S. 36 U) 
(f) of the Bengal Money-Lenders Act in respect of a 
preliminary mortgage decree which allows 
excess of what is allowable under S. .30 (1) (0 o* 

Act, should reopen that decree and pass a new “ 

accordance with the provisions of ^ 
supersession of the prelitainary decree, the 
passed on the basis thereof must also 8®' 
U.nina,y decree which ^s,o e^“ 

"eteuiien.’ ”” " ‘'''S 

rnereiore e ve impose condiUons with a 

jrew'lo thaU^^ 

benefit of bis secoiity during the period that thejnstal- 

ments may bespread over by reason of any ad or defanli 
on the part of the judgment-debtor. The Court has power 
to grant simple interest at the rate of 8 per cent, ^r 
annum on the principal of the loan front the date of the 
institution of the mortgage suit up to the date of the 
passing of the new preliminary decree and thereafter at 
the same rate up to the date of default, should thc^ 
judgment-debtor fail to pay the instalments, provided 
the amount of inierest directed to be paid together with 
the amounts already paid does not exceed the principal 
of the loan. {Milter and Akram, //.) PROMODE 
Nath SiNHA ». Raseshwari Dassi. I.LB. (1942) 
10al.4U=«76 0.LJ. 174 = 46 O.W.N 163=A,I.R. 
1942 Oal. 128. 

.. .-8. 36 (1), provlfo {i)—"Date »f the suit ^ 
Initrpntation* 


BENG. MONEY-LENDERS ACT (1940), S. 86, 

The suit referred to in proviso (i) to S. 36 (1) of the 
Bengal Money-Lenders Act must be that type of the 
three types of suit contemplated by sub-S.(l) In the 
course of uhich the relief is being given, and in which 
therefore the question of the application of the proviso 
arises. If the question arises in the course of a straight¬ 
forward suit by the creditor for his dues, the date will 
be the date of commencement of his suit, if it arises in 
the course of execution, that is to say in a 'suit to which 
this Act applies”, which happens to be an execution 
proceeding, the date will be the date of the application 
in execution, and if the question arises in a suit by a 
borrower for relief, the date will be the date of the 
borrower’s suit. {Roxburgh and Akram, JJ.) JaGA- 
bandhu De V. arshoy Kumar Sii,. 46 O.W.N. 
906=75 C.L.J.486. 

———8. 36 (1) proViBO {Vy—'Date of suit'—Meaning 
of. 

The words “the date of the suit" in S. 36 Cl. (1) 
proviso (i) of the Bengal Money-Lenders Act mean “the 
date’’ when the suit contemplated by S. 36, Cl. (1) is 
brought and not the date of any application by the 
borrower under that Act. {Nasim Ali and Pal, JJ-) 
NRISINHA CHANDRA PAL t/. KANAKLATA DASI. 201 
10. 306=16R.O. 166=48 O.W.N. 457 (l)-A.IR. 
1942 Oal. 369 (2). 

-8.36(1), Proviso (ii)—Mortgage executed 

before 1939 to satisfy decree passed on earlier mortgage 
—Earlier mortgage carrying interest in 
maximutli allowed under Act—Decree passed in WO 
on later mortgage—If can be reopened so as to affect 
earlier mortgage decree. See 1941 Dig., 'J- 
PROMODE Kumar Roy v. tincowrie Dev. 1971. 
0 817= 14 R.O. 896“I L-B- (1942) 1 Oal. 167. 

_9 36 (1), proviso {iX)—Preliminary and final 

mortgage deerees-H'hen fully satisHed-Preliminary, 
final and personal decrees pasted before January, 
I9i9—Execution of personal decree pending thereafter 

-Decreet, if ean be reopened. 

A preliminary mortgage decree gives the moilgagee 
the right to realise the amount declared to be due on the 
mortage, and until that amount is realised in full the 
decree cannot be said to be satisfied. Where, there¬ 
fore, the proceeds realised by the sale of the mortgaged 
property in executbn of the final decree fall short of the 
decretal amount and the execution of the personal 
decree passed for the balance is still pending, the 
preliminary decree cannot be said to have been 
satisfied merely by reason of the sale and the 
passing of the personal decree. But a final decree for 
»ale is fully and completely satisfied if the mortgaged 
property mentioned in the preliminary decree is sold and 
the sale proceeds applied in payment of the decretal 
amount, even if the entire mortgage mone> is not 
realised. Where In a case in which the preliminary, 
final and personal decrees were passed before 1st 
January, 1939, and the proceeding in exertion of the 
personal decree was pending thereafter, an application 
for reopening the decrees under S. 36 of the Bengal 
Money-Lenders Act was made. 

Held (1) that the preliminary decree was not fuUy 
satisfied before Ist January, 1939, but that the final 
decree was, and that, therefore, the former decree was 
not protected from interference by the proviso (u) of 
S. 36(1) of the Act, but thal the latter decree was; 
{ii) that the scaling down of the preliminary decree 
would affect the final decree and the sale held there¬ 
under and consequently it would amount to a disregard 
of the prohibition contained in the proviso, and that for 
this reason the preliminary decree could not be re¬ 
opened; (»/»') that the only decree that could be re- 
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BBNO. money-lenders act (1940). 3. 56. 

opened »-as the peisonal decree, that the Court would 
have to calcaUtc the amoani that could be allowed to | 
the mortgagee if a trew preliminary decree was made 
ahd dedua from this the amount realised by sale of 
the mortgag^ properties and pass a personal decree for , 
only the balance, and that if the balance was nepitive. 
nothing would be recoverable under the personal decree 
but that-the mortgagor could not claim refund of any 
amount as that would be doing something which 
affected the final decree. {Mukhtrjea and S<n, JJ.) 
Naresh Chandra Gupta v. Lal mamud bhuiya. 
LLB (1942) 2 Oal. 243 = 202 I.O. 343 = 16 E.C. S23 
-46 O.W.N. 467 (2)=A,I.B. 1042 Oal. 379 foUowed 
In Nilmony V. Chandra Mauhu. 46 0 W.N. 463. 

.-3.36 (l).Proviao (ii)—Scope—Mortgage decree 
pas^-t in 1939-^onsideration for mortgage being sums 
due ander prior decrees—Mortgage, if may be re opened 
—Such prior decrees if may be affected. See 1941 
Dig., Col. 74. TARAPADA BANERJBE V. AJIMADDIN , 
MALLIK. 197 I.O. 821 = 14 E.O. 398. i 

I 

8. 30 {S)-~Pre-Aei astignee—lf exempttd from 

5.3a 

S. 36 (5) of the Bengal Money-Lenders Act applies to 
an assignee who became such even before the Act. 
Consequently a decree obtained by him cannot be 
reopened under that section. Other provisions of the 
Act do however apply. There is nothing in S. 30 which 
makes its provisions subject to their being invoked under 
S. 36. If, therefore, the borrower shows that the sum 
he has paid Is equal to or exceeds twice the amount of 
the principal of the original loan, his liability is dis¬ 
charged by S. 30 which prevents the pre>Act assignee 
from recovering from him any further sum. (^Derby 
thire, C.J. an,i Gentle, J.) HeMANTA KumaR v. 
Ba$aNTA KUMAR. 46 0.W.N. 677=76 C.L J. 338 
-A.I.R. 1943 0»1. 26. 

——8. 36(6)— Pre-Alt assignee — 2f protected. 

S. 36 (5) of the Bengal Money-Lenders Act applies to 
both ante-Act and post-Act assignees. Consequently a 
bona fide assignee for value who took his assignment 
before the Act is entitled to claim the benefit of this 
provision. {.Sen, J.) Bhupendra Nath Dutt v. 
DEBENDRA NATH ASH. 20110.273 = 16 R 0.164 
=46 O.W.N. 868=A.I3.1942 Oal. 370. 

—8. 36 Act assignee—/f protected, 

A bona fide assignee who took his assignment before 
the Bengal Money-Lenclvrs Act came into force, is not 
protected by the provisions of S. 36 (5) of the Act 
{Roxburgh, y.) KRISHNADHON MONDAI. V. NAblNI 
CHANDRA. 46 O.W.N. 388. 

——8. 36 (6)— Pre-Aet assignee^If prAected. 

S. 36 (5) of the Bengal Money-Lenders Act should be 
interpreted in its plain grammatical sense which would 
bring a pre-Act assignee within the fold of its protection. 
It would be applicable to cases where the proviso to 
S. 36(1) (<f) applies. {Muhkerjea and BlanJt^ JJ\ 

PRAYULLA Kumar Das v. Kamjni Kumar Chakra 
VARTHI. I.L.R.(1942)2 Cal S89-76 0.L.J 288 = 
46 O.W.N. 873-A.I.E. 1942 Oal. 476. 

- B. 36 (6 )—Pending on Dr Januat v ! 

1939 —JurisdietioH to grant relief. ' j 

Where the execution proceedings in conneaivn with a 
decree aru pending after 1st January. 1939. the suit |> ’ 
one to which the Act applies an.i consequently the Court 
which passed the decree has Jurisdirtion to grant relief ' 
under S. 36, Cl. (6). (.l/niherita a>U <en y/)l 
Samiruduin Maltby V. Naba Kumar Sah a 201 
Z.O. 476=16BO. 206=-AIR 1942Oal. 2S4 j 

' — “8 36 (6 )—for refHsatrtUel—t'eii't 
tiffnet tmternPiJ^iu. 


BENGAL MUNICIPAL ACT (1932), 3. 8. 

The fact that the Judgment-debtor is an unscrupulous 
man is no ground for tejeaing his application under S. 
36 (6). {Henderson, /.) PURNaCHANDRA BISWAS 
V. KSHIBODE SxWDARJ DUTT. A.l R. 1942 Oal. 610. 
_8.36 {<^)—RttPening of decree—Interest bet¬ 
ween dates of that and new decree—Award of—Power of 
Court—C. P. Code, S. 34. 

When a new decree in a money suit is passed on an 
application for review under S. 36 (6) of the Bengal 
Money-Lenders Act, the Court has jurisdiction to allow 
interest for the period between the passing of the 
original decree and the parsing of the new decree. There 
is nothing in that section to justify an inference that the 
power of the Court under S. 34, C. P. Code, to allow 
interest for a period subsequent to the decree has been 
taken away. {Henderson, /.) INDRA SEKHAR 
CHAKRAVARTI P. BlDHUMUKHI DeVI. 46 O-W-N 
916. 

I I .8 36 (6) (a) — AppUeabilitp—Decree Passed 
after \st January^ 1939. 

S. 36(6) (a) of the Money-Lenders Act applies to a 
decree passed after 1st of January, 1939, in a suit 
pending both on and after that date. {Mukherfee and 
Blank, //.) SaILABALA DaSI t>. HARISHCHANDRA 
De. 46 O.W.N. 876. 

-S. 86 (6) (a)—Decree passed before let January. 

1939—Execution pending on that date—Application 
concerning that decree—-If competent. See 1941 Dig., 
Col. 75. MOHINI KANJAN V. SURESH CHANDRA. 200 
I.O. 268 = 14 R.O. 698=A.I.B. 1942 Cal. 149. 

■a. 36(6) {%){i')—Application under — Appeal 
from order—Court-fees. 

A memorandum of appeal filed against an order 
passed ^n an application made under S. 36 (6) (a) (r) 
of the Bengal Money-Lenders Act for reopening a 
decree, must bear ad valorem Court-fees. {Mukerjea 
and Blank, JJ.) KSHITISH CHANDRA V. SATISH 
Chandra. I.L.B. (1942)2 Oal. 131=46 O.W.N. 
536. 

'8. 38 (6) (a) (D— dismissing application 
—Appeal — Revision. 

An order dismissing an application under S. 36 (6) 
{a)(i) of the Money-Lenders Act is not appealable 
under any provision of law. The remedy of the judg¬ 
ment-debtor is (o come up to the High Court for revi¬ 
sion of that order under S. 115, C. p. Code, {fifukher- 
fea and Blank, JJ.) SaILABALA DASI &. HaRISH 
Chandra De. 48 O.W.N. 876. 

——S. 38(6) (b)—Applicability—Decree passed in 
suit filed before l939. See 1941 Dig., Col. 76. Sara- 
DINDU MUKHERJEE V. JAHAR LAL AGaRWALA. 1L. 
R. (1912) 1 Oal. 326=2011.0. 363=16 R.O. 174=A. 
I.R. 1942 Oal 163 

— -3.86 (6) (1) and (11)—Order refusing to re-open 

decree—Appeal. See 1941 Dig., Col. 75. Budhan 
M iAf JOTINDRA MOHUN Dutt. A.I.R. 1942 Oal. 
1S2 

-3. 36 (6j (U)—Relief given by way of review— 

Court if bound to pass new decree. See 1941 Dig., Col. 
76. budhan Mia p. Jotindra Mohun dutt. a.I 
R. 1942 Oal. 182. 

BENGAL MUNICIPAL ACT (XV OP 1932), 8. 3 
(36)— Owwr*—// includes lessee. 

The definitiem ofowncr'* in S. 3 (38) of the Bengal 
Muulcipjil Act is wide enough to cover both the person 
in whom the title to the properly lies and the lessee of 
lhal property. {Roxburgh and Atram, J J.) BhU- 

penpra Nath Mukherjee p. Commissioner o» 

THE UTTSRPARA MUNICIPALITY. 46 0 W.N. 936. 
-3. 8 (64) —Definition of Magiftratt—If ess- 


V, D. \m-4 
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BENGAL MUNICIPAL ACT (1932), 9. 92. 

The definition of the term ‘‘Magistrate" in S. 3 (54^ 
of the Bengal Municipal Act is exhaustive. Consequently, 
a Magistrate of the first class to whom the District 
Magistrate has not made over any duties under this Act 
has no jurisdiction to pass an order of demolition under 
S. 330 of the Act. {Lodge anl Roxburgh //.) 
CHAIRMAN, TOLLYGUM MUNICIPALITY V. MASIH 
Ahmed. I.L.E.(1942) 1 Cal. 5S0“199 I.c. 792 = 
14 B.C. 691=43 Cr L.J. 693=46 O.W.N. 316=74 0. 
L.J. 49g=A.I.B. 1942 Cal. 288. 

--—9, 92 (2)— Adjourned meeting transacting bust- 
ness not on agenda of previous me/iing — Minutes 
signed and confirmed — Effect—Model RuleSy R. 31. 

If the minutes of an adjourned meeting are duly 
signed and confirmed, the meeting is to be deemed 
to be free from all defects and irregularity 
under the provisions of S, 92 (2) of the Bengal Muni* 
cipal Act, although the meeting transacted business 
which was not on the agenda of the previous meeting 
contrary to R. 31 of the Model Rules framed under the 
Act. {Roxburgh, /.) AKSHOY KUMAR BaNERJEE 

V. MUNICIPAL COMMISSIONER. TOLLYGUNGE. 46 C. 

W. N. 393. 


II '8.103 (3)— Contract bctascen Municipality and 
private individual not signed and sealed—If binds latter 
—Party reeciving advantage—lf liable to compensate. 

A contract l^tween a Municipality and a private 
individual which is not in writing or signed or sealed as 
required by B. 103 of the Bengal Municipal Act is 
binding neither upon the Municipality nor upon that 
individual. It makes no difference whether the contract 
is executory or executed. S. 65 of the Contract Act. 
however, applies to such a case although an imperative 
provision of ah Act has rendered the contract unen* 
forceable and so void, Under this section, the party 
who has received any advantage under the contract is 
liable to make compensation to the other party, if the 
latter has suffered any loss. If their only loss is the bss 
of the benefit of the contract, no compensation can be 
recovered. {Roxburgh. /.) AKSHOV KuMARv 
BANERJEE V. Municipal Commissioner, tolly- 
gunge. 46 O.W.N. 393. • ^ / 

—— 3 . l^Q—Comp/ianee with formaltUes—Onus of 


^T/is for the plaintiff to show that the formallUes 
equired by S. 149 of the Bengal Muniapal Act were 

DHURV. to assessment disallowed by 

-®- ^^J''Ab mce e/ notice under Ss. 138 (2) asid 

cemmiss^^rs-^M 

whose objection to the assessment of hi? 
1 been decided against him by the Municipal 

ComSsbneTcannot by means of a civil suit reof^n 
S question of assessment on the ground that the corr^ 
tion in the assessment list was made without giving him 
notice under S. 138 of the Bengal Municipal Act or 
thP iTToond that tKe assessment was enhanced withom 
"riving CnoHce nnder S. 147 (2) of .he Ac. A eni. 
by the assessee for a declai ation that the assessment was 
illegal and ultra vireson cither of the above grounds is, 
therefore, not maintainable in a Civil Court. {Rox¬ 
burgh, J.) MUNICIP.AL COMMISSIONERS OF THE 

paBna Municipality v. naba Govinda Chow 
dhURY. 46 O.W.N. 880. 

——S. 880—Order under— Jurisdiction of Magis¬ 
trate of first class. See BENGAL MUNICIPAL ACT, 
5. 3 (54). 46 O.W.N. 816. 


BENG. NON.AGE. TEN. (TBM. PRO.) ACT 
(1940). S. 3. 

-3. 635— Seiviee of proper notice of suit—Onus 

of proof. 

In'a suit against a Municipality, it is for the plaintiff 
to prove that proper notice of suit was served on them. 
{Roxburgh. /.) Municipal Commissioners of 
THE Pabna Municipality v. naba Govinda 
ChowdHURY. 46 O.W.N. 830. * 

-3. 636 (2)— Limitation for suits—Exclusion 

of period of notice—Limitation Act,S. l5(2). 

S. 15 (2) of the Limitation Act applies to suits for 
which a special period of limitation is prescribed under 
S. 535(2) of the Bengal Municipal Act. The plaintiffs 
in such suits are, therefore, entitled to deduct the period 
of the notice which they had to give under S. 535 (I). 
{Bissoas, /,) COMMISSIONERS OF THE PABNA MUNI¬ 
CIPALITY V. NIRODE SUNDARl DaSYA. 202 10. 762 
=46 O.W.N. 94S=A.I.E. 1942 Ctl. 644. 

■ .1—Ss. 639 and 8 (38)— Entry in assessment list as 
owner — Alteration—Power of civil Court—Proper 


procedure. 

The civil Court has no power to interfere in the 
matter of an entry in the assessment list of the Munici¬ 
pality on its own interpretation of the word 'owner' in 
the Bengal Municipal Act, when the Municipality have 
not in any way acted ultra vires or mala fide and their 
action as a matter of procedure is in all respects proper. 
The only way in which the list can be altered is by the 
procedure under B. 148 of the Act. or by moving the 
Commissioners to lake action under S. l38 of the Act. 
{Roxburgh and Akram, J/.) BHUPENDRA NaTH 
MUKHERJEE V. COMMISSIONER OF THE UTTERPARA 

Municipality. 46 O.W.N. 036. 

BENGAL NON-AGEIOOLTOBAL TENANCY 
(TBMPOB^Y PROVISIONS) ACT (IX OP 

1940) S 2_ Ferry man—ff non-agrieultural tenant. 

The ferry roan holding a settlement of a ferry is not a 
non-agricultural tenant within the meaning oi S. 2. 
(ff,Hderson.J.) RAM CHARIT BHAKAT ». TETARl 

KwIk/kmr 2011.0.616=16 8.0. 221=A.I.B. 

1942 Cal 136. ... „ 

-g. 2—"Non-agricultural tenant —Person with 

rifeht to sell fruits/rom trees and fish irom tank. See 

1941 Die.. Col. 81. BHAGABAT CHANDRA JaNA V. 

NAGENDRANATH BaNNEKJEE. 14 R.O. 850* 197 I. 

c. 180 . ^ “ 

' -8. 2—Tenant'—If includes ex^tenant. 

The word ‘tenant’ in S. 2 of the Bengal Non-Agri- 
cultural Tenancy (Temporary Provisions) Act is used 
not in Its strict legal sense, but in its wider popular 
sense and includes not only the current tenant as set out 
in that section but the ex-tenant remaining in occupation 
who formerly held in the manner described in the section 
as non-agricultural tenant. {Derbyshire, C.J., Nasim 
Aliand Mitter, /y.) SUKUMARi DEVI v RaJDHARI 
PandeY. I.LR.(1942)10aI.497=198I.C. 186 = 
14 B.C. 436=74 0-LJ 486 = 6 F.L.J. (H. C.) 1=48 
O.W.N. 174=A.I.R. 1942 Cal. 49 (S.B.). 

•' ' 8. 2— Tenant of Und and buildings, who has 

erected ekehalas —If non*agiicaltural tenant. -See 1941 
Dig., Col. 82. AHT KUMAR DAS v. AKUKUL CHAN¬ 
DRA. 198 I.C. 176=14 B.C. 448. 

-Sb. 3 and 6—Applicability—Appeals—Appeal 

by tenant against deaee for ejeiJtmeut. See 1941 Dig., 
Col 82. PRAN KRISHNA MUKHERJEE v. JNANADHA 
ROY 198 1 . 0 . 181 = 14 R.O-442=A.I.R. 1942 Cal. 
47. 

. S. 3—//'ultta vires. 

S. 3 of the Bengal Non-Agricultural Tenancy Act is a 
valid piece of legislation which is covered by Item No. 2 
read with Item No. 21 of the Provincial List and is not 
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BBNG. NON-AOB. TEN. (TBM. PBO.) AOT BENGAL PATNIREGN. (1810) S. 11 


( 1040 ). a s. 

repugnant to any existing Indian Law which makes it 
void under S. 107 of the Government of India'Act. 
{MuMIurit* •nd Seu, //.) kELIANCE JUTK MILLS 
CO. LTD. ff. DUKHI SHAH. 208 LO 184=46 C W.N. 
880»A.IB. 1942 Cal. 650. 


there is default in the payment of rent for a certain 
period. A suit for ejectment of a tenant on a ground 
other than non-payment of rent must, therefore, be 
stayed under the section, although rent is also claimed 
in such a suit. ^Vbat the legislature intended is that 
only the suit for the ejectment should be stayed and that 


8—//’ultra vires—G^virnmettl of India Act, j the Court should proceed with the suit so far as it relate 


Ss. 100 and 107-C. P. Cede. 0. 21, R. 24. 

The provisions of the Bengal Noit-Agricultural Ten¬ 
ancy (Temporary Provision^ Act relating to stay of 
proceedings for the ejectment of non-agricuiiural tenaiiis 
for a period of two years, are not beyond the law- 
making powers of the Bengal Legislature. That legis¬ 
lature in Curtailing the powers of the Court to grant 
possession has acted under Item 2, taken in conjunction 
with that part of Item 2l which deals with rights in or 
over land, of List II U-e. Provincial Legislative List) 
of Sch. VII of the Government of India Act. The 
above provisions of the Bengal Act are not void under 
S. 107 of the Government of India Act as being in 


to the recovery of rent. If the application for stay is 
made after such a suit is decreed and the decree is put 
into execution, the Court should stay the proceeding for 
the delivery of possession only and allow the decree- 
holder to proceed with the execution of the decree so far 
as it relates to recovery of arrears of rents and costs. 
The proviso to S. 3 ot the Act has no application to 
such a case {Mukheriea and Sen, //.) RELIANCE 
JUTE Mills Co., ltd. Dukhi Shah. 2031.0.184 
= 46 0 W.N 889=A.I.B. 1942 Oal. 660. 

- - -8. S~—Suit to eject tenant in arrears—If can be 


stayed. 

A suit to eject a tenant who is in arrears is a suit on 
conflict wijh the provisions of O. 21. R. 24, C. P. Code. | account of non-payment of rent within the meaning of 
{Derbyshire, C.J., Nasim AH and Mstter, //.) SUKU- j S. 3 and cannot be stayed under S. 3. A.I.R. 1941 Cal. 
MARI Devi v. RajdharI PaNDEY. I.L.B. U942) 11 302, Rel. on. {Henderson, J.) Ram Charit BhakaT 
0al.497=198I.0.136 = 14 E.0.486=740.L.J. 486 t/. TetarI KUMaRI Kuar. 2011,0.616 = 15 B. 0- 
-6P.L.J. (H.O.)l=.46 O.W.N. 174=A.1E. 1942 221= A.LB. 1942 Cal. 136. 


0al.49(8.B.). 

" -B. 3 —Stay of appeal—Application by party—If 
necessary. 

The provisions of S. 3 in no way depend upon any 
application made by the parties and if it applies, the 
Court is bound to stay the appeal even though both 
sides are anxious that it should be heard. {Htnderson, 

/.) Ram Charit Bhakat v Tetari Kum.ari 
kuar. 201 I.O. 618 = 16 R.O. 221-A.I,E. 1942 
Oal. 136. 

8.3 —Suit for eiectment on account of non-pay 
ment ot rent—Suit against monthly tenant for arrears 
of rent and eisetment, after noCiee, 

A suit for the recovery of arream uf tent and for 
ejectment brought by the landlord against a monthly 
non-agricultural tenant after serving a notice upon him 
to pay up the arrears and to quit the land, is one for 
ejectment because of non-payment of rent, and the 
landlord Is entitftd to an order for ejectment subject to 


8. 8 —IVords "suif' or "proeetdini''—If include 
appeal. 

The words "suit” or a “proceeding" in S. 3 do not 
include an appeal. {Henderson, J.) RaM CHARIT 
Bhakat v, Tktari Kumari Kuar. 2011 .c. 616= 
15B.O. 221 = A.I.B. 1942 Cal. 1S6. 

- - S. 4— If ultra vires. 

S. 4 of the Bengal Non-AgricuUural Tenancy Act is 
not ultra vires of the Provincial Legislature, being a 
piece of legislation covered by items Nos. 2 and 2l taken 
together of the Provincial List under the Government of 
India Act. If there is really any conflict between the 
provjslons ot this section and those of S. Si or O. 2l, 
R. iS, C. P. Code, the conflict is avoided by S. 4, C. p! 
Code. {Mukhettea and Blank, //.) RamESH ChanDRA 
S^KAR ^annada Bala Devi. 46 O.W.N. 694= 
0 F.L.u. (H.OO 149. 

BENGAL NON-AGBIODLTDBAL TENANOY 

AOT, S. A—Order under—If ,1 decree — Appeal—C.P, 


the provisions of the proviso to S. 3 of the Bengal Non- Code, S. 47. 

Agrlcultuial Tenancy Aci. {Derbyshire, C./. and An order made under S. 4 of the Beneal Non.Af.r1rnl 

s:- ie'ors- i siix d'H Sr 

-8. 3—bait for ejectment of defendant as tenant i competent from such an order. {Hend(r,on /I 
—When may be stayed—Suit for ejectment of defendant ' ShamSUNNBSSA KhaTUN v. Komjan SBBIKh’ Ml 
as trespasser—Procedure to be followed, j'rr 1941 Dig., * 10. 640 = 16 E.O. 262 = 46 O.WN 61l«A^ 
Col. 83. PRABHA BaTi Debi t-. Pratap Chandra 1942 Cal, 428 (1). 

J J'® (J?J2)10al.49"2CO I.C 468-BENGAL PATNI BEGDLATION fvm nv 
*16R.O. 3*A.X,R. 1942 CaI 146. S g_ritAt7fVi ^ vVXU OP 

S. 3—SuU for e)ectmenl "on account ot non-pay- 1 JuJ in ‘ 1876 treated 
ment of tent"—Interpretation. l94l Dig., Col 82 ^ chaUent-Jat ali—Admim^. Character nd 

PRABHA BAH DBBI r. FRATAPCHANDKA MaJUMDAr’ i that incase . f arrears tkeJZlH r 

3- \ mon,hV7al^^^^ 

i-“Suit ATsHAmen, n ,uount of non-pay ' >in« 1879“ lnd“lhe^*L^ ch"‘*^ 

' I challenstdat there 

-If can be <-ayed-Decree passed in suck sust- patnida. in l»« s .le bond .*u 


mint 

HHt 

9rdtr for 


patnida. evidencing 

as pn>- 
Kegulatlon, it 


In order to attract the* operation of S.3oflkn>il ih.v Mulii 1»-rMiiwwt i,. . ” • 

Non-AgrlcuUural Tenancy (Tcu.poi.iy Provisions) .Vt vidld mde the provisi^r^ 

what is n««*iary is that the ^uti or proceeding mo>t N must be held that the tenure il - 

one for ejectment of a non ..gilcultural tenant and t!,t Regulation and .aleaWe un.'er S c 
ejectment muH be sought /. on a ground other li an RaMm MoHaN Rov f,*'*”**'*^''’ 

non-payment of rent. Ih-acrd' »ttlt for ejev*tnnm MUKHARIki:. 8 B B 399 ■ Deb Prasanna 

on account of non-payment of rent" refer locases aheie ——ft n. i 

tbe lea*, contains a condi.i.4. that it will b. foefetaed if 1 ch.-er fc-Vent^or '^revio^ 


perio.!. See l941 Dig., 
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BENGAL PATNIBBGN. (1819), S. 11. 

Col. 84. Gouri SankaR z'. Jatindra Nath. 199 I. 
0. 893=14 fi.O. 659. 

"S. 11— Sa// of portion of putni tenure^-Annul ■ 
nteni of subordinuie howta. 

Per Pal, The Putni Regulalion does not cootem- 
plate sale of portions of a putni tenure, and consequ¬ 
ently if it be possible for the putnidar to gel his putni 
subdivided into several putni tenures, each having the 
incidents of an entire putni, yet keeping the integrity of 
the original putni unaffect^ so far as it stood in 
relation to the subordinate hmla, then the infirntity of 
the subordinate 4oa;/fl may infinitely be increased by acts 
to which the howladar is no party. This will be oppo¬ 
sed to all principles and such unreasonable departure is 
not at all necessary to safeguard the interest of the 
landlords. {Akramond Pal, JJ.) LUTFUR RAHMAN 
V. JOGJIBAN GhqSH. 76 O.L.J. 471. 

-S. 11, Cl. (2 )—Cancellation of intermediate 

tenure — Requirements, 

In order that the intermediate tenure mav stand can¬ 
celled the requirements of S. 11, Cl. (2) of the Putni 
Regulation are the following:—(1) The putni taluk 
must be sold (a) under the rules of the Regulation, (p) 
for its own arrears. (2) The intermediate tenure must 
originate with the holder of the purm that is sold. (3) 
The putnidar who created the intermediate tenure had no 
special authority to grant such tenure from his superior 
landlord, The last few lines of the clause which purport 
to contain the reason for the cancellation of the inter* 
mediate tenure make it clear that the tenure which is 
thus liable to be cancelled most be the one carved out 
of the Interest of the defaulting putnidar and consequ¬ 
ently must necessarily be the one created after the putm 
that is sold. {Akram atui Pal, JJ.) LUTFUR KaH- 
MAN V, JOGJIBAN GhOSH. 76 C.L.J. 471. 


-S. 14 A —Locus standi to apply—Hindu rever¬ 
sioner. See 1941 Dig., Co). 85. ABDUL AWAL v. 
Uday Chandra Das. 2001. 0. 480 = 16 E.0.49 = 
A.Iit. 1942 Oal. 167. 

BENGAL PERMANENT SETTLEMENT EEGG- 
LATION (I OF 1793J, Art. e-Effect of-Oihar 
Agricultural Income-tax Act—If ultra vires. See 1941 
Dig., Col. 85. JHALAK PRASAD SINGH r. PROVINCE 

OF BIHAR. 1941 P.W N. 689 (S.B.). 

BENGAL public DEMANDS BEOOVEET ACT 
cm OF 1913), Ss. 4 and 6 — Certificate 
man-Effect of-Substitution ^ANTr ROY I' 

See 1941 Dig.. Col. 85 "■ 

SURESH CHANDRA. 19" I-C- 1^0 

_9 7 Scone—Proceedings for arrear^Separate 

'»• resoect of sotne co sharers after 

accounts opened in f i,y them—Pro- 

.period of arrets Jie 1941 Dig.. Col. 85. 

NWaTm^OMED khan TaNQUIR AHMAD. 23 

*** a a 7 and 62—Scope—Certificate against dead 
No order of substitution and no notice sent to 
^Birs—ESect—Heirs—If bound. See 1941 Dig., Col. 
86 nisar mahombd Khan v. Tanquir ahmed. 
23 Pat.L.T. 196. 

g. 20—Representation of tenancy—Bengal Ten* 
ancy Act, S. 146-A. See 1941 Dig., Col. 87. FaZLAR 
Rahim v, KHORSED ALAU. 1991.0.403=14 E.C.642 
■a. 20—Sale of property for amount of certificate 
and also for subsequent arrears—Legality of sale. See 
1941 Dig.. Col. 87. Fazlar Rahim v. Khorsed 
ALAM. 199 1.0.403 = 14 E.C.642. 

—H. 20 (3)—Title of purchaser—Inteiest of tenant 
is neifherCfilificaie debtor nor represented by biro 


BENGAL RENT ACT (1869), 8. 6. 

—If passes. See 1941 Dig., Col. 87. FazLaR RahIM 
V. KHORSED ALam. 199 IC. 403= 14 E.O. 642. 

■■ "S. 29—Scope—Suit to declare that sale did not 
affect inlertsis of plaindfi—Bar of. See 1941 Dig., Col, 
87. Nisar Mahomed khan v. Tanquir armed. 
23 Pat.L.T. 195. 


S. 36 —Parties to suit—Secretary of State—'Jf 
necessary party. 

The Secretary of State, if he is the certificate-holder, 
is a necessary party to a suit under S. 36 of the Public 
Demands Recovery Act for setting aside a sale, 
{Nasim Ali and Blank, JJ) BaIKUNTHA CHANDRA 
Das V. SURESH CHANDRA DUTTA. 46 C.W.N. 976. 


—3. 36 — Parties to ssdt—Secretary of State-^lf 
necessary party—Umitation for suit—Exclusion of 
period of notice — C. P. Code, S. 80. 

Where the Secretary of State is a certificate-holder 
he (now the Province of Bengal) is a necessary party to 
a suit brought under S, 36 of the Public Demands Re¬ 
covery Act to set aside the certificate sale. It follows, 
therefore, that the period of the notice served on the 
Secretary of State under S. 80, C. P. Code, namely two 
months, can be excluded in computing the period of 
limitation for the suit. (Mitier and Khundkar, JJ.) 
Gaibanda LOAN Office S'. Saiyadunnessa kha- 
TUN. 46 O.W.N. 967. 

8. 46—Applicability—Question between auction- 
purchaser and representatives of certificate debtor. 
See 1941 Dig.. Col. 88. NISAR MahomeD KhaN v. 
Tanquir ahmed. 23 Pat.L.T. 196. 

-SCh. I. 01. (8)-‘‘Any arrear of rent -If 

limited to rent of tenancies governed by Bengal Tenancy 
Act 1941 Dig., Col. 88. BaLCHAND S'. BiJOV 

CHiND Mahtab. 1.0, Z52-14E,0. 327. 
BENGAL PUBLIC GAMBLING ACT (H OF 
1867) S. 3 —Conviction under-Proof required, 

A conviction under S. 3 of the Bengal Act (II of 
1867) cannot be sustained in the absence of a finding 
that the premises in question were being used as a 
common gaming house within the meaning of the 
definition in S. 1. In order to establish this point, the 
prosecution would have to prove that the instruments of 
gaming ^und in the place were kept m used for the 
profit of the lessee of the premises, jfffenderscn, /.) 
A sntir.B. Emperor. 202 rc. 677 = 4S Or. I..J. 887. 


. -8. 6 —Instruments of gaming—-Evidentiary 

value. 

S. 6 of the Bengal Act (II of 1867) merely provides 
that the finding of the instruments of the gaming shall 
be evidence that the premises used !s a common 
gaming house. It is for the Magistrate to say whether 
he is prepared to come to such a finding or not. 
(^Henderson, J.) ABDUL f. EmperOR. 2021.0.677 = 
48 Ot.L.J. 887. 

S. 6 —When can be invoked. 

Before S. 6 of the Bengal Act (II of 1867) can be 
invoked in aid of the prosecution, it must be established 
that before the search the Police OflScer had reason to 
believe that the premises in question were used as a 
common gaming house. Evidence to the effect that he 
had reason to believe that gambling was going on there 
is not sufficient. {Benderson, J.) ABDUL v. Em- 
PEROR. 20210.677“43 Or. L.J 887. 

BENGAL BENT ACT (X OF 1869), S. 3—Part of 
land held by euliivaiiofi and part for residential pur¬ 
poses—Raiyat, if can acquire occupancy rights. • 

Under S. 6 of the Rent Act, a raiyat holding, by 
cultivafion at least a portion of the land comprised in 
the tenancy for a period of 12 years can acquire occu¬ 
pancy rights therein. The tenancy being one, the land¬ 
lord cannot split it up and say that because a portion of 
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BENGAL BENT ACT (1859), 8. 160. 

the teotoc; land ti being used for another purpose, the 
tenancy ceases to be governed by the Act. {,Akratn and 
foi//’) KaJKUMARI BaISHNABI t-. MiRfA SaM- 
SODDIN. 200 10. 314 = 14 £.0.702 =76 0.1.1.29 = 

48 O.WJI. 2n=A.I.E. 1942 Oal 8S0. 

Se. 160 and 161—Order of Deputy Ccllecior, in 
eaecution proceedings—Appeal and second appeal. Sec 

1941 Dig.. Col. 89. SaKKal SaRDAr v. ISSari^S 
THIRANI, 199 10. 740= 14 E.O. 629=A.LE. 1941 
Oal. 2S0. 

BENGAL EBNT EEOOVEEY tJNDBE- 
TENUEES AOT (Vm OF 1866), 8. 16-*7«fww 
branct which may have accrued thereon by any act of any 
holder, etc."—Afeaning of-Under-raiyal unih occu¬ 
pancy right—If affected by sale for arrears of rent 
under Chota Nagpur Tenancy -ict. 

Although an under-raiyati interest is an incumbrance 
accrued on the holding by an act of the raiyat, the 
occupancy right which is acquired by the under«raiyat 
by custom is not a creation of the raiyat. It is a crea¬ 
tion of custom, and therefore of law, custom having the 
force of law. Hence the interest of an under-raiyat 
who acquires occupancy right by custom cannot be said 
an "incumbrance which may have accrued thereon by 
any act of any holder of the said under-tenure" within 
the meaning of S. 16 of the Bengal Rent Recovery 
(Under-Tenures) Act of 1865. The section does not 
therefore entitle the purchaser of an under-tenure to 
eject an occupancy raiyat in actual possession of the 
land in a holding whicli is sold for arrears of rent under 
S. 208 of Chota N'agpur Tenancy Act. Nor does the 
section entitle the purchaser of a raiyat! holding to eject 
an under-raiyat having occupancy right in the land. 
{Fail AH and Chatterii, //.) GhaSHI Sahu v. SHIB 
Sahu. 20 Pat. 870=199 10. 684=8 B E 603= 

1942 P.W N. 39 = 14 E. P 606 = 23 Pat.L.T. 610=A. 
I.E. 1942 Eat. 140. 

BENGAL SANITAEY DEAINAGB AOT CVIU 
OF 1896). 8. roprictor under compromise ssrith 

Government paying as drainage cess less sum than fixed 
by ColUetor—Rate fixed by Colleetor not altered — 
Amount recoverable from tenants. 

Under S. 23 of the Bengal Sanitary Urainage Act the 
proprietor of an estate is entitled to recover from the 
subordinate ten!ints half the amount paya'ble by him as 
drainage cess on the basis of the rate deterniined by the 
Collector under S 21, although after such determination 
by the Collector there was a compromise between the 
Government and the proprietor and the Government 
accepted a le<u sum In full satisfaction of lb claim, when 
there was no alteration of the rate determined by the 
Collector and the tenanb who were not parties to the 
compromlne were expiessly excluded from it. iMuhherie.s 
and Blank, //.) KHAGENDRA NATH BaNKRJKA v 
Rani HarSHaMUKHI DaSSI. 46 O.W N. 667 = 76 0 
L J.381. 

BENGAL TENANCY ACT (Vm OF 1866), 8s. 3 
tnd 26-F -Occupancy holding purchased before 1928— 
Purchase recognised by one of co-sharer landlords— 
Purchaser, If tenant—His right to pre emption. See 
, 1941 Dig., Col. 89. Altab .M.i f. Abdul MArin 
198I,O.106=14E,O.436"?6O.L.J.l04 

-3. 3 (17) Proviso (ai tmeaded by Act iv 

of 1928)—Retrospective effect. See 1941 Dig Col 
89. SUDHINDRA CHANDRA SinGHa f * IaDAV 
MaraK. 1991.0. 746-14 R.O 627. ‘ 

“8. 12 -Transfer of permanent tenuie — iJabilits 
of original tenaset tor snbstiuemt rent. 

As soon as a transfer of a permanent tenure is cotu- 
plet# under S. 12 of the B. T. Act, the llAbility of the 
transferor. If he U the original tenant, to pay rent for the 


BENGAL TENANCY AOT (1886). 8. 26-B. 

period subsequent to the transfer comes to an end in 
spite of his personal covenant. The rule ol English 
Uw that his liability will only cease by reason of a 
privity of contract after the transferee is accepted a 
bnant by ihe lessor, is not applicable to such a case. 
The effect of a transfer being completed with all the 
formalities required by S. 12 of the Act is that there is 
a statutory obligation on the part of the lessor to recog¬ 
nise the transferee as'a tenant. Of course if there is a 
contract between a landlord and a tenant that the fraii- 
fer shall not be valid and binding unless security is 
gjvenor some other condition is fulfilled, the original 
tenant might still remain liable for the rent. But when 
there is no such condition, the lessor has got no other 
option but to recognise the transferee. (Afuiher/ea and 
Blank, //.) SaradindU MUKHERJEE V. KUNJA 
KaminiRoy. 2021.0. 663=15 E.O. 879=48 O.W. 
N. 798=A.I.E. 1942 Cal. 614. 


—— —8.18-A—Document by tenant describing nature 
of tenancy—Landlord not party to it—Admissibility. See 
Evidence act, S. 13. 46 C.W.N. 169. 

——S. 18-A —Transaction in which nature often- 
ancy it asserted- — Admissibility—Landlord not party to 
transaction — Evidence Act, S. l3. 

It cannot be held that S. 18-A of the B. T. Act 
necessarily precludes the applicability of S. 13 of the 
Evidence Act to transactions in which the incidents of 
any nature of bolding are asserted or denied, merely on 
the ground that the landlord is not a party to the same. 
{Bistves,J^ DWARKADAS MARWARI V. PARBATI 
DASi. 2021.0.645 = 16 R.O. 364=46 C.W.N. 770 = 
A.I3.1942 Cal. 486. 

■ '3. 20 (1-A)— Whether creates new right, 

S. 20 (1-A) of the B. T. Act is not declaratory of the 
law prior to the date when it came into force but creates 
a new right. {.Htmierson, J ) ASIRADDIN SardaK 
V. SaNTOSH MOHINI DasI. 47 C.W.N 8Q. 

3.22 (before amenduient In 1908)—Cc-jAaw 

landlord -purchasing occupancy holding—liability to 
pay rust. 

Under S. 22 of the B. T. Act. as it stood before its 
amendment In 1908, a co-sharer landlord who purchases 
an occupancy holding becomes liable after his purchase 
to pay rent as a tenant to the whole body ofjandlords 
including himself. His liability is for rent and not for 
compensation for use and occupation. Consequenlly a 
suit for such rent Is excepted from the cognizance of a 
Court of Small Causes, (^irwoj, /.) Surendra 
Chandra Roy v. Bi.malendu Roy. 46 C.W.N. 494. 

■“8s. 28-A to 38— Applicability—Tenant having 
higher rights combined with •\ eupautf rights. 

Ss. 23-.\ to 38 of the B. T Act are applicable when 
the tenancies are occupancy holdings, pure and simple 
but they have no application when the tenant has higher 
rights in the land under an express or implied grant 
from the landlord, though such rights are combined 
with those of an occupancy ruiyat a^uired onder expres.-* 
nrovislons of the Act. iMukkerita and Blank, //.) 
HIKKNDRA LaL SaRKaR t'. Kan.aklata Choudhu- 
RANI. 202 1 0. 693= 16 EC. 383 = 76 0 L.J 347= 
46 O.W.N.'849-A I.B. 1942 Oal. 610. i 

--^ 26 B Md T-kahat transferring portion 

of occupsney kotdsmg before 1924 and residue after- 
■Mrds-Landlord taking Possession of residue by Pre 
tmptsen—lf entitled to reemxr posussionof first told 

» non-transferabJe 
i holding pno« to the amendment of the Ben- 

gal Tenancy Act in 1928 and the residue of the holding 
in Ms poesession after 1928. the tneve transfer of the 
teildue of the bolding will not by it>«lf constitute 
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BENGAL TENANCY ACT (1885), S. 26-0. 

abandonment so as to entitle the landlord to recover 
possession of the first sold portion. But if tiie lanr’Iord 
exercises his right of pre-emption under S. 26 F of the 
B. T. Act, as it stood prior to its repeal by Act VI of 
l938, with regard to the residue of the holding and takes 
possession of the same, or, if the second transferee gets 
the tenancy sub-divided and the rent apportioned under 
S. 88 of the B. T. Act, the landlord has the right to 
recover khas possession of the- portion sold to the first 
purchaser. {Mukhen'ee and Blank, //.) NR1P£NdRA 
CHAND Saha r . JOWADALl MONDAL, I,L B. (1942) 
2 Cal. 232=201 10. 655 ^16 E.O. 285=46 C.W.N. 
623=A.IB. 1942 Cal. 423. 

-8. 26 0—Applicability—Gift of occupancy hold¬ 
ing by Mahomedan. Sfe 1941 Dig.. Col. 91. Srima* 
TIJAN V. Fuljakijatun. 199I C. 464 = 14 E. C. 660. 

S. 26*r— Applicabilily —Niskar holding. 

The provisions ofS, 26-F of the B. T. Act are not 
applicable when the transfer is of a share in a niskor or 
rent-free holding, ahhough the tenant has acquired 
occupancy rights therein. {Mukherfia and Blank, JJ^ 
HirendraLal SaRKARi/. KANAKLATA Chouchu- 
RANI. 20210.693 = 1.5EC. 383=76 O.L.J.847 = 
46C.W.N. 849=AI.E. 1942 Cal. 610. 

" 8. 26-r -I^andlords purchasing 8 annas share in 
tenancy—If co-sharers of tenant vendors—Sale by 
tenants of remaining 8 annas share—Right of landlords 
to preemption. Set 1941 Dig.. Col. 92. Amjad 
TaLUKDAR V. ROHINI Kanta. 198 I.C. 660=14 R 
0.479=A.I.E. 1942Cal.68. 

Sa. 26-r and 18 (2) —Nishkar oeeupancy 
Holding-Pre-emption, if can healloxocd. 

S. 26-F of B. T. Act is not applicable to a Nishkar 
otxopancy holding, and pre-emption cannot, therefore 
be allow^ in respect of such a holding. {Edgleyand 
Biswas. //.) Panchanan DaS v. RAMKNDRA 
SUNDAR Das, 46 C.W.N 682. 

"■ ■ S. 26‘T—Order for pre-emption’—If bars suit 

by purchaser for declaration that holding is raiyati at 
fixed rent—C. P. Code, S. 11, Expl. IV. . 

In a proceeding for pre-emption by the landlord under 
S. 26-F of the B. T. Act, the purchaser is not entitled 
to raise the question as to whether the holding is an 
occupancy holding, ora raiyati holding at fixed lent, 
because the foundation of the proceedings under S. 26 F 
is the admission of the purchaser in his deed of pur¬ 
chase that the holding is an occupancy holding. Conse¬ 
quently, an order for pre-emption under that sectiM 
cannot operate as ret iudieata to a subsequent suit by 
the purchaser for a declaration that the holding >s a 
raiyati holding at fixed rent and not an occupancy hold¬ 
ing. even assuming that the rule of 
M/Vurj embodied in Expl. IV to S-.H; P- 
pan Kp extended to the general principles of Ja^. 
(J^a% Al^and Blank, //-) PROSaNNA KUMAR 
ROVr- ADYA SaKTI DaSI. 2031-0. 680 = 46 O.W. 
N. 1022 = A.IE. 1942 Cal. 686. 

S. 26-r (as amended)— of nipuon— 


Co’Sharet tenant by purchase—Purchase made subse¬ 
quent to transfer of s^are ofv'hich pre-emption claimed. 

A CO sharer tenant by purchase is competent to apply r 
for pre-emption under S. 26-F of the B. T. Act as i 
amended in l938. although his purchase is subsequent 

to the transfer of the share of the holding in r^pectof 
which pre-emption is claimed. It is enough if he 
acquired a share in the holding at any time before the , 
application for nre'emption is present^, provided the 
application itself is made within time. {Mukhenea and ■ 
Blank, /J.) HiRENDRA LAL SARKAR V. KaNAKLATA 
CHOUDHURANI. 2021.0.693=16 EC. 883=75 0.! 
L.J. 347=46 C.W.N. 849=A.I.B. 1942Cftl.610. 


BENGAL TENANCY ACT (1886). 8. 26-J. 

' ' ■ ' 8. 26-r —Right to pre-emption—Co'Sharer 

tenant acquiring landlord's interest. 

A co-sharer tenant of an occupancy bolding cannot 
by bis later acquisition of the landlord's interest be 
divested of his right of pre-emption under S. 26-F of 
the B. T. Act on the transfer by another co-sharer of 
his share in the holding, when there has been no division 
of the holding under S. 88 of the Act. {Derbyshire, C. 
/. and Sen, J.) B. A. BaSIL p. CHARU CHANDRA 
CHAITERJEE. 46 C.W.N. 853. 

8. 26-r Shares of applicants after pre-emption 
—How determined. See 1941 Dig., Col. 93. ReazADDJ 
Beparh-. Yakub Bepari 200 I.O. 87=14 E, C. 
665. 

8. 26-F (2)—“Consideration money"—Mean¬ 
ing. 1941 Dig., Col. 93. Hafizur Rahman 
Amjad Ali Taluqdar. 200 I.C. 781=16 E.O. 80 
= A.I.E. 1942 Cal. 280. 

-S. 26-F (6) and (6) (as amended by Act VI 

of 1938)—Application by co-sharers—Court allowing 
whole of share to one of applicants and dismissing 
claim of other applicants—Legality of order. 1941 
Dig., Col. 93. NaBIRUDDIN SarKaR v. OSMAN GaNI 
SarkaR. 197 I.C. 898= 14 E C. 360. 

-S. 26 0 (1) (a) and (6) (after amendment 

in 1938)—Validity—If ultra vires of Provincial UgU* 
iature—Sectiorf, if conflicts with Ss. 62 and 68 of T. P. 
Act-Scope of section—Personal covenant m nature ot 
indemnity clause in usufructuary 
nature of mortgage See 1941 Dig., Col. 94. AK®ar 
ALI V. MaFIJUDDJN. 19810. 674=14 E.O- 488=6 
F.L.T.fH.OJ 6=AIE.1942 Oal 66. 

_S 26 G, sub-S. (6) (before amendment)— 

Afiklieation for restoration of possession dismissed for 
default by Revenue offi'tr—Secend applicatron before 
CHI Court-^Maintainabilif)f^C.P’ Hi. 

Although an applic.ition by a mortgagor for resto¬ 
ration of possession of the mortgaged holding under 
S 26-G(5) of the B. T. Act (as it stood prior to 
Bengal Act XVIII of 1940) was previously dismissed 
for default by a revenue officer, a second application 
un'ler the same provision before the Civil Court is 
maintainable in law. The tight of the mortgagor to 
recover posse.<sion is a rerurring right and continuous, 
so long as posses.sirin is not restored to him. If the 
right to recover possession is negatived by a competent 
(lihunal. it Cannot certainly be reagitated in the same 
Court or another Court, but, if the application is 
merely dismissed for default, a subsequent application 
cannot be barred, as the latter is not based on the same 
cause of actio , 

Obiter'. It is extremely doubtful whether the revenue 
officer was a Court exercising civil jurisdiction within 
the meaning of S. 141. C. P Code. {Mukherlea and 
Sen, /.) SaSHI BHUSAN MISRA MADHU SUDAN 
.Manual. I.L.B. (1942) 2 Oal. 28 = 202 1.0.601= 
15 E.O. 871=AXE. 1942 Oal 622. 

-S. 26 G, 8Qb-S. (6) (before amendment)—// 

ultra viies. 

S. 26-G i5) of the Bengal Tenancy Art (as it stood 
prior to Bengal Act XVIII of 1940) is not ultra vires 
the Provincial Legislature. {Mukherfea and S<»t J/.) 
.RaSHI BUSAN MlSRA MADHU SUDAN MANDAL. 
I.L.B, (1942) 2 Oal 28=20210. 601=16 E.O. 871 
=^A.I.E. 1942 Oal. 622. 

-S. 26 3-Decision smder-lf res judicata. 

A decision in a proceeding under S. 26J of the B. T» 
Act does not operate as w judicata in respect of the 
incidents of the tenancy in a subseqoent suit. 

Srish Chaudra Nandy Kala Chani) Roy. I.h. 
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R (1942) lOftl. 610«2031.0. 670«16 B.O. 567 = 
76 O.L.J. 20 = 48 O.WN. 169=A IE, 1942 Oil- 446 

jttdicaU. „ 

The proceedings un k: S. 2H ofUte Bengal leuancy 
Act are of a ^nniEuaiy character* and a 6nding arrived 
at 10 those proceedings about the status of the tenant 
will not be ret iudieata in a snbsequeni suit brought fit 
a declaration of the status of the tenant. {,MiUtr .wd 
Akram, //) BiSWA NATH JaNA f. BHUPENDRA 

Nath Ghoss. 46 C.'W.N. 138. 

_8. 29—Applicability—Suit for assessment of 

fair rent. 1941 Dig.. Col. 95. GOPAL CHANDRA 
Chanda r. Dwarika Nath Bepari. 74 O.L J. 536. 

' -Sb. 48-D and 75-A~—Deeree for enhancement of 
rent and decree for ejectment—If mutually exclusive. 

The provisions of S. 48-D of the B. T. Act lead to 
the conclusion that a decree for enhancement of rent and 
a decree for ejectment are mutually exclusive. Under 
S. 48-D (iV). the Court has to fix a fair rent. If the 
defendant agrees to pay, the decree would be one 
enhancing the rent and within the terms of S. 75-A of 
the Act. If the defendant does not agree, the only 
decree which can be passed is one for ejectment which 
is entirely outside the scope of that section. {^Hendey 

/wi. y.) ■ Raj Mohan Saha jogendra nath 
Sarkar. 2011.0. 323= 15 E. 0.167 = 76 O.L,J. 84 
= 46 O.W.N. 2B6 = AXE. 1942 Oal. 358. 

B. 52— Applicahilil)—Tenancy composed of 
undivided share in land, 

S, 52 of the B. T, Act is applicable to a tenancy com¬ 
posed of an undivided share in a plot of land after the 
amendment in l928 and 1938 of the definition of a 
holding in S. 3 (9) of the ;Acl. i^Akram,/.) BROJEN- 
DRA Mohan Maitra .Saroda Mandal. X.l.E. 
(1942) 2 Oal. Ill = 46 O-W.N. 727. 

' ■ ■ S. 62—Excess area found on re-measurement— 
Settlement of increased rent—Previous measurement not 
proved to be inaccurate—Deduction from total area— 
If may be allowed—Rule of practice. S«1941 Dig., 
Col. 96. JANAKINATH GUH,\ v. BaZLBR RaHMAN. 
198 10. 644=14 B.O. 480 = A.I.E. 1942 Oal. 85. 

8. l^-K-^Landlm d and agent — Both, if can be 

fined. 

Under S. 74-A of the U. T. Act both the landlord 
and his agent can be fined separately for realising an 
Illegal impositluii from a tenant, if both were loncernej 
in its realisation. {.Bisxoas, J.') ManaSHa CHaRAN ». 
JALKADAR Devvan. I.L.E. (1942)2 Oal. 440^ 46 
O.W.N. 887. 

8b. 76 A a&d Wd—'Enkaneement of rent in 
proeeeding f-.r settlement of rent—When tah:s iffeet. 
Enhancement of rent in a proceeding for settlement of 
a fair and equitable rent under Chap. X uf the B. T. 
Act is enhancement of rent within the meaning of 
S. 75*A-ofthe Act. S. 75-A of the Act, although in 
the nature of u general provision, controls the special 
provision contained in S. 110 as regards tbedatefrom 
which a rent settled under Chnp. X is to takeeffr't 

(fiiftwr, /.) Nagenora Chandra Lahiri V 
PROBH.XT Chandra Dkb. 2031.0. 625-750L J 
414-A.I.R. 1942 Oal. 607. 

-8. 76-A—Scope—Decree for enhancement of 

rent uml decree for ejectment, j'/.-B. T. ACT. 48.D 
and 75 A. 46 O.W.N. 255. 

8 . 76-A (2)—Applic.ibiJitj- -Dtctee for enhance¬ 
ment under S. l05—Decree passed before section com¬ 
ing Into force. Set l94l nig.. Col. 96. Nackndra 
Chandra lahiki i. Mahomed .Abdus «obhan 
Sahkb. I.LE. (1942)1 Oal. 58=19910. 800 <14 
B.O. 676 - A1E. 1912 Oal. 142 (1^ 


BENGAL TENANCY ACT (1886). 8. 104-H. 

gg_Validity' 0/ surremlcr—Tenant selling 

tenancy not transferable and «ube9quently surrttiderlng 
it to landlord. 5/r 1941 Dig.. Col. KaLaMia^. 
KStJETRA .MOHAN P^L. 199 I.O. 480 = 14 E.O. 644. 

_.3. 88 iJhY-Ordet >efusing application for sub- 

•/it-i/t<»r on ground that applicant and opposite party are 
not co'skarers — Appeal, if eotnpclenl. 

The Civil Court hearing an application for the sub¬ 
division of a tenancy is entitled to decide whether or not 
the applicant and the opposite party are co sharers and 
a decision on this point is clearly a decision under S. 88 
of the B. T. Act, and as such appealable under sub- 
S. (6) of that section. {Mukkerjea and Sen, JJ.) 
JIBANDHAN V. ATULCHANPRA. 46 O.W.N. 401. 

- a. 88 (fi)—"Prescribed fef'—fifeaning—Eee 

not prescribed by Local Government—‘Appeal, if com¬ 
petent without any fee being paid, 

/ The words “prescribed fee” in S. 88 (6) of the B. f. 
Act do not mean the “mutation fee” mentioned in sub- 
S. (4) but mean the fee prescribed by the Local 
Government. But the fact that the Local Government 
has not prescribed any fee cannot take away the right of 
appeal granted by sub-S. (6). The reasonable interpre¬ 
tation of the sub-section would be that until the fee Is 
prescribed, the appeal would lie without any fee being 
paid. {^Mukherjea and Sen, JJ,') JiDANDHaN v , 
ATUL Chandra. 46 O.W.N. 401. 

——8. 96—Common n.anager and proprietors— 
Powers of borrowing. 1941 Dig., Col. 98. Sdku- 
MARi Gupta p. Dhirendra Nath ROy. 1971.0. 
869 = 14 R.C. 401. 

-103-B (Bj, 102 and 101—Tenancy not 

governed by Act—Entry as to its pernjanency—Pre¬ 
sumption. See l941 Dig., Col. 98. JOGENDRA 
KRISHNA BaNSRJI V. SUBaSINI DaSSI. 197 I.O. 376 
= 14R.O. 861. 

^—8.104—Freih settlement—Effect of—Rights of 
tenant. 1941 Dig.. Col. 98. SrikaNTA MridHa 
P. PRAKULLA CHANDRA GhoSe.' 200 1.0.236 = 14 
EC.662=A.IB.1942 Gal. 183. 

- Sb. 104-A to 104-P and 104-H—Awr/'y of rent 

—Effect of—If indudts decision at to liability to pay¬ 
ment of rent. 

A perusal of the grounds of appeal specified in 
S. i04-H affords complete conviction that the entry of 
rent settled in the settlement rent roll prepared under 
Ss. J(M-A to IO4-F, incloded a decision as to liability to 
the payment of rent. The Settlement Officer is not 
entitled to disiegard, or to alter, contractual tights; he 
is bound to regard (hern and to give effect to his view of 
them. (Lord Thankerton.') KUMAR CHANDRA 
Singh p. MiDNAPORB Zkmindary CO. 69I.A. 6i 
-I.LB (1942) Cal. 1 = 8 B.R 627=14 R.P.0.128 
= 46 O.W.N. 802=I.L.E. (1942) Ear. (P.O.) 28- 
1991.0 546-A.I.B. 1942 P C 8 (P.O.). 

—^“Sb. 104*H and lll-A—// provide alternative 
remedies. 

It cannot be said'that S. lll-A provide.-, au aUema 
rive remedy, even if the remedy provided by S. 104-H U 
no longer open. Even if the language of the proviso to 
S. lll-\were loose enough topermit of it, the specific 
provisions of Ss. 104-H and llfrj cannot be cut down 
by any such conMroctloo; it wcoU render nugatory the 
period of Umitaiion of action pj^vlded by S. l(M-H and 
the finality provided by S. IW J. Therefore, where the 
lessees fail to institute within the prescribed period any 
suit under S. 104 H, their liability for the rent must be 
deemed to have been correctly settled by tile Seulemern 
Officer, in paring the settlement rent-roll. {lot. 
Tiaukert.m.) KUMAK CHANDRA SiNGH r M DNA- 
PORE ZEMINDaRV Co. 69 I. A. 61= I L. R. (19*8^ 
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Cal. 1*=8 B E. 627=14 E.P.C. 128=46 O.W.N. 802 
=I.L.R.(1942)Kar. (PC.) 23=199 IC. 645=A,I. 
E. 1942 P.C. 8 (P.O.). 

—Sfl. 106 and 105-A~ Withdrawal of proceeding 
under S. l05—Determination of special issue under 
S, lOS-A—Jurisdiction of Court. Sef 1941 Dig,, Col. 98. 
Sanat Kumar Mukherjee v. Debendra Nath. 
199 I. C. 446=14R.0.662. 

"S. 106—Scope of suit—Enquiry into title— 
Power of Revenue Officer. Set 1941 Dig., Col. 98. 
Chairman, district Board, Rangpur v. Jagat- 
PAT Singh. 1981.0 23=14 EC. 416. 

■' ’S. Iffl—Decree for eosts pasted by Special Judge 
— Execution—Jurisdiction of Civil Court. 

A decree for costs passed by a Special Judge in per¬ 
mitting the withdrawal of a suit brought under S. 106 
of the B. T. Act with liberty to institute a fresh suit cao 
be executed by a Civil Court to which it is transfdtred 
for execution. {Henderson, /.) SaHA SaMSUDDIN 
AHMED t/. Serajal HaQ. I.L.E. (1942) 2 Cal 121 
= 203 10. 222=76 0 L.J. 603=A.I.R, 1942 Cal. 667 
= 46 O.W.N. 696. 

' S. 111-A, proviso— AppUeaUHty. 

The proviso to S. 111-A is satisfied apart from any 
matter covered by S. 104-H by holding it to be applica* 
ble to Cases where the challenge is, for instance, as to 
the right of the Settlement Officer to deal with the 
Subjects under Ss. 104 A to 104-F. {Lori Thankerton.) 
Kumar Chandra Singh v. Midnaporb Zemin- 
Dary CO. 691.A. 61 = I L.E. (1942) 2 Cal 1 = 8 B. 
E. 627=14 R.P.O. 128=46 O.WN. 802=I.L.E. 
(1942) Kar, (P.C.) 23=1991.O. 645=A.I.E. 1942 P. 
0. 8 (P.O.). 

■■■'3. 146-A {Z)-^Scope and effect—^Representation 
in rent suits. 

The doctrine of representation in rent suits does not 
rest solely on the provisions of S. 146 A of the B. T. 
Act. Sub-S. (3) of that section enacts no more than 
tbis-that if the defendants in the suit include all the 
persons mentioned in the various clauses of th«t sub¬ 
section, then the entire body of co-sharer tenants shall 
be deemed to be represented by them, or in other words, 
that in that case there will be an irrebuttable presump¬ 
tion that the entire tenancy has been represented in the 
suit. It does not say that the non joinder of any such 
persons or of any other persons having an inlere^in 
the tenancy will of itself nega-.ive representation. The 
question of representation is one of fact, and must 
depend on the particular circumstances of each case. 
There is no reason why, apart from the provisions of 
sub-S. (3), it may not be still open to a party interested 
to show that, in point of fact, the entire tenancy was 
represented in the suit by the persons who were actually 
joined as defendants. (Biswas, /.) SURATAN BlBl 
V. LUTU Gupal BhaTTacharjva. I.L.E. (1942) 1 
Oal. 523. • 

-Ss. 148 A and 162 to 16Q~Rent decree obtain¬ 
ed by some of co-sharer landlords—Application for its 
execution by them—Amount payable to them sta'eJ 
therein as amount payable under decree and not Mai 
amount—Effect of salt. 

Where a rent suit instituted by some of the co-sharer 
landlords was in compliance with all the relevant pro^ 
visions of the B. T. Act, particularly of S. 148-A of 
that Act, and the decree obtained in that suit was a 
valid decree available against the bolding in the manner 
provided in Chapter XIV of the Act and the execution 
of the decree complied with all the requirements of 
Ss. 163 to 166 and S. 148-A (7) and also of S. 162 
excepting that in naming the amount recoverable under 
the decree the total amount so recoverable was not 
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stated but only the amount payable to the applicants for 
execution was given as the amount recoverable, but the 
application for execution contained all other descriptions 
of the decree and was for the benefit of the entire body 
of the decree-holders. 

Held, (r) that this non-compliance with S. 162, if 
non-compliance it was, did i\ot in any way affect the 
execution proceeding and the sale held in it would have 
the effect of passing the entire holding to the purchaser 
as contemplated by S. 65 and Chap. XIVoftheB. T. 
Act and that the character and effect of the execution 
was not in any way affected by the fact that the appli¬ 
cation by the other co-sharers for joining the execution 
case as co-applicants was disallowed, (if) and that 
consequently a purchaser at another rent sale held sub¬ 
sequently to the above sale did not acquire any title to 
the holding by his subsequent purchase. {Pal, /.) 

Saden S'. Dilip Kumar Rov Chowdhury. 46 0. 

W.N. 605. 

- - — 8.148-A — Single suit for rent in respect of two 
holdings in possession of different persons and for differ¬ 
ent periods—Decree passed in suit — Validity—If hat 
effect of rent decree — C. P- Code, S. 99. 

Where an original bolding had been split up into two 
holdings and these holdings were in possession of 
different persons but a single suit had been brought to 
recover rent for different periods in respect of the two 
holdings, there can be no doubt that two separate causes 
of action were improperly Joined in the suit for rent. 
But the decree passed in the suit could not be reverwd 
merely on the ground of misjoinder even in a proceeding 
by way of appeal if it has trot affected the merits of the 
case in view of the provisions of S. 99, C. P. Code. If 
there was no appeal from the decree and no objection was 
raised by any of the defendants concerned to the frame 
of the suit, they cannot be heard to say in a subsequent 
suit that the decree was without jurisdiction. If In 
uasstng the decree, the Court moulded the decree In such 
a manner as to eerable the decree to apply distiibutively 
to the two holdings in respect of which the suit was 
brought and the execution proceedings were also mould¬ 
ed on the !>anie lines so that each set of defendants 
knew what they had to pay, the decree has the effect of 
a relit decree. {Harries, C.J. an.i Fatl Ali, /.) 
SUNDAR Pandit v . Mahadeo Prasad. 1971.0.476 
= 8 B.E. 228 = 14 R.P. 812= A.I.E. 1942 Pat. 243. 

' S. l^b—Suit for efectmenl of occupancy tenant 
—Allegation of several acts of waste—Right to sue— 
When accrues—Limitation Act, Art. 32. 

A suit for ejectment of an occupancy tenant and for 
compensation on the ground that he bad used the lands 
in a manner which rendered the same unfit for the pur¬ 
poses of the tenancy, such as is contemplated in S. iSS 
of the Bengal Tenancy .4qt. U governed by Art. 32 of 
the Limitation Act. It is well settled that if there is a 
misuse by the tenant even of a portion of the land com- 
pdsed in the tenancy, the landlord’s right to eject may 
and must be exercised in respect of the whole holding, 
and he cannot bring a suit for ejectment only from the 
portion which was actually misused. But this does not 
mean that where the tenants affect only a portion of 
the land by any acts of waste, the landlord shall be 
bound to sue at once and that he may not wait till 
further acts of waste are committed on the re=tofthe 
tenancy. Similarly, it does not follow that b^use 
,i suit for ejectment may be barred, if it is founded on 
any particular act of waste or misuse, it maj* not yftf be 
within lime as regards other acts of a similar kind 
which might equally found a fresh cause of action. 
Therefore, in order to decide whether a suit is barred 
or not, it is necessary for the Cduit to come to an ex- 
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press finding as to when the plaintiff first came to know 
of each of the several acts of misuse or waste alleged. 

It is also necessary to see when the various acts com* 
plained of produced the result which would ^se the 
plaintiff the right to sue. The right to sue does not 
accrue until and unless the land has been rendered unfit 
f jr the purposes of the tenancy. The result is not neces¬ 
sarily reached as soon as the act Is commenced. Nei¬ 
ther can it be said that it is not reached until the act 
is finally completed. It is a question of fact, which 
depends on the evidence, as to when and at what stage 
the land may be regarded as having become unfit by 
reason of any acts committed by the tenants. (^Bisv/as, 
J.) PROBHATI DEBI V. TaRAK NATH KUNDU. 46 
O.W.N. 786. 

——S. 166— Suit for ejectmeut of occupancy tenant 
—‘Umitaiion’^Exclusion of period of notice — Limita- 

/ioH/l£t,S.l5(,2). 

In computing the period of limitation for a suit for 
ejectment of an occupancy tenant on the ground that 
he bad used the land in a manner which’rendered the 
same unfit for the purposes of the tenancy, the landlord 
is entitled to claim the exclusion of the period of the 
notice served by him on the tenant under & 155 of the 
Bengal Tenancy Act. Such a notice Is a notice of a 
suit within the meaning of S. 15 (2) of the Limitation 
Act. (.Bitwas, /.) PROBHATI DeBI v, TaRAK NaTH 
KUNDU, 46 O.W.N. 788. 

- 8 . 168'B (2)—Absence of notice—Legality of 

sale. .ym94l Dig.,Col. ICO RAJJab ALl Khan t>. 
BHUPATjSH Chandra Rov. 201 I.O. 674«=16 R. 
0. 242«A.I.B.1042 Oal. 61. 

' Ss. 169 and 167~-'Se^^crai purckattft—Power 
to annul incumbrance—If must be exercised jcinily. 

The power to annul the incumbrances under the B. 
T. Act Is given to “the purchaser’’ meaning thereby the 
entire body of purchasers when there are more than one 
purchaser of the tenure or holding. Such power must, 
therefore, be exercised by the entire body of the 
auction-purchasers jointly. {Akram and Pal, /J.) 
SAKAI.A SUNDAKI V. PUKNA CHANDRA. I.L.B. 
(1942) 2 Oil. 62=46 O.W.N. 409. 

- 8. 160 {C)—''/)iii/lling-bousP—Afeanin£. 

Dwelling'houses in Cl. (<) of S. 160 mean permanent 
dwelling houses, (^iru'dr, /) KHATERI'DDIN v. 
Tripurasundari Debj. 201 10. 344^15 E.O 
170-A I R. 1942 Oal. 876 

8.160 (.e'\—'l>tuflli>ig^o$iset’—,\ftaHiH£. 
“Dwelling-houses” In S. 160 (c) of the B. T. Avt 
mean permanent dwelling-houses. The collocation of 
the words In thU clause goes to show that the object is 
to protect leases on which permanent structures have 
been erected. (Biswas, /.) LaTIM SeKH t. TRIPURa 

Sundaki. 46 0 W.N. S88. 

~ 8 . 162—Rent decree obtained by some of co- 

shnrer landlords—Application for its execution by them 
—Amount payable to them slated therein as amount 
puyulde under decree and not total amount—Effect of 
.ale. Set U. T. ACT. .‘^S. 148-A AND 162 TO 166 46 
O.W N 806. 

—Sa. 164 to 167—Sale of tenure at rent sale— 
Sub'ttuant under defaulting tenant—l\»ition of—If 
becom.^ tenant under purchaser till annulment and 
treepav'cr thcieafter. See iWl Dig., Col. 100 PRaBHa 
Bat I DtBit. Pkotai* Chandra MAiUUDAK IL 
B. (1942) 10a). 49 = 2001.0. 468-16 RO 8-AI 
&. 1942 Oal. 146. 

■Bl. 166 aod 168—i'd// proilamaCiMt wick pawt-r 
t* alt tneumbramcft ardtred—FmrUur Preeeedtmg 
'taytd by Drbt Stlt:tmtnt /l,'ard~Slay ari,r x^aiti 
^t*nd ms mt.H»tk from date i»H far 

' Y . D. lW-6 
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fresh proclamation to be issued—C. P. C., 0. 21. Pr. 67 

and 69. . . u . 

Whereafter a proclamation of sale wlthjpowerto 

avoid all encumbrances was ordered under S. 165 (1) of 
the B.T» Act further proceedings were stayed by a 
notice issued by a Debt Settlement Board under b. 54 
of the Bengal Agricultural Debtors Act^ and the 
order of stay was vacated beyond the period of one 
month from the date fixed for the sale, R. 69 of O. 21, 

C. P. Code, will operate to require a frwh pro¬ 
clamation to T)e issued and the proclamation will 
be one of the kind leading to the part of the 
sale, which is being adjourned, namely, a proclamation 
under S. 165 (1) for sale with power to annul encum¬ 
brances and not a proclamation under S. 163 of the B. 
T. Act for sale free from encambnnee^. .At this stage 
the words, “under R. 67” in R. 69of 0.21. C. P. Code, 
are to be interpreted to mean R. 67 as varied by S. 165 
(l)oftheB. T. Act read with S. 163 (3). It follows 
that the proclamation must be for a sale with power to 
annul encumbrances, and fixed for a date ‘‘not less 
than fifteen or more than thirty days” from “the date of 
the postponement” which date of postponement must be 
the dale on which fresh proclamation is ordered. 
(Biswas and Roxburgh, /J.) BIBHUTI BHUSAN DaS 
V Bejoy Chand Mahtab. I.L.R. (1942) 1 Oal. 869 
=2021.0.434=16 E.O. 386=76 O.L.J. 186=A.I.R. 
1942 Cal. 481. 

■■—8. 167—Application under—Liroitati<w—Start¬ 
ing point—Application to set aside sale disallowed by 
trial Court, allowed by Appellate Court and ultimately 
disallowed by High Court—Confirmation of sale by 
trial Court while disallowing application. See B. T. 
ACT, SS. 174 (3), 174-A (5) AND 167.46 O.W.N. 708. 

8 . 167— Incumbrance created by registered 
instrument—Purchaser, if can be taken to have had 
"notice". 

Under S. 167 (0 of the B. T. Act, a purchaser must 

I be taken to have had notice of an incumbrance within a 
reasonable time of his purchase, when that incumbrance 
has been affected by a registered instrument. (Akram 
and Pal, JJ.) SaRaLA SUNDARI V. PURNA CHAN¬ 
DRA I.LE (1942) 2 Oal. 62=46 O WN. 409. 

■' - 8 . 167 —Landlord purchasing holding in cxeeu- 

j tion of rent decree—If entitled to hold it free of 
I eneumbrance without annulling sastte, 

.A landlord who purchases a holding in execution of 
bis rent decree is not entitled to hold it free of the 
mortgage to which it is subject without annulling the 
same under S. 167 of the B. T. Act. The procedure 
! provided by this section is the only mode of annulling 
an incumbrance, and the purchaser must have recourse 
I to it within the specified period for the purpose. If 
' that is not done, the landlord purchaser must hold the 
property subject to the mortgage, and wilt be entitled to 
redeem. In this respect the statute recognises no 
distinction between a Landlord purchaser and a itranaer 
purchaser under a rent decree, (fitswas, J.) CHUNS U 

Lal f. AmluK ChaNDB. 48 0WN. 7r' 

- —8 167—Mottgage of nco-tiansferable occupancy 

1 holding—If amounts to incumbiance—Landlord-pur¬ 
chaser at rent sale not annulling such mortgage—Moit- 
EeK**’* Hit* 'Re on u;‘'rtgij;e—Mortgagee purches 
I ingat mortgage sale—If v..n cne for po«<(Tsion against 
landlord—Landlord not made partyto mortgage suit— 
Rerruxlv of mortga£ce.piir.-ha«ri. Jrr 1941 EH* Col. 
101. BIDHURANJaN SaRKAR SQLtUAN PRA- 

MANIK. 197 to. SS4-14 B O. 888. 

8i. 167,160 Rnd.168—Sa/e , f hrldsng r" erC' 

■ uhoH.'f itms ds.if -H*4rw 'lAfeit to under radyati 
inirrfte. 
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BENGAL TENANCY ACT (1885). S. 168-A. 


Section l59 puri>orts to enact an exception to the j 
general rule that the tenure or holding itself shall pass 
at a rent sale. A sale of a bolding in execution of a 
rent decree can bs said to be subject to the uader*raiyati 
interest therein only when the under>raiyati was an 
“incumbrance” within the meaning of S. 16 I but had 
not been annulled under S. l67 by the purchaser or that 
it was a “protected interest” as defined in S 16 O. An 
interest will subsist, if it is a protected interest: it will 
also subsist, if it is an incumbrance and is not annulled; 
but an interest, which is neither a protected interest nor 
an incumbrance, must yield to the rights of the pur* 
chaser. If an interest is a protected interest, it cannot 
be an incumbrance, but the converse does not follow 
that if it is not an incumbrance, it must be a protected 
interest. An interest is not, therefore, necessarily saved 
from a sale by merely showing that it is not an incum« 
brance ; it can be saved only where it is not an incum* 
brance because it is a protected interest. {Biswas, /.) 
KHATERUDDIN V. TRIPURASUNDARI DeBI. 2011. 

0. 344 = 16 E C. 170=A.I,E. 1942 Oal. 376. 

■ “S. 168 A— Applicability—Ptnding proceedings. 

Sub-S, (2) of S. 168 A of the B. T. Act shows that 
pending proceedings are not outside the scope of the 
section. If the sale of any property other than the 
defaulting tenure was completed before the section came 
into force the sale would certainly stand but if the 
property was attached and not sold, the judgment- 
debtor is given the right to .ipply for release of the 
property on payment of costs. The words of the sub¬ 
section are wide enough to include a case where the 
landlord having put up to sale the defaulting tenure 
before the section is introduced proceeds against other 
properties of the judgment debtor which are attached 
but not sold when the section comes into force. Such 
cases would be governed by sub-S. (1), Cl. (a) and the 
expression “shall not be executed” occurring in that 
clause would impose limitations upon all proceedings in 
execution commenced or continued after the new seaion 
comes into force. {Hfiilberjea and Blank, JJ^ ATUL 
Chandra Chakravarthi Upendra narayan. 
IL.E. (1942'2 Oal. 397 = 202 I.Oi 147=16 B.C. 
297=76 C.L.J. 267=46 O.W.N. 684=A.IE. 1942 
Oal. 478. 


-S. Applicability—tenures—Sec¬ 
tion, if affects Pntni Regulation. 

The operation of S.lOS-A of the 
Act Is not -tvithdrawii from the putm tenures y - 
of S. 195 (0 of the Act. There is nothing m b. 10 t»-A 
which can be said to affect the Polni 

No doubt it affects the putni ?L exSi! 

nothing in the Putni Regulation relating to «ecu 

hon of anv decree for arrears of rent due in respect of 

he%«f«/and as S. 168 -A only give* certain sp^ial 
Kions relating to such execution, the provisions 
?onmlncd in the Putni Regulation a^e not affected by 
S i 68 A of the Bengal Tenancy Act. {Nasim Alt and 
Pal //•) Satish Chandra ». Sudhir Krishna 
GHOSH. 20110. 24= 15 E 0.110 = 6 F.L. J. (H.O.) 
181 = 76 0.L.J- 190=46 O.W.N. 640=A.I.E, 1942 
Oal. 429. . 


- 8 . Applicability—Sale confirmed before 

its enactment. 

S. 168-A which was introduced in the Bwgal 
Tenancy Act by the Amending Act of 1940 prohibiting 
the attachment and sale of the property of the judgment- 
debtor other than the defaulting tenure, was not intend¬ 
ed to affect sales which were confirmed before fhe 
amending Act came into operation. {Ifasim Alt and 

Pal, //•) PRaeulla Kumar KOy v. Bibhabati 


BENGAL TENANCY AOT (1885), 8.168-A. 

ROv. 2011.C. 319=16 E.C. 166=46 O.W.N. 649= 
A.IE. 1942 Cal. 369 (1). 


*——8.168-A —for rent'—Zemindar mort¬ 
gaging temindari after granting t\dxi.lease—Mortgagee 
empowered to recover rent from ijafadars for appropria¬ 
tion towards interest—Decree obtained by mortgagee for 
suck rer.t—lfhitbysution. 

Where a zemindar after granting an ijara tease in 
respect of his zemlndari mortgages it to another and 
assigns to the mortgagee his right to recover rent from 
)\stiiaradars and empowers him to appropriate so much 
of it as is necessary to pay the interest due to him, the 
rent paid to the mortgagee by the ijaradars is rent in 
the proper sense of the word. Consequently a decree 
obtained against the ijaradars by the mortgagee for 
such rent cannot but be a decree for rent which is bit by 
S. 168-A of the B, T. Act. {Muiherjea and Blank, 
//.) Satish Chandra ». BiSHNUPADA Pal. LL. 
E. (1942) 2 Oal. 325 = 202 I.O. 488=16 E.O. 862= 
6r.L.J. (H.O.) 144=46 O.W.N. 628 = A.LE. 1942 
Oal. 470. 


'8. Decree-holder purokasing holding in 

execution—If liable to deposit rent pa)able between 

dates of suit and confirmation of salt, 

A dccrde-holder purchasing a holding in execution of 
his rent-decree under S. 168-A of the B. T. Act is not 
liable to deposit in Court the rent which has become 
payable between the date of the institution of the suit 
and the date of the confirmation of the sale. {Hender¬ 
son /) jAGADiSH Chandra Sinha v. Munsur 
MOLLA. 46 O.W.N. 920. 

_S 168 A—//ultra vires. 

S 168-A of the B, T. Act is a valid piece of legisla- 
,ion' .hich is quite u ithln the cumpetency of the 
Provincial Legislature. 46 C. W. N. 540. Foil. 
(MukhUaand Blank. //.) SatISH CHANDRA tr. 
TtlsHNUPADA Pal I.L.E. (1942)2 Cal 326 - 202 
f o. 488=16 B O. 862 = 6 F.L.J. (H.O.) 144=48 0. 
W-N. 628 =A,I.E. 1942 Cal. 470. 

- g 168-A—// void—Repugnancy to St. 51 and 
f,(\ r P Code, and Ss. 2 and 3 of Putni Regulation— 
Gntrnment of India Act.S. 107 (l). 

The newly enacted S. 168-A of the B. T. Act inserted 
by the Amending Act of 1940 is not rendered void to any 
extent by S. 107 (l) of the Government of India Act, 
1935. It cannot be repugnant to the provisions of 
Ss. 5l and 60, C. P. Code, because of the saving provi¬ 
sions of its S. 4(l) which withdraws the operation 
of I he relevant provisions of the Code from the 
field covered by the new provision of the B. T. Act 
to the extent to which the latter covers thaf field 
and thus saves the latter from being repugnant 
to the former. As regards the Putnh Regulation of 
l8l9, its provisions do not fulfil the requirements of 
S. 1^7 (l) of the Government of India Act at all. _A 
putni tenure is certainly a land tenure and the Regulation 
in “pith and substance” is one with respect to such land 
tenures. This is not one of the matters enumerated in 
the concurrent legisl.V.ive list at all and consequently anv 
repugnancy to its provisions is not made by S 107(1) 
a vitiating cause affecting the provision of a Provincial 
Law. {Hadm Alt and Pal,//.) SaTISH CHaNDRA 
If. sudhir KRISHNA Ghosh. 2011.0. 24=16 
110= 5 F.L J, (H.O.) 131=76 O.L.J. 190=48 O.W. 
N. 640-A.IE. 1942 Oal. 429. 


-*8. m-A—Refrosp/elive effect. 

S. 168-A of the B. T. Act has no retr^pecUve effwt 
except as provided for in sub-S- (2). {Henderson, /.) 

Kalidas Saha v. Kiran Chandra. 202 I.O. 614»- 
16 E.C. 873=46 O.W.N- 864=A.IE 1942 Og!. 621. 
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BENGAL TENANCY ACT (1888), B 168-A. 

168 A — repniManl I9 

txittiMg/mJitn Law^C^t^Mmnt 9f India Aft.S. 107. 

5 Iw-A c< the B. T. Act la a valid piece ol legwla- 
Ucm and li not void andcr S. 107 of the Government of 
India Act a» being repugnant to any provision of an 
existing India Law to the extent that it limits sales in 
execQtioo of decrees for rent to the property in artwra 

Per SfHt /. —(1) There is noconflict between S. 16“-A 
of the B. T. Act and S. 5l, C. l\ Code, because these 
two diverse provisions occupy different fields. The B. 

T. Act provides its own special procedure, although 
moat of it has been borrowed from C. P. Code. S. l68»A 
is merely an item of that special procedure and does not 
in any way encroach upon the domain in which S.5l. 
C. P. Code, functions. (2) There can be no conflict or 
repugnancy between any provision of C. P. Code 'and 
S. 1&-A which deals with the special form of procedure 
under the B. T. Act, in view of the provisions of S. 4, 
C. P. Code. (3) Even if S. 168-A is repugnant to the 
B. T. Act as it stood at the time of the amendment, it 
is not void under S. l07 of the Government of India 
Act, as the B. T. Act is not an existing Indian Law with 
respect to a matter enumerated in the concurrent list' 
but it is a law with respect to item 21 of the Provincial 
Legislative List. 

Per Pai, /.—(I) The Provincial Law in question in 
the present case is a provision contained in the Bengal 
Council Act XVIII of 1940, and as this Act in pith and 
substance is one with respect to Item No. 21 of the 
Provincial List and not with respect to any matter In 
the Concurrent List, it does not come within the mis¬ 
chief of S. 107 (1) of the Government of India Act. 
(2) If the rival existing Indian Law be taken to be 
S.5l, C. P. Co-^e, as adapted by S. 143 (2) of the 
B. T. Act, even the provition of the exbting Indian 
Law will not be with respect to any matter In the Con¬ 
current List as that will, in pith and substance be a part 
of the law relating to landlord and tenant, and conse¬ 
quently S. 107 of the Government of India Act will not 
be applicable. (3) As S. 51, C. P. Code, does not give 
to the decree-holder a right to execute his decree against 
ail the properties of the judgment-debtor but simply 
gives the procedure in execution, there is no repugnancy 
between thi* section and S 168 A uf the B. T. Act. (4) 
Even without the help of S, 4, C. P. Code, there will be 
no repugnancy between S. 5l, C. P. Code anil S. 168-.^ 
of the B. T. Act. as according to the recognised rules of 
construction the general provision of C. P. Code must 
give place to the special provision contained in S. 168-A 
of the B. T. Act. {Sen and Pal. JJ.) BiR Bikram 
KiSHORKt' TOFAZZUL HOSSKIN. 460.W.N. 999- 

6 F.L J. (H.O.) 189-A.IB. 1942 Cal. 687. 

-8. 188-A (Ij (a), proviso 

Tenure not for fixed period—Extinction of tenancy by 
merger. 

The proviso to S. 168'A (1) (ii) of ihe B. T. Act U 
not limited In Us application to a tenancy for a particular 
period only. Merger may be one of the methods by 
whlch a tenancy can expire within the meaning of that 
proviso. {Mukktrita and Blank. //,) ATUL 
CHANDRS (’HAKRAVARTHI t , UPSNDRA NaRAVAN 
li B. (1948) 8 Oal. 897 - 202 LO. 147-16 R 0 297 
-760L J. 867 - 46O.WN. 684-A.IB. 1048 Oal 
• 478. 

-S. 168-A 


BENGAL TENANCY ACT (1885), B. 174. 

under which the subsequent execution case was siartcd- 
The words "beloic an application is made for execution 
of such a decree" as used In the proviso refer to the brsi 
or Inillal application for execution and not to the subie- 
fluent proceeding which is started by the landlord alter 
tlie liefaulting tenure is purchased by him in execution of 
the same decree. It would make no difference whether 
the tenure was sold befqie or after the section came 
into force. {Mukheriea and Blank, J/-) AlUL 
CH-ANDRA CHAKRAVARTHI V. Uprndra NARAYAN. 

I.LJfc. (1942) 2 Cal. 897 = 2021.O. 147= 16 J-O- 297 
=76 O.L.J. 267 = 46 O.W-N. 684 = A.I.B. 1942 Oal. 
^TS 

a. 168-A (1) (a) and proviso— and effect 


Tenute sold in execution of decree. 


- Words "term e>f the tenancy expires" in prattso— 
Meaning of—Provisth if Umittd to tenancy for fixed 
period. ■ 

S. 168 -A (1) (<i) of the B. T. Act plainly and 
clearly prohibits execution by the attachment and 
sale of any property other than the entire tenure or bold¬ 
ing to which the decree relates, and the proviso to cl. (a) 
withdraws this prohibition only whea the defaulting 
tenancy which is the primary source of realisation of 
the decretal amount is no longer in existence. The 
words "term of the tenancy expires" in the proviso mean 
and refer to the extinction or cessation of the tenancy 
itself and not merely of the interest of the judgtnent- 
debtor in the tenancy. The proviso Is not limited in its 
operation only to the cases where the defaulting tenancy 
is one for a fixed period, but extends to all classes of 
tenures or holdings. {Masim Ali and Pal, //.) SatISH 
CHANDRA t>. SUOHIR KRISHNA GHOSH. 2011.O. 24 
= 15R.C.110-5F.LO.(H.O.) 181 = 76 CL.J. 190 
=46 C.W.N.640=A.I.R.1942 Cal. 429. 

— -8. 171— Person making deposit—If necessary 
party to rent suit—Such person, if personally liable for 
rent. 

By virtue of S. 171 of the B. T. Act, a person who 
makes a deposit to avert an intended rent sale becomes 
a mortgagee of the tenure, but his mortgage is postponed 
to the first charge of the landlord for rent. That being 
his position, he in bis character as second mortgagee is a 
necessary party to a suit for rent b) tbe landlord. As 
there is no privity of estate between such depositor and 
the landlord, he Is not personally liable for the rent. 
{Mitter and Khundkar, JJ^ SaiLENDRA NATH v. 

Madan Mohan Mallick. 46 O.W.N. 704. 

■ ' S. Application nstder—Allegation of 

fraud—Application prima facie time-barred—Points 
for consideration—Limitation Act, S. 18. 

Where an application presented under S. 174 (3) of 
the B. T. Act to set aside a sale on the ground of fraud 
is prima facie barred by limitation, tbe Court ought to. 
first of ail, consider whether tbe applicant's case of 
fraud has been established or not. If it is satisfied that 
the fraud alleged is established, it should then proceed 
to consider whether the case comes within S. 18 of tbe 
Limitation Act, that is to say, whether the auction-pur¬ 
chasers were parties to ihe fraud; if they were not, tbe 
application would be barred by limitation. Thirdly. If 
the auction-purchasers were parties to the fraud, the 
effect of that fraud would go on until knowledge of the 
sale was. obtained by the applicant. If the auction- 
,,, , , ^ ^ . purchasers wished to show that, in fact, the applicant 

^ Pro^io —\ had knowledge of the sale at some earlier date than (hat 

alleged In tbe petition, the burden of proving it lies 


The proviso to S. 168-A (1) (e) of the B. T. Art ■ upon them. {Hendersen, J.'s JaGISWAR Da 55 n DEB 
contemplate* a case where the defaulting tenure did not NARAIN ROV. 46 O.WN 408. 
exist at the initial stage when the dr-^t-e wj, grst sought 
to be executed. It does not apply where the icnui e was 


-8i. 174 (8). 174 A (6) and Wl—Applictim to 

- aside sile disxllo-iod h trial Court, allomed ky 

sold In execution of the very dKree. for the balance dot ippelUte Court and uhimattly diuHmoed ky Hig*. 
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BENGAL TENANCY ACT (1886), S, 174-A. 

Cmrt—Confirmation of sale 6y trial Court lohilt 
disallowing application—Effect on-^Applieation under 
S, 167— Limitation—Starting point. 

Where an application under S. 174 (3) of the B. T. 
Act for setting aside a sale i? disallowed by the Munsif 
who confirmed the sale, is allowed by the District Judge 
in appeal, but is ultimately disallowed by the High 
Court in revision> the effect of the High Court dedsion 
is to restore the original order of the Munsif confirming 
the sale with effect from the date on which it is passed. 
Limitation for an application under S. 167 for annul* 
ment of an encumbrance will, therefore, commence to 
run from that date. (Birwas, /.) ChUNNU Lal v. 
Amluk CHaNDJI. 46 0.W.N.706. 

* “S. 174-A— Confirmation of sale—Duty of Court 

•^Pfo application made under S. 174 (1). 

If no application is made under S. 174 (l) of the B.T. 
Act to set aside the sale, it is not only open to the Court, 
but its statutory duty, to confirm the sale at the end of 
30 days. {Biswas, /.) CltUNNU Lal v. AmLUK 
CHANDJI. 46C.WN.706. 

S. 178, Proviso (1)—Scope—Reclamation lease 
—Stipulation*for interest contravening S. 67—Validity. 
See 1941 Dig., Col. l02. Srikanta MRIDHa v. Pra- 
Ftit.LA Chandra Chose. 200 I.O. 236=14 B.O. 
692=A,I.E. 1942 Cal. 133 

“—Chap. XIV-^Exeeution proceedings—Revision 
—Locus standi of iudgment-debtor — C. P. Code, 
115. 

A judgment-debtor who is a party to the execution 
proceedings under Chap. XIV of the B. T. Act is 
entitled to see that they are conducted correctly 
according to law, and the Court conducting the sale 
should certainly hear and decide any objections he may 
make as to the procedure being adopted, It follows 
that prima fade the judgment-debtor may move the 
High Court in revision to interfere if the procedure is 
illegal. In view of the discretionary nature of the power 
given in S. Il5, C. P. Code, the Court might well take 
into Consideration the fact that a person not substan¬ 
tially concerned as to the particular point was moving it, 
and might make that a reason for refusing to interfere. 
{Biswas and Roxburgh, JJf) BlBHUTl BHUSAN DAS 
V. Bejoy Chand MaHtaB. I.L.E. (1942) 1 Cal. 369 
= 202 10. 434=16 R.O. 836=76 O.L.J. 186= 
A.I.B. 1942 Cal. 481. 

-Chap. XY7—Rent deeree—Decree obtained sn 

rent suit by mortgagee put in possession of tenure under 
0. 39. R. 9. C. P. Code—Claim its suit eomprmnj^ 
arrears for perioti of his possession and prior . 

Non-foinder in rent suit of purchaser at . 

money sale held before rent deeree—If ^ 

A mortgagee entering into possewion of a **''’'^* ““ 

in that suit comprises of arrears for the pei.od of bis 
possession as well as for the period prior or. 
non-joinder in the tent suit of a purchaser of he ^nure 
at a sale in execution of a money decree held before 
the rent decree but not confirmed till after the sale in 
execution of that decree, does not affect the character 
of the decree passed in the rent suit as a rent decree. 
The purchaser at the money sale acquires, therefore, no 
title to the tenure on the basis of his purchase. {PJasim 
AH and Blank, JJ.) PaSHUPATI NaTH PaL v. DOR- 
jODHaN Roy. 48 O.W.N. 893. 

-Chap. XV7~ReHt decree—Suit for putni rent 

~^Some of fiainiiffs having fractional share in putni 


BEBAB INAM BTTLES (1869), B. 6. 

impleaded as detendants also—Frame of suit—If had 
—Decree, if rent deeree. 

Where in a suit to recover arrears of a putni rent, the 
entire body of landlords are plaintiffs and the entire 
I body of the putnidars are defendants, tbs frame of tbs 
suit is not bad merely because some of the plaintiffs who 
have a fractional share in the putni are also impleaded 
as defendants. Consequently, the decree passed in the 
suit is a rent decree as contemplated by the Bengal 
Tenancy Act. {f/asim AH and Pal, //.) KumaR 
Ramendra Nath roy v. Bibhabati Roy. 46 C. 
W.N. 691. 

' Scb. Ill, Art. Z—''Dispossession'’—Possession 
token through Court—Dispossession of agent in actual 
occupation — If constitutes dispossession of principal. 

Art. 3. Sch, III of the B. T. Act will apply even if 
the landlord obtained delivery of possession through 
CoJh after having purchased the holding in a certificate 
proceeding for arrears of rent, and thereby dispossessed 
the tenant. Where a person is in possession of a, hold¬ 
ing through the agency of another by realising the 
usufruct from him, the dispossession of the agent by 
the landlord will constitute a dispossession of the prin¬ 
cipal within the meaning of the article. As possession 
may be acquired through agents, it may equally be lost 
through them. {Pal, /.) SASHt KaN'W ACHARJYA 
V. NayJaN Bewa. 46 O.W.N. 9S8-A.I.B. 1942 Oal. 
611. 

BENGAL WAKF ACT {Xm OF 1934). S. 70-- 

Scope—Property not admitted to be wakf—Notsee. if 

”^S^^70 of the Wakf Act is not limited in its applica- 
a suit in respcct of property which is admittedly 
Sf A notice to^e Commissioner of Wak/s under 
The sectiol is necessary ‘f the claim that the 
i< wakf is contested. {Afukher/ea and Sen, 
^/T^ LnOY KUMAR ACHARJEE V. AHAMMAD ALI. 

2 / 210 76=15 ao. 284= 76 O.L.J. 83=46 O.W.N. 

Sa I B. 1942 Oal. 467 (1). 

339 not in direct 

charge of Commissioner. See 1941 Dig., Col. IM. 
u MAHOMEn NABIV. PROVINCE OF BENGAL. 201 

10 . 248-16 E.C. 148=A.I E. 1942 Cal. 343. 
bbbab laws, codes, boles, Etc. 

AUenated' Villages Tenancy Law. 
loam Bfilee. 

Land Bevenue Code, 

Patels and Fatwarls Law. 
bbbab ALIENATED VILLAGES TENANCY 
LAW. S. 46—Suit under—Transferee under sale for 
recovery under Agriculturists' lA>ans Act—Liability of. 
See AGRICULTURISTS’ LOANS ACT, S, 5 AND LAND 

Improvement loans Act, s. 7 (l) (c). 

1942 N.L. J. 66 . 

BEBAB INAM BOLES (1869). B. 8 -Scope of— 
Hyderabad Jagir—Nature—Effect of R. 3 upon it. 
See 1941 Dig., Col. l03. RAJE ViNAVAKRAO v . RaJE 
SHRINIVaSarao. 197 1.0. 794= 14 E.N. 197=I.L. 
E. (1942) Nag. 526. 

_E. 6 —Construction—Inam certificate—Construe- 

tion. .?« 1941 Dig.. Col. 103. Sitaram SingH r. 
Chittaranjan.v I.L.B.(1942) Nag. 406-199I.O- 

627=14B,N.288=A.IB.1942Nag.l4, 

-E. Entry in Col. 10 of Form BB—Value to 

be attached—Dispute as to succession — Procedure, 

The entry in Col. 10 of Form BB is definitely part of 
the record of righ’s and is binding on the Revenue 
Courts. Where it contained the following remarks 
Inam holding of class 3rd of rule 11 upheld under Cl. 2 
of R. V of the Berar Inam Rules 1859 tojnain issue’ it 
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BBEAB LAin) REVENTTE CODE (1928), S. S2. 

W8* held th»t in case ol a claim to succeed to a deceased i 
inam holdei the enquiry was really one in pursuance of j 
the record of riRhts rules—Proceedings for the change o! ’ 
name of inain.bo!der8 are in fact mutation cases under 
the Berar Land Revenue Code. {Binnty, FC^ 
D.attatraya Yada Kao Gosawi v. tukakam 
Shankar More and another. 1942 N.L.J. 228. 

BEBAR LAND REVENUE CODE (1928), S3. 32 

and llfy—Order eeriifying entry in mutalien register 
— Appeaiability. 

There is nothing in the Berar Land Revenue Code 
to eaclude the operation of S. 32 in mutation cases and 
hence an appeal would Ue from an order certifying 
an entry in the mutation register maintained under 
S. 111. iBinHey,F.C.) NARAYAN MaDHOJI MARA- 
THA V. WaSUDEO MADHOJI MaRATHA. 1942 N-L. 
J. 366. 

■■ ■ - 8 69 (i )—Tesunt fsrr agricuitural purple — 

Right t« eject stranger in possession of structures erect' 
td for nctfagriculiural purposes. 

\Vhere a stranger erects .^iructiirts for non-agricultural 
purposes on land granted to an occupant for agricultural 
purposes, the latter is entitled under S. 59 (4) of the 
Berar Land Revenue Code to secure the former's sum 
mary ejectment. {Greenfield.') SHESHRAO v. 
NaRAYAN. 1942N.L.Jil68. 


BEE. PATELS k PATWAEIS LAW (1900). 8. 6. 

-B. 183 — Ce^eufants also snottgagor asut snort- 

gagee-^Sale of a portiost of snssrlgaged ptopert )—CVoirw 
to pre-empt by eo-oeeupant mortgagee—Asnousif payable. 

Where two persons weie occupants of the same survey 
number and were also in the relation of mortgagoi and 
mortgagee and the mortgagor sold a portion of the 
' mortgaged property free from encumbrance and the 
i mortgagee co<occupant claimed to pfe*empt on payment 
I of a Sum representing the balance after deducting from 
the fair price the sum which could be allocated in res* 

; pec: of the mortgage-debt to the plot sold, it was held 
Uhat he n as not so entitled (o calculate amount payable 
and the interest transferred was only the equity of re¬ 
demption for which the fair price was fixed and which 
should be paid. {Stone, C./.) KONDOv. SaKUBAI. 
1942 N.L-J. 870. 

S- 183 (2)— Suit under — Power of Court to 
' increase the figure of value. See 1941 Dig., Col. 104. 
Sheolal Pandu V. Vedv. I.L.B. (1942) Nag. 684» 

1198 I.C. 402»UB.N. 222. 

1 ■" S. 184 — Scope — Buildings, if eetvered by section, 

' S. 184 of the Berar Land Reveirue Code which speaks 
of ‘survey numbers' and ‘land’ contemplates only agri- 
: cultural land and has nothing to do with buildings, 
t {Grutr, J.) LAXMAN PaNDHARI V. MUNNUSINGH. 

I L.E. (l942)Nag. 316 = 2001.0. 297 = 14 R.N 330 
; “1942N.L.J. 218. 


■88.72 and fZ—Anle-alscnation Tenancy — Con~ i 


tinuity of possession when broken. 


■S. 184 (8)— 'Consolidalion'— Interpretation — 


Mere convettienee if a criterion. 


If iwssession into the nands of strangers in the i word' 'consolidation' has not been defined in the 


V. DOMA. 1942 N.L.J. 481. 


■fl 


“ll2 Dismissal 0/ suit for failure to Ah ' ‘consolidation’ in S. 184 (2; to be used 

• ! i" a !«•«« sense and to do so would lead to difficulties. 


in case of 


certified copy of entry in reeord-of-rights—Propriety. 1 tJ! ,r • ° 

lUsnot proper for a Court to dismiss a suit for ; JJl? is to allow pre-emption - 

failure to file a certified copy of the entry in the record- the exception should be strictly applied. 

of-rights. The Court should give the parly an oppoi- I no, is i-TSnf *2*® 

tunily to produce it. A claim should not be defeated by ** wnfine cpnsoli- 


tunity to produce 

a mere technical flaw. {Gruer, /,) BalaSAHIB DeoS I 
THAN V. BajRANC Das. 1942 N L J. 396. 

-8. 155-'-Rigkt to apply under^Creditor wko _ _«, , 0 * 

had agreed with debtor for comiliation of debt and 'c-empHon price. 

, ... I -The fair once as rontenin)at,>H 


dalion' to contiguity. {Gruer, /.) LaXMAN PaN- 
DHARI v. MUNNUSINGH. I.L.E. (1942) Nag 316 = 
200 I.C. 297= 14 E.N. 830=1042 N.L.J. 218. 


price as contemplated by S. 184 (3) of the 



^ith 

conclltate 
the properry 

amount due and the agreement between the parties 


Ch.^XIV Pre-emption—Sale by father menager 



meaning of S. l55 of the Berar Land Revenue Code 
and 
make 
Co 

-SB. 169 and 156 —under S. 159- th« 

Deputy Comn.Ission« 




that canpoi be a ground for the exercise of the discretion NLJ. 69/. 


to relu'e confirmation of a tale. {Bimutf, FiC.) 
MOHANI.AL I-. Msr. .\NASUVABAi. 1949 N L J. 80- 


to 


■ 8 . b^Jsfeet of pcstpc-iu. ' 

Patel or Pattemrt. 
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BER. PATELS & PATWAEIS LAW (1900), S. 6. BIHAR [AND OEISSAl ACTS, Etc. 


The effect of a postponed adoption adoption to 
a Waiandar Patel or Palwari which is made after the 
office held by him has been filled by appointment of 
another member of the family in the case of a village 
where there is no rotation is, that on the death of the 
member so appointed, the watan would go back to the 
adopted son in preference to the son of the appointee. 
But where there is rotation, on the death of the watan- 
dar in the midst of his turn of office, the next rotatory 
paiel would come into office, if there is no adoption by 
the widow of the deceased patel before the final order 
appointing a successor is passed. If there is an adop 
tion made before such final order, then the adopted son 
would succeed to the unexpirsd term though he be a 
minor and would continue to be so for the unexpired 
period of rotation. Where the next rotatory patel 
steps in for the uuexpired portion of the turn cf a 
deceased patel and completes such turn and also com¬ 
pletes his own turn, he would continue to work till the 
end of his life. He is not supposed to vacate at the 
end of bis turn, A son adopted after the expiry of the 
term can claim against a person who was not appointed 
on bis own merits, but he cannot claim against a per» 
son who was appointed on his own ir.etits as they 
existed at the time of the appointment. The appoint* 
ment of a major to complete a term in prefeiencu to an 
existing minor does not settle the question of title 
between them, The question remains to be settled 
when the minor attaias majority. But the appointment 
of a major when the minor has not come into existence 
is a final decision of title and is permanent. {(tre<nfitld, 
R.A.) RAUHAKRlStmA ». DiNKAR. 1942 N.L J. 168. 
■■ S. 6 —Right of substitute palwari to interfere 
its disputes between maliky his successor msd Govern¬ 
ment. 

The provisions of the Berar Patels and Patwaris Law 
no doubt give the substitute or agent very ion8i<lerabte 
security of tenure, but it would be contrary to firvt 
principles to allow a substitute to have any light of inter¬ 
ference in a mai'er which lies solely between malik, his 
successor, and Government. {Greenf!e!d, R A.) VlTHAL 
SONAJI V. BHIKAJI RAJARAM. 1942 N.L J. 64- 

8. 6 —Government Patwari — Appointment — Zfif' 
erelion—Relationship to prior. inenmbent^If of 

value, ., 

The appointment of a Governmerl patwari is a matter 

of discretion and the Berar Patels and Patwaris Law 
does not recognise any claim based on relatiou? up 
the previous incumbent of the office. Any , 

tion is also a matter of discetion. 

HaRISH CHANDRA V. JAISHIRAM. 1942 N.L. 

-8. 6-S,,p, md . La* make, no 

S. 5 of the Berar or in rotation, 

distinction bereeen s. 5 does not apply 

There is no warrant <»' '‘**jS>rotation and that 
at all to offices held and t of rotation the per- 

at the tapiry of held office in its last turn 

son of the other steps into that office again 

automatically and required to be made. 

RC-.r— BAUi?n». n. PAKASHKA.t. 
1942N L.J.|7 ,,ppoinUnenl of person 

'msifrt^ae point of r^orernment and 

village eommimity—, , . . . 

The rule KS to the selection out 
ihe patelki enquiry and appointment of the fittest pe son 
frrtTt\ th€ point of view of bath Government and villag 
^'rtmmuniiy applicable only to cases where there 
ure several persons having equal rights under the law of 
SEcXeC ■' f-C.) VlNAV.Ak SUPVABHAN 


P.ATELk. YaDAO RaO AMRIT RAO. 1942 N L.J, 
286. 

■ 8. 6 (3) (c),—Stsijtifute not having qualifsca- 
tions appointed—Subsequent appointment as principal'^ 
Absence of qualifications if material—Duty of Revenue 
Officer in regard to appointments. 

According to Cl. (c) of sub-S, (3) of S. 5 of the 
Berar Patels and Patwaris Law the qualifications 
required of a substitute to the office of patel are exactly 
the same as those required in regard to principals and 
where there have been sufficient reasons for.appointing 
an unqualified person as a substitute, the same reasons 
will apply to bis appointment as a malik in the same 
post in the same village. In such matters'a revenue 
officer unlike a Civil Court Is required to base his deci¬ 
sion boi on principles of right and equity and on 
considera.ions of administrative convenience and not 
merely on rules. {Greenfield, R.A^ CHOlfDAjIRAOt'. 
UlTAMRAO. 1942 N.L.J. 62. 

■ S. 7(1)— Scope and meaning Of. 

S. 7 (J) distinguishes between two classes of appoint¬ 
ment, one for life and the other for a term of not less 
than 10 years in the case of rotation. The plain meaning 
of the whole sub section is that a person appointed In a 
turn of rotation to represent the watan family or a sub* 

division thereof is appointed for ° 

and not for life. {Burtots, F.C.) NamdEO BaURAM 

». PaRasHRAM. 1942N.LJ- 27. _ . . . 

-S. 21—Rules under—R. X—Basts gf •'“^e— 

Malik's nomination not in accordance with rule-lf 

intitUd to comidtration. ^ ^ a* ^« 

R. 10 of the rules framed under S. 21 of 
Patels and Patwaris Law is based on the principle tba 
the waian belongs t? the family or sub-division and not 
W the IndividuaL Hence when a malik does not care to 
r H,.> rules wUh regard to nomination of a 

X?Uute there is no reason why the interests of the 

_ g gi^Rules under—X—‘Sub-division'— 
Meaning of—Instances when sub division can be assum. 

^^There has been no definition of the term 'sub division’ 
in the Berar Patels and Patwaris law. It is only used in 
the above and in the rules framed thereunder in connec- 
tion with separated rights to hereditary offices ‘of two or 
more families or two or more sub-divisions of the same 
family'. The trend of practice is to consider that a 
family has been sub-divided where there has been sepa* 
ration of the right of service. Sub-divUIon can be 
assumed when there has been rotation, joint officiation 
of the separation of shares recorded in the early papers. 
It can also be assumed, where (as in many Desbroukh 
families) the elder branch has waived its rights to the 

office. In these cases a branch would be considered w 

sub-divided from the main watan family. {Binney.r. 
C.) Laxman V. WaMaN. 1942 N.L 3. 161- 

BIHAR [AND ORISSA] ACTS. Etc. 

Agricultural Income-tax Art (VII of 1938). 
Co-operative societies Art (VI of 1936). 
Excise Act (II of 1916). , 

Excise (Amendment) Act (VM of 1940). 
Local Fund Audit Act (H of 19!®}- 
Money-Lenders Act (III of 193^t ^ 

Money-Lenders (Regulation of Transactloni) 

Art (VII of 1989). 

Municipal Art (VH of 1922). 

Municipal Election Rules (193'7). 

Municipal Survey Act (lof Ijm 
Private In^lgatlon Act (V of 1982). 
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BIS. AGBI. INOOffiB-TAX ACT UWS). 

PabUc DenundB B«covery Act (IV of 1614). 

Bestontlon of Bakasbt LasdB andBeductlon 
of Anoftra of Boat Act (Q of 1938). 

Toiuscy Act (VIU of 1885). 

BIHAR AGBIOXTLTUBAL INCOME-TAX ACT 
(VII or 1938 )—of Act—RtpugKan.y U 
P,r»t*xiHt SettUm<nt K(gttlati.'n~-La(icryif"-Aa of 
Parlitmettf'—Pnc-tr of Prnintts to Uvf tax on agri- 
enlluraJ income from pernmnenily settled estates— 
Gotnrnment of India Act,S. 108 (2) (a); fjst I, 
Entry 54 and List If, Entry 41 
The Permaaent Settlement Regulation (I of 1793) is 
not an Act of Parliament within the meaning of S. 108 
(2) (a) of the Government of India Act. It was only 
an enactment of a subordinate legislative authority 
which derived its own authority from an Act of Parlia* 
ment. The Bihar Agricultural Incometax Act is not 
therefore invalid on the ground that the previous sanc¬ 
tion of the Governor-General was not obtained before 
iu introduction in the Bihar Legislature. Before apply¬ 
ing the rule of construction that general words in a later 
statute should not be held to repeal earlier legislation 
upon a particular matter, it must be found that both 
pieces of legislation deal with the same subiect-matter. 
Regulation I of 1793 relates to the subject of Jama to 
be settled in respect of each estate, while the Bihar 
Agricultural Income-tax Act operates upon the income 
derived from land used for agricultural purposes. The 
two enactments do not deal with the same subject-matter. 
The Bihar Act does not in any way whittle down or 
derogate from the assurances given tozamindars and 
Ikndholders by Regulation 1 of 1793 and there is no 
ground for confining the operation of the Act to income 
from estates settled otherwise’ than under the Permanent 
Settlement Regulation. Entry No. 54 of the Federal 
Legislative List with regard to "taxes on income other 
than agricultural income” and Entry No. 41 of the Pro¬ 
vincial Legislative Ust with regard to "taxes on agtlcul- 


BIH. AOEL mcOMB-TAX ACT (1938), S. 6. 

pose it on others. Local ceases or rates imposed upon 
lands within muiticipal limits which are used for agricul¬ 
tural purposes are not assesed and collected in the Pro 
vlnce of Bihar by. officers of the Crown as such, and 
income, if any, derived from such of these lands as are 
revenue-free would fall within the purview of the Bihar 
Act, Vl [ of 1938, though such income is not agricultural 
income within the definition of that expression in the 
Indian Income-tax Act. But, even assuming the exis¬ 
tence of such land in the Province of Bihar, the Act 
would be only inoperative so far as it inclndes such in¬ 
come. This would not affect the validity of the rest of 
the Act, if it was otherwise validly enacted. The 
definition of agricultural incomt; in the Bihar Act 
should be. so read as to confine its operation to 
income which can be properly classified as 
''agricultural income" within the meaning of the 
definition in the Income-tax Act, and in respect of 
which alone the Provincial Legislature was competent to 
legislate. Road cess levied upon land outside tuunicipai 
limits in Bihar under the Bengal Cess Act, 1880, is 
assessed and collected not by the District Board but by 
the collector, and the>collector in performing these func¬ 
tions acts as an officer of the Crown as such and not as a 
delegate or functionary of the District Board. The 
capacity it> which the collector assesses and levies the 
cess is not affected by the destination of the proceeds 
of the cess whett collected. A person who is invested 
by the Board of Revenue with powers of a collector 
under S. lOO of the Bengal Cess Act is in the same posi¬ 
tion as a collector and also acts as an officer of the Crown 
as such. (Gwyer, C./,, I'aradaeAariar and ZafruUa 
Khan, //.) HULAS NARAt.'l SlNGH V. PROVINCE OF 

Bihak. 21Pat 621 = 460.W.N.{P.R.)22=8B.E. 
573 = I.L.E (1942) Kar.(F.C) 1=1942 A.W.K. (P 
0.) 16= 1942 P.WN. 109*1942 OA. 149*19421 
T.E. 116 = 199 1,0. 1»1942 M.W.N. 316 = 23 Pat L. 

Tr’® J 123-5 P.L.J. 1-A. 


tural Income" .afc complementary to each other and the 11 ®'- 1942 P.O. 8 = (1942) 1 M.L.J. 607 (P,0.). 


tax imposed by the Bihar Act is, within the limits of the 


S. 2 (a)--Conslruction—'Rent 


or income — 


power vested in the provinces, a general measure of pro- of. See l941 Dig , Col. 106. JhalaK PRaSaD 

perty taxation, {fiwyer, C.J., f^aradaehariur j *'• PROVINCE OF BihaR, 1941 P.W.N. 689 (F.B.). 


Zatrulla Khan, //.) HULAS NARAIN SlNGH V. 
PROVINCE OK Bihar. 21 Pat 621=46 0.W.N.(P. 
B.) 22-8 BE. 573-I.L.B. (19121 Ear. (P.O.) 1 = 
1942 A.W.E. (P.O ) 16-1942 P.W.N. 109-1942 0. 
A. 149-19421.T.E. 116-199 1 0. 1-1942M W.N. 
816-28 PatL.T. 276-11 R.P.O 7-76 OJ, J. 123 


2 (a)— Scope—Provision for a tax on income 

Ss. 6 and of—if to bt nad toM/ur— 

... .. 

m<Ht—Modt of. 


OSSfSS' 


?/oY' 1«I- 607, 

^ . . flfM/— Modtof. 

-Vahdtty of Aet-DefiHstten of'Agricultnrut in. ^ Ss. 6 and 7 must be read together. The agricultural 

AOt XVtdif tkot IW lHCtjmt<Ax Aft im ' taritS .. 




Act in \ income deali with under those sections is rtot of twr^ 
aW narrower tn otfur rapocu-flot. far \ differenl kinds. The Act does not pro/ts. to tax tTch 
affutc its vdlidtfy^Hoad csss collsctsd undsr Botgal viDxcc or exch parcel of land that ^ • i* % 

ttrts the Ddut LegUUture and validly enacted ' rla« ai orovld^ hv \ ^ nom each 

t. nJcr,h, Act luvaUd. I..,iM..uch «iurNc^ 41 ^ 

.^^"nient of TraliKd « In.xime' therefrom.''^"**"'**^ 


IndU Actempoweik the ProvlncUl Le^Ulurt to make 
laws with rutpact to taxes on Rfrlcahural Uomm nn*- 
rally, a 1’covlni.ial l.agisUture is entitled tOlMoee a tax 


on aocne caiegOiiet <-f agHoiltuul Ineofne and not 


, . Cons<t|tt<ntly, when an 

asseaw is being taxed on b.s total agricaltuial income. 
caKulatjon should be made by edding up hi» gros.^ 
tax I receipts fu>in all the village *nd by de^luctlng from it 
tin- » the total expenOituit which is allowed to him by .•<. O, 
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BIH. AGBI, INCOME-TAX ACT (1938). S. 6, 

the difference being Lis total agricultural income which 
will be assessable if it exceeds Rs. 5.000. If the income 
ol the assessee is also derived from land which is in bis 
actual cultivation or which is let out by him on produce 
rent the income which he gets is still agricultural in¬ 
come. The gross income must be added up and also 
the proper deductions. S. 6(0) does not wariant the 
splitting up of the assessee’s agricultural estate into 
groups and limiting the deductions to the actual income 
from each group, and the assessee therefore is entitled 
to a deduction under S. 6 (a) and (i) of the total 
amount of Government revenue and cess which he pays 
for all the properties from which his total agricultural 
income is derived and such deductions cannot be limited 
to the amount which he actually receives as income. 
(^ffarries, C.J., Fail Alt and Matuhar Lall, JJ.) 
Province OF Bihar v. Harihar Prasad Narain 
SINGH. 21 Pftt. 671 = 200 1 0.787 «15 R P. 19 » 8 
B.R. 744=23 Pat. L.T. 616=1942 I.T.E. 391 = 
A.IR. 1942 Pat. 276 (S B.). 

■ -S, 6 includes interest on rent. 

Rent in S. 6 (e) of the Bibar Agricultural Income-tax 
Act means rent only and does not include interest there¬ 
on. {Harries, C.J., Fail AH and Manohar Lai, //.) 
Ram Ran Vijay pr.asad Singh v. province of 
Bihar. 21 Pat. 488=2021.C. 128=8 B.R. 866=16 

R. P. 94=19421.T.R. 446=23 Pat.L.T.662=A.I.R. 

1942 Pat. 456 (F.B.). 

8. 6 {cy—Total amount of the ''rent which 
accrued due in the previous year"—Meaning of. 

‘‘Rent which accrued due in the previous yei>r,'’ in 

S. b (<) of the Bihar Agricultural Income-tax .\ci, can 
only mean rent which actually fell due and first became 
payable in that year, and cannot mean all rent which 
was then payable though part of it hud actually fallen 
due in earlier years. {Harries, C J., Fail AH and 
Manohar Lall, JJ.) KaMESHWAR SlNGH BAHADUR 
». Government op Bihar. 21 Pat. 508=Al.R- 

1943 Pat. 1 (F.B.). 

—-—8. %—Whether mahant of asthal is exempted 
from paying tax under S, S—Relevant facts to he found 

stated. . u . .vr an 

An answer to the question whether the mahant o 

astbalb exempted from payment o/ 

come-tax under S. 8. can be given only all rele^ 

vant facts which will support a finding u,. q, 

Uheldintru^t for public P-r'%leSomo; 
religions nature and whether the 

any thereof is applied to juch bj 

found. That is, the board must 

facts as to the nature of the 1,,,^/ S. 8 

mahant and the purposes . coated before the 

onlyexeniptsincome from a purposes 

commencement of the Act w hi "r},j,,e must be find- 
of a charitable or ^ ^ 

U,g on these matters The b«ard m^t tm^^^ 

whether the income of the Pf0Pj;‘y ^ . /jjes and if a 

is applied for f ie 'prSse amount. 

part only IS .o appl ed what - 

(ff^rrus. C.J..^ „ HAUIBHAJAN DaS. 200 I.O. 

7 X 1 S BP. 17 = W42I.T.E. 399 = 

■ 2lVatL.?;623=A.I E. 1942 Pat. 267 (S.B.). 

Q 8 M iifneuftfs io—llclatr 

^f impa'rtrneestate iitabhshing 

gions and charitable instiUit*OHS—WsU expressing wsh 

that successors should maintain them and spend income 
at he did—If creates trust— Extmption-^Rigkt to. 

The assessee was holding an impartible estate and 
was maintaining certain charitable, religious and educa¬ 
tional institutions. which had from time to time been 


BIH. AGRI. INCOME-TAX ACT (1988), S. 26. 
established and maintained by bis predecessors. A 
previous holder executed a will which provided, inter 
a/rn: “^fy predecessors and I have from time to time 
, established and 1 at present support various religious 
* and charitable institutions in various parts of the 
country and it is my wish, and I direct my executrix 
. and executor and whoever may be in the enjoyment of 
my property either as my heir or under the provisions 
of this my will, do" preserve and maintain and support 
such institutions in the manner I am doing and lo avoid 
all difiiculty in the matter, I have annexed hereto a sche¬ 
dule giving the names of the institutions aforesaid and 
the amount which I spend yearly for their respective 
support.” It Was found that the assessee was in fact 
maintaining the institutions named in the schedule and 
spending actually on those more than the total sum 
stated by the testator. The assessee claimed exemption 
from agricultural income-tax in respect of the sums thus 
I spent by him under S. 8 of the Bihar Agricultural 
1 Income-tax Act, alleging that the income was derived 
j from land held by him on trust. No land was, however, 
set apart for the maintenance and support of the institu¬ 
tions. Nor was the income from any particular property 
ear marked for those objects. 

' Held, that the clause in the will was merely an 
Sion of a pious wish of the testator that those foUowing 
him should carry on the charitable and religious wor 
which he had been and was actually doing, and did not 
create a trust for that purpose. The asse^ee was Mt 
therefore a trustee holding under a trust and 
in question was not exempt S. 8 (1) of ibe Act. 

(Harries. C.J., Fast AH and Manohar Lall, JJ.) RAM 

RAN VIJAY PRASAD SlNGH 16 BP ^94 

21 Pat. 488=202 IJO. 128=8 856 16 B.P. 94 

= 1942lTR.446 = 2S Pat. L.T. 662 = A.I,R. 1942 

Pat. 4W — \fferenee — Duty of Board Essentials 

shtws that in a reference thereunder the board 
must draw up a statement of the case and refer it with 

its own opin^n thereon to the High Court. Not only 

must the board state the case but it is directed also to 

thereof. The board meet etale 

riMtlv and fully the material facts admitted or proved 
to eS.“ e before it, which woeld enable the High 
Court to decide the question referred to it and apply the 
law The board is not merely required to state thc^ 
Question of law and give its opinion; it is required 
above all things to state the facts upon which the ques¬ 
tions of law must be decided. In stating a case care 
must also be taken to set out cleirly what are the find¬ 
ings of fact and what are the conclusions of law based 
on such facts. The two should not be confused, for it 
must always be remembered that the High Court is 
bound by the findings of fact but not by the conclusions 
of law which maybe based on soch facts, {ffarrUSf 
C.J., Fatl AH and Manohar Lall, /J.) PROVINCE 
OF Bihar®. Haribhajan Das. 200 I.C. 867--16 
RP. 17=8 BR. 742=23 Pat. L.T. 623-1942 
I.T.R. 399 =AIJt. 1942 Pat. 267 (S.B.). 

-S. 26 {^—Reference under S. 25 {2)—High 

Court cannot find facts—Findings of fact of authority 
slating ease must he accepted provided there is evidenee 

to support them. . , . 

The High Court, in dealing with 
S. 25 (2) is not a Court which can find facts. It must 

accept the findings of fact of the authority stating the 
case always prodded there is ®/‘denceJo s^PPo^j 
findings. {Harries, C.J.. 

//i pROViNCEOF Bihar v, Haribhajan oas, 

onn 857s 15 B F. 17^8 742^23 

623=19421.TR.899=AXR. 1942 Pat. 267 (8.B.) 
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ttTWATt (AND 0SI38A) OO-OPEEATIVE I B. (ft 0.) EXCISE ACT (191B). S. 19. 

SOOIBTIES AOT (71 Ori986), B9. 7(3) wastol obtwned and it was plftided that therefore 

B4—0«/rr «f»t$«rtimiHent~~Rie^t t« Miet to^Dtbtcr ^ 57 of the Bihar and Orissa Co operative Societies 


Mi"gt* ^ Act was a bar to the maintamablliiy of the suit. 

sAaien h Ajn appiitd t« enditer fer rtd^tion of that the object of the suit was to prevent the 

li»iility^Pltatkdtn<itktMgiidui-SMs!ainaiiHtr. iiquid.ttor who was proceeding as ilquidator to realise 

• __nfSi^Sar Q tK^ nlQ^r ^ a. ^aW» I >• 


Itiltty^r/ea tut n<x/ung ” 'i-. 

An apportiontnenl order under S. 54 of the Btnar 
and Orissa Co operative Societies Act is not one of the 
orders which under S. 7 (3) of the Act cannot be called 
in qaestioD on any ground eicept on that of want of 
jurisdiciicn. Where the debtor against whom an 
^ apportionment order is made is unable to prove that he 
has ceased to be a mero^r of the society, and is shown 
to have applied to the society for reduction of tis 
liability, he cannot object to the appoitionment order 
and say that nothing was due from him. His liability 
is created by a by-law having tBe force of law. 
{MiidUt 9 H.) ■ Raj Karan Sjngh v, Jehanabad 
Central cooperative Banking association. 
8 B.B. 642. 

3. 23— Ttftrt to dthts due by member 


the debt due to the society from realising the debt in 
question by sale of the bousei and therefore the suit 
must be held to ^ one on a matter touching the afiairs 
of the society. The dispute being one touching the 
‘business of a registered society, it was a suit touching 
the afiairs of the society and could not be instituted or 
proceeded with under S. 57 (2) of the Act except by 
leave of the Registrar. {.Harrtet, C.J. and Fatl All 
/.) DOM! Ram V. LiyuiDATOR, Nawadah B. Co¬ 
operative Society. 197 I.O. 215=.22 Pat.L.T. 
947=8 BE. 172=14 E.P. 286-A.I.R. 1942 Pat. 
148. 

BIHAE (AND OBISSA) EXCISE ACT (n OF 
1916), S. 19(4) as amenaed in 1940-A'fl/i7f^«/rV/» 
■•Bona travelle/^Person proceeding from 
non^prohibiUd area to prohibited area booking return 
ticket intending to return home after short stay. 

A person proceeding from one non prohibited area to 
mother prohiWted area booking return ticket with the 


to Soeiety. 

S. 23 of the Bihar and Orissa Co-operative Societies 
Act merely deals with a liability of a past member for 
the debts of a society in winding up, and has no refer¬ 
ence whatever to a debt of a member of a Society to :-- i-—•—wwonuu ‘cium ntsei wan tne 

the Society. (»'tf^/.y.)BARHlTOLAD. CO-OPERATIVE mtention of returning to the non-prohibited area after a 

Cnrv^rv •! Cti Aunuttia A*ru Qtnnu IHA ShOTt StdlV lEl thC DTOhiblt^ i* a j ^ 


Society v-Shambhunath Singh. 23.PatL.T.104 
■' 8. 43—y«nr(//erio« of Registrar—Debt of past 

number to Socuty~~Au'ard — If invalid or without juris- 
dietioH OH ground of claim being barred by limitation or 
res judicata by reason of prior award. 

The Registrar of Co-operative Societies has clearly 
no jurUdiciioii over a person who neither is nor has been 
a member of a Co-operative Society; but he has jurisdic¬ 
tion over a past member, under S. 43 of the Co-opera¬ 
tive Societies Act. It cannot be said that his award is 
without jurisdiction merely on the ground that the 
claim was barred by limitation or because the award wab 
a second awatd in respect of the same debt which was 
the subject-matter of a prio^ award. These points are 
clearly within the Registrar’s jurisdiction and the fact 
that he falls into au error of law in deciding them does 
not make his award any the less valid. {Wort, y.) 
Barhitola D. Co-operative socibiy v. Sham- 
BHUNATH Singh. 23 Pat.L T. 104. 

•—“^3. 67 {%)~,'ipflieahiltty~^''rouckiMg the affairs 
of the society'—Award against member—Certificate for 
enforcement under Public Demands Recovery Act^ 
Attachment of house—Obieetion to attachment overruled 
-Suit to restrain liquidator fr^-m telling and to raise 
aitaekment—Leave of Registrar—If condition pucedent 
The realisation of a sum due to a Co-operative Socictv 
is an aflair of the jocitiy, and unlca such debt '» realls- 
.ed “the affairs of the society cannot be wound epunder 
.S. 44 of the Cooperative So*ielles Act. A dispute 
between me parlies as to the manner of cnforctmcnt of 

payment, (a certificate having been obtained under the 
Public Demands Recovery Act for enforcing an award 
made by the Reglstrur) is a dispute touching the buiirn 
of a society according to the Act. The Regutitr of 


short stay tn the prohibited area, is not a bona fide 
traveller proceedmg from one non-prohibiied area to 
another non-prohibiied area within the meanins of the 
ratification No. 3914-L.S.G. issued on November, 18, 
1940 by the Governor acting under S.19 (4) of the Bibar 
and Onwa Excise Act as amended by the Bihar Excise 
(Amendment) Act 1940. Possession of country liquor hv 
such a person in the prohibited area will be conjary to 
the ter^ of the . notification and will be an offence 
under S. 47 (a), Bihar and Orissa Excise Act. {Harries 

«>«. the powe^Tof tL Pro^ 

Governor who had before 1940 by 
under S. 93, Government of Indfa A?? 193 ^", 
allthe powers. vested in the Provincial 
{Harries, C.J. and Fatl Ali 

m2P.WN. 17.43 Ct. L J m 
r.L.J.(H.O,) 34-AIE. 1942 p“t 111 

,Vcl,houU no> have •'’dMblVoyra’’ih''£1'‘fi 
revenue and the lmnrft*4.ir.«. irV. of the 

health or 
•od there 

to the Inletence that the Legislato'rrrtLd^^ 
deal with the qucMioo of to 

leglslatiou. On tht other h^d^lhc Un. 

pUlnim.Th. plalntlfl’s objection V'rh7:^jn 

Plainim thweupon til«i a suit to lestuln the Cn> 

|vm ..llin* the hoase 1 i. obtain ,X« T, 
th# hcMM (rom vf tkt 


piucee<lliigs under the Bihar and Orl»ba Pubh.: tv.* 
Recovery Act for the icalisatioii of the amount .ti’T'.L* 
cartificete ofti.er attached .. house biloX: t® 

uUlnilff Tk- ‘0 the 


Y- D. i04i_7 


Registrar 
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B. (ft 0.) EZOISE ACT (1916), 8.19. 

(r.O.)21=l99l.C.822«*1942A. W. B. (P. 0 )10 
.-1942 0. A. 144=23 P. L. T. 263=1942P.W.N. 
129=8 B.B. 656=6 P.LJ. 17-A. I. B. 1942 P. 0. 
17=(1942) 2M.LJ.6(F.C.) 

——*3,19(4) as amended lu 1940—Validity. See 
BIHAR Excise (amendment) act, i940. 6 P.L.J. 
17-A.I. B 1942 P 0. 17=(1942) 2 M.L.J. 6 (P.O.). 

BIHAB EXCISE (AMENDMENT) ACT (VIU 
OP 1940)—// ultra \iTt$~~Governmenf of India Act* 
St. 100,108 and 297(1). 

The Bibar Excise (Amendment) Act of 1940, in so far 
as it enables partial prohibition to be enforced in parts | 
of the province, is not ultra vires the powers of the i 
Provincial Legislature and the Governor who had before 
1940 by proclamation issued under S.93, Government 
of India Act, 1935, assumed all the powers vested in the 
Provincial Legislature. S. 100 and Art. 31, List II of 
Sch. VII, Government of India Act give Provincial 
Legislatures power to legislate with respect to the pro* 
dactlon, manufacture, possession, etc., of intoxicating 
liquors. The power is not confined to merely the regula¬ 
tion or restriction of such manufacture, production or 
possession, etc. It is impossible to say that prohibiting 
possession of certain forms of intoxicating liquor in 
specified areas is anything more than legislation with 
respect to possession or transport of such intoxicating 
liquor in such areas. The Bihar Excise (Amendment) 
Act of 1940 is not invalid for want of the Governor- 
General’s sanction to its introduction or enactment, 
owing to the provisions of S. 108 (2) (^) of the Govern* 
menl of India Act. This section merely limits the 
power of provincial Legislatures to repeat or amend 
Goveroor-Geoeral's Acts or ordinances enacted or pro¬ 
mulgated under Ss. 42 to 44 of the Government of India 
Act. The Bihar and Orissa Excise Act of 1915 which 
was amentled was in no sense a Governor-General’s Act 
or even an Act of the Governor-General in Council, It 
was an Act of the Bihar Legislative authority which at 
that time required the assent of the Governor-General 
for its validity under S. 5, India Councils Act. Even if 
the prohibition of export from the province or the 
import into the province of intoxicating liquors is one of 
the obiccts of the Bihar and Orissa Excise Art, IViS 
as amended. It does not Irecome invalid by re^on of 
anything contained in S. 297 (1), Government of India 
Act This section does not deal with intoxicating 
liattors but merely limits the power of the Provincial 
Lettislature to legislate with respect to trade and com¬ 
mence within the province and with respect « ' 

duction, supply and 

tntMlcatiufi Uoaors are not included jn the gener 

terms In any event, the amend* 

Act ofA in so far as it enables pailial prohibition 
to introdLd. does notrestrlct legitimate import into, 
«ri»«nort from the province^ and, therefore, cannot 
infringe upon the provisions of S. 297 (1). Government 
of India Act even if they applied to liquor. S. 11 of the 
Bihar and Orissa Excise Act as amended by the Govern¬ 
ment of India (Adaptation of Indian Laws) Order, 1937 
strongly suggests that S. 297 (1), Government of India 
Act was never intended to apply to dangerous articles 
•uch as intoxicating liquors or narcotic or dangetoui 
drugs. {.Harries, CJ.and Fail AH,/.) CMPBR^ 
K. BHOLA PRaSA D. 21 Pat. 178=197 I.C. 618=8 B. 
B. 249-l942P.W.N.47=43 Cr. L.J. 220=14 B.P. 
359 - 6 P.L.J. (?.0.)34=A.LB. 1942 Pat. 351. 

-- Kaiidity of Act’-Gmernment of India Ad, 

Ss. mani 297 {l)i list II. Entry Hr.3l. 

The Bihar Excise (Amendment) Act, 1940, which 
amended S. 19 (4) of the Bilur and Orissa 


BIHAB MONEY-LENDERS ACT (1938). 

Excise Act, l9lS, was a valid Act and was within the 
powers conferred upon the Provincial Legislature by 
S. 100(3) o( the Government of India Aa and entry 
No. 3l of the Provincial Legislative List. A power to 
IegUlate'‘with respect to intoxicating liquors” would, 
unless the meaning of the words used is restricted 01 
controlled by the context or other provisions of the Act, 
include the power to prohibit intoxicating liquors 
throughout the Province or in any specified part of the 
Province, The words “that is to say, the production, 
manufacture, possession, transpoi t, purchase and sale of 
intoxicating liquors, opium and other narcotic drugs” 
which follows “intoxicating liquors and narcotic drugs” 
in Entry No. 3l of the Provincial Legislative List, arc 
explanatory or illust/ative words and not words cither 
of amplification or limitation. These words are apt (0 
cover the whole field of possible legislation on the 
subject including the power to prohibit. The Amrad* 
ing Act of 1940 does not contravene the provisions of S. 
297 (1) (a) of the Government of India Act, which refers 
only to legislation with respect to entry No, 27 and 
entry No. 29 in the Provincial Legislative List and bw 
no application in respect to anything in No. 31. 
The Bihar and Orissa Excise Act of l9l5 >» | 

Governor-Generars Act within the meaning of b. 

(2) (3) of the Government of India Act, and the Act of 
1940 which amended it did not, therefore, require the 
previous sanction of the Govcrnor-General. ^ 

/., Varadaehariar and 2 a/r«//a BHOLA 

PRASAD V. EMPEROR. 21 w 
= 43 0r.L.J. 481=1942 M.W.N. 878*46 G-WII. 
(P.B.) 32*1942 O W.N. 411*1942 A.Or.0, 122= 
1 A w T 0 19^1942 A.L. W. 469.= l.LB. (1942) Har. 
Apom-199 1 0. 322*1942 A.W.E. (F.O.)IO- 
A 144 = 23 Ptt.L.T. 263-1942 P.W.N 129 
i^BB 566*6 PLJ. 17-A. 1942 F.O- 17 

*(1942) 2MX.J* 

rthaB fAND OBIS8A) LOCAL FUND AUDIT 
ACT (HOP 1926), S. 11—Scope—If overrides S. 9 
Tfthe Public Demands Pecofery Aet—Order under S. 11 
—// final and eonelusive. 

The mandatory provisions of the Bihar and Orissa 
Public Demands Fecoveiy Act must apply evtn to certl- 
fic.ites under the L45cal Fund Audit Act. The Local 
Fund Audit Act cannot override the mandatory provi* 
•ions of the Public Demands Recovery Act. 1/ the 
l.egislature had intended that orders under S. 11 of the 
Local Fund Audits Act should be final and conclusive, 
they could easily have said so, Where in respect of a 
surcharge order under the Local Fund Audit Act after 
an appeal under S. 11 of the Act is rejected, a certificate 
under the Pubtlc Demands Recovery Act is requisitioned 
and the debtor files objections uuder S. 9 of the latter 
Act, it is not only open to the certificate to 

investigate the objections, but he is bound by law to do. 
{Middleton, /.) SlTAB CHAND v. EXAMINER OF 
Local Fund accounts. 8 B.B. 732. ' 

BIHAB MONBY-LENDEBS ACT (III OP 1988) 
—AtPlieability^Mortgsge suit—Puisne mortgagee 
money-lender impleaded as defendant—kiglU to claim 

benefit of Act. , .a , 

The Bihar Money-Lenders Act is interided to give 
lelief to needy debtors as against money-lenders, wnere 
puisne mortgagees who are themselves money-lenders 
are impleaded as defendants in a mortgage suit on the 
first mortgage, and a decree is passed, though the puisne 
mortgagees are judgment-debtors, they cannot claim the 
benefit of the Act as they are ihemgelves money¬ 
lenders. {Harries, CJ. •snd Fail Alt, /.) 

w . . . __a D ATM ono 1 n MA a 
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BIEAB UONET'LENDCBa AOT (1938), 8.12. 

9 BA. 92* 16 B.P. 134 1942 P.W.N. 173 - 23 Pat. 
L.T. 859«AXB. 1942 Pat. 419. 

8.12—*Dl6Cteiion~Onler refiuing to fix smaller 
namber of ’ioatalmeots^InUrfereoce In revision. Stt 

1941 Dig.,Col. 110. SUKH DAVAL o. Pawan JaI 
KUMAK. 198 LO. e&6«14 B.P. 481»A.I.B. 1942 
Pat. 36. 

——8. 13— ValuaiidH of froptrty vntki^ut tutUi. to 
iudiwutU'dtbtor—Ritkt of laUtr to otk for irtih 
valttaliuH. 

Under S. 13 of the Bibar Money-Lenders Act, a 
notice expressly stating that tite Coort would value the 
property must be given to both the parties. If a valua¬ 
tion takes place without a notice served on the judg* 
ment-debtor, the latter is entitled to ask the Court to 
value the property afresh. (^Hortitt, C.J, ond Dkavle, 
/.) Mehi Sahu t. HaRI Lal Samo. 199 l.C 266» 
8 B.B. 533 = 23 Pat.L.T. 356=14 B P. 666= 1942 P. 
W.N. 201=A.1.B 1942 Pat. 282. 

BIHAB MONET LEMOEBB (BEOULATION OP 
TBAN6ACTION8) ACT (VII OF 
eaiility—Suit on hand'note. 

The Bihar Money-Lenders Ac^ of 1939 does not 
apply to a suit based upon a band-note. {.HarritSt C.J, 
and Manokar loll, /.) BaBU LaL SiKGH v. Ram- 
NARAIN Ram. 1971.0. 669 = 8 SB. 267=1942 P. 
W.N. 31 = 14B.P. 333 = 22 Fat.L.T. 1006=A.I.E. 

1942 Pat. 188 . 

S. Z—Govornment noiifieaiien dated \9tk July, 
1939—'Krar’— Meaning of. 

The word 'year' in the notification dated l9th July, 
1939, issued by the Provincial Government under S. 3 
of the Bihar Money-Lenders Act, should be taken in its 
ordinary connotation to oe the period from 1st, 
January to Ihe following Slst December. {Agarwola, 
/.) Ajij Kumar Maitra v. Jov Naravon Agar- 
walla. 199 LO. 80 = 23P.L.T.760=8 B.B. 498 = 
l4E.P.631-5r.L J.tHO.) 186-A.LB.1942 Pat. 
448. 

— " 8. ^—Applieiiiility’^Comiderationt. 

In order to apply S. 4 ofthe Bihar Money-Lenders 
Act, 1939) what is to be seen U whether the plaintiff is 
registered and if he is not registered whether he is 
entitle^ to the benefit of the notification issued by Pro¬ 
vincial Govetnment by reason of his total advances in 
the course of a year being not exceeding Ks. 500. It 
is immaterial that aoroetime during the year his 
advances were le:is than that amount. {A^aru/aic, /.) 

Ajrr Kumar Maitra v. joy ha^avoh agarwal- 
LA. 199 I.O. 86 - 23 P.L.T.760- 8B.B. 463-14 
B.P. 631-6 r.L.J. (H.O.) 186-AI.B. 1942 Pat. 
443. 

8. A—Appticah'/ity—^iAifieatiofi-^fffPe and 
oiieet of — "Yeaf’-^Meaning. . 

The leasou for the exemption of persons from the 
operation of S. 4 as stated in the notification itself, was 
to avoid the necessity for the registration of persons 
who merely made casual advances to friends and soon 
provided that the transactions of this nature did not 
exceed Ks. 500 in any one year. That was the test pres¬ 
cribed by the Local Government for the purpose of 
deciding whether a person should be exempted from 

registration. Ordinarily a year means a period from Ist 

January to the following Jlst December and in deddino 
whether a person is of that da - to which (be nuthca- 
tlon was intended to apply, tl Is definition of year wbtcb 
is given In the General Claus.- Act, should be enforced 
Thert^re where a person has advanced more than 
ks. 500 in the peiiod between January to December but 
lea than Ks. 500 between May when the Act rame into 
lorcf and December, he |> not esenipt from regUtratlon 


4 

BIHAB M. L. (BEQULATION) AOT (1939), 

8 . 11 . 


by the notification and therefore is a person whose suit 
is barred by S. 4 bf the Act. (^Agatwala, Jf) KAI 
Shyam Bahadur v. Rambshwar Prasad. 203 I.C. 
96=9 B.B. 69 = 16 B.P. 166-A.I.B. 1942 Pat. 441. 

. - - 8 . 4—//'ultra vires. 

The Bihar Money-lenders Act of 1939 deals with 
money-lending generally and it is only in particular 
cases that it touches the question of money-lending 
transactions evidenced by the Negotiable Instruments. 
S. 4 of. the Act is, therefore, not ultra vires of 
the Provincial Legislature on the pith and substance 
rule. {Aganval.j,/.) AjlT KUMAR MaITRA i/. JOY- 
NARAYON AGARWALLA. 169 10. 86 = 23 P.L.T. 
760f 8 B B. 493= 14 E.P. 631=6 F.L.J. (H O.) 186 
=A.Z.B. 1942 Pat. 443. 

' ‘"Ss. 7 and 8 —Bond in respect of old debt with in* 

tercst -Interest awardable—Power of Court to reopen 
accounts. See 1941 Dig., Col. 113. JadunaNDAN 
PRASAD V. Maheshwar Narain. A I.B. 1942 Pat. 
49. 

——— 8 . 7—-“Loan advanceQ"--Meaning of—Suit in 
respect of—Part of loan advanced barred by limitation 
—Effect of. 1941 Dig., Col. 113. HAKIM SaIYID 

FlDA ALI V. BHUMESHWARI Kuar. 199 1.0 666 *^ 
8 B.B. 600=14 E.P. 802=23 Pat. L.T. 4S1-A.I.R 
1942 Pat. 73. 


». l — Loan oased on a doeunenr—Afeantng— 
f/and’mte for Rs. 1,000 originally lent-^Subsequenl 
renewals—Last note for Rs. 2.%9-8*0 —Loan for pur¬ 
poses of S. 7. 

Where a hand-note was executed dn 1—1—1935 for 
Rs. 2,909-8 0, in renewal of an earlier note which itself 
was in renewal of 3 stiil earlier one, the original loan 
dating back to I2-—1—1924, under which the amount 
advanced was only Rs.-4d300, the amount of the loan 
for purposes of S. 7 of the Bihar Money-lenders Act, 
assuming that the Act applies to a suit on a hand-note, 
is Rs. 2 909 8-0 for which the hand-note on which the 
suit IS based was executed. The liability under the 
original hand-note having been altered from lime to 
nine by the execution of fresh hand-notes after the 
amounts had been adjusted between the debtor and the 
creditor, the amount originally advanced cannot be 
considered to be the loan based on the document within 
the meaning of S 7 of the Act. ^Harries, C.J. and 
ManoharlalLJ.) BaBUUL SiNGH t-. RaMNARaiN 
Ram. 1971.O. 669 = 8 B B. 267= 1942 P W.N 31 =» 
14 B.P. 383-22 Pat.L.T. 1006-A.I.R. 1942 Pat. 


'3. 7-Mortgage suit—AVr interest— 
Power of Court to refuse—C. P. Code, O. 34. Rr 2 4 
and n.5« 1941 Dig., Col. 113. SUKURAJ RaI p. 

Katinath Panjiara. 21 Pit. 167=AI.B 1942 






pies. 

Where in the ca^ of a loan transaclioo the gieatei 
portion of the Indebtedness is interest which has been 
beannginiercst on Itself the Coarts will re-open thi 
transaction and reduce the rate of Interest. But when 
the traiiMi^ion U not one in place of earlier Indebted 
ness consisting largely of imerest. me Court will Si 
^neral y r^pen the transaction. {Harries, C.J 
^oaJAti,J,) ^RA^AG LALe. 1 'aIjiRdeo 
Singh. 202 1 0.634-1942 P.W.N. Hsio 
^■16 B.P. 134 = 23 P.t.L.T. S59-A.1B. iJSi^pJt* 

““p- ‘J^^m daUor'‘-Qaestion as to- 

N\hen to V- raised—Dcmee of attached property madt 
















THE YEARLY DIGEST, 1942. 


103 

BIHAB M. L. (BEGUliATlON ACT) (1959). | B. (& 0.) MUNICIPAL ACT (1922), S. 5. 
8 12 » 

oarW iudgaient debtor in execnlion—Order for instal¬ 
ment at donee’s instance—Revislon-^Plea that order is 

without iurisdictioiv as donee had no locus standi to 
rpply-Sasiainability. 1941 IJg. Col. 114 SUKH 
dayal &. Pawanjai Kumar. 1981.0. 660 14 R. 
p. 481 =A I B. 1942 Pat. 35. 

- - g 12 —Dlsaetion—Duty of Court to take into 
consideration matters specified and to give reasons— 

Failure to give reasons—If justifies interference in 
revision liy High Court. C. P. Cope, S. Il5. 23 
PatL.T. 194. 

—g APplicaUlity attd scope—Dtcrte on 

promissory nole-Valuation-lf mandatory- Duty oi 
Court to fix value of property before sale—Application 
bv iudemerti deblor to fix valuation on date of Sale^ 

Dismissal—If justified—Revision—Interference by 

^There is no foundation for the view that valuation of 
the property as required by S. 13 of the Bihar Money- 
Lenders Act cannot be fixed in execution cases arising 
from decrees on promissory notes. The section does 
not deal at all with promissory notes. Therefore even 
in the case of execution of a decree on a promissory 
note the executing Court is boutrf to make valuation 
of the property under S. l3. which is mandatory If 
it does not determine the valuation, it fails to 
exercise a jurisdicliori under S. 13, and its order is 
liable to be set aside in revision by the 
Hieh Court. The Court is not justified to refuse an ap- 
pufation by the judgment-debtor for valuation on the 
wound that the application was delayed and made only 
“n the date of sale. S. 13 imposes a duty on the Court 
and the duty must be carried out before the sale is held. 

There can be no question of the judgment-debtor 
waivine his rights by refraining from making an apphca- 
i£r \Meredith> /.) I-AL BAHADUR SINGH v. 

BISHWANATH PRASAD SiNGH. 198 I.O. 204 - 8 B.B. 

^-1942P.W.N. 28=14 R,P. 412^23 P.LT.14 

g.I.^ l942Pat 2^ I under—If decree. 

under-If impediment to ordinary execution ^ale-R 
d«r.B hoWer to appointment of'“'jf 
property by private treaty. C. P. CODE, &. 
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void or a Monev-Lenders Act of 1937, 

Under S. 13 of the Biha . without previously 

the Court not entitled to hoWs^e^ 

valuing the Rj *^ for setting aside 

provision, tbougb_it . .u- 54(0 void or a nullity. In 

the etae, ‘‘‘-“rXs on 5 voidable. There is nothine 
Other words the » ® ^ in holding that fmiure to 

in S. 13 to warrant the Cou^ Court's ]«. * 

value the property gcfj’to make it a complete 

diction to hold the j^f,reditk, //.) SHBO DAYAL 

nullity. (T^***-^ vijER 21 Bat. 281=8 
NARAIN r. MOTI KUER. ^ 202- 23 Pat. 

200 I.O. 782=16 gSS. 

L.T. 189 %^^^\\^ti^H-Onus-JudpneHt-debtor ap^ 

—-S. /iofi—Duty of—Valuatson based on 

a fresh yaluaiion on the^^ valuation, it is for him to 

show* bit the valuation already made is wrong and to 
Sale the necessary papers showing the correct 
Sual income. If he .elies on cess revaluation papers. 


which it is open to him to do, it is' plainly incumbent 
on him to show to the satisfaction of the Court how the 
figures in these papers bad been modified by receut pro¬ 
ceedings. It is not proper for the Court to fix the value 
on the cess revaluation papers of twelve or fourteen 
years ago minus a ten per cent, reduction, especially 
when owing to agrarian troubles including commuta¬ 
tion and rent reduction, the income of the Zamlndars 
have been reduced by thirty to forty per cent, and 
more. The onus is on the judgment debtor who has 
obtained an order regarding instalments oh certain re¬ 
presentations regarding the income to show that they 
are not inconsistent with any representations since made 
by him or to explain away the inconslsttncies to the 
satisfaction of the Court. {Harries, C./- and Dftavle, 
/.) DEVNANDAN PRASAD SiNGH V. KANIZ FATMA. 
2021.0. 481 = 16R.P. 121=9 BE. 6=28 Pat.L.r. 
376=A.I.B. 1942 Pat. 413. 

Ss. IS and 14 —Valuation of property—Duty of 

CcMrt. 

Before a sale to which the Bihar Money-lenders 
Act applies, can take place^ valuation of ihertoper^ 
mubt be maJe in accordance with the provisions of S. 13 
of that Acte If such valuation not it is 

impossible to comply with the provisions of S* 14 of the 
Act. (^f/arries^ c/j. and Manchar Latt^ /.) BRIJWJ 
KUMAR! V. RaDHA JiWAN RaI. 197 10. S03«8 B. 
B. 190=14 E.P. 294= A.I.R. 1942 Pat 276. 

-S. lb—ApplieaHlity—"Holding" '’Raiyat" — 

Meaning of—Jf same as in Bihar Tenancy Act, 

There Is no reason which compels a Court to apply 
the definition of “holding" and of “raiyat given in the 
Bihar Tenaricy Act to the words holding' and 
used in the Bihar Money Lenders Act. Once «scon- 
ceded that the land held by a jodgment-debtor is exclu^ 
sivelv his and can be sold to satisfy his debts, though 

mav not beT “holding'* as defined by the Bihar 

T.Trnr.u Act it is clear that the landbheldby 
lena cy purposes of the Money-Len- 

5 ?. AC. SMa'y.he^orS •'niya." in .he Money 

r.flnders Act has a wider meaning lhan that given tc it 

der the Tenancy .4cl and denotes actual cultivators 
or acriculiniturists as opposed to zamindars. tenure- 
holders, ijardars. etc. The land held by the judgment- 
debtor formed part of a larger area held by a number 
of co-sharers: the co sharers divided the land amongst 
themselves without taking the necessary steps to create 
vis-a-vis the landlord distinct tenancies to each portion 
so divided. But it was held exclusively by each co- 
sbarer. 

Held, that for the purposes of S. IS, the judgment- 
debtor was a raiyat cultivating a holding. {Harris, 
CJ. and Dhavle, /.) RamaPRASAD SINOH v. SaJAN 
MaHTO. 21 Pat. 367=A I.B. 1943 Pat 15. 

■8. \b—Mere equity of redemption—If exempt¬ 
ed. 

Under S. IS of the Bihar Money-Lenders Act, what 
is exempted is land in the possession of the debtor 
which would give him a means of subsistence, and not 
rights in the nature of purely mortgagor’s rights. It 
cannot be said that a person who owns a mefC equity of 
redemption and is not in possession or entitled to ^s- 

session can be described as an agricultural debtor with* 
in the meaning of this section, {Harries, C.J.ahd 
ManoharLall,/.) BaDRI MaHTO LOCHAN SaH. 
19810. 821=8 B.B. 466=14 B.P.606=A.I.E. 1942 
Pat. 264. 

BIHAB (AND ORISSA) MUNICIPAL ACT (VH 

OP 1922) S. 3 {d)*-Hotding—V^sS\ land or land, with 
house in dilapidated condition—If excluded. 
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B (4 0 ) MTJNIOIPAL AOT (1923), 8. 80. t B. (4 O.) MUNIOIPAI. AOT 0922). B. 124. 

-Iloldtag" « d.6»ed by S, 3 (9) o( <h= Blh., .id i —S 103 cf lramf,r„ I, li:: 

• - . . ^. —'■ nattte of iraHSft'-. 

Municipal Act 
no lest than 
transfer to 

..Lrrv .Tapur Au“'20l'i'o S-s"B B.' cbAi™.. 'oVihe M.nicip.lKy. (DH.U, /.) 

s:.,tr'5k i 

SHIVA Prasad P. COMMISSIONERS op DarbHaNGA revision of Ust-Subsequent omission or ‘"elusion of 
MUNiciPAUlV. A.I.B.1942Pat.81. properly in hst-If eovereci ^ S. 115. .y// BlHAK 

,, ,, (AND Orissa; Municipal act, ss. 107 and 115. 21 
-8. 98 ( 1 ) zaA {p.)—Relatii'isropt^HcUmgs p*t,809. 

8. \V1~Scopi—Appellate tribunal—Constitu- 


k-iving no h ibitable buildings—If exempt from lax. 

S. 98(lJo£ the Bihar and Orissa Monicipal Act 
covers holdings with buildinf^ of a character outside 
S. 98 (2) or holdings without any buildings on them at 
.all. There is nothing to show that the Act exempts 
from taxation holdings merely because they may have 
no habitable buildings on them. {Dkavlt,/.) COM.* 
MissioNERSOPTHE Patna City municipality v. 
KapurChand Lall. 201 10. 8»8BE.764«»16 
E.P. 25“23 P»t.L.T. 407=A.I.E. 1942 Pat 417. 

B 8 . 107 aOd 116—'Ae/at/w seope—Failure to 
gitv notiee under S. 107 (2)— Effect on asseisment. 

S. 115 of the Bihar and OrUsa Municipal Act clearly 
applies only to cases where a new list or a revised list is 
issued. The section cannot by its terms apply to a case 
where a list has been prepared or revised and subse¬ 
quently it is found that property has been omitted from 
the list which should have been included or property has 
become assessable which was not assessable when the 
list was prepared or revised. These two latter cases are 
expressly dealt with in S. 107 of the Act which pre¬ 
supposes un existing list which has been published under 
S. llS, and that since such publication it has been 
found that property has been omitted from the list 
which should have been included or property has subse¬ 
quently become asseiiable. If it is proposed to assess 
such property, a month's notice must be given to the 
person interested of any alteration the commissioners 
propose to make and of the date on which the alteration 
will be made. The omission 10 give the statutory notice 
makes the assessment ultra virgi and not in accordance 
with law. (f/arries, C.J. and Mtuokar Lall, J.) 
ABDUL KHADAR K-HAN V. CHAIRMAN, PURl 
Municipality. 21 Eat. 809-8 Oat: L.T. 89 . 

—^8.107 (1) (.ly-Seope—Applieaiion for reduction 
of valuation of holding—Decision of Municipalily— 
jurisdiction of Civil Court to guestionor review. 

S. IO 7 (!)(/)of the Bihar and Orissa Municipal Aa 
contemplates a reduction, on the .application of the 
owuer or occupier, of the valuation of any holding 
which has been wholly or partly demolished or destroy¬ 
ed, or the value of which has diminished from any caure. 
In the case of such holdirgs, the person liable to pay 
the tax cun, in view of Ss. 116 to 119, only obtain 
reduction by applying under Cl. (/); and if the Munici¬ 
pality ahonid deal with such an application in accordance 
with law, no objection can be taken to the decision uf 
the Municipality in the Civil Court. The valuation of 
all holdings is a matter for the Municipality and not 
for the Civil Court under S. 119. If an asaeciment Is 
not reduced under S. 107, the owner remains liable 

except In cav of remlasions under S. 110 Or S. m but 


tion of—Resolution of Municipality appointing seven 
members as appellate committee—Four cut of seven 
selected as tribunal to hear particular ease and hearing 
same—Tribunal—If illegally constituted. 

A Municipality,, by a resolution, appointed seven 
members to act as an appellate commilleo under S. Il7 of 
the Bihar and Orissa Municipal Act, and amongst those 
seven persons were persons who were elected for the 
ward in which ihe house of the piaintiff (assessee) was 
situate. Out of these seven four only sat on the particular 
appellate tribunal who dealt with the plaintifi’s matter, 
and not one of the members was in any way connected 
with the ward in question, 

Held, that appellate tribunal In the case was a 
perfectly legal and properly constituted body and was 
dearly within the spirit of S. 117 of the Bihar and 
Orissa Municipal Act. The Resolution of the Munici¬ 
pality was nothing more than the appointment of seven 
persons.to form a rota from which three or more should 
be selected for any particular appeal as and when 
required; the resolution did not in substance mean 
ihat for d&ch appeal all seven must sit. Hence the 
vsessmer.t was neither lltega! nor ultra vires on the 
giound that the appellate tribunal wa? illegally 
constituted. {Harries. C.J. and Martohar Loll, /O 
ABDUL KADAR khan p. CHAIRMAM, PURI MUNICI¬ 
PALITY. 21 Pat. 309 = 8 Oat. L.T 89 

-3. 119—Scope—Assessment ultra vires— 

Assessee’s right of suit. See 1941 Dig., Col. 136. ShiVa 
PRASAD r. COMMISSIONERS OP DaRRHANGA MUNI¬ 
CIPALITY. A.I.B. 1942Pat. 81. 

- '■ S . 123 —— Non'seniee of notice under — 
Effect on right to sue for arrears of tax. 

The notice under S. 123 of -the Bihar and Orissa 
Municipal Act only affects the Municipatity's right to 
levy arrears by distress and sale under S. 124, and not 
its right to sue under S. 130. The liability to pay tax in 
respect of a holding does not arise from the notice under 
S 123 at all, but from the earlier sections of the Act. 
There U no reason for holding that the right of the 
Municipality to sue for arrears is dependant on the 
service of a notice under S. 123. {Dkatle, J.) COM¬ 
MISSIONERS OF THE PaTna CiTV MUNICIPALITY V. 
Kapur Chand LALL. 2 O 1 I 0 . 8-8 B-E. 764-16 
B.P. 26-28 Pat.L.T. 407-A.I.E. 1942 Pat 417. 

8a. 124 and 136~/‘<wn of warrant not frt^ 


teribed by Government—.Vunieipality. if debarred from 
realising tax. 

If the Provincial Government has prescribed a form 
of warrant the Municipality would be obliged to use 
.. . ,,,,. ... — —1 that form. But the mere fact ibat no form has been 

apart from that hli liability cannot be qneetloned In the prescribed does not mean that the Munldp^ity it debar- 

COMMlssiOHtRS OF THE red from realising the tax at all or thaVlt is not to 
SSYn w tealise-lt by a warrant of distress although by S. l24 of 

AftT ^ P»tL T. 1 the Bihar and Orla-ja Municipal Act It has been autborl* 

Fit. 417 . ttdtgdo^e aa/#,/.) M.\NOlXSUWAR PIU* 


















107 


THE YEARLY DIGEST, 1942. 


108 


B. (& 0.) MUNICIPAL ACT (1922), 8.124. | B. (& O.) PBIVATEIBBICATIOK WOBEB ACT 

SAD*/. SHIONATH PRASAD. 203 10. 60 = 16 E.P. : .t. . 

163= « Or,L.J. 60 = 8 B B. 62=A.I.R, 1913 Pat 4. ! 


' Sb. 124 and 125—tVarranl—ConstrutU^t — 
Seitnf’e of propirty of any otktr personalf authorised. 

The material portion.of a wairant directed to the tax 
daroga of the Maiikipality was in these words‘‘This 
is to -authorize you to distrain the movable property of 
the said warrantee wherever may be found within the 
Municipality .... or movable property .... which may 
be found within the holding specified in the margin .. 
.... If distress cannot be made of sufficient property 
of the said warrantee you .ire to certify the same to us 
in returning the warrant.” 

Held^ that the latter clause in the first sentence autho* 
rized the seixure of movable property belonging to any 
one other than the defaulter inspite of the omission to 
state specifically after the words “movable property’’ in 
that clause the words “of any other person”, and that 
the omission to require a certificate iii the case of 
properly seized on the premises in respect of which the 
default occurred and belonging to a person other than 
the defaulter could not affect the operative part of the 
warrant. {_Azarwala, /.) MaNGLeshwaR PraSad 
Z>. SHEONATH PRASAD. 203 I 0. 60 = 16 B.P. 168 = 
44 Or.L.J. 60=9 B.R. 62=A.I.E. 1943 Pat. 4. 


and Fat! AH, J) MaHOMED ISRAIL v. PATNA ClTV 
Municipality. 21 Pat. 449 =a.I.E. 1948 Pat 84. 

' 3 883 —Prohibitory order^What amounts to-~ 
Expression of opinion—If amounts to order. 

^ An order made by the District Magistrate on an 
application presented by the Hindus of a locality pro¬ 
testing against the renewal of a licence to carry on a 
beef and meat shop, stating that “I do not* think there 
is any real necessity for a beef shop in the locality. In 
my view, the licence should not be renewed for the next 
year", is not a prohibitory order within the meaning of 
S. 383 of the B. and 0. Municipal Act. It is merely 
an expression of the view of the District Magistrate 
and it leaves it open to the Municipality to deal with the 
application for renewal as they might deem proper. 
{.Harries. C.J. and Tail AH. /.) MAHOMED ISRAIL 

Patna City Municipality. 21 Pat. 449=A.I. 
E. 1943 Pat. 34. 

BIHAE (AND OEISSA) MUNICIPAL ELEC¬ 
TION BULBS. 1937, Er. 20 and 18 { 2 )-Pirson 
entered in final eleetonal roll by mistake^H qualified 


for election as Commissiotier. 

„ , Under R. 18 (2) read with R, 20 of the Bihar and 

-S. 1%5—Power of Afumeipality to levy fees Qrissa Municipal Election Rules of 1937, a person is 

—Nature of—Omission by them to levy fees from qualified to bt elected as a Commissioner If his nanje 
stall-holders on public road—If proves custom exontra- jj entered in the final electoral roll, even though he is 
ting them from paying fees. qualified to vole under R. 6 and bis name is entered 

The powers conferred on the Munifripaliiy empower-' the roll by mistake, provided the person who entered 
ing them to impose taxes or levy fees permissive |,js panie in the electoral roll was empowered to decide 
powers, and the Municipality is not bound to exercise w hether that name should be entered or not. The fact 
those powers. The mere fact, therefore, that the coining to bis decision a mistake has l^n made, 

Municipality has not levied fees on the stall-boHers on a not affect the jurisdiction of the registering auiho- 
public road liefore, does not provide a basis on which it Ljtv to'decide the question. {Aganvala, /.) NanD 
can be held that a custom has grown up exonerating Lal Gupta v. Commissioners of the arrah 
stall-holders from paying the fees which the Municipa- municipality. 198 IO! 834=8 B.R. 468=14 E.P, 
lity may subsequently decide to levy, /.) 507 =a.I.E. 1942 Pat 269. 

COMMISSIONERS, PATNA MUNICIPAIITV r^ ShaM bIHAE (AND OEISSA) MUNICIPAL SURVEY 

Hamid IIUS.SA1N 1091.0. 95 = 8 B.R. 497.= 14 B. act (IOF 1920). 8. 11—Entry in Municipal 

P.634 = A.I.E. 1942 Pat. 360. ■ \ survey papers that municipality is ounter and Oteupier 

-S. 198 - Jurisdiction - Magistrate with second prisate 

class powers— If empowered to act under. 1941 Dig , I 4” nrvnnLr nf a rprtain nritratP 

Col 136 Chairman Uihar Municipality i- Ram-I pality is the owner and occupier of a certain private 

NANnfkuER rTr i46«43 0r^^^^ foadfgives rise to the presumption that at the time the 

^ _g ^ i98-P?n?eed^ioe ^uiSer-Nature of—If Settlement Officer made the entry he was satisfied that 

“prosecution”—Conviction or acquittal—If can be recor* 

ded-Cr P CodV S 245 See 1941 Dig.. Col. 136 . by reason of the owner of it having consented to this 
chairman Bihar ■ municipality v. RaMNANDI Under S. 61 of the present Bihar and Orissa Municipal 
K imn * ITw ft 14R=43 Cr JmJ 110 Act or under S. 30 of the previous Act. or in some other 

^^. 2fH2)-Me:f?j!o^^^^ ^^^siness. .The fact that the Municipality has l^een maintain- 

rwITy- Whether a meat shoo can bean offenrive mg this road is a strong piece of evidence in support of 
t. • * A c UAQ r-51 «r arifl O Mnnicioal the corrcclness of ihc ciitry. (.^garuKr/a, /.) COMMIS* 

business unde S. 509 (2) 0 ^^^^ Patna MUNlClpiuTY SBam HaMID 

ISRAIL P. Patna CiTT' municipality. 21 pat.449 Hussain. 1991.0. 95-8 B.E. 497-14 R.P.634- 
imXrn Pat 34 A I a 1942 Pat. 360- 

_ls' 276 (2)-W«ra/ /a rrrram BlHAE ^AND OJISSA) PRIVATE lESlOA- 

of chairman—Duty to give reasons for r^/wra/— TIGN WORKS ACT (V OF 1922), 8. 88 (1)—iVa/# 
Omission to state reasons—Effect. I -Powers ofColleetor to fix parabandi where none exssted 


a 
pal 


The power of a chairman of a Municipality to sdssicX before. , ,, 

renewal of a licence under S. 276 (2), B & 0. Munici- S- 38 (1) of the Bihar and Orissa Private 
d Act, is limited. He cannot refuse to renew a licence Works Act does not give power- to fix a 


«antea' llnder’tbe "bye-lawY f^r anrcauM OlherYhan I (system of rotation) where 'no parabandi exisM S. 38- 
failute of the licensee to comply with the condiUons of (3) provides for a new system where none exists wiore. 
tha licence or with any provision of roles made under CK (1) equally obviously provides for ^ 
the Act. The chairman should, however»state the ground I existing system. ^ It would be 
on which be refuses to renew the licence, in order to j Cl. (1) also provides for an ^ i » w w 

enable the Court to see whether the Municipality acted none existed, unless it is $o express^ witn Qnmisraxaoie 
with or without juriedicilon* The Court cannot make clearness. It would be straining the ^muage to ho d 
a presumption that the application /or renewal was I that coses where the of rotation is not dearly 

rejected on proper grounds, If no reason is given, the I entered in the record of rights iBCluce a c^se where U 
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B.(ftO.) Pira. DBM. EBOOV. ACT (1914). . B. (k 0.) PUB. DEM. BBOOV. ACT (1914), S. 4«. 

l» nottotei«d »t all. ll U dearly one of ambijuily in 
tha enuy and not a coropUie absence of entry. {AfiddX-- 
< M .) babuLal bihari Sawan Singh t». Mutuk 
’ DHARI SlNOH. 8 B.B. 416. 

wTTTAia (aiTD 0B16SA) PUBLIC DEMANDS 


BEOOVEBT ACT (IV OP 1914)— undtr— 

What pasus—Landlord purehasingholding of Unant in 
fSfcntioH taU undtr rfHt dttrtt—Land stilled wth 
another as Ustte-~Certiiicait proeeedings for arrears of 
suhstguenl fiar%—Sale iit-~What pastes to purchaser. 

Where a landlord after Uaving purchased his tenant's 
holding at a sale in execution of his rent decree lores 
pect of arrears of rent for certain years and after sett¬ 
ling the lands trith another as tenant, takes out certifi¬ 
cate proce^ings under the Public Demands Recovery 
Act in respect of arrears of rent for subsequent years, 
the certificate sale parses to the nurchaser only the land¬ 
lord's interest which at the time of the sale is clearly 
subject to the rights acquired by the person settled on 
the lands as lessee; the purchaser at the certificate sale 
cannot therefore claim any better title in the lands than 
that possessed by the landlord at that date, (^f/dr- 
ries, CJ, and Fail Alt, /.) KaNIK Mandal v. 
MBDNI Rai. 20110. C80»16 B P. 56=8 B-B. 806 
= 23 P*t.L.T. 213=A.I.B. 1942 Pat. 317. 


gioand that the certificate debtor had been mUIci by 
the mistake of the office. 

Held, in revision by the Board of Revenue, that the 
ie.>poiisibility for writing out the diallan lay with the 
debtor and not with the certificate officer or bis offiirt, 
and the mere fact that the challan was accepted by the 
office under a mistake did aot entitle the debtor to have 
the sale set aside and the mistake did not at all pre* 
jndice the debtor. {Su>a»»y.) MAHOMED Sher ALI 
t). ANw^R Ahmad. 8 B.B. 842. 

‘ 8. ^—CertifieaU issued after death af debtor— 
Sale—Legality—Applieaiiott to set aside sale filed by 
heirs four years after tale—Allegation that they had no 
knrjsledge of tale—Sale if tan be set aside. 

A certificate s|]e took place in June. 1937. The certi¬ 
ficate debtor was a Mahomedan widow, who had died 
before the issue of the certificate. The petitioners, who 
were two widowed daughters of the debtor applied in 
January. 1941, to have the sale set aside alleging that 
their brother bad cheated them by allowing the property 
to go to sale, The petitioners alleged that they had no 
knowledge of the sale until they got notice in a land 
registration case. 

fljthat the certificate fiUd against the debtor 
was void ab initio, and the sale* affected the 


interests of »he petitioners who were therefore entitled 
S. 9—Scope—If abrogated by S. 11, Local Fund I lo have the sale set aside ; (2) that in the absence of 
Audit Act. Bihar and Orissa Local Fund evidence or even allegation to show that the petitioners 
AUDIT ACT, S. 11. 8 BJB. 732. 1 were aware of the sale earlier, the application for setting 

8.25—“Conclusive”—Meaning of—Order under I aside the sale •roust be admitted though filed about 4 
S.23—Appealability—S. 60. •J'w 1941 Dig. Col. 137. I y«ars after the sale. (i‘a»(i«*y'.) Hafjzan v. RAGHO 
LIQUIDATOR DHUNDHEa CO OPERATIVE SOCIETY SaO. 8 B R, 87S 
PaGUSaO. 1941P.W,N.748(2). 


•S. 48— Limitation — Cosnputatiost—Adverse order 
■Sfl.28ana ll--Period of ZO days-Fower o/l'^ by Collector-Revision to Commissioner and 

Court to extend-Application to set aside sale 

unthin 30 days-Compensation money paid and Orissa Public Dpmands 

time—Effect—Jurisdiction to set aside sait—Office ac- V^fovery Act. UmUation has to be computed from the 
cepting ehattan filed by debtor without of^er of the Collector which deter- 

compensationmomy—If ground for setting aj»</r xa/r— ?“**?* *”*P'**"**®- such order 


Mistake made by officer of Court—B/feet of. 


has been passed by the Collector on appeal there is no 

suit 


BIX 



A mere casual act by an officer of the Court who A suit beyond .... 

makes a mlstaktv:annot be treated as the Court's act, ,. therefore barred by 

so as to give the Court jurisdiction to make an order though it is within six months 

which it has no jurisdiction to make. The Court has I pasjved m revision by the Commissioner and 

no 

down 
where 

or compensation provided for by S. 2o of the Act within 
the period of 30 days, the sale cannot beset of~Suit todeelare eerti- 

although he ban dep^ited the demand amo'onX zn^\ficate sale fraudulent and i-oid—If barred. 
interest within the period of 30 days, and 4though the I S. 46 of the Bihar and Orissa PuWe Demands 
challan filed by the debtor without including the com- Recovery Act expressly exempts from the operation of 
pensation money is accepted by the office of the certlfl* Ss 25 and 45 of the Act a suit which is based upon a 
cate officer. A sale was held on 6—7—1940 and within fraud and which is for a declaration that a certificate 
ih« 30 days, flie debtor applied under S. 26 of the Bihar I sale was a fraudulent one and vend on the ground of the 
and Orissa Public Demands Act depositing the amount purchase being a coVnsive one and on behalf of (he real 
of the demand and Interest, but not the penally or com- certificate debtors. Such a suit comes under the proviso 
pensutlonof Rs. 5 payable under S. 28. The challan S. 45 and is rot therefore barred by any rule in 
wM accepted by the office and treated as correct and the p. 46. {Harriet, C.J. and Manohar tail //) 
case was treated a» fully satisfied and on 6—8—1940, BANARSt DaS BHAwani KUER. 202 I 0 67 = 15 
thucertificatc officer made an order “sale vet aside BP. 63 = 8 B.B. 848-23 Pat.L T 864-ALB 1942 
Realised in Cully." Subsequently It was discovered that I Eat. 886. 


the compensation of Ks. S had not been paid, and 


filed"~-AIleg4tion that 


notice was Issuelm the debtor to show why the of demand is illegalt, imcluded-Smit in CiHl 
laeshouia not be conarmed. On 6 - 1 ^- 1940 , the Cewrf—.VWwto.MA/i/y. :sn,tsnt»ii 

debtor lurn^ up and paid the penalty amowt of Rs. 5. There is no basis for the argument that a ceilificaie 
but his^lldon was dismissed by the certificate officer I cannot be daemed to have been i/m/»/(/ r^ within the 

f'h** no set vide the ule I meaning of S.46 of the Bihar and Orissa'patdic Demands 

when M full atqount hail not been dj^ Act. merely because that a »rtl«o“he 

dV The question TtSprecis. 

(^ollsctoT, but the CommUsWer remscvi U ©# the I amount of demand due Is a question for the dwision of 
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BAEASHT LANDS ACT (19S8). 


BIH. BAEASHT LANDS ACT (1938), 8.8. 


the certificate officer and of. the superior officers, and if 
no defect of procedure is alleged or proved, a suit in the 
Civil Court chaltepng the certificate proceedings on the 
ground that a portion of the demand has been illegally 
included is barred under S. 46 of the Act, because it 
relates to a matter referred to in S. 46. {^Rmohnd and ! 
ChaUirii, //.) SheORAJDHAKI SINGH v. KaMESH- ' 
WAR SINGH. 200 1.0. S09=8 B.B. 668=14 B.P. 
647= 23 Pat.L.T. 263=A,I.E. 1942 Pat. 378. 

BIHAR RESTORATION OF BAEASHT LANDS ! 
AND REDUCTION OF ARREARS OP RENT 

ACT (IX OP 19Z%)—AhaUmenl~Deaih of applicant 
before hearing^Failure to substitute heirs—Effect on 
application—Order for restoration — Legality, 

No proceeding can be carried on in the name of a 
dead man without substitution. Where an applicant 
for restoration of bakasbt lands dies before the hearing, 
and no substitution or amendment of (he application is 
made the Court has no iurlsdictton to order restoration 
on such application: {Middleton.') MahOMED ABDUL 
Majid v. Kamaldhari Lal. 8 B.R. 227. 

' Rent’*-^If includes cess—“Definition of “rent" 

in Bihar Tenancy Act — Applicability. 

The Rent Redaction Act of 1938 does not purport to 
deal with cess at all; and the artificial definition of 
“rent'’ in the Bihar Tenancy Act, as including cess, does 
not apply to the Rent Reduction Act; and therefore for 
the purpose of Act IX of 1938, cess is not rent. {Agar- 
wala, /.) Ram Ranbijav prasad Singh v. Ini’AR- 

DEO SaHAI. 1991.0. 251=8 B.R. 631=14 R.P. 665 
= 22PatL,P.996=AI.R.1942 Pat 119. 

Revision Cotntnissione/s power to interfere on 
questions of fact. 

Where in a case under the Registration of Bakasht 
Lands Act. the Restoration officer has entirely disregar¬ 
ded important evidence and ignored the recitals in a 
document of settlement, the commissioner is entitled in 
revision to interfere on questions of fact. The circum¬ 
stances being exceptional, such interference is justified 
and the Board of Revenue will not allow a second revi¬ 
sion on that grounjl. {Middleton) MaHABIR SINGH 
V. RaMDaS rout. 8 B R 330- . , , - / 

- - •‘Revision - New Point—Plea of non'ioinder of 

parties—If can be raised for first time i>fsecosid revision 

to commissioner. , , 

Where a point as to non-joinder of parties is taken 
for the first time in second revision before the commis¬ 
sioner, he Is justified In declining to allow it to be raised. 
{Middleton) SURENDRADEO NARAIN v. DEOKI 

Singh. 8 B-R- 149. , , ■ , j 

-S. Z—Applicability atid seopt~~Lands tn land¬ 
lord's possession by virtue of eompromise—Title not 
traeed from Courl-sale^If can be restored . 

A holding was owned by two groups of co-sharers, 
// and M. The H group ebtained a decree for aveajs 
of rent. puL^p the holding for sale and purchased it in 
May. 1933. Later the M group sued the tenants and the 
H group of landlords for two years' rent, obtained a rent 
decree against the tenants and a money decree against 
the ^ group of landlords, and brought the holding to sale 
themselves purchasing it In 1937, Later, the /f group 
brought a title suit against the group which ended m 
a compromise dividing the lands between the two groups 
half and half. . 

Hetd. ill an application for restoration, that though the 
H group had apparently been In possession since 1933, 
their title to .the i share allotted to them under the 
compromise was different from their title under the sale 
of l933. which became eliminated by the sale in favour 
of the M group, and since the H group had no con¬ 
tinuity of title, they were not in possession by virtue of 


the Court-sale and hence the land in their possession 
could not be restored. The fact that they never lost 
possession was irrelevant. {Middleton) AJODHYA 

Singh v. baijnath Prasad Singh. 1941 P.W.N. 
685. 

-S. 3—Applicability—Holding purchased by land¬ 
lord—Delivery of possession not effected—Application 
by tenant for restoration—Maintainability. See 1941 
Dig., Col. 116. Ram ashray Singh v. khab 
Surat Kuer 1941 P.W.N. 740. 


' 3. Z—Scope—Several to-sharers^Restoration of 

possession in respect of share of one landlord—Permis¬ 
sibility. 

Bihar Act IX of 1938 does not authorise restoration 
of land proportionate to the Interest of one set of co- 
§harer landlords ignoring another set of co-sbarer land¬ 
lords. {Middleton.) AJODHYA SINGH v. BaIJNATH 
PRASAD Singh. 1941 P.W N. 666. 

—S- 6— I/agdi plot cultivated on behalf of petty 
landlord or by stitlee—Restoration of. 

Where a nagdi plot has been settled bOMfidCt and it 
appears that the plot has been cultivated on behalf of 
a petty landlord or has been cultivated by a settlee it 
cannot be restored under the Bihar Act IX of 1938. 
{Swanscy.) SaHODRA KUER V. HaRIHAR SINGH. 9 
B E. 7. 

——8. Z—Plot not in possession of purchasing 
landlord—Restoration of—Sale or surrender for eosi- 
sideratiofl—If stUlemeni. 

A sale or surrender for consideration by a landlord 
of bis rights under S. 22 of the Bihar Tenancy .Act to 
a superior landlord is not a settlement for purposes of 
Bihar Act IX of 1938. Certain landlords purchased the 
occupancy rights In three bhauli plots in 1932. lo a 
subsequent partition in 1937 among the landlords these 
plots were allotted to another co-sharer; InFebruary 1938, 
the landlords who purchased the occupancy rights sold 
the rights which thay had under S. 22 of the Bibar 
Tenancy Act to the co-sharer in whose patii the plots fell, 
The tenant filed the application for-possession in July, 
1939, contending that ihesale of February, 1939, was 
a settlement which, having been made after March, 1938, 
could not affect his right to restoration. 

ffild, that the transaction could not be considered to 
be a settlement and since the plots were not in the 
possession of the purchasing landlords at the time the 
application was filed, the application for restoration 
could not be allowed. {Swantey.) SaHODRA KUBR 
V. HaRIHAR Singh. 9 B.R 7. 

——S. Z—Portion only of decretal amount realised 
by sale—Amount paid by tenant for restoration of land 
—If has effect of satisfying entire decree—Right of 


landlord to realise balance. 

There is no express provision in the Bihar Restoration 
of Bakasht lands and Reduction of Arrears of Rent Act 
as'lo what is to be done in a case where a portion only 
of the decretal amount has been realised by the sale of 
a holding. In such a case the payment made by the 
tenant under S, 8 of the Act for the restoration of the 
land cannot be taken to have the effect of satisfying the 
entire decree. The landlord decree-holder will, there¬ 
fore, be entitled to proceed for the balance. He canwt 
however realise more than the decretal amount. He 
can execute his decree for such amount only aa remain 
unpaid after deducting from the decretal amount the 
amount which has been paid by the tenant In the pr^ee- 
dings regarding the restoration of lands, after making 
allowance for the costs of the decree, (rw 

Hari Mahton V. Jamal Hussain. 1991.a W“8 
B.R. 482=14EP626 = 23 P.L.T. 671=A.I.R. 1M3 
P*t. 304 (8) 
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BIH.BAKA8HT LANDS ACT (1938). 8. 9. 

- fl ef arfa—Individual khatas 

Utttaktnas stparatt kcldingi. ^ ^ a t 

For the pwp^se of calculating the area under b. y ol 
the Bihar Act IX of 1938, each iQ<iiTldual kkaln has to 
be treated at a separate bolding- The mere fact that 
there wm only one decree, one execution ^jroceecllng or 
one application, will not make two one holding. 

(_Mi(idltt0t.) SURKNDRADEO NARAIN V. DEOKl 
SINGH. 8B.S.149. 

■I 8.12—Scope and eSect of—Sale of holding— 
Purchase by landlord and delivery of possession—Decree 
for money In respect of period between sale and deli¬ 
very of possession -Subsequent restoration of land to 
tenant under Act—ESect of—Decree for money—If 
altered into one for rent—Liability to reduction under 
S. IS (rr). Set BIHAR RESTORATION OF BaKaSHT 
LANDS AND REDUCTION OF ARREARS OF RENT 
ACT.S. 5. 22Pat.L.T. 998. 

~—^—B8.15ti.ndl6—’Afiplifaii/ity and scope—Pra 
eeeding for recovery of arrears pending—Application 
under S, 16— Maintainabiliiy. 

S. l.S of the Bihar Act IX of 1938 applies only to 
occupancy holdings for the arrears of rent of which there 
is a suit or proceeding pending, and not to an occupancy 
bolding for the arrears of rent of which there is no 
pending suit or proceeding. It is therefore not correct 
to say that S.l5 comprehends all occupancy holdings and 
that S. 16 consequently dges not apply to any occupancy 
holding. Where a proceeding Is pending for recovery of 
the arrears of an occupancy bolding, the bolding is one 
to which S. 15 (^) applies and to which S. 16 cannot 
apply: and in application under S. l6 is not maintaina¬ 
ble. (Agarxii/ala and Shearer, //,) KaMESWaR 

Singh Bahadur v. ramfshwar Singh. 21 Fat. 
704-1942 PW.N. 206. 

8|. 16 and IB—Applicabiliy^ccupancy hold* 
ingxuithcash rental—Sight of tenant to apply for 
relief under S. 16. 

S. 15 of the Bihar Act IX of 1938 applies to 
occupancy holdings at a cash rent and such an occupancy 
bolding with a cash rental is not contemplated by S. 16 
of the Act. Such occupancy tenants are given relief 
under S. 15 of the Act and cannot apply unJerS. ’6 
H) of the Act. If they can obtain no such relief under 
S. 15, they cannot fall back on S- 16. {Harries, C-J. 
and Manohar Lalt, J ) KaMRSHWAR SINGH BaH.V- 
DOR V. DHONMAN GOPB. 21 Pit. 794-1942 P.W. 
N. 208, 

■■8.16—Decree for rent and cess—Reduction of 
Tehtiubsrqueniiy in proceedings under S. l5—Deerpe 
for cess—If also reduced. See Bengal Cbss ACT, 
S. 41. 21 Fat. 628. 

——S. 16 {a)—Appliea6iUlySxeeution proceedings 
—Sale held but not eon/irmed—Sent reduced hfter sale 
In favour of decree-holder but before eon/trmation— 
Amount to 6* depoAted by fudgment-dehtor under S. l74 
of Bihar Tenancy Act. 

The mandatory provisions of S. iS (a) of the Bibar 
Restoration of Bskasht Lands and Reduction of Arrears 
of Rent Act are madn applicable to proc<ftlings for the 
execution of a decree by S. 20. The proceedings in 
execution do not terminate with the sale so that before 
the sale Is confirmed the proceedings still centlnue to be 
proceeding^ in execution. Wheie. therefore, after a sale 
« A holding In execution of a rent decree in favour of 
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He is required to deposit only such amount ab the 
decree-holder is entitled to recover on account of arrears 
of rent as was finally determined by the Rent Reduction 
Oflficer. If the Judgment-debtor deposits more, he la 
entitled to withdraw the excess amount. {Manohar Lalt, 

J ) SUKHRAJ Roy V. KESHAB MOHAN THAKUR. 8 
BB 108=1971.0.175=1941 P:W.N. 749=A.I.R 
1942 Pat. 262. 

_3. 16 (tO—Applicability—'Senf—ir includci 

damages for use and occupation—Decree for damages 
tor compensation for use and damages for period 
between sale and delivery of possession—!f liable to 

rtduttion. , , 

■S. I5(d)0f the Bihar Act IX of 1938 clearly deals 
only with rent and not with damages or profits for use 
and occupation. Where after the sale of a holding for 
arrears of rent and purchase by the landlord, the land¬ 
lord obtains a money decree against the ex-tenant for the 
period between the dale of the sale and the date of deli 
very of possession to the landlord, such decree amoent 
13 not rent which can be reduced under S. 15 (<i). The 
relationship of landlord and tenant comes to an end and 
ceases to exist when the holding is sold for arrears of 
rent} and what would be payable by the occupant is only 
damages for use and occupation and not rent. The fact 
that the land is subsequently restored to the tenant 
under the Bihar Act IX of 1938 does not have the effect 
of converting the suit and decree for damages for use 
into one for rent under'S. 12 of the Act. S. 12 does not 
have that effect. As there is no claim for rent and as no 
decree for rent is passed, S. 15 (a) cannot apply. 
{Agaivfola, /.) Ram Ran BIJay PraSad SlNGH r. 
AmiTewarv. 1991.0. 676-8 B.B 607=14 E.P. 
609=22Pat,L.T. 998-A.I.E. 1942 Pat. 131. 

■3. 16 {c)—Construction—"The amount of the 
arrears as so reduced’'—Meaning of—Right of landlord 
to interest on amount of reduced rent and on amount 
knocked off. 

There can be no doubt that the words “the amount of 
the arrears as so reduced’’ in S. 15 (c) of Bibar Act IX 
of 1938 refer to the reduced amount, that is to say, the 
amount which is payable as a result of the rent reductioa 
proceedings. A decree.holder landlord is not therefore 
entitled to interest on the reduced amount. Nor is the 
degree holder landlord entitled to interest on the amount 
of arrears of rent which has been knocked off as a result 
of the rent reduction proceedings. Interest on the 
amount knocked off or disallowed is merely accessory to 
the principal disallowed and when the principal itself is 
not recoverable, the interest too is not recoverable. 
{Harriet,C./.and Fanl A/i,J.) INDErDBO SahaI 
t . Ram Ranbijoy PraSad Singh. 21 Fat. 628-203 
I.O. 418-9 B.E. 80-16 E P. 172-A.I.E. 1942 Pat. 
470. 

' " 3.15 {c'i—CoHstruetioM attd scope—Lartdlord if 

altogether deprived «f right to interest on arrears of 
rent on reduciiotC. 

S. 15 (r) of Bihar Act IX of 1938 has not the 
effect of depriving the landlord altogether of his right to 
interest on the arrears of interest w.hcn the rent has been 
reduced under the Act. The section has to be read as 
meaning only that be is not entitled to interest ''on the 
amount of thu arrear so reduced'*, i.r.. on the difference 
between the original rent and the reduced rent. The 
vJditioQ of the words “on ‘ the amount of the arrears to 


decj^-holder but before its ctmfiiwailon, the j reiluced" after interest in S. 15 (r) clearly indicates that 
‘»«ducing the rent the Legislature did not intend to deprive the landlord of 
Am (i) (0 ‘'f ifie Khar Tenancy ’ interest lo'which he is expic^aly declared to be entitled 

whi^ ihk depoait the full atnount for. by S. 67 of the Khar Tenar.r,- A>:». It is olaar that land. 

uU Ml *.14 *5* -**'*'’ to have the I lord Is to gel interest only on the baiie of the reduced 

<*• undey S. 174 of the Bihar TeoanO'Act. rent U/ar-. j/e./.) Ram RanbUav PRASLD SiNOH 

V. P. 1942-1 
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BIH. BAKaSHT lands AOT (1988). S. 16. ' BIHAB TBNANC7 AOT (1886), S. 


1-. INDARJjEO SahaI. 1991.0. 251-8 B,B. 631-14 
B.P. 665*22 PatL.T. 908=AI,R. 1942 Pat. 119. 

' ' S. holding with 

cask rent. 

S. 16 of tlie Bihar Act IX of 193S definitely refers 
only to holdings whicli are not referred to in S. l5, and 
cannot therefore inclmle any occupancy holding paying 
cas,h rent. {MiddUton^ DEONaRAIN TewaRI V. 
KA'.iSSHWAR b'lNCH BaH.M>UR. 8 B.R. 760. 

— . 3. \^—Occupancy raiyai—No suit or proceed¬ 

ing pending for recovery of arrears of rent^Rigkt 
to apply under S. It without applying under S Ii2-At 
Bihar Tenancy Act. 

Quaere. —Whether an occupancy raiyal against whom 
no suit or pioceeding is pending for recovery of arrears 
of rentof his holding is entitled to make an application 
under S, 16 of Bihar Act I of 1938 without having ap. 
plied for settlement or reduction of rent nnder S. 112 A 
of the Bihar Tenancy Act. (Agarwala and Shearer, 

//.) Kameswar Singh Bahadur v. Kameshwar 
S iHOH. 21 Pat. 704= 1942 P.W N. 205. 

BIHAR TENANCY ACT (VIII OP 1885)—A”//// 
under^R. XT^-—Scope—If retrospective. 

R. 123 of the new roles under the Bihar Tenancy Act 
cannot be given retro-spective effect. Middleton^ 
Mahomed Yunus v. Bjsheshwar Singh. 1941 
P.W.N. 746 = 8 B.R. 814 

-S. 21—Ghairmaarua land-Set- 

tlement for residential purpose after T.P. Act^Entry 
showing possession of occupant—Valut of. 

S. 21 of the Bihar Tenancy Act has no application to 
the case of land which is not settled with a person as a 
raiyal] where the land is ghairmatrua land with a 
house and schan on it and is settled after the T. P. Act 
for residential purposes, ihere being no registered inst¬ 
rument, an entry in the record of-rights showing a 
person as being in imssession of the land with the house 
and sehitn on it, falls outside the purview of record-of- 
rights under Ch. X of the Bihar Tenancy Act, and no 
inference of permanent tenancy can be drawn. Such an 
entry is not meant to be a decision as to the rights of 
the landlord and tenant respectively. 

and Dhavle, J'i Ram Ran BIJaya Prasau biNGH 
V Ramjivan Ram. 200 1.0. 769 * 8 BJI. 727 15 
RP. 11 = 23Pat.L.T. 294=A.I.R. lW2Pat.39^. 
_-Ss 22, Expl. ftUd Applicability—Hold 

ing^tmed by Hindu father-Fathy and sons forming 
joint family—Sons purchasing holdingm their names 
Right to apply for reduction of rent. 

It is only hu occupancy raryat who Mn apply for 
reduction of rent under S. 112.A of the B.har Tcriancy 
Act In the case of a holding n hich is owned by a 
Hindu father, bis undivided sons who form a joint 
family with him must be deeme.I to have interest in the 
proprietary right of their father. They cannot therefore 
have occupancy light as well in the holding by reason of 
their having purchased the holding in their individual 
names in the absence of proof that the purchase was 
made out of self*acqulred property or that the family 
had separated.* Explanation to S. 22 of the Act cannot 
save the undivided sons of the proprietor. {MiddUtonA 
SHI8ANATH SAHU V. SURAJ MOHAN THAKUR. 8 B. 

B. 638. 

-(a9 amended in 1907). S. 22 Co-sharer in 

possession after purchase of holding in execution of tent 
decree—Status of—Decree for money payable by him to 
' co-sharers — Execution—Limitation Act—Sch. Ilf} 
Art. 6 — Applicability—Provin ial Small Cause Courts 
Aet,Seh. lit Art. ^—Order in execution of decree 
against eo-sharet Second appeal—hfaintalnability— 

C. P. Chde, S. 102: 


A to«sharer landlord In posession under S. 22 (2) 
of the Bihar Tenancy Act (as amended in 1907), 
having purchased an occupancy holding in execution of 
a decree for rent in liis favour against the tenant, is not 
a tenant under his co-sharers, and what is payable by 
him to them is not rent. A suit against .such a co¬ 
sharer by the other co-sharers for what is payable by 
him under S. 22 (2) of the Act, is not a suit for rent as 
contemplated by Art. 8 ofSch.II of the Provincial 
Small Cause Courts Act, and is therefore cognizable by 
the Court of Small Causes. No second appeal lies in 
Such a case. An application for execution of the decree 
in such a suit is governed by the general law of limita- 
tion and not by Art. 6 of Sch. HI of the Bihar Tenancy 
Act. (Agarwala, /.) RaJKISHORE PRASAD NARAIN 
SINGH p. MojiBUL Rahman. 201 I.O. 795=16E. 
P.79=8B.R 836=23 Pat.L.T. S48=A.I.E. 1942 
Pat. 391. 

(as amended In 1984), S. 2 i (.2)—Scope and 
effect of—Erection of buildings—If impairs value cf 
land or renders it unfit for purposes of tenancy — Riii- 
deuce of raiyat—/f ine/uded in purpose of tenaney. 
Under S. 23 (2) of the Bihar Tenancy Act, as amen¬ 
ded in 1934. it U no longer open to the Courts to specu¬ 
late or to receive evidence to show that the erection of 
buildings (not merely a dwelling house as in S. 76) for 
the domestic or agriciiltural purposes of the raiyat and 
his family is or is not an improjjement, or does or does 
not impair the value of the land, or does or does not 
render it unfit for the purposes of the tenancy. The 
section says in the broadest terms that it sbaU not be 
deemed to impair the value of the land materially « to 
render it unfit for the purposes of the tenancy. The 
Quesrion as to what proportion of the area of the ten¬ 
ancy is occupied by the 9tructareserected thereon is no 

longer a point on which such a case has now to be deci¬ 
ded. The purposes of an agricultural tenancy include 
the erection of a building for the domestic purposes of a 
raiyat and the residence of the raiyat is covered by S. 23 
(2) <e). {Rowland and Chatterji, //.) SaHDEO 
Singh v lADU MISTER. 1991.0. 631=8 B.R. 661 
*1942 P.W.N. 84=14 R.P. 698=A,I.R. 1942 Pat. 

370. 

—^—(as amended in 1938), S.'2S-A (b)—i’.vp/- 
//ultra vires or inoperative by reason of repugnancy to 
S. 37. Contract Act—Government of India Act, S. 100. 

S. 2.3-A (i) of the Bihar Tenancy Act. as amended 
in 1938 deals with a provincial subject and cannot be 
held to be ultia vires or inoperative by reason of any 
actual repugnancy td an All India Act, vit.; S. 37 
of the Contract Act. {Rowland and Chatterji, //.) 

Dren Mahomed Mian'i'. Hulas narayan Singh. 
21 Pat, 836=8 B B. 619=14 R.P. 548=6 FL.X (H. 
0 ) 79= 19910.182= 1942 P.W.N. 66= 23 P.L T. 
143=A.1.B. 1942 Pat. 296. 

—8. 29, first ^xcsvXvcy—Applicabiiity and scope—. 
Illegal enhancement paid for more ih.xn three years— 
If becomes legal. 

The Ist proviso to S. 29 of the Bihar Tenancy Act 
refers only to Cl. (a) of S. 29. An extra levy which 

is illegal dues not become legal under the proviso when 
It has been paid for three years. The proviso only pro¬ 
vides that if an enhanced rent has been actually paid 
for three years there is no need for 
Mhancement being in writing .nd 

ton.) Shah Hamid-ud-din p. Firangi Singh. 8 

^ ff 'go proviso {i)—Scepe and effect of—Rnkan 
cemtn! exceeding two annas in the ruPee Puid for three 
yta,rs-If made legal-starting point under S. U2 A 

(.dl 
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BIHAE TENANCY ACT (ISesX B. 86. 

who have heW as oi\d«r-ialyata for twelve yeais contlim- 
oosly and who have not bun ejected when the Act 
came Into force. Even If the landlord bad lerved a 


BIBAB tenancy act (1886). B. 96. 

Protiio 0) to S. 49 of the Bihar Tenancy Act do« 

Dottpplji^^ enhaocerncot eacaedioi two aonaa in 

1 T Tril’» 

been paid for three year?. It does not say Act came uHo force, the «,i for ejeciment mu.t f.ll If 
^ - -- annas in the rupee before the notice to quit the undertaiyat had been m 


that an enhancement atcwdlng two annas in the rupee 
is legal M soon as it has been paid for three years. 

Such an enhancement can therefore be disregarded foi _ , , . ...... ,, 

purposes of S U2-A (./) of the Bihar Tenancy the nnder rajyat has been ejected before the amending 
ActrTVf.«frr<?».)jAG.\T Prasad Singh p. KuLDIP I Act came into'force, (ffarrift, C.J.aHiiFaz! AH, 


possession for twelve years. 

2 «.ir>-r; Whether S 48-A will apply to a case where 


{.VuiJlrton.) 

Singh. 8 B.E 694. 

B 38 (4S amended by Act VlII of 1937) 
—Repeal of—Effect—Suit for rent—Claim to abate¬ 
ment on ground that land was coveied with sand—Power 
of Court to grant relief. See 1941 Dig., Col. 123. 
SHEONANDAN TR.ASAD SINGH V. KRISHNA CHAN¬ 
DRA. 1971.0. 694=8BE. 271 =14 842 

■ 88.40 and 112—CiNWCTK/a.'/tfrt—Chanlaba ren/ 
—Rigil to eommutatioH—Interferetue as regards rates 
and calculations in commutation. 

Chaulaha rents can Ije commated and the tenants are 
entitled lo apply and have such renl£ commuted. If,sach 
commutation is refused, the Board will interfere in revi¬ 
sion. But the Board will not interfere as regards the 
rates and caUulaiions which result only in very small 
differences. {.Middleicm.') DlLCHAND MaHTON r. 
SHAH Md. SajJAD. 8S.E.438. 

-8,40(4 )—AppUcahility and Scope —Manbnnda 

rent—Determination of rent operating as reduction of 
cask equivalent of produce rent—If illegal. 

S, 40 (4) of the B. T. Act, applies to Manhunda rent, 
and it is not illegal to determine a rent which in effect is 
a redaction of the ca«h equivalent of the prodace rent as 
fixed by the document creating the' Manhunda rent. 
There is no warrant for holding that a Revenue Court 
cannot under the gifiso of commutation vary a contiact 
between the landlord and theralyat. A raiyat cannot 
contract himself out of his right to apply for commuta¬ 
tion, and If the provisions of the law for effecting com¬ 
mutation make it compulsory (as they do)to have 
regard to certain factors which may result in a reduction 
of the rent, the landlord cannot plead that this reduction 
Is illegal. {Middleton.) DWARKADHISH PRaSAD 
SINGH V. KARTIC MISIR. 8 B.B. 177. 

——S. 40 {6)-~Scope—Order refecting landlord's 


/.) Ram Charitar ?ah v. Doma Mian. 1942 P. 
W.N. 76. 

8. Presumption—.dpplicalion of — Kent 

Reduction cast—Rent shoum in Terif Laggite of 1903 
supported by Attisted Rent af \Sl\9—Presumption—Rent 
'.ohen first beeamc payable—S. ll2-<4. 

The presumption arising under S. 5l of the Bihar 
Tenancy.Act at)plies not only in respect of a particular 
succeeding year when it is proved that rent was realised 
for the immediately preceding year at a partlealar rate, 
hut also to each successive year one after another, until 
its operation is arresierl by proof on the part of the 
tenant that therconditions of the tenancy were altered in 
the meanwhile. Where the evidence for the landlord, 
consisting of the TeriJ Lagglte of 1903, which is accep¬ 
ted by the Rent Reduction Officer as ^nuine specifies the 
rate of rent which tallies with the attested rent in I9l5, 
that would be sufficient to show that the rents were not 
changed between those dates, and unless this is rebutted 
by the tenant, it must be held that the rent has been 
traced back to 1903. The landlord’s evidence .tuppor* 
ted by the Attestation Note and the presumption under 
S. 51 of the Bihar Tenancy Act would be sufficient to 
show that the rent first became payable in 1903 or be¬ 
fore that year. In proceedings under S. ll2'.A of the 
Act, that year must therefore be taken to be the year 
when the rent first became payable. (Swancy.) Rat 

Sl^GH V. BISHUN SAHAI 


S.62 (M^'enaed in 1938)—Applicability— 
Suit for rent—Claim to abatement on ground of dilu- 
vion H‘ght to relief—Burden of proof. See 1941 Die 

E 1942 NATH. AX 

obfeetions to eommutation—Appealability—Remedy. nee not^ reaist^ed^Drom^JtM ^ ^ ''ent—Assig- 

-- ■ >.40 (6) of the Bihar Tenancy Act. an a/peal Land 

an order under S. 40 (5) commuting rent and Ram Sewak Kiirmt 1. Tu .V.T . C 

an order rejecting the landlord’s objection to ■ 1942 Pat 41 * MaHaraj. A.I.E. 


Ram Sewak Kurmi Thakurii - 
1942 Pat. 41. 

-60—Suit for rent by assignee of rent—Pav- 

ment by t^ant to registered proprietor—If valid dis- 
charge 1941 Dig.. Col. 125. Ram Sewak Kur- 
Mi V. Thakurji Maharaj. a.I.E 1042 Pat 41 
—-S. ^^Rent decree against recorded i'enani— 
Sale in exeeutian after recogniiicm by landlord of * 

Wk ^ mrf party to rent decree—EiTeet 

Where a decree for rent is obtained hv . 
against the recorded tenant and a rw l a Iwdlord 

KSJ',w r > ?r ?• ^ 


lies from 
not from 

commutation. Where In a commutation case', the land¬ 
lord objects on the ground that the applicant is not in 
possession and Is not entitled to commutation, and the 
objection Is rejected by the Revenue Officer, there Is no 
right of appeal lo the Collector from such rejection. The 
proper remedy of the landlord Is a revision applicati'onio 
the Commissioner. {Middleton.) SlDHESWAR Singh » 
Rau KirpalSinoh. 8 B.B. 329. 

—8. 48—Applicability-Occupancy holdimr- 
Raiyat carving out portion and settling same with 
tenant under teglstered pstta for non-agricultural pur 


LaL. A.I R 1942 Pat. 71. 

-®- ** A-^epe—Reiraspeclife operation-Under, 
raiyat tn cemlinuans pottession for 12 mart—MtS!-**.. 
pmt—Amending Ad coming info font^SEM—Eirtt. 
ment tnit^^Mialainability. 

Tenancy Act aa an«i(Wid in 
1931, If clearly retro^iectivt and applies to aH persons 


fresh tenancy is created » 

purchaser under the tnon^deS^e ^ 

tenancy U >ubiect locoodiaSsw^Tk »bat 

reUtionship of landlord and ten.m ^ prevent the 

operalloo Immediately the hoH? 

^i^tion of thrj^ whlcte i" 
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BIHAB TENANO? ACT (1885). 8.67. 

KiSHUN Lal&. Jugal KiSHORB lal. 199 i.c 670 
*= 8 B E. 616=14 B.P. 610 » 2S P.L.T. 165=1942 P. 
W.N. 108-A.IB. 1942 Pat.312. 

8.67-»Scope-I<ight to interest on arrears of 
rent—If taken away by S. l5(^)of Act IX of 1938. 
.S« BIHAR RESTORATION OF BAK.ASHT LaNDAND 
■REDUCTION OF ARREARS OF RENT ACT, S, l5 (f). 

22 PatL.T. 996. 

—S. 69—<>/■ Hcitnue ofUctr—Rtuaion 
of application on ground that part of holding has net 
bttn included in application. 

The Revenue officer full discretion under S, 69 of 
the Bihar Tenancy Act and be is’ entitled to reject an 
application made to hitn under S. 69 on the ground that 
the application Is only in respect of part holdings only 
and hence not maintainable even though the excluded 
part is not cultivable at all. Therein no obligation on 
him to apply S. 71 (3) of the Act even if he thinks thaj. 
the crops had been removed from the excluded parts. It is 
open to him to hold that part of the bolding has not been 
included and thaf the application is not maintainable. 
{Middleton.) GaJADHAR SlNGH v. CHANDRIKA 
CHARAN KOV. 8 B-B. 420. • 

Sa. 69 aud 'JO-Seopt-^Proceedings under-- 
Effect of^Suit for rent in Civil Court—Maintainabi- 
lity—Me final order by Collector—Civil Court—If can 
ignore proceedings. 

When there have been proceedings under Ss. 69 and 
70 of the Bihar Tenancy Act in respect of certain years 
before the Collector, no suit for rents of'those years is 
maintainable in the Civil Court. Once the Collector 
passes a final order under S. 70 (4) of the Act it 
cannot be ignored by the Civil Court. A landlord’s 

suit for rent asking that the proceedings under Ss. 69 
and 70 should be ignored is not an application to the 
Civil Court under S. 70 (6) to enfor« the Collector’s 
Older as a decree, and the Civil Court is not entitled to 
ignore the proceedings ujder Ss. 69 and 70 of the Act. 
Even if no final order has been passed in the proceedings 
under S. 70 (4), the Civil Court would still be precluded 
from giving a decree for rent ignoring the proceeding^ 
The remedy of the landlord in such a case is to apply' 
the Collector to pass a final order. {Mereaitn. /./ 
SOMAR Singh p. banks Bihari lal. iwb i-u- 

-8BE.409 = UE.P 466=23 Pat. L.T. 61-A,i. 

B. 1942 Pat 376. , . , 

-8. 70 (2)-Forn: and mode of servtce of not.ee 

• ,• I r form of notice prescribed under 

There is no particular lorm r 

o Tenancy Act; cions mere auy 

require that notice should be 

thing m S. 70(2) partie«; and no particular 

the parties should in one manner or 

:Serbe given notice of the 

about to make an appraisement {Meredith, yj SOM^ 
SINGH V. Banks Behari Lal. 198 I.O. 390=8 B. 
E 409=14 B.P. 455=23 PatL.T. 61 =A.I.B. 1942 

Pgl 375, 

. - fl 102 (b)—Gliairmazrua Rhata—ReeorJ-of- 

rights showing possession of successor of original 
tenant—Tenancy created for residential purposes— 
Value o f entry as regards right of tenant. 

In the case of a tenancy for residential purposes the 
land being//ifl»>OTasr«<r AAafaofthe OT/iA'i, the record- 
of-rigbts showing the possession of the widow succ^C'* 
ding to the oii^nal tenant cannot be taken to definw her 
rights, because she is not an agricultural tenant and the 
record-of'rights deals only, with rights of agricultural 
tenants. {Harries, C. /. and Dhavte, y.) RAM 

Ran Bijaya Prasad Singh v. ramjivan Ram. 200 


BIHAB TENANCY ACT (1886), S. 112. 

10. 769=8BB.727=16B.P. 11=23 PatL.T. 294 
=A,I E 1942 Pat, 397. 

S. Hecord-offights—Entry in—Presump¬ 

tion of eorrectness—Rebuttal—One part of entry—If 
can be used to rebut another part. 

Under S. l03 of the Bihar-Tenancy Act, an entry in 
a record-of-tights gives rise to a presumption as to its 
correctness, and it is only by evidence that that presnmp- 
lion is liable to l>e rebutted. One part of the entry 
cannot be used to rebut another part of it. A plot was 
recorded in the record-of-rights as the hahotht of the 
plaintiff (proprietor). In the remarks column however, 
there was an entry that so far as the trees on the plot 
were concerned half the interest belonged to plaintiff 
and half to P, the ancestor of the defendants who 
claimed that the land was their bhaoli kasht holding. 
The entry did not describe P as ^ tenant of the land. 

iYr/rf, that the entry in the remarks column did not 
at all imply that P had any interest in the disputed 
plot, and was not in any way inconsistent with P not 
having acquired some interest in the trees by agre^ent 
or otherwise without having acquired any interest tn the 
land on which the trees stand. {Agarwala, J.) RAM- 
RAN bijaya PRASAD Singh v. R>a. 200 

10 281 = 8 B B. 666=14 B.P. 644=23 Pat,L.T.42 
A.I.E 1942 Pat. 346. • „ . 

_8.104 {S)—Praetiee and Procedure moniMl. 

Rr. ZUnd m-Appeal beyond u Sd nnd 

tor to admit— Discretion to excuse delay— Heard and 

disposed of”—Meaning of. . 

The words "heard and disposed of I" ‘ 

Practice and Procedure Manual «« “ 

to extend the period of limUttion for an appeal m a 
to c 112.A. B. T. Act, laid down by R. 123 

S 104 (f) oMhe Bihar Tenancy Act. R. 81 

five the Collector a discretion to admit an 

filed beyond the time prescribed. {Swansey.) 

D\?^RKA PANPEY ». SHAH HAMIDUDblN AHMAD. 

L^^^i04 H—Civil and Revenue Courts—JurUdic- 

Civil Court cannot sit in judgment upon the 
findings of the Revenue Officers, nor ran it set aside 
their orders (except in suits under S. iW-H of the Bihar 
Tenancy Act) passed with jurisdiction. (Aieredith, /.) 
RAM SUNDER RaUT V. BHAGWAN SINGH. 199 10. 
154=8 B.B. 603=14 B.P. 646. 

■ I 8. 107 (2)—Scope—-Non-compliance -Effect— 
Decision by; Special Judge—Finality and binding cha* 
racter—Omission to prepare schedule and to make note 
in entry in record-of-rights— If detracts _ validity or 
binding character of decision. See 1941 Dig-. 

Ram Ran Bijay Prasad Singh v. BXleswaR OJHa 
1981.0. 282=14 B. P. 418=8 B B. 408. 

- S 112 —Government Notification dated Junt 19, 

mi-Occupaney rasyats-If i^telude sharahmoian 

^‘’S'expression "occupancy raiyats^m fhe Govern- 
inent Notification dated June 19, 1937 . 

S, 112 of the Bihar Tenancy Act. means b? 

a right of occupancy”. That is . status. 

Government to exclude raiyats not ? ralvats at 

.. ... uu. .uuuu. .0 UXCMU -la 

fixed rates of rent, who have a oig inddente 

which, though being diffef®"* etores* 

nevertheless does 7 ^ 

ruSrafsmi ^ 

and more. The Notification must, therefore, betikin 
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BIHAB tenancy act (1885) S. 112 A. 

_B.112-A — Applicability — Kaboliyat seating 

holding—Provision against enhancement of rent—Appli- 
cation by raiyat for reduction—If barred. Stf Wl 
Dig. Col. 127. Baijnath Prasad v. )ung Baha¬ 
dur. 8 BB. 222 ( 2 ). . „ ^ 

_ a.ll2’A—Af>piieah/ity — ‘ A’a/y.;/ —Person 

holding land for building purposes—Right to'relief. 

S. 112 -A of the Bihar Tenancy-Act provides for the 
reduction of the rent of an occupancy hdlding, and relief 
under the rction can only be given on an application of 
an occupancy raiyat in respect of the holding in which 
he has occupancy rights. A homestead is not an occu¬ 
pancy holding. A person holding an area of land 
settled exclusively for building purposes at a special rate 
of rent is not an occupancy raiyat who can apply for or 
gel relief under S. U2-A. {MtUdleton.') BishesHWar 
Ram V. Ram Kan Bijoy Prasad Singh. 8 BB. 801. 

■ - . 8 . 112 -A—Applicability —Right to apply under. 

See BIHAR Tenancy act. Ss. 22, expl. and 112-a. 
8 B. B. 638. 

- ^ . , ■ j -I ——S. 112-A —when rent became payable — 

settlement under S. \^l-Subsequent sale of holding 
and purchase Ly landlord—Effect—Civil Court settling 
tame rent decidingthat rei0is payable only on eulturar 
bie land only—E/feet of. 

Whereafter the rent of a bolding had been settled 
under S. 105 of the Bihar Tenancy Act, the holding was 
sold and purchased by the landlord, the rent settled pre¬ 
viously ceases to exist, and the date of such settlement 
cannot be taker) to be the date when the rent became 
payabj^ for purposes of S. U2-A of the Act. Where 
further the Civil Court subsequently fixes the rent on the 
application of the landlord at the same figure as that 
fixed under S. 105, but decides that the landlord is to 
get rent of culturable lands only that is a different rent 
from that fixed earlier. Therefore the crucial date for 


BIEAB TENANCY ACT (1885) 8 .112. 

to give the Rent Reduction Officer power to deal with 
any ill'-gal enhancement of the rents ol sharahmman 
Taiysts. (.W/M./.) RamSUNDER RaUT r. BhaG- 
WAN SINGH.: m I 0.1^“® 

_.Bs 112 and 112 A—JunsJtetten—Jpplt.aticn 

by tenant for rtduePon of rtnt-Landlord not made 
tarty and notice not served on htm—Order of reduction 

— Validity—If can be given effect to by Court exteu' 

ting decree for rent. . . 

The Rent-Reduction Officer has no 
reduce the rgnt in proceedings under Ss. 112 and IIZ A 
of the Bihar Tenancy Act, where the landlord is not 
made a party to such proceedings and no notice has Ijeen 
served upon him. An order of reduction or settlement of 
rent in such circumstances is without jurisdiction and 
does not bind the^ivilCourt and has to be ignored by 
a Court executing a decree for rent at the instance of the 
landlord. (Manohar Lat, J.) NaND KiSHORE LaL 
V. Basdko Singh. 1991.0.222 “25 P.L.T. 169- 

8 B£. 532=14 E.P. 663=AI£. 1912 Pat. 268 . 


for reduction of rint~Plea that application it ^arred^ 
by order under S. Il2— Validity-of order under S, 112 
—// can be gone into. 

Where the rent of the original katta which has been 
subdivided has unquestionably been reduced under 
S. 112 of the Bihar Tenancy Act and it is recorded in 
proceedings under S. 112 rhat the patties were present, 
the mere fact that the name of u deceased tenant appears 
in the proceedings would not make them invalid. The 
order under S. 112 operates as a bar, in view of S. 113, 
to a reduction under S. 112.A {d). An officer acting’ 
under S. 112-A, has no jurisdiction to enter into the 

? oestion of the validity of the prior order under S. 112: 
Middleton.) BIBIIFATUL-NISSA BeGUM V. JEHAL 
Das. 8B.B.726. 


B. lV2i—jurisdiction—Deeition of R.nt Redtu- pnrposfsof S. 112-A is the date of the settlement by the 


tion Offtetr—lf bindingandcontlusive on Civil Court, 
Unless the decibion of the Rent Reduction Officer 
under S. 112 wus without jurisdiction it is binding on 
and would have to be acceptekl by the Civil Court 
whether it was right or whether it was wrong. It is 
not for the Ovil Court to sit in jpdgment on the deci¬ 
sion of the Rent Reduction Officer. If the latter acted 
with jurisdiction, the Civil Court is bound by the amount 
of rent which he found. But, on the contrary, if he had 
no jurisdiction to consider the rents, then th: Civil Courts 
could ignore entirely the orders of the Rent Reduction 
Officer. {flarrUs, C.J. and Fael AH, J) BhaGWAN 
SiNOH &.RAMSUNDAR. 2021.0.97 - 8 BB. 848- 
16 B.P. 89 “ 28 P.L.T. 680- A I.B. 1942 Pat. 388. 


Civil Court. {Middleton.) RaM RAN BiJOY PRASAD 
Singh v. Sheopujan Rai. SB.B. 606. 

—S. 112-A—Raiyat at fixed rent—Right to apply 
for reduction of rent. See 1941 Dig.,Col. 127 BaWNath 
Prasad v. Jung Bahadur. 8 BB. 222 (2). 

—' ' B. 112-A— Ret/isiott—Commissioner's power to 
interfere suo motu— Procedure—Notice to parlies. 

No doubt the CommiSbioner has power to interfere in 
revirion in rent reduction cases without there being an 
application therefor, but in such a case he should issue 
a notice on the parties concerned stating that be is 
contemplating doing so. {Middleton.) NirmaL 
; Kumar v. Jaoernath Mahton. 8 b.E. 698. ‘ 

B. \\2-A—ReviiivH — Q.uesiion when rent became 


B. 112—Notification No. 28l7-117’-34-.ff. dated ! payable—Finality—Interference. 


l9lh/une, 1937 —"Occupancy raiyat''—.Meaning of— 
If includchfixed rate tenant. 

The noliOcatiou No. 28l7-llT.34-k,dated I9th June, 


The (juestion as to the date when a rent became first 
payable under S. 112-A of (be Bihar Tenancy Act is a 
question of fact and the finding on that by the lower 


1937 was issued under S. 112, Bihar Tenancy Act, and appellate Court is final and cannot be interfered with in 
the expression occupancy ralyats used In that noltfica- i revision. {Midd/eten,) CHURAWan M.vHTON p. Md. 
Uou must lie given the same meaning as it has in the I ManiR AHSAN. 8 B. B. 518. 

Bihar Tenancy Act. A clear distinction Is drawn bet- 1-88.112-A an^ 11^—Scope -Refniat of reduction 

ween the occupancy raiyats and fixed raR-(Sarahmoian) I Wl—Effect of—Suisequent appHeation for 

tenants not only in S. 4, Bihar Tenancy Act, but also ‘ reduction under S.\\2’A{\){d)—Competency. 
throughout that Act. The leims "occupancy raiyat** ' . Where in proceedings under S. 112 of the Bihar 
and "fixed rate (Sarahmoian) tenants" arc not Inie;-1 Tenancy Act. reduction of rent is lefosed and the cxist- 
changeable and the term occupancy T;.lyat*’ when used I ing rent is vettied. It is a clear bar for 15 years to the 
in the Act clearly does not Include sarahmoian tenants.' application of S.112-A of the Act. Except on the aroonds 
It follows that when occupancy raiyafs only weie men bi<.ified in Cl. (Oof S. lli-A (l) a reductiOT under 

tloned In the notification, such cannot *.l»lrKlu(*c>arah. Cl. (rf) of S. 112-A (1) is clearly barren!. {MiddlHon.) 

moisin tentntie C./, end j\ 

Bhagwan Singh x/. Ram Sundar. 99s l.o W-8 
B.B.848-16 B,P. 89 - 93 P.L.T. 688 - A ji 1942 
r«l. 888, 


RAM CHAKAN KOERl r. SaJEEWAN PRaSAD SiNOH. 
8 B.B. 831. 

■ — —3 .112-A—When rent first becaai.: payable— 
Presumption under S. 5l—Use and value of in rent 






















123 


THE YEAR 1 .Y DIGEST, 1942. 


124 


BIHAB TBNAN07 AOT (1886) S, 112'A. 

reduction case—Rent specified ituTerij Laggile of 1903 
confirmed by attested rent in 1915—Effect of. See 
RlH.tR TENANCy ACT, S. 51. 8 B.E. 865. 

- .8. 112*A— o{ Commutation—Ordo not 

giving reason Tor taking particular year—If ground 
for interference in revision—Presumption at to basis of 
order. 

Where it u found from the schedule to the order of 
the Kent Reduction officer that be took different years 
of commutation in different cases, it most be presumed 
that he did this on same system of account on the evi* 
dence produced in the cases before him. When the 
order further shows that in certain cases he referred to 
the landlord’s iamahhandhi it is safe to assume that he 
took the various dates from that paper, especially when 
the landlord was aware of the procedure followed and 
raised no objection. The landlord cannot in revision 
object to the order on the ground that no reason is given 
for taking a particular year as the date of commuta¬ 
tion, and the Board will not interfere with the order on 
that ground in revision. {^Middleton.) HaRIHAR 
FRASAD Singh v. Nathuni. 8 b B. 805. 

-S. 112 A fa) & {ii)—Seope—Sueetssiveapplica¬ 
tions under different sub etauses-^ompeteney—Order 
reducing enhanced rent—Subsequent order cancelling 
enhancement and restoring original rent—Legality of. 

A Court lias no right to enhance a rent which had 
been iawfuily^educed under S. 112-A (ff) of the Bihar 
Tenancy Act. Such rent cannot, by reason of S. S. 113, 
be enhanced for fifteen years. Assuming that u tenant 
may apply successively under the different sub-sections of 
6.112.A, it cannot be held that a second decision can¬ 
celling an enhancement of rent under S. 112 A {d), .and 
restoring the original rent would completely destroy the 
effect of a prior decision under S. 112 A {d) reducing 
the enhanced rent to a figure below the original rent. 
The second order cancelling the enhancement amounts 
in effect to an enhancement of rent and hence is an order 
without juri.Kliction and ineffective by reason of the 
earlier order reducing the rent. If only one application 
can be made by the tenant under S. 112 -A, then the 
order on the su^equent application would necessarily be 
without jurisdiction and ^e prior order reducing the 
rent stands and no Court can grant a decree for rent in 
excess of that reduced rent, {ffarrics, C. J. and Fa^ 
Ali, J.) Bengali Sahu v. Gudri Tanti. 2001.0' 
216=8 B.B.664-.14R.P.611-23 Pftt.LT. 189 = 
A.IB. 1942 Pat 894. 

•S. 112-A {ys)-Applicability-:Metttrial date- 


2}jte of commutation order , 

For purposes of S. 112-A (*) of the 
Act. the crucial date is the ..,.,1 on 

order. An order of couimutation was p «ould 
12 12-1936, directing that the commuted w 
take effect from fasli 1344. 

1936. In appeal the rent 

that it should take effect ^ between the 

and the clause 

V. BaNDHU MaHTON. 8 BB 410. of 

_ a iio.A (b)—Date of commutation—Date ot 

final order or date from which commutation‘S di«ci^ 

to take effect—Material dale.. See 1941 Dig., Col. 120 

JAGAT KiSHOUE PRASAD NARAIN P. NOKHOO MAH- 

TON. 8B.B, 406. , , . 

—S 112 A ic)—Amount of remission to be graniea 
—Question ns to—Decision on—Fjnality—Revision— 
Competency. 

The question of the amount of remission to be granted 
under S. 112-A (r) of the Bengal Tenancy Act is a pure 


BIHABTBNAK07 ACT (1885),8.112 A. 

question of fact and the finding of the lower, appellate 
Court tbeieon is firval; an application for revision cannot 
therefore be entertained. {Middleton). CHURAWAN 
Mahton V. MD. Manir AHSAN. 8 B. B. 618. 

-S, 112-A (c)—C?««J of proof. 

In order to attiactthe operation of S. 112-A (r) of 
tbe Bihar Tenancy Act, the onus is not upon the land¬ 
lord to show that the land was of good quality but upon 
the tenant to prove that tbe land was of bad quality. 
{Manohar Lalt, /.) SUKHRAJ RAI v . DiP NaRAIN 
PANDEV. 1971C. 160=8 B.B. 168=A.I.R. 1942 
Pat. 266 (2). 

- S. 112-A (c) and {H)—Procedure—Jurisdiction 

—Application for reduction under Cl, {c)—Relief under 
Cl. {d)—Power of Court to grant. 

Where the appticq^lion for reduction is filed both in 
form and substance under Cl (f) of S. 112-A of the 
Bihar Tenancy Act, there is no jurisdiction in the Court 
to grant relief under Cl. {d) of the section when there 
has been no amendment or an application by the tenants 
in that behalf. (Middleton.) GOPAL MaHTON v. 
DULHIN KlSHORl KUER. 8 B.B. 639. 

- S.112 A(C) and (i)-Proccdure-Powers of 

Court—Prior applications under S. 112 A (d) dismissed 
for default—Subsequent application under S. Il2 (f)— 
Court treating same as under Cl. (d) and (tllctosng 

reduction—Legality. c no A 

Where two applications for reduction under b. 

(d) of the Bihar Tenancy Act, filed by the tenants have 
been dismissed for default, they cannot chum that a 
subsequent application by lhe«i ^ n2^A u; 

' should be treated as under Cl, (d) and allowed. If the 
Court treats such an application asunder C*’ 
any request for amendment and allows redudlon under 
n I J? It acts without jurisdiction and its order is 
Stairs in revision. BaBU La., 

SaH V. JAGDEO SINHA. 8 B E. 636. 

g 112 -A (c) (U). proviso—Ori/rr allowsng 

25/rr cent, remitsion—Remission—Appeal—Power of 

dObcllate Court to interfere. 

Where the Rent Reduction Officer allows a remission 
of 25 percent, under cl.(f)(»V) of S. 112-A of the 
Bihar Tenancy Act, the ordinary remedy of the -land¬ 
lord is under the proviso to cl.(0; but he is also entitled 
to an appellate order in his favour if he can persuade 
the appellate Court to bold that the remission should 
not have been granted at all. (Middleton.) ShaRAFAT 
HUSSAIN V. SURAJDEO RAI- 8 B B. 599. 

-- Sfl. 112-A (d) and 178 (i)—Applicability- 

Agreement between landlord and tenant made befort 
coming into force of S.nl- A that rents agreed upon 
should not be varied— Application for reduction of rent 
—Competency. 

It is settled law that a person may have at the same 
lime in respect of the same land a right of occupancy 
and also the right of a ralyat bolding at a fixed rgte. 
An entry in the record of rights showing the tenant as 
kaerni and not as sharahmoyian is not, therefore, 
actually inconsistent with the status of a tenant as 
holding at fixed rates. I6tbe landlord and tenant have 
both agreed that the rent can neither be enhanced nor 
reduced, an application for reduction under S* 

(d) of tl,e Bihar Tenancy Act U incompetent. Nor will 
S. 178 (3) apply when there is a contract between the 
parties not to vary the rents agret^ upon, made ^'Ote 
the amending Act which brought S. 112-A into S. l/o 
(3) (/) of the Act. (Middleton ) B^JNANDAN 
Prasad Singh n. shanker Gope. 8BB.416. 

--S. 112-A (d)—Applicability—Condition prece¬ 
dent fo. 
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BIHAB TENANCY ACT (I8ft5), B. 112 A. 

Before S. U2-A (.^) of the Khar Tenancy Act can 
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See BifeAR Tenancy Act. S. 29. proviso (i). 8 B. 




__temporary 

of JUple food crops during the currency of the present 
rent. If this condition precedent is not fulfilled, there 
can be no reduction under Cl. (rf) of S. 112«A. 

dlet^.) Ramdhani Singh r. lochan Singh. 
8B.B. 78S. 

Cm amended In 1938), S. 112-A {fl^y~Appli' 

caiiiity—Parl of holding submerged—AppHeation for 
rtductim of rent of p^ not submerged — Maiutainabs- 
/i/y. 

When the rent of a bolding has abated under S. 52 A 
(1) of the Bihar Tenancy Act, it cannot be reduced 
under S. 112-A (<0- An application for the reduction 
of the rent of a part of a holding when the other part is 
under water and the rent thereof ts abated is therefore 
not maintainable, {Middleton.) ROBINSON v. PAR- 
MESUWAR JHA. 8 BR. 810. 

-——8.112 A (d)—Date from which a rent first 
became payable—Crucial date—Decree of Civil Court 
fixing rent from a prior year—Effect—Retrospective 
effect of order. See 1941 Dig., Col. 129. RAM Awtar 
Lal 0. mangal Prasad Sah. I94i P.W.N. 739(2). 

• ■ —— 8. 112.A (d)—Jurisdiction—Application under 
S. 112-A (/)—No application for amendment—Jurisdic¬ 
tion of Rent Redaction Officer to act suo motu and to 
reduce under Cl. {d). See l94l Dig., Col. 129. RaJA 
PRASAD Singh v. Pano Kumari. 1941 P.W.N. 
789 (1). 

8.112*A (d)— bfenl dating from period of cheap 
price—Temporary rise in prices in one year of famine— 
If to be taken into aeeount. 

Where the rents date from a period of cheap prices in 
which there occurs only one year of famine when the 
prices go up temporarily, for the purposes of an applica¬ 
tion underS. ll2*A of the Bihar Tenancy Act. such a 
temporary rite in one year should be disregarded us the 
rents clearly date from period of lower fx\(3ti.{MiJdletoH) 

Karu Mahton V. Shah MimAFA. 8 B. R. 64i. 

- 8.112-A {ii)—"Rent''—When first becomes pay 

abl*—Illegal enhaneement in)fi^and paid ri//1909 
a>sd then cut of—Starting point under S. 112'A {d)— 
1900 or 1909. 

The rent of a holding is what is lawfully payable, and 
an Illegal enhancement- which had been paid for several 
years and which has since been cut off, does not 
become part of the rent. Where the legal rent has 
remained (he same since 1900, It must be held to have 
become payable in 1900 for purposes of S. li2*A((f) 
of th» Bihar Tenancy Act. The fact that there was 
an illegal enhancement In 1900 and that it was bdns 
paid from 1900 (ill 1909, when it was cut off, is no 
ground ior bolding that the rent became first payable 
in 1909, {Middleton.) SHAH IIaMIU UD-DiN r FlR* 
ANOI SINOH. 8B.B.776. 

-8. IW-A (d)-A'ir4/ to apply—ApplieoHl net 

oetnpaney raiyal at time of applying—Anrunl of 
oeeupaney rights tubitguentlf—lf gtonni fpt grant of 
appliiation. 

Under S. 112 A (if) of the Urhai Tei-ancy Act unly 
an ixxupancy talyat can apply for leduciioo of lent An 
application by a parson who at the time of filing 
thetaoi was not an ocoiiuncy raiynt imxunpetcnt and 
cannot l>e granted oven Though occupancy rlghb might 
aCTfue to Idm bytfce time an oiUtr It made >mlt 
{MiJditton,) SaDHU ISWAR AlUov KnUAR 
M andau 8B.B.e44. 

-8. U2-A (d)—Starting polni-lUa.»i u^haiuc 

iBcni paM iMi thtea jeart—If to be taken 


but restored to original figure in l%9—Crucial 

date. 

Rents were enhanced from 1900, but tliis enhance¬ 
ment was cut off at the settlement and the rent prevail¬ 
ing in 1900 was attested in l909 and had been paid 
since. 

Held, that renf was wliat was lawfully payable, and 
therefore the illegal enhancement was not a part bf the 
rent, the legal rent having remained the same since 
1900, the currency of the present rent dated from 1900 
and not from 1909, for purposes of S. 112 A ({/).- 
{Middleton.) BASUDEV SINGH v . Shah HaMIDUDDIN 

Ahmad. 8B.B.681. 

- ■ — 8.112-A (d)— Starting poitU—Rent when fit si 
becomes Payable — Rent eommtUed in \92'^ColIectcrate 
partitim in 1922 apportioning rent among several 
landlords— Effect of, 

Rerds were commuted in 1911, and in a collectorate 
Balwara under the Bengal Estates Partition Act, the 
holdings were partitioned among different malsks in 
1922. The Rent Redu:tion Officer held that new rents 
and new holdings were created in 1922 by the Batwara 
and that the rent first became payable from 1923. 

Held, that the fact that the tenants who originally 
paid certain rents to a certain landlord now paid the 
same total rent to more than one set of landlords did 
not amount to.a breach in the contmuity of the rent, 
and it could not be said that the currency of the present 
rent dated from the time when the rent was split up 
among more than one proprietor. The starting point 
there was l9ll and not 1923. {Middleton.) Jhari 
Singh v. Ramkshwar PraSad Singh. 8 B.B. 663. 

8.112'A (1) (a) (b) and {fi^—Applicability and 
Scope—Osse falling under Cf. (d) orClT{b)—Jf can be 
dealt xvith under Ci* (rf), 

Ii l» not correct to hold that H a case {aII;, under 0 ltl,i.r 
Cl. o, Cl. W of S. 112. A (1) ol 11,. Wha, T«,! " 
Act, It cannot be dealt with under Cl. {d). Cl {<r\ 
empowers reduction of the rent of any occupancy holding 
on a^unt of a fall in prices during the currency of the 
existing rate, and there is nothing to indicate that the 
clause does not apply to cases in which the tent has. 

enhanced or commuted. On a plain reading of 
the section, jt must be held that it is open to an occu¬ 
pancy raiyat to apply under Cl. (./) even If the erreums- 
tances are *«ch that he cwld have apj.Ued under Cl. {a) 
or {Mtddlefott.) FOUJDAR ROtT v. Nagna- 

RAIN Singh. 8B.B-191. 


8. 112-A (1) (b) and {A)—Applseab/lity— 
APPluat.on filed under Cl. {k)-Ditpatal a, eme under 
Cl. {d}—Jurisdietiou. 

Where an appliatioo is filed under a.(* *)of S. 112 -A 
U) of the Bihar Tenancy Act. the Rent Reduction 
Officer has no pirlsolclioo to treat it as on* 

s. I 12 .A CD w ..d dc.i ,i,h 11 . 

It as one under (.1. (*) lUclf. {Midd/etm ) Kaua 

P w’l? 741 *'^'’ ‘^'‘NBUava PR^tSADSt^i. iwi 

^*'^ “** (dW. e/^/f >nntmalty 

^ "TLIJ 

nothing to justify the inference that the l^lsliture did 

toc* «to which 

Cl.(A )at»o ap^lrt. There is ft.,,King in ihtewttooto 
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justify the inference that Cl. (</) ought to be interpreted 
as though it were preceded by the words "subject to the 
provisions of CIs. (<j) and (^)'’ or "in cases other than in 
which rent has ben enhanced or commuted." {Middle- 
ton.) Mahomed Yunus v. Bisheshwar Singh. 
1941 P.W.N. 746= 9 B.R. 314. 

' '3. 112 A (1) (d)— Rent, token first became pay- 
. able—Landlord alleging mafi or remission—Rent 
receipts not mentioning mz&—£feet. 

It was alleged that fron\ 1924, which was taken to be 
the yfear from which the rent 6rst became payable, that 
some remission or tnitfi had been given each year and the 
landlord produced laggits to .show that m tfi was given. 
The rent receipts, however, did not mention .any mafi 
anywhere, 

ffeld. that in the absence of any mention of reduction 
or mafi in the rent receipts, the case as to mafi could not 
be accepted, and the rent must be taken to have ^t 
became payable from 1924 and the rent was rightly 
reduced under S. 112 A (!)(</) of the Bihar Tenancy 
Act. {Peck.) Rai Radhakrishna RAMCHARITAR 
Singh. 1941 F.W.N. 688. 

-^(as amended in 1937), S. 112 A (2)—limita¬ 
tion—fippiicatieit tmder Cl. (b)ofS. filed on 

2-3—l9Z9-/f barred. 

An application under Cl. (i) of S. H2 A (1) of the 
Bihar Tenancy Act, which is filed on 2—3—1939 is not 
barred under Cl. (2) S. 112-A of the Bihar Tenancy 
Act, us amended by Act Vfll of 1937, which came into 
force on 10—3—1938. (.Middleton.) Kama PraSad 
V. RAM RANDIJAVU PRASAII SlNGH. 19il P.W.N. 

741. 


- 8 . 118 ~— and Seope—Proceedings 
under S.\\2—Rent not reduced as it was considered 
fair—Application under S. il2-A —Bar of. 

Even when the rent is not reduced in proceedings 
under S. 112 of the Bibar Tenancy Act because the rent 
is considered fair, it amounts to a settlement, because 
theTnaintatning of the existing rents is a form of 
settlement under S. 104 A. Hence such settlement Isa 
bar under S. 113 to an application under S. 112*A. 
(Middleton:) BANSROPAN SaH r. BRIJNANDAN 
Singh. 8 B.R. S60. 

,—3. l\Z—Applieabitity and Scope— Proceedings 
utider S. \\2—Settlement of rent by maintdning 
existing rentals—Subsequent application under S. 112-A 


—Maintainability, 

VVhere there has been a settlement of fair rents unaer 

4.112 of the Bihar Tenancy Act. an 

5.112 A of the Act is barred by S, 113. S. 104 A W 
•learlv orovides for settlement of rent by niatntaining 
SsU^rrentals recorded in the 

me of u'e n.etbods by . hich rent may be settled Evro 

“ben the existing rents are maintamed and entCTed. it 

to a settlement and S. 113 operate as a bar to 
“application undftr S. 112-A. (Middleton.) RaJKUMAR 
-HAUDHRY V. nULHIN BaCHOKUER. 8 B.R 334. 


——8. \\Z—Applicability—Order cantelling en- 
hancement—Subsequent review and cantellaiion of 
rent roll and order maintaining existing rent—Order 
without jurisdiction—If bar to reduction of rent under 


The tenants applied in 1935 for cancellation ofeu- 
hanceaieots made in 1913 under S. 105 of the Bihar 
Tenancy Act, and the Assistant Settlement Oflicer can¬ 
celled the enhancements under S. 112, but later on, ^he 
landlord having raised objections, he revised the order 
of cancellation and maintained the existing rents by 
cancelling the rent roil under S. 104-E, and he advised 
the tenants to apply under S. 112-A. 


BIHAR TBNANOT AOT (1886), 8.163-A. 

Held, that the .\ssistant Settlement Officer having 
been empowered in Notification No. 2817—11. T—34 

R, dated 19--6—1937, only to deal with cases of money 
rent which first became payable on or after 1—1—1920, 
and on or before 31—12—1933 any decision under 

S. 112, whether positive or negative was clearly without 
jurisdiction; and S. 113 of the Bihar Tenancy Act would 
not therefoie operate as a bar to reduction under S. 
ll2.Aofthe Act. (Swanty.) JaGMANAN SaHU f. 
Mahomed Safi. 8 B.R. 888. 

— 8.121—Distraint of crops for realisation, of 
produce rents—Permissibility. Ste 1941 Dig., Col. 130. 
Sajiwan PRasad Singh v, Karamdhari Singh. 
A.I.R. 1942 Pat. 193. 

■■-8.148-A—Rent suit—Co-sharer landlords made 
/fro/or/wadefendants—If bound by decree and exeeu- 
tion—If can treat same as nullity. See 1941 Dig., Col. 
l30. Chander Mahton V. emperor. 48 Or.L.J. 
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■ ■8.168 B —Landlord Seing joint Hindu family 
—Rent suit—Decree and sale—Minor not johud in suit 
and exeeuiioH—Minor represented in suit by father and 
in execution by iarta — Su/fieieney. 

In the case of a joint Hindu family, which is the 
landlord, the fact that there was a minor member otthe 
family who did not join either in the suit for rent or in 
the execution proceedings, would not prevent a decree 
and a rent sale. Where the minor was represen¬ 
ted by his father iu the suit, and the karta of the 
family appeared in the e.xecution proceedings, iherejs 
sijfficient and substantial representation of theentlre body 
of landlords for the bolding to pass under the sale under 
S. 158.B of the Bibar Tenancy Act. TiRJuOl PRASAD 
.Singh v. Premsukh das. 8 B.R. 479=1991.0.18 
=14 R.P. 521=A.I.B. 1942 Pat. 392. 

_g iQS-A—ConsirncUon and scope—Decree- 

holder refusing to bii up to amousU fixed tn sale-proela- 

mation-Proeedure-Duty of Court-Dtsmsssal of 

execution applicatiorc—If tusf‘P«l- ^ 

S 163 A of the Bihar Tenancy Act only provides 
thataholding'shallnotbesoldfor aprice lower than 
that specified in the sale proclamation. There is 
iiothine in the section which can force the decree-holder 
to bid up to the amount fixed by the sale proclamation 
in default whereof the execution application must be 
dismissed. Where in execution of a rent decrei the 
property is put up for sale, but the amount bid by the 
decree-holder is less than the amount fixed by the Court 
in .the sale proclamation and the decree-holder refuses to 
raise his bid up to that amount, the Court will not be 
justified in dismissing the execution on that ground. 
The duty of the executing Court in such a easels to 
issue a fresh sale proclamation at the expense %f the 
decree-holder and advertise the property again, and to 
call for a fresh set of bidders. (Manohar tail, J) 
Ram Ran Bijaya Prasad Singh v. lachmi Singh. 
2001.0.621=8 BR. 702=15 R.P. 1=23 Pat. L. 

T, 362=A.I.R. 1942 Pat. 866. 

-'■—3. VbZ-PL—Seope—Sde in contravention of— 
Poid'or voidable. 

S- 163-A of the-Bihar Tenancy Act contains a clear 
statutory prohibition against the sale of a holding for a 
price less than the value fixed for it in the sale procla¬ 
mation, and unless a case falls within one of the tw'o 
provisos to the section, the Court has no power to sell 
at any price Wow that fixed. . A sale in coulravenlion 
of S. 163-A is therefore void and not merely voidable. 
(Agarwjla, /.) RaJENDRA PRASHD V. GANESH 
Prasad Singh. 1942 P.W.N. 174. 

-3 1%3-P^—Second clause—Applieability—Decree 

holder unwilling to bid up to valuation of Court- 
Procedure—Dismissal of executiot! ease—Propriety. 














lid 


INDIAN DECISIONS. 


130 


BIHAB TENANCY ACT (1886), 8.167. 

AnexecnlmgOouftUnot justified in dismissing an 
execution case on the ground th&t the decree-holder ts 
not willing to bid up to the extent of valuation fixed by 
the Court, rhe only courses open to the Court in such 
a case arc cither to ‘re sell the property or to proceed 
under S. 165 A. second clause* of the Bihar Tenancy 
Act. y-) SYED lUFlQUL RAHMAN 

NAWAZIS Hussain. 200 10. 885=15 E.P. 23= 
8Ba.74=194lP.W.N. 680 (l) = A,I.B .1942 Pat. 
266(1). 

-S. 167"— whether landlordpurekeiser has 

taitn steps to annul tneumbranee when to be raised—‘If 
tan he rais'ed or agitated in second appeal._ 

The question whether a landlord auction-purchaser 
has or has not taken steps to annul the encumbrances 
under S. 167 of the Bihar Tenancy Act is a pure ques¬ 
tion of fact and cannot be agitated in second appeal. 
Nor can such question be raised for the 1st time in 
second appeal. TtRJUGI PRASAD SlNGH v. PREM- 
SUKH Das. 8 be. 479=1991.0. 18 = 14 E.P.621 
-A.I.E. 1942 Pat. S92. 

— — 3 . 173 (d)— Applicability — Contract between 
landlord and tenant not to vary rent agreed upon— 
Contract made before Amending Act bringing S. 112 A 
into operation—Effect of. See BIHAR TENANCY ACT, 
SS. 112-A (rf) AND 173. 8 B.E. 416. 

amended in 1937), S. 178-B—— U 
ultra vires as being in conflict with Permanent Settle- 
ment Regulation—Government of India Act, S. 107. 

S. 178 B of the Bihar Tenancy Act as amended in 
1937, is not invalid or ultra vires by reason of any con* 
filet or supposed conflict between it and . the Perm.tnent 
Settlement Regulation of 1793. (Rowland and 
ChatUrii, JJ.) DkkN MaHOMKD MiaN v. HULAS 
Naravan Singh. 21 Pat. 336^199 1.0.182=1942 
P.^.N. 08-28 P.L.T. 143-8 B.E. 619-11 R,*?. 
648- 6r.L J.(11.0.) 79-A.lE 1942 Pat. 296. 

——8cb' HI, Art. 2— Apptieability—AgriiHlIural 
lease—Test to decide—Nature of lands or purpose of 
tenancy. 

The question whether a tease of lands is governed 
by the Bihar Tenancy Act or not turns on the nature 
of the lands leased and not on the purpose of the ten¬ 
ancy. Under a registered kabuUyat the |e*>e« was 
given tl}e light to collect the rents X>f Unde which were, 
in the nulp agricultural lands. Ue was also aulborised 
to cultivate AitJxAr lands and appropriate the proceeds 
to himself. In a suit for arrears of tbica rent, 

Held, that a suit for rent was governed *by Art. 2 of 
Sch. Ill of the Bihar Tenam'y Act, and the claim for 
rent beyond three yean would be barred. 

Wr A’o:i'.'j«Sif, y.—The lea^c was of agtloullutal lands 
aitd the lessee was a tenure holder under the Bihar 
Tenancy Act. The predominant object of the lease 
WAS the collection of tents and It was a teuete. 
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been dispossessed and that the dispossession has been by 
his landlord as such. If these two conditions exist, the 
suit is of tlie class intended to be covered by this Article 
and as this Act is a special Act, it will govern in pre¬ 
ference to the provisions of the general law of liuntation. 
When an order under S. 145, Cr. P. Code, is made 
affirming tfae possession of the landlord and fofbidding 
the feflant from disturbing that possession, nobody is 
dispossessed at all. Further even if the order is regar¬ 
ded as dispossession of the tenant, it is not disposs^sion 
by the landlord as such. It follows from that that in no 
case can an orddr under S. 145 be regarded as disposses¬ 
sion by a landlord for the purpose of Art. 3 of Sch, 111 
of Tenancy Act. Consequently, a suit by the tenant to 
recover possession from the landlord in such circumstan¬ 
ces is governed not by this article, but by Art. 47 of the 
Limitation Act. (Agarwila, /.) UdaibHAN SiNGH v. 
ParaSPaNde. 8 B.E. 413=198 1,0. 347= 14 R.P. 
453-A.I.E. 1942 Pat. 287. 

— Sch. Ill, Art. Applicability—Money decree 

against tenant in favour of landlord — Execution — 
Purchase of tenants lanetby landlord—Delivery through 
Civil Court—Tenant continuing in possession — Subse¬ 
quent dispossession by landlord—Suit by tenant for 
possess! on — Limitation, 

Where a landlord purchases in auction the lands of 


his tenants in execution of a money decree against 
them and fails to get possession through the Civil Court, 
and the tenants continue in possession, but long after 
the sale and Civil Court delivery of possession he dls. 
possesses the tenants, such dispossession must be held to 
be a dispossession in bis capacity as a landlord and not 
as auction-purchaser. A suit by the tenants for re¬ 
covery of possession of the lands from the landlord is 
governed by Art. 3 of Sch. Ill of the Bihar Tenancy 
Act for purposes of limitation. (Marries, CJ„ and 
Manohar Lull, J.) BiBI AYESHA v. SRIPAT SlNGU. 
21 Pat. 617. 

HI, Art. 6 —AppUcabiUty—Co-sharer in 
posseiMon under S. 22 ( 2 )-Decree against for amount 
payable to other co-sharera—Execution—Umitatioit. 
See Bihar Tenancy Act, S. 22 (2). 23Ptt.L.T. 348. 
■ -Chap. yil-'(/nder-raiyat—Acquisition of status 
—Land not agsicultural at time of aetupeUioet—hs 
subsequent eont<rsian into agricultural land—If snakes 
o«upur undfr niyata * 

W'here land was not agriculturfd at the time of its 
original occupation but was a deifse orchard infested 
with monkeys and the occupier was allowed to clear 
•oma portion of the land for ibe benefit of the owner of 
the orchard, hl^suheequently converting the land'mio 
agricultural land will not make him an nnder-jalyat 
(.Manokar Loll, /.) PhUCCHaND V. NaTKS MlRZA^ 

1991.0. 421-14 B P. 674-8 B.B. 664 - 23 P L T 
e78-A.I.B. 1942 Pat. 326. 


l\:i Ckaiter\i, y.—The Isaac was for agricultural put- ' BOMBAY A0T8, BTO. 


puaM and thstefors the suit for rent vame within the 
provldont ol the Bihar Tcnan, > Act, and wai gov«n>«d 
by the three yeaia' rule In Art. 2 of Sch, lU. (A‘«u~ 
lasod an.! Ckalterii, JJ.) llAJl SilUKlI MaHOMEO ' 

Hasan khan v. shiikh Mahomed Akhtar lusas 

Khan. 91 Pat. 469 - 902 1 0. 92S-B 
UBJ.99-A IB. 1919 Pat 474 

• 8 ch HI. Art. ^—■^P*‘'*btiitp—Comdtti,m} _ 

Order under S. 145, {>. P. Codt.trn l^ter^$ ft;t^, 
—Smt for positisirm bf t.'Mits -Ltmtimlim—t^mtls 
lim Aet. Art. 47. 

All. 3 of Sch. Ill of Bihai Tenancy Act appHei to a 

•bU by a mlyat agaloti a Ian llotd 'w^ hu 

Uai f«a tanAofd. For the ippluatlvo ol thk aitklc 

two (undltleM an Mcwaaary, >it. that tha piaJatiff has 

Y. U, lMa-9 


Abkari Act (V of 1878 ). 

Bontal Schools Act vXVUI of 19201 
OhlldnnAct(XlUof 1924) 

City Manlclpal Act (IV of 1902 \ 

Olty PoUco'Act (IV of 1908) 

Cotton Oontxjicts Act (IV of 1932 } 

District I^cal Boards Act (VI of 19231 

District PoUcoAct (IV of 1890) 

High Court (AppaUato side^ Buies (IBM^ 
High Court Circular (1940> No 12 ^ 

High Court Orlaiaal Circular ,1 -t 
No. 160-A- ^ 

High Court (Insolreocy^ Xolet. 

^h Court (OrlgihiJ Btd« < Halos (I9id). 

J|tl MgSlAl, 
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Land Bevenue Code (V of 1879). 

Buies (1921). 

Land Tenures. 

Municipal Borougbs Act (X7in of 1925). 

Native Sbsre and Stock Brokers Association 
Buies (1939). 

Prevention of Oambling Act (IV of 1887). 

Bevenne Jurisdiction Act (X of 1876). 

Salt Act (11 of 1890). 

Securities Contracts Control Act (Vin of 
1925). 

Sbops and EstabUsbments Act (XXIV of 
1939). 

Tabacco Duty (Town of Bombay) Act (IV of 
1857). 

Village Fancbayats Act (IX of 1920). 

Village Police Act (Vill of 1867). 

BOMBAY ABCABl ACT (V OF 1878;, S. 4 — 
Scope and effect of—Powers of Provincial Government 
and of Collector in regard to grant of licences for 
tapping and drawing toddy from trees. See 1941 Dig., 
Col. 140. RATANSHAW NXlSSERWANJt V. G. W. 
Mc.ELHINNY. I,L.B. (1942) Bom. 259»198 I.C. 849 
-liB.B. 339 »A.I.B. 1942 Bom. 1. 

■ '3.14 (1)—Daty of Collector under to issue 

licences to tap toddy—Toddy Tapping Rules. Rr. 2 and 
9 to 13. See 1941 Dig,, Col. 140. RatanSHAW 
NUSSERWANJI V. G. W. MCE 1 .HINNY. I.L.E. (1942) 
Bom 269»198I.C. 849==14B.B. S39»A.1B. 1942 
Bom. 1. 

'■ ' 8 . 14(1)—Scope—If controlled by S 4—Col¬ 
lector-Discretion of, to grant or refuse licence—Duty 
to grant licencewhen application complies with require¬ 
ments of rules. .S//1941 Dig., Col. I4l. Ii^ATANSH\W 
NUSSERWANjt V. G. W. MCELHINNV. I. L. B. 
(1942) Bom. 259 = 1981.0. 849al4 B.B.d39=A.I. 
B. 1942 Bom. 1. 

■3.14-B (2)—Construction and scop^-Notifica- 
tion prohibiting possession by any person in Sind of 
ebaras—If ultra vires. See 1941 Dig , Col. 141. EM¬ 
PEROR p.DHOLA Ram Holaram. 1991.0.101 = 
14 B.S. 167 = 43 Cr.L-.J. 468. 

' -'-8,30—Construction and scope-If empowe^or 
regulates grant of tapping licences. See 1941 Dig., Col. 
141. RATANSHAW NUSSEKWANJI V. ^. W. MC¬ 
ELHINNV. I.L.B (1942)Bom. 269 = 198I.C.84»- 
14E.B.339=A,I.R.1942Bom.l. 

-SS. 36 and 86 A-Rules “"^r-Effwt of on 

power to grant licences—Order ^ ratanshaW 

!^ide rules! 1941 Dig.. Col 141. RATANSHaW 

NUSSERWANJIv. G. 8*^339 = A IE 1942 

Bom. 259 = 198 1.0.819 = 14 BB- 339 = A.llt. 

« 6* eW)-APPlieabinty-Cof,di(ims ff. 

wprrtre S 54 (b) of *1*® Bombay Abkart Act can 
conw intoopera'tion there n.ust be an offence committed 
under the Act, an article must be liable to confi^^ion 
under S. 54 (j), and that article must be dealt with in 
the manner.speciSed along with, or in addition to. the 
other articles sought to be confiscated. {Beaumont, C. 
J. and Wadia, J.) EMPEROR v. SaLAMAT MARZBaN. 
I.L.B (1942) Bom. 254 = 200 1 0. 879 = 43 Cr.L.J. 
730=16 B.B. 60=44 BomLB. 2S9=A,I.B. 1942 
Bom. 154 (2). 

. —a. 54 (b)— uction—"Article liable to eon- 
Useation under el, {a)"'—Meaning of—Sale of beer 
■soithoul Hcentr-Raid—Uguor found in kitchen and 
godown of house of accused—Confiscation—Legality. 

The expression ‘*an article liable to confiscation 
under cl. (d)” occurring in Cl. (^) of S. 54 of the Bom¬ 
bay Abkari Act, cannot be construed as meaning an 


BOMBAY CHILDREN AOT (1924), S. 46. 

article which may become liable to confiscation under 
Cl. (a) on the commission of the offence which brings 
S; 54 into operation. The only sound way of construing 
the clause is to lake the words literally, and to hold 
that the only aiticles which are liable to confiscation 
under Cl. (i) are articles lawfully imported, transported, 
manufactured, had in possession or sold along with 
something which had actually at the time become liable 
to confiscation. The accused was charged and convicted 
under S. 43 (1) (i) of the Bombay Abkari Act, for 
having sold without license two bottles of beer and a 
bottle of rum to a bogus customer who was sent by the- 
police. The place was raided by the police who seised 
the bottles sold and also found a large quantity of liquor 
in the kitchen adjacent to the place where the sale took 
place and in a godown at the back of the house of 
the accused. In convicting the accused the magistrate 
also passed an order under S. 54, confiscating the liquor 
found in the kitchen and the godown. 

Held, that the liquor in question found in the kitchen 
and godown was never had in possession along with the 
bottles sold after they became liable to confiscation, 
having been seized by the police after the sale when the 
liability to confiscation arose, and therefore the liquor 
in the kitchen and godow-n could not legally be confisca¬ 
ted. (Beaumont, C./. and PVadia, J.) EmPerOR r. 
Salamat Marzban Irani. I.L.B. (1942) Bom. 264 
= 2001.0.879 = 43 CrL.J. 730 = 16 B.B. 60= 44 
Bom.LB. 239=A I.B. 1942 Bom. 164 (2). 

S. 60 —Construction—Discretion and duty of 


Conmissioner. 5'rr 1941 Dig., Col. 141. RatanSHaW 
NUSSBRWaNJI V. G. W. MCELHINNV. IL.B (1942) 
Bom. 259 = 198 I.O. 849= 14 B.B. 339= A,I.B 1942 
Bom. 1. 

BOMBAY BQBSTAL SCHOOLS ACT (XVUI OF 

1929) Ss. 12 and 21. proviso— for 

atlention—Alteratioir—Pmoer of High Court in appeal 

or reviiion. ^ . , . , . , 

Where the tiial Court has substituted an order for 

detention in a Borstal School for a .sentence of transpor¬ 
tation or imprisonment, the High Court cannot interfere 
with that order in appeal or revision and alter it to some 
other order. In view of the proviso to .S. 2l of the 
Borstal Schools Act; such an order can only be altered 
by the Government under S. 12 of the Act. {Broomfield 
and Wassoodew, JJ.) EMPEKOR v. BaLVaNTJIVAN 
199 I.C 86=43 Or.L.J. 476=14 B.B. 361=44 Bom. 
L.B. 48=AI.R.1942Bom. 78. 

S. 21, proviso —Scope and effect of—Order for 


detention by magistrate in lieu of imprisonment—High 
Court's power to alter in revision. See BOMBAY 
BORSTAL Schools act, Ss. i2 and 2 i, proviso. 
44 Bom.LB. 48. 

BOMBAY CHILDBEN ACT (XIH OP 1924) 

S. 27—Seope- Powers of Afagislrate to infiiet penalties 
prescribed by section. 

S. 27 of the Bombay Children Act does not confer 
upou -the Court powers which it does not otherwise 
possess: it does not confer fresh powers upon magis¬ 
trates. A magistrate therefore cannot do any of the 
things specified in S. 27 unles§ he is authorised to do so 
by Some other law. {Davis, C./.) KUNDAN TiLLU 
MAL i*. Emperor. I.L.B. 1942 Ear. 288=2031.0. 
646=A.I.B 1942 Sind 162. 


-S. i^Seope—JurisdieitoM of Juvenile Court 

—If exclusive, 

S. 46 of the Bombay Children Act. if taken as an 
independent code, apart from the provisions of the rest 
of the code, might mean that the Juvenile Court, when 
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BOMBAY OlTY MtTN. ACT (1888). 3. S90. j 

esUblished, wai to have exclasive Jurisdiction over cas« j 
at which the attendance of a child is required. But it , 
is necessary lo notice also the other sections of the Act, 
Reading the Act as a whole, it must be held that the 
juiisdicaon of the Children’s Court is not exclusive; the 
other Presidency Magistrates can try cases in which . 
children are concerned. C.J. 

sopdeu^ /.) EMPEROR V. DaMODAR GOPAL. 203 . 
I.O. 643=44 Bom.L.B. 804=A.I.E. 1942 Bom. 341. , 
BOMBAY CITY MUNICIPAL ACT (III OP 
1888). (M amended in 1916). 8.890 U)— 

Oftntt of worktHi factory viithoul permission—Nature 
af—‘Prosecution — Umitaticm — S. 514— Applicability. ^ 

S. 390 (I) of the Bombay City Municipal Act consti¬ 
tutes two quite independent offences; (11 establishing a 
new factory in which mechanical power i« intended to be 
employed without permi^ion; and (2) working such a 
factory, that is to say, a factory in whi:h mechanical 
power is intended to be employed, without permission. 
While the establishment of a factory without permi- 
sion is an offence committed once and for all when the 
factory is established, the woiking of a factory without 
permission Is an offence which arises on every day on 
v^ich the factory U so worked. S. 514 does not apply 
to a prosecution in respect of such an offence and is not 
a bar to a prosecution. {^Beaumont, C.J, and Wassoo^ 

■ dew, /,) Emperor v. Karsandas Govindji. 41 
. Bom L.B. 768 = 203 1 0.692 = AIE. 1942 Bom. 826. 

' ■ -8 614—Applicability—Offence under S. 390(1) 
—Prosecution—Limitaiion. See BOMRAV CITY MUNI- 
PALACr, 8.390(1). 44 Bom.L.E 766. 

BOMBAY .CITY POLICE ACT (IV OP 1902), 
8. 9 (1) (a)— Scope—Agent of Society for preveniion 
* of cruelly to animals—Appointment in 1934 as addi* 
llondl PoUce Officer by Commissioner of Police—Dura¬ 
tion of—Subsequent vesting of power of appointment in 
Local Government and re-vesting in commissioner— 
Arrest by such Police officer without warrant in 19^0— 
Legality. 1941 Dig., Col. 142. DHULa JETHA w. | 
EMPEROR. 1981.0. 269 = 43 Or.LJ. 841=14 E.B 
297 = A.l E 1642 BoO). 32. 

_S. 22(1) (f) (1; And (g)— AWrr under. AV. 4 

and7—ConstiuetioHaHd seo^—Ab ence of keeper of 
restaurant during no'i-prohibited hours—If offtnet. 

The rules under S. 22 (l)(f)(i) and (g) of the City 
of Bombay Police Act do not and cannot require a 
license to be obtained for the keeping open of a plate of 
public entertainment of the B class chiracter for the 
non-pTohll>iled hours, f.r., between 5-30 A.M. and 
9-30*P.M. and R. 7 of rules only means that the keeper 
of a restaurant of that class should not absent himself 
during the period covered by the llcensj. between 
9 30 P.M. and 5-30 A.M. The natur.d construction-of 
rr. 4 and 7 Is that the nccc^sity of the keeper of the 
restaurant being present In the premises only applies to | 
the psilivi cuvercvl by the license, tthe piuhilired ' 
hours. {^Btanmont,C>J-and If'.i.ffrt, /.) Emperor 

V . Koppalkar. I. LB. (1942) Bom 831 <-201 I.O. ] 
966= 43 Or L J. 642 -16 E B. 69 - 44 Bom.L E. 228 I 
=A1.B. 1942Bom 190 

-8.22Cl)(f) l)Wld(g)-/?W« nnd.r >?. 6- , 

Scope —//ultra \\xt^—U:enst nnJer—H tale raf. 
as eotnnng non-prAibilea '..•un. 

R. 6 of the rules liamed under S. 22(1). (0(1) and, 
(g)o( the City of Iknnbay Police \ct. In s»i far n- it in ! 
effect comiwli the kivpc r .d a place of pul he entertain¬ 
ment of cUm B lo o'd^in .i license for hoar, which aie 
uol pioblhlltd, i.r,, the h. uis between 5 3 i>a.\I. and 
9-30 P M. is ji>//the .4ct endn whUh the rule- 
are made, as it goes tovs Ur. rhoui;h the effect of r. 6 i> 
foIhlUipn *peiton who wants to keep hU premises 


BOM. COTTON CONIBACTS ACT (1982). S. 5. 

open during the prohibited hours, also obtaining a 
license to keep it open during the non prohibited hours, 
a license held under the rule must be held to cover 
only the prohibited hours after 9-30 P M. {Beaumont. C. 
J. and Wadia. J.) EMPEROR v. KOPPALKaR. I L E. 
(1942) Bom. 231 = 2011.C. 266* 43 Cr.L J. 642= 16 
EB. 69 = 44 Bom L B. 228=A.1E. 1942Bom 190 

-8. 27 (as amended In 1938)—Order of extern- 

rrent—Kevisiot)—Jurisdiction of High Court—Cotnmis- 
sioner of Police—If ' Court''—Cr. P. Code, S. 439. See 
1941 Dig,. Col. 142. ALLA t)ATTA t-. EMPEROR. 43 
CrL J.25. 

-S. 27 C2-A). (as amended In 1936) —Construc¬ 
tion— 'Convicted more than twice”—Conviction on 
several counts at joint trial in respect of same transac¬ 
tions—If single conviction or separate convijtions for 
purposes of S. 27 (2 A). 1941 Dig., Col. 143. 

Emperor P. Chhotalal Bapalal. IL.E. (1941) 
Bom. 690=197 I.O. 677-14 E.B. 232 = 43 Or.L.J. 
210 . 

——S. 63— Scope—Statements to Police by witnesses 
during nvestigaiion—Utf of at trial—Lsmit tc^—Power 
of judge to guestson witnesses on such statements. 

- Under S. 63 of the City of Bombay Police Act, which 
is in the form which S. 162, Cr. P. Code, took before it 
was amended in 1923 and is a good deal less wide than 
the amended S. 162, Cr. P. Code, the right to cross- 
examine a prosecution witness on his statements made to 
the Police Is a pilvjlege conferred on the defence. It is 
not competent to the judge to call for the police state¬ 
ment and to put lo the witnesses questions founded on 
those statements. To do so is a dear breach of the 
provisions of S- 63 of the Bombay City Police Act. 
{Beaumont, C. J.,Wadiaaiid Sen, JJ.") EmPEROR p, 
KaSamalli MikzalLI. I.LE. (1942) Bom 384=- 
199 10. 202= 14 E B. 867-44 Bom.L E 27=43 Or. 
L J. 629= A.I.E. 1942 Bom. 71 (P. B.) 

~~^~^.^^—Aptlieabihty—Documents referred toin 
S .SA of the /nc-'me-lax Act—Power of police to seite on 
search. 

Though S. 66 of the Bombay City Police Act does 
net in terms enable the police officer to seize anytjring, 
there is no doubt that the police officer conducting the 
search under S. 66 is entitled to take possession of that 
for which he is authorized to search. The police are 
therefore erit lied to seize on a search under S. 66. 
S. 66 cannot be held to be inapplicable so far as docu¬ 
ment!, referred to in S. 54 of the Income tax Act are 
concerned. All that S, 66 of the Bombay City Police 
Act means is.that the police officer tnu»t be saiU6ed that 
the person in possession of the document or thing in 
questiori will not produee it of hi' own acc-jrd, or under 
the compubion of a suromonsi If he is 90 satisfied, 
then h'-' may search and the seizure of a document »\ 
Such search is perfectly legal. {Beanmoni, C. J. and 
Sen, ./.) EMPERc'R f, OsMAN ChOTaM. 203 I.O 
865 «44 Or.LJ. 7-1948 IT.E. 429 - 44 Bom LJ8 
618* AIB. 1942Bom. 289. 

BOMBAY COTTON CONTEACTS ACT tlVOP 
1932). 8* 6 and 6—Adtr InJia ('.tten Assc:tatim, 
Rt,lr.fi.’i^—i' ’i!l»u<li.-HCtd scope f—C-*lract by 
m.m 'cr ef East Indio Cott.n as:. .iot,pH—D«oih of 
m.mhr—C.'tir.'ct carn/I if — Stdt to 

^m.'ney ou om A’Htrjii.n 
precedent ,nil~-yolidit} of.'}.-: w. 

it is not obligat-ry upon a pUlmiff v.lo as 

p«r»oral rTprf-H.uiive of hU I'eccased fuber.to 
(rom Ike t'cfendant a 'am of m.-tiej alleges to io . ae by 
the- defer,dar^t \i\ lec-.'cvt of oonlracrs n i-'e 1> la deccas- 
r.i fa tber an.i.fcatiled oui l \ t^e ^mtiff, to 'j n.lt 
i dalm nude him to arbiuati.-n io accordjrvc with iha 
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BOM. DT. LOCAL BDS. ACT (1923), S. 136. 

bye-laws of the East India Cotton Asso;.iation; nor is 
the obtaining of .an award in his favour acondiiiun 
precedent to the inj>tjiuiion of any suit by him in re^pect 
of the transactions. The second part of Art. 96 of the 
Rules of the £a>t India Cotton Association, which pro 
vldes that the obtaining of an award shall be a condition 
precedent to the rommencement of legal proceedings is a 
provision of a very serious charaier, ousting as it does 
the right of a person to resort to a Court of law, and 
cannot be treated as a bye-law and cannot be relied on as 
a valid bye-law barring a suit. {Blackwell, J.i CHIRAN- 
'JILAL RAMCHANDKA V. JaTASHANKAR N. JOSHl. 203 
LO. 322 =14Bom LB. 692»A.I.R 1912Bom. 297. 

BOMBAY mSTBIOT LOCAL BOARDS ACT 
(VI Of 1923). s. 136 {2)—Appli<abiiHy^BroUc(ion 
under—Wktn avatlakle — Proucution falling under 
provitoh) S, ii(>{2)-^Effett. 

If the act alleged to be criminal is done by a public 
servant in his official capacity, thal* is, if it is an act 
which it is his duty to do as such public servant 
under the law govettiing the case, he U protected by 
S. 1.^6 (2) of the Bombay District Local Boards Act 
although by reason of the fact that he has done the act 
dishonestly or fraudulently or in any other manner cont¬ 
rary to the law, he may have committed a criminal 
offence. On the other baud, if the offence charged in* 
volves an act or acts which the accused is not required 
to do and which are outside its official duties, the 
liability to prosecution is unfettered. But when the 
prosecution falls under the new proviso in S. lid (2), 
S. 136(2) itself will not apply, and no question of its 
application or the protection given by it can arise. 
{Davis, C. J, and Weston J.) NaBJ BaKHSH v. 
Emperor. LL.R. (1942) Kar. 657 = 1991.0.198= 
UB.S. 172=43 Or.L.J. 614- A.IE. 1942 Sind 46. 
——S. 136 (2), proviso— scope of. 

The addition of a new proviso to S. 136 (2) of the 
Bombay District Local Boards Act recognises for the 
purpose of time and notice, a distinction between public 
prosecution^ and private prosecutions. The purpose of 
the proviso is to exclude from the protection the 
section prosecutions by the crown-prosecotions by or 
under the order of the Provincial Government, A pro¬ 
secution Instituted by the Public Prosecutor Is a prose¬ 
cution instituted by the Provincial Government wi hm 

the meaning of the proviso and to such “y\ 

s. 136 (2) will not apply. '657 

NABl BAKHSH «/. EMPEROR I ^ fiTd - A I 

= 199 I.O. 198=14 B.S. 172=43 Or. L. J.614-A.I. 
bomrIt^pistkioi police act (IV OF 

Construction—"Jn any other way 
^^A^l'o^r'^—Per^son inviting people and giving dsnner 
^^^^people in publsc street-Obstruction-Offenee. 

61 (l) C^) Bombay District Police Act 

must be read as a whole In one part only and not in 
two parts Or three parts separately. Urrder that section, 
a person is not entitled to obstruct a street by 
exposing things for sale in or upon any stall and so 
forth -in the street, and that type of obstruction i? pro¬ 
hibited apart from any regulation made by the District 
Magistrate. The general words “any other way whatso¬ 
ever” must be read efusdem generis with the words 
which have gone before. _ _ * 

Obstruction of a street by inviting people to sit in it 
for a lengih of time is of the same genus as obstruct¬ 
ing it by leaving vehicles or animals or packages in the 
street. Hence where a person gives a caste dinner in 
the street outside his residence, and thus causes ob¬ 
struction is liable to conviction under S. 61 (!)(/■) of 
the Bombay 'Disuict Police Act. {Beautnont, C\J, 


BOM. HIGH COURT (A. S.). RULES (1930), E. 1. 

and Wadsa, /.) EMPEROR v. DHARMaPPA. I.L.E. 
1942) Bom. 235=2001,0. 344 = 15 R.B. 35 = 43 Ot. 
L.J. 701=41 Bom L.B. 211=A.I,R. 1942 Bom. 150. 

-t-S. 61-D—Convictions—Requisites for—-Person 

found in suspicious circumstances—Liability to convic¬ 
tion. See I94J Dig., Col. 147. Haroon Ahmed v. 
Emperor. 43 Cr.L.J. 112. 

. 3. 61D—‘Reputed thief"—Meaning of. See 

1941 Dig., Col. 147. HaROON AhmeJ5 v. Empbror. 
43 Or.L.J. 112. 

■S. &h^~Burden of proof—When shifts to 
accused—Duty of prosecution to prove that property in 
possession of accused is stolen property. 

Under S, 61-E of the Bombay District Police Act, 
before an accused person can be called upon to account 
for the possession of properly, it is necessary that the 
Magistrate should be satisfied that there is reason to 
believe that the property is stolen properly. There must 
be evidence, amounting to proof, to the satisfaction of 
the Court that the accused possessed a thing of which 
it could be predicated after judicial consideration by the 
Court that it may be reasonably suspected of being 
stolen. It is only then and not until then, that the 
burden of proof of innocence shifts to the accused. 
(Davis, C.J. and Weston, /.) MAHOMED VaSI ABDUL 
Chase &. Emperor: I.LR (1941) Kat. 654--199 
10.137=14 E.3 .186 =43 Or.L.J. 528 =A.I.R. 1942 
Slad 60. 

_S. 80 (D—Applie^ility—Illegal acts dosse with 

knowledge of 'tkesr illegality — If protected—"Good 

^‘*‘<4^*80 fl) of the Bombay District Police Act doe-s not 

extend a generafprotectiJ «ts . 

L cSod faith under colour of his office ; the protection 
S nSted to any act done in good faith in pursuance or 
ntended pursuance of any duty imposed or any authority 

Lferred on him by any provision of Act or any lule, 
“der or direction lawfully made or given thereunder 
The section must, however, be read with S. 5l of Act, 
AThirh bv its wording extends the protection to acts done 
“rndcr other laws. S. 80 (1) read with 3.5l is intended 
lo protect illegal acts. But S. 80 (1) is not intended to 
apply to Illegal acts which are done with the knowledge 
that they are illegal. S. 80 (1) cannot apply to a case 
where a Sub-Inspector of Police with open eyes breaks 
the law, and he is not entitled to invoke the protection 
of S. 80(1); he cannot be said to act in good faith 
when he knowingly breaks the law. A man is answer- 
able under the law for his own acts. He cannot plead 
the unlawful order of bis official superior as his defence. 
(Davis, C /.) llAjt Mahomed Khan v. Emperor. 
I.L.E. (1942) Kar. 94=202 I.C. 681=16 R.S.68- 
43 Or.L.J. 888=A.I E. 1942 Sind 106. 

BOMBAY HIGH OOUET (APPELLATE SIDE) 
RULES (1938), App. E, Er. I and tl—Advocate’s 
fee — Computation—Suit for itijunclion—Valuation^ 
PrincipUSo 

Appendix E of the Appellate Side Rules pf the 
Bombay High Court does not refer to ihe value for 
purposes of Court^fee or jurisdiction. It bases the 
amount of the advocate's fee on the amount of the 
subject matiei in the suit. The true rule to be derived 
from the terms of Appendix E is that the advocate s fee 
should be computed on the value of the subject*matter 
in dispute, where that value can be ascertained by the 
Taxing Officer from materials on the record* In the 
case of an iujunction it may frequently be quite impossi¬ 
ble to ascertain that value* a suit for an injunc* 

tion to restrain interference with a right of way* In 
such a case the proper course is to allow the minimum 
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BOM. mOHOOUBT (A,B.) BULBS(1956), E. 143, 
fw. Bol If ihe materials on record enable the Taxing 


BOM. LAND BEV. CODE (1879). 

BOMBAY HIGH COUBT BULBS (OBIGHTAL 


0 ^ lo.ay«hatisthe value of the subject matter in SiDB)-( 1936 >-Practice - EvWen^^ 
dUpute, he ^onld base the advocate's fee on that value examine wltness-Depositioj of ^ 

wbjectlothequalification that the value of the subject- coro^ evidence in the case. Set 
matter should never be regarded as greater than the 
amount necessary for ascertaining the pecuniary juris¬ 
diction of the Court. The Taxing Officer should never 
base the advocate's fee on an amcunt in excess of the 
pecuniary jurirdiction of the Court which tried the suit. 

{Seaummi, C.J., Watscadew and Sen, JJ> RAMA 
Kalinga MahaR V. BacaPa Kalinga. I.L.B 
(1942)Boin. 620 = 201 1.0. 68 =16 B-B.104=44 counsel and he can therefore allow fees of three counsel. 


Rr. 7and8. 44*Boiq.L E. 609. 

——ot thru tonnsel at bet- 
\eeen party and patty—When to be atlowed—DtserttioH 

of taxini matter. . 

According to the English practice, which is applica¬ 
ble in the Bombay High Court, the 'Ta«ng Master has 
a discretion to allow the fees of more than two 


BoaL.B.469<»A.I-B. 1942 Bom. 203. 

-B. \AZ—Applieabilily—Memo of erou-oiketiont 

filed beyond time—Jteiistration refttud by Registrar 
—Applieatiem to Court to extute delay—Refection 
^ Right to refund of Court-fee on memo, of eross- 
olieetions. 

Where the registration of a memorandum of cross¬ 
objections preferred by a respondent beyond time is 
refused by the Registrar as being out of time and the 
Court subsequently rejects an application by the respon¬ 
dent to excuse the delay and declines to escu.se the delay, 
the effect is merely to uphold the refusal of the Registrar. 
The case falls within the plain terms of R. 143 of the 
Appellate Side Rules of the Bombay High Court and 
there must be an order for refund of the Court fee paid 
on the croa8.obJections. ( Beaumont, C.J. and W^ia^ 
J.) AMRITLAL MOHANLAtn. SPECIAL I.AND ACQUI- 

TioN Officer. Ahmedabad. 1991.0.798 = 14 E B. 
394 = 44 Bom.L.B. 137-A.I.B 1942 Bom 125 a). 

BOMBAY HIGH OOUBT OIBOULAB NO 1267 
OP 1940— Scope—If mandatory—Non-depoHt of costs 
of paper book—Judge if obliged to dismiss appeal — 
Power to ■excuse delay. 

Bombay High Court Circular No.1257 of 1940 relating 
to the deposit of costs of the paper book of the appeal 
has not the effect of a rule under the C.P.Code, and it 
doe* not make it obligatory on the appellate Judge to 
dismiss an appeal for failure to deposit the costs without 
leaving any option toconsider the merits of the reason 
for not depositing the costs. The Judge has power to 
excuse the delay on proper terms if he is satisfied that 
the nonpayment w.a8 due to sufficient reasons. 

(/?««//«. /.) Ninoaipa ^arsingappa ». Chandra 
JAKKAPPA. 2011.c. 663-16 E.B. 103-44 Bom. L 
B. 367-A.I.B. 1942 Bom 198. 

BOMBAY HIGH COUBT OEIMINAL CIEOU 
LAB No. 160-A (1934)—“Papers exhibited in the pro- 
ceeiling”—Meaning of. See 1941 Dig., Col, 147 

paraWram Dktaram f. Hugh Ooldjng Cocke. 
I.LE (1942) Bom 71-19810. U4-14B.B.283- 
43 Cr.L.J. 306=A.IJt. 1942 Bom 26. 

BOMBAY HIGH COUBT INSOLVENCY RULES 
B. 180 (b )—of eommittion—Material date for 
aseertainlng—Date of payment of amount or date of 
sanctioning of seheme or eompositien. 

The commlssinn payable to the official AsMgnee under 
R, 180(4) of the IVimbsy Insolvency Rule« juojt be 


But it is an unusual expense and therefore it requires a 
very strong case to induce the Court to saDClion <he fees 
of more than two counsel as between party and party. 
The test Is whether the case was one in which a reason¬ 
able and prudent man, acting with ordinary prudence, 
would not have ventured to come into Court without 
three counsel. When there Is no dispute as to facts, the 
taxing master ?s not justified in allowing fees of three 
counsel merely on the ground that matter was of consi¬ 
derable imporlanc**, when tbo poi()t of law. though 
important, was within a comparatively narrow compass. 
{Blaek-rell, J.) BVRAMJt JEEJEEBHOV » PROVINCE 
OF Bombay, (No. 2). ’ 203 1,0. 603=44 Bom.L.B. 
687 = A.1.B. 1942 Bom. 312. 

•Table of fees to be taken by Attorneys, Items 


40 and 41—Con.struction—Allowance of Rs. l5 for 1st 
hour of each day—If justified—Midday 'adjournment— 
If to be included in calculating hours of attendance. See 
1941 Dig., Col. 150. Shamdasani v. Central 
Bank of India, ltd. I.LB.(1941) Bom. 6O0- 
199 I.C. 513=14 B.B. 368 = A.I.B. 1942 Bom 90. 
'—B,. ^^2—Attorney—Bill of tosts—"Instructions 
for Brief'—Looking up the law—Aseertainsnent of 
legislative praeliee its various places—Right to remu‘ 
neraiion. 

In Bombay, where the English practice U followed, no 
remuneration is allowed to attorneys for looking up the 
law, under the head ''Instructions for Brief.” in the 
Bill of costs. Legislative practice in various places is a 
question of fact. Where a suit involves the question 
as to whether the levy of a particular tax is legal or not, 
attorneys are entitled remuneration under the item 
“Instructions for Brief” for asccftaining the legislative 
practice with regard to taxation in various parts of India 
and elsewhcrcv (Blaekwell, J.) BVRAMJI lEEJEE- 
BHOYf. Province Or Bombay. (No. 1.) 203 1,0. 
279 = 41 Bom LB, 682=A.I.B. 1942Bom 310. 

- ■ " ■ B. 663—Discretion of Master—‘Matter*—Mean¬ 
ing of—Chamber summons adjourned into Court—If 
Court matter. See l94l Die.,*Co!. 149. ShamdaSani 
o. Central Bank op India, ltd. I.L B (1941) 
Bom. 606-199 1 0. 613 =14 E.B. 868-AXR 1942 
Bom DO. 

R 667—Matter originating in chambers and 


adjoorned in Coort—Refresher fee—Power to allow— 
Taxing master not asked to allow additional brief fee— 
Power of Court to Ir^rease. See 1941 Dig.. Col. 149. 

charged at the rate existing on the date of parment of INDIA. LTD. 

the amount and not at the rate existing on the date of I 

the wnctionlpg of a compoelilon or schene of arrange-1 ^ ^ Bom. 90. 

ment In pursuanco of which the amount is paid. The BOMBAY JAIL ^^NUAIr—Force of—Courts if 


appioprlate time for aacertalning the correct rate of 
commluion on the amount to be charged it the date of 


bound by rales in. So* 1941 Dig . Col. l50. EmPKROR 
V. r.AZ 'L K HUSH M aHOmkd. 43 Cr.L J. 105. 


payment and not when the liability to pay ihc amount 1 BOMBAY JAIL MANUAL. R, 392 -Scope—Valid- 
Udeclarad. {Beanm.ml. C.J. mad • Rania, /.) Otri >5" Cr. P. Oonr. S. .t07. 44 Bom L.B. 607. 

CIAL Assionr* OF BOMRAV p. Motilal CHaupa (BOMBAY LAND BB7ENTTP ronr «V 

'.^'a 1® 691 1 IS^'-Sia. 

A J.B, 1949 Bom. 972. bjkCWI Coort-Awtrd man&etr of Hi 
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BOM. I,AND REV. CODE (1879), S. 61. 

family in respect of family debts—Sale onder Land 
Revenne Code—What passes. 'V; l94l Dig.. Col. l5l. 
MULGAND C0-0PF,RATIVE credit society V. SHID- 
LINGAPPA Tshwarappa. I.L.E.(1941) Bob. 682“ 
197 1.0, 428 = 14 E.B. 215. 


'■ S. and of’^Summary eviedon — 

Rieht of Goitrnment, 

Under S, 6] of tiie Bombay Land Revenue Code 
the Government is entitled to adopt the remedy of 
summary eviction if- any person remains on any land 
after he has ceased to be entitled to do so under any ol 
the provisions of the Act. (/Vr-ariu and Mackliny JJ ) 

Secretary of State v Chimanlal Jamnadas 
IL.E. (1942) Bom 357=201 1.0. 420=15 E.B. 76 
= 44BomL.E.295-A.lE. 1942 Bom. 16L 

•" ' S. 68— of land for etrtain period 

—fielder ctmitnuing in possession after expiry of 
period — Effect—Notice under S. 202—If order of' 
eviction—No appeal from order—Suit in Civil Court 
—Maintainability—Bombay Revenue Jurisdiction Act, 

S. It. 

Under S. 68 of the Land Revenue Code the Govern* 
ment have the power to grant lands to occupants on 
certain terms and conditions; and if a grant 
is made for a certain period the Government 
would, under the combined effect of Ss. 61.68 
and 202 of the Code, be entitled to resume the 
lands at the expiration of that period. If any occu¬ 
pation‘thereafter of the land would be a wrongful 
occupation rendering the holder to summary eviction, 
and if the Government decide to evict such person, they 
can do so by giving a notice under S. 202. Such a 
notice is not a mere communication to hand over 
poAsesdon, but is a decision that the occupant is bound 
to Iwnd over possession of the lands. It jsadeciiion 
though it takes the form of a notice under S. 202. and 
therefore S. 11 of the Bombay Revenue Jurisdiction 
Act applies. If no appeal is preferred ag-iinsi the 
order, a suit in the civil Court is barred. (Dhatiaand 
Macklin, //) SECRETARY OF STATE CHIMANLAL 
Jamnadas. tL.R. (1942) Bom. 357 = 2011 C 420 = 
16 E.B. 78*44 Bom.LE. 296=A.I.E. 1942 Bom. 
161. 

— ■' “Sg, 86 and ^1—Scope—ff controlled or affected 
by 0. 34, R. 14, C. P. Code—i^fortgage and lease back — 
Rent note by martga^oi—Safe by Collector to recover 

rent—If invalid—C. P. Code, 0. 34, R. W—Appld<^' 
lily of. 

There Is nothing in the provisions of the Bomosy 
Land Revfnue Code to suggest that t)ie powers of 
tance which the Collector has under Ss. 86 and 87 o 
Land Revenue Code are in any way fettered by e pr 
visions of O. 34. R. 14. C. P. Code. O. 34 RJ 4 . C 

P. Code, cannot apply lo a sale held by 
authorities under S. 86 of the Bombay Land Revenue 
Cole. Where a mortgagee lets the mortgagor into 
possession of the property nrortgaged tohirn under a 
rent note, he becomes a superior holder and the mort¬ 
gagor is an inferior bolder under the Land Revenue 
Code and the mortgagee is entitled to apply to the 
Collector for sale of the property a means of recover¬ 
ing the rent under the rent note. If the Collector makes 
ah order for sale and the sale takes place, such sale Is 
not invalid by reason of 0. 34, R. 14, C. P. Code, and Is 
binding on the mortgagor, (Beaumont, C. J. and 
tffadia. /.) Rama Rankavya V. Mahadeva ANANT. 
I.L.E. (1942) Bom. 608 = 202 I 0. 593 = 16 E.B. 174 
44Bom-L.a.697»A.I.R. 1942 Bom. 278. 

- -Sb. 137 and 151— Relative scope — General right 
of priority for Crown depts—If taken away by S. l^L 


BOM. I-AND EEV. CODE (1879). S. 211. 

The Crown has a general right of priority in respect of 
debts due to the Crown over other debts due to unsecur¬ 
ed creditors. S. 137 of the Bombay Land Revenue 
Code confers rights of priority upon Government claims 
recoverable under Ch. XI of the Land Revenue Code; 
S 151 of the Act does not take away the general tight 
of the Crown to preference when the debt is recoverable 
as an arrear of land revenue. (Weston. J.) JOMOMAL 
p. Tanwarmai. Hemumal, I.L.R. (1942) Ear. 473 
=AI.R 1943 Sind 30. 

' S. 151—Scope—If curtails or takes away rights 
conferred by S. 137. BOMBAY Land Revenue 
CODE, Ss. 137 AND 151. I.L.E. (1942) Ear. 473, 

-S. 154—Collector acting under—If "Court' — 

Seizure of goods by Collector—If seizure under legal 
process, i'er-LIMITATION ACT, ART. 29. 44Bom.L. 
E 668. 

■ 8. 164 — Money in Court—Power of distraint. 

Money in the custody of a Court cannot be distrained 
by the Crown under S. l54 of the Bombay Land 
Revenue Code. There is nothing in the Bombay 
Revenue Jurisdiction Act which piohibits a Court from 
dealing with the property of a land revenue defaulter 
which is In its custody. The ordinary rule is that 
money in the custody of the Court cannot be distrained; 
and there is no difference in principle whether the dis¬ 
training authority is another Court or the Collector. 
(Weston. J.) JUMOMALP. TaNWARMAL HEMUMAL. 
IL.R.(1942)Ear 473=A.I.R. 1943 Sind SO. 

-Ss 202 and 2 (lZ—Scope—Powers of Government 

to issue notice of eviction without previously pastit^ 
order—Such notice—If derision or order under S. 203 
^Motiee—If should expressly mention section. 

Tt is clear that Goverrment can • pass an order for 
eviction of a person who is wrongfully in p^ession of 
land by giving him a notice as prescribed by S 202 
Bombay Land Revenue Code. Such a notice m fact 
amounts to a decision or order contemplated by S. 203. 

It is not necessary that ^fore a notice under S 202 is 
eiven the Government should actually pass an order and 
fommuntcale it to the party concerned. It is open to the 
Government to pass an order m the form of a notice and 
to serve it on the parly concerned and if that is done, the 
Government must be deemed to have complied with 
the provisions of the Land Revenue Code. Nor is It 
nece^'Asy lhat the nolice'should mention that it 
is given under S. 202, if it is clear on the wording 
thereof that it is under that section and onder 
no other provision of law. The Government, 
possesses larger powers than a private landlord, While 
a private landlord has no power to summarily evict a 
tenant who is holding over, the Government have that 
power, and at the termination of the period for which a 
particular right had been granted by Government to 
any person, it is open to Government to give him a notice 
to vacate it and if the holder still remains in possession 
after its expiry, he must be deemed to be holding the 
land in wrongful possession. That being so. the Govern¬ 
ment would be entitled to give a notice as required by 
S. 202of the Land Revenue Code. (Divatia and Mack- 
lin, J/.) Secretary of State v. Chimanlal 
Jamnadas. I.L.E. (i942)Bom.857= 201 I.C 420 
= 16 E.B. 76=44 Bom.L.B. 296=A IB. 1942 Bom. 

-S. 2\\-Applieability-Sanad issued under 

S.fA based on agreement and fixing non-agncullu,at 
utsettmenl for fixed term—Right of Cixrernme/ii to 
enhance assessment or cancel santd before expiry of 
term. 

S. 211 of the Bombay L«nd Revenue Code does not 
apply to a lanad or document embodying terms and 
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BOM. LANDE^V. CODE (1879), 8. 218. 

conditions aureed to between the Government and the 
oceapai^t. It Is not therefore competent to the Govern¬ 
ment to modUy the terms of a sanad issued under S. 65, 
or cancelit before the expiry of the term fixed if it 
embodies certain terms and conditions which are agreed 
to between the Government and the occnpant; and the . 
Government cannot claim the right to enhance the non-1 
agricaltoral assessment beyond what is fixed in the * 
sanad. {Dir-alia, /.) GOVERNMENT OP BOMBAV n. 
MATHtjRDAS LaLJIBHat. 20210 S01«16E B. 153 
=44 Bom.L E. 405=A.I-E. 1942 Bom. 256- 

■—8. 213 —Printed map of wards of city prepared 
by Government—Admis«ibility in evidence. See EVI¬ 
DENCE .ACT. SS. 36. 83 AND 87. 44 Bom.L.E. 295. 
BOMBAY LAND EEVENDB EDLE8 (1921), 
E. 43 —Building sites—Grant af on restricted tenure — 
Permissitility, 

It is not the law that building sites cannot be granted 
on restricted tenure under (he Bombay Land Revenue 
Roles. Ur\der R. 4.3. there may be a grant on an Inalie¬ 
nable tenure. {Broomfield and Macklin, //.) PRABHA- j 
RAR BHASRAR r/. KRISHNARAO MOROBA. 20310. 
443=44 Bom.L E. 718 = A.I.B. 1942 Bom. S17. 

BOMBAY LAND TENT7BE3 ^[nam land^/Qt\ 
tnam fAfrt/anJ—SaU in fx^euticn nf all rights title 
and interest of inamdar-^Wkat panes — Sale—If w 
irieied to sale of rights as oceupants apart from 
rights as inamdar to recover assessment. 

Where a)I the right, title and interest of an inamdar 
in jat inatn sherl lands are brought to sale in execution 
of a decree against him on a mortgage-comprising the 
full right r>f the inamdar in the inam land, the sale 
passes to the purchaser not only his right as occupant in 
the land but ilso hia right as inamdar to recover asvess- \ 
ment from the tenants. The distinction between his I 
rights as inamdar and as occupant with respect to the 
same land iionly a notional tlUtinclion anrt not a dls- ' 
tinction* In fact. (DirUia. /,*> SadaShiv Ram- , 
CHANDRA AMRITRAO COVIND 202 1.0, 848*- ' 
16 B.B. 8 ^44 BomX.B. 141 ^ A I B. 1942 Botn. 123 


BOM. MUN. BOEOtrOHS ACT (1926). 8.110. 

servants ate given reasonably ppportunity of being heard 
in their defence. Whether such opportunity was given 
or not must depend upon the circumstances and facts 
proved. A dismissal cannot.be challenged on the ground 
that the evidence did not warrant a drastic action like 
dismissal, for on that point the Municipality is the sole 
judge. Where the procedure adopted in dismissing a 
Municipal servant was faultless, there can be no review 
of the Municipality's Act in a Civil Court. {Wassoodezu, 
y.) Padma Kant Motilal v. ahmedaBad 
Municipal borough. 44 Bom.L.E. 814=A.X.B. 
1943 Bom 9. 

— -'S 63 —Construeiion and scope—Public well get¬ 
ting filled uP and ceasing to be used at public well-^If 
vests in Government or continues in Munieipality — 
"Belong'—Meaning of. 

All the properties specified in si,b-S (2) of S. 63' 
of the Bombay Municipal Boroughs Act are properties 
of a public character and include public wells. When 
property of the nature specified in S. 63 ceases to be 
used for''the purpose which led to its being vested^m 
a municipal borough, as for-example, when a public well 
ceases to be used as a public well by getting filled up, the 
land does not "vest in the Provincial Government. The 
scheme of the Act is that property used for a public 
purpose, as specified in S, 63, is to vest in the Munici- 
paliiy, and if it ceases to be used for the public purpose, 
the munictpaliiy can sell it with the consent of the com 
missioner and the proceeds will form part of the mantel* 
pal fund. There Is nothing in the Act which suggests 
(hat Government has any interest in the matter. There 
is nothing inherently unjust or unreasonable in the 
Legislature having provided that property* once vested 
in the municipality shall for all times be held for the 
benefit of the local public. 

The word ‘TKlong” denotes ownership. {Beaumont, 
C.f. and Wadia, /.) THE BOROUGH MUNICIPALITY 

OP ahmrd.sbad V. government op Bombay. I.L. 
R.(1942^Bom.463 = 20110 329 = 15E.B. 66 = 44 
Bom L. E. 364= A.I.E. 1942 Bom. 183. 


BOMBAY MUNICIPAL BOROOOHS ACT 
(XVin OF 1926\ 8. 8 (2)— Fence 
eonsislinz of stooden planks attacked to posts isstbedJtd 
in earth—If wall or enclosure. 

A fence six feet in height consisting of wooden planks 
atitched to posts embedded in the earth on (he ^und- 
arles of an opt-n piece of ground adjacent to a house Is 
not ft •'building” as defined by S. 3 (2) of the Bombay 
MunK'lpal Boroughs Act. It is neither a wall nor an 1 
enclosure merely because it screens ©If completely the 
outer view, Hence the erection of such a fence without 
the permis-stan of the Municipality Is rot an offence 
under S. 123(7)ofthe Act. (Broomfield and Wasson- 
dew. /A) Emperor v. Ha^anbhai. 199 lo 417 
-14 E B. 383- 43 Or.L J. 669 =44 Bom L.E. 46 ^ A ' 
IE. 1942 Bom.91 \ 

8. 84 (9) and 58 1 f)— Suspension of Muu\-ipal 
servant—Right of Utter to pjy during period of suspen¬ 
sion. Master and Servant-Suspension op 

SERVANT. 44BomL.E.814. 

“8. 68 (i)~Pftrer of .Vunieipality toJismia 
serfanSs^Jurisdictiom of Civil Courts to retiem dn- 
mltial. 

There can be no doubt that the action of « Munici¬ 
pality in illsmiasing It- servants under the auihodty 
deUeaiftl under the Bombay Mut>icip*| Boeougb, Act Is 
not open to review in a Cimtt of law. provided that the 
MttnldpuHiy has ress.msblv acted within ita powers, 
that is, that the grcumls of dismissal are proved, that 
the Inquiry agalnat the servants is c\>ndected In uccord- 
•nce with the prindplee of natoral \a*x\ca, end thtt the 


- Ss. 78 (X^ and 9l~~.4imednbaJ Afunieipal Pules 

I P. 344—Ultra vires. 

, S. 73 (x) of the Bombay Municipal Boroughs Act 
I deals only with a general water rate or a special water 
I rate. Those rat ;s rn^iy be imposed In the form of rates 
iv on buildings and lands or in any other form 
including that of charges for supply of water. But what 
is imposed must be a ra»e, and not an arbittrary lump 
sum. It is clear that a lump sum imposed arbitrarily by 
the standing committee of a Municipality on certain 
trade and not on the district generally and not depend- 
ing on the value of the property assessed is not a rate, 
and is not authorised under S. 73 (x) or S. 91 of (be 
Act. R 344 of the Ahmedabad Monicipai Rules, pro¬ 
viding for lump charges instead of a special water rate In 
the case of water supplied without meter an the case of a 
*rade, is therefore M/Iea m'res. (ficaumomt, C J. send 
Sen, /) MOTIRAM KsSHAVDaS ». AHMXDABAD 
MUN'CiPaI. BOROUGH. 202 T.O. 847*14 E B 87- 
44 Bom L E. 280'A I.B. 1942 Bom 177 . 

■8. 110—Appeal—Scope—Asvessment—If can be 
joeatloned. See 194| Wg,. Col. IS2. MUNICIPAL 

BOROUGH o? Ahmedabad i- aryodava Ginning 

AND Manufacturing Co. I L.E. (1941) Bom. 661 
! -14 RB 252-107 I 0.833 Ar*viu.oo 

- 8 . 110—MacUtrate ■■Ting under—Poeitioo and 

power, of—Powerlo take evidence or additional evl- 
.len.-e See 1941 Dig.. Cd IS 3 . MltKIClPAt- 
BOROUGH Or \HMEnABAne. Aryodava ginnino 
AND Manufacturing co. IL E. (I94i) Born 681 
-14E.B.269- 97 10 865. 
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BOM. MXJN. BOROUGHS ACT (1926), S. 111. 

- S. Ill— Construction—“Decision upon any 

appeal”—Meaning—Interlocutory order—ReWsion. See 
1941 Dig., Co). I53. MUNJClP.a BOROUGH OF 
AHMEDABAD r'. ARYODAYA GINNING AND MaNU- 
FACTURtNO Co. I.L.R. (1941) Boffl 658« 14 R.B. 
262=1971.0.883. 

■ 3 . 114— Power of MunieifalUy to 'eteip up' 

public street—If covers potoer lo authorise perpi'inent 
obstruction by privateindhiiiunls. 

The power conferred upon the Municipality for the 
purposes of the Bombay Municipal Boroughs Act to 
“stop up” streets-under S. 114 of the Act cannot be ex¬ 
tended to cover a case where the Municipality autho¬ 
rizes or rather purports to authorize certain individuals 
to build a wall across a public street for their own pur¬ 
poses. The “stopping up” of a street does not mean its 
obstruction in the ordinary sense of that word. To 
“stop up" a street.means that the street shall no longer 
l)e used as a street; but this is a special power conferred 
under S. 114 of the Act and to be exercised only subject 
to the previous sanction of the commissioner. (Davis, 
C.J, and Weston, /.) CHELLARAM VERHOMAL v. 

Emperor. I.L.R. (1942) Kar. 90=200 10. 741= 
15 B.S. 3 » 43 Or.L J. 714=A I R. 1942 Sind 91. 

S. 123 (6)— Burden of proof—Duty of accused 
relying on S. 123 (5)—Rule. See 1941 Dig.. Col. l53. 
BHIKABHAI MOTIRAM P. EMPEROR. 19810.120 = 
14 R.B. 262=43 Or. L. J. 313= A.I R. 1942 Bom. 28. 

-S. 123 (7)—Fence of wooden planks attached 

to posts imbediled io earth—Erection without permission 
of Municipality—Offence. See BOMBAY MUNICIPAL 
BOROUGHS Act, S. 3 (2 ). 44 Bom.L.R. 46. 

-- S. 188 (2)— Appiicability—Imposition of daily 

penalty—Condition precedent to—Penalty in anlieipa~ 
tion of repetition of offence — Legality. 

A daily penalty under S. 186 (2) cannot be imposed 
n anticipation of a repetition of the offence. S. 186 (2) 
does not indicate that an order of 6ne for further 
continuance of the nuisance must necessarily be -passed 
in the .same order as that which records the first convic 
tion. Therefore on the principle that a person should 
not be punished in anticipation of the commission of an 
offence, it is necessary in every case 'where a fine for 
continuance of the offence is sought to be imposed, for a 
fresh pro.secotion to be instituted. There must be a 
conviction for a previous breach and then a subsi^uen 
fresh conviction for continuing the breach af nnA^r 
of that first conviction before the y 

S. 186 (2) can be imposed. (^Davis. CJ^^ud 
/.) Tur.SlOMAL TRKCHAND r- EMPEROR. 

(1942) Kar. 5 = 20010. 340=14 E.S. 214-43 Cr.L. 

Bn!S?iAV^WATIVB^ ° SHARE AND STOCK 

IS^EBS' association rules (1939), 

? 16 -Construction and scope—If creates right in legal 
rture«entative of deceased member. See 1941 Dig.. 
Col. 154. FRAMROZ DADABHOY MaDON. In re. 198 
i.O- 291=14 R'B. 291=A.I.R. 1942 Bom. 33. 

-Rr. 36 (h) and 38—Construction—Right of 

membership of association—If property—Probate duty 
—If leviable. See 1941 Dig.. Col. I54. FRAMROZ 
DADABHOY MaDAN, In re. 198 I.C. 291 = 14 R.B. 
291=AI.E.1942Bom 33. 

■ Rr. 46 and 167 —Scope and effect of—Share¬ 
broker—Suit for losses sustained in transactions of eon- 
stitnent—Cause of action—Expsess averment at to in¬ 
curring of liability atii payment in respect of losses— 
If essential—Cause of action. 

In a claim for indemnity, r.^., a claim by a share¬ 
broker for recovery of losses sustained by him in re.«pect 
of transactions entered into for his constituent, the plain-1 


BOM, REV. JURIS. AOT (1876), S. 11. 

• 

tiff must aver that he has sustained the losses for which 
he claims to be indemnified. Where the plaint contains 
an allegation that the plaintiff was canying on Business 
as a certified share, stock and exchange broker in the 
•Bombay Native share and Stock Brokers’Association 
and had entered into certain contracts on behalf of the 
.defendant (his constituent) for which contract notes bad 
been sent to him, and those contract notes state that they 
are subject to the rules and regulations of the Native 
share and Stock Brokers’ Association, it does certainly 
disclose a cause of action. It is not necessary that there 
should be an express averment that the plaintiff incurred 
liability in respect of the transactions of the defendant 
and that he made payment^ in respect of the losses in¬ 
curred in respect of the transactions of the defendants. 
(Beaumont, C.J. and Somiee, J.) PROMATHA NATH 
MULUCK V. BATLIWALA AND KARANI, I L.E. (1942) 
Bom. 655=2021.0.166=16 R.B. 136= 44 BomX.E. 
475=A.I.R. 1942 BoA 224. 

BOMBAY PREVENTION OF GAMBLING 
AOT (IV OF 1887), S. 4 (&)—Sentence—Pine- 
Amount—Discretion—Pirst offence — Imprisonment- 
Desirability. 

It cannot be held that lack of means on the part of 
the accused is not a special reason justifying the imposi* 
tion of the less' than the maximum fine under the 
proviso to S. 4 (a) of the Bombay Prevention of 
Gambling Act. The vice of a fine as a means of punish¬ 
ment is that its severity necessarily depends on the 
financial position of the accused. The Court has discre* 
tion to impose a sentence of imprisonment or fine : and 
where the accused is shown lo be gambling on a large 
scale, and mhy be presumed lo l>e making a good deal o( 
money out of it. it may be that the only punishment. 
likPiv really to act as a deterrent, would be imprison¬ 
ment Prime facie, however, it is undesirable lo 
Smnose a sentence of imprisonment for a first offence. 
T/eaumont, C.J. Jr/r. /) EmPEROR KaBSAN- 
nTnjI 201 IO. 608= 15 R.B. 107=48 Cr.L.J. 
769=44 Boia.L.B. 443=A.I.R. 1942 Bom. 206 (2). 

6—Offence under—If cognizable. See PinaL 
CODE. S. 342. IL R. (1942) Kar. 94= 

A.I.B. 1942 Sind 106. 

BOMBAY REVENUE JURISDICTION ACT (X 
OF 1876). S 11—Applicability—Notice under S, 202 
of Bombay Land Revenue Code—Failure to appeal— 
Civil Suit—Bar of. See BOMBAY LAND REVENUE 
CODE. S. 68. 44 Bom.L.R. 295. 

S. 11—Seope—Bar ofsuit—^rder passed without 


jurisdiction—If need be set aside—Bar under S, 11—’ 
If arises. 

An order which is ultra xHres does not invoke the bar 
of S. 11 of the Bombay Revenue Jurisdiction Act. 
Where a Rgyenne Officer purports to do an act or to 
pass an order which is invalid, his action does not ope¬ 
rate to raise a bar under S II. The principle is well- 
established that where an authority which purports to 
pass an order is acting without jurisdiction, the purport¬ 
ed .order is a mere nullity., and It is not necessary for 
anybody, who objects to that order, to apply to set it 
aside. He can rely on its invalidity when it is set up 
against him, although he has not taken etefw to set it 
aside. An order which is a nullity does not give 
any right whatever, not even to a right of appeal. This 
principle applies to S. 11 of the Bombay Revenue Juris¬ 
diction Act also. (Beeuntont, C. J., Wassoodew Md 
Sen, y/.) ABDULLAMIYAN 

VERNMENT OP BOMBAY. 202 I. C-321 = 15 R.B. 
164= 44 Bom-L.R. 577 =A IE-1942 Bom. 267. 

-S. 11 — Scope— Occupant of Government land 

claiming right by long possession—Notice by Collector 
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IBOM. TOB. DUTY (TOWN OF BOM.) AC^ 

BOMBAY SALT ACT (1890). S. 8. 1 (1867) 3.11. , . , 

aad therefore includes the inl« framed under the 
CiHl C^urt^Bar ,f. Bombay Tobac« Duty Act of 1857. f •/• 

"■frp««,d.i»s.o«maln in p,^iono^- 


ment land merely on the atrengtb 

in the ©art though wlthoot any rightful title m nm. 

GoveriSient have the "S ''*'*0 

which has not been dieested by any act of he 

and they haee a right of resumption so long as il^ 

occupant does not prore any a^uismon of •" J"" 

b, adrm. p<««.ion .P'"'' Go,e.nm.nt. Jh. g. . 6 


(1942; Bom. 614-2011C. 774-43 Cr.L J. 780 -15 
B B. 126-44 Bom L.E. 446 -A.IB 1942 Bom. 220. 
8. 17 and B. 12 {A)—AppIUability—Persons 


enplfiVfd iy Jay anJ ti<J f'y wik or fnanth. 

There is noihing in S. 17 or R. 12 (4) of the roles, of 
the Bombay Shops and Establishments Act to suggest 

hv adrerse possession aeamsivjOTernmeiu. that they do not apply to establishments which employ 

of a notice bs Government under S.2C2 of the BomUy pejsons only from day to day and. not on weekly or 


of a notice bv Oovemmcnt oncer iJ. w --- persons cni> irum uujr vu • 

land Revenue Code to the occupant cannot be regarded I terms, (tt^ajia and M assoeiJ/w, //.) EM- 

a« an i^alid or »»//»■««>" aft. It iray be an incorrect p^Qj^ ^ jjaSANALI GULAMAU. i 98 10 . 

order liable to be set aside on appeal under S. 203. But g g, 353=430rL.J. 422—44 Bom.I'B-50—A.I.B. 

merely because it is incorrect, it cannot be said to be tn- 1942 Bom. 79 . 

valid or illegal in law. It would not be a case where the -g^ieg ^nfler r. 12 ( 10 >—Scepe— Employer — 


heooerationofS. lloftbeBomhay Kevenue junsuiL-, pjg ^ Coh 155. EMPEROR v. jwAHUMiu jva: 
tion Art when no appeal has been preferred against it. p^^j-^^LLA. i l.B, (1942) Bom. 107 = 198 I.O. 226 
(Divaiia and Ma<kUn,//.) SECRETARY OF STAtR =48 Of L J. 321= 14 E.B. 296-A.IE. 1942 Bom. 
ChimaNLAL JAMKADAS. I.L.B. (1942^ Bom. 867- 

Wic 420=15EB.76= 44BomLB.296-A.I.B.!BOMBAY SMALL HOLDERS' BELIEF ACT 

1942 Bom 161. ';(VIUOF 1938), S. 9 {X)--ConstrucU 0 n~/tigfit ta 

BOMBAY SALT ACT (H OF 1890). S. 3 (o')— rtlitf—Paymint of unt of current year—Sufficiency— 


Construction and scope-Removal of possession of con 
trai^d salt from custom station by cartman 
hv another-LiaHliiy of cartman—Ss. 38 (1) 

and 47 (a). See 1941 Dig.. Col. 155. EmPFROR r. 
LAXMAN Krishna. 1981.0. 4S7-14B.B. S23-4S 
Or.L.J. 369=A.IB. 1942 Bern. 26. 

__S. 47 (a) and (c)—Applicability and construction 

—Possession of contraband salt—When offence— 
Removes or transports—Meaning of. See 1941 Dig.. 
Col 155. FMPERORr. l AXMAN KRISHNA. 14 B. 
B. 323-43 Cr.L J. 869 = 19810. 4S7-A.I E. 1942 
Bom. 26. 

BOMBAY 8ECUBITIES CONTRACTS CON¬ 
TROL ACT (VIII OF 1926). 8. Q—ApplieaMiiy and 
of—Contraet for furekase or sale of seCuritus— 

What^m0untsto. ^ 

s 6of Bombay Act VIII of 1925 relates only to 
contracts for the purchase or sale of securities. A d<^ 

.•_« _I.. :M*:PMei4iAn fo a ron<htaent fi 


Nen fayptfnt of amors—!( har to relitf* 

Under S* 9 (1) of the Bombay Small Holders Relief 
Act all that has to be paid by a tenant before the 15th 
of May is the rent doe, not down to June 30, but for 
the year ending June 30. The fact that the rent doe for 
previous years has not been paid is irrelevant; and the 
omission to pay rent in previous years does not defeat 
the tenant's claim to protection under the Act. (ffsau^ 
motif, C^^/-) -WUPARPAO NAPSINGiAO V.GOVWD 
Santu. 44 Eom.L Er 847» AI B. 194S Bom. 26. 

S. 9 (1)— /oint linants^Payment of rent hy one 


—If tnurts for bitufit of all, 

^Vhere one of several joint tenants makes a payment 
or tender within the prescribed period and evpresses bis 
willingness to bold the land, such tender and expression 
of willingness operate for the bene6t of all the joint 
tenants. It is not necessary that all the joint tenants 
Mr the DurenaM or saie or .r. ^w-- should pay and express willingness. {Beaumont, C. /.) 

^n.^M rt S, *iv« inU-nXion to . c,n,,i.«-. of 


contracts of purchaie or sale effected by a shhre broker 
as the conslltuent’s broker and for and on accourt of 
the constituent is not a contract of purchase or sale of 
securities under the Act. {Beaumont. C.J. and Som/ee. 

/) promatha Nath mui lick v. Batliwala and 
Karani. IL.B.(»42)Bom. 655=202 10.166= 
18E.B. 136-44 Bom.LB. 476-AI.B. 1942 Bom. 

Ml 

BOMBAY SHOPS AND ESTABLISHMENTS 
ACT (XXIV OF 1989). S. 4(1) (»)—Owner of shop— 


Bom.L B. 847=A IB. 1943 Bern. 26. 

BOMBAY TOBACCO DUTY (TOWN OF BOM¬ 
BAY) ACT (IV OF 1857), as amended in 1938. 
S. 11— Licenet—'^Bules framed thereunder"—Meaning 

•f. 

Where a licence granted under S. II of the Bombay 
Tobacco Duty Act as amended in 1938. contains a 
reference to the Act and the "rule? framed thetconder", 
the “rules framed" mean rules which have been framed, 
and the expiesslon does not cover rules not at present 


If nerwn occunvine position of management. See 1941 ; in existence, but which may be framed at a fuln^ date 
TH^ Tot i«**EMPEROR ». Mahomed KasSam Pan- 1 (^««wwr.C./.4*w.$■«-«,/.) Emperor v. Babaji 
wA’t* I?Bf 1942 ) Bom. 167-198 10 226-43 Shivram. I LB.(1942'Bom. 614=201 I.C.774- 
OrSf‘s 2 l- 14 RB 296- ALE. 1942Bom 39. , 43Ori J.780-16B.B. 126-44 Bom.LE. 446-A. 

—-8t 5 ind 30 -AppUc«bility-One man riiop ! LB. 1942 Bom. 220. 

conducted' by owner hlmself-“Employer''-Owner of -—^.W-Ueence und^Pen^r of Getynment to 
shon conducline and keening without employing any one alter terms and ecndxUom during eurreney of Iteenet. 
-uStv for^contravention of S. .'i—S. 2 (5) and (6) i Where the Comment have issued a licence under 
See 194 /Dic Col. 156. EMPEROR n. MaHOMBD 15?-H Bombay Tobacco Duty (Town of Bombay). 
Kajwam PanwaLU. I.L.B. 1942 Bom. 167-1981. Act for a particular year authorising the licensee to keep 
0 Mfi- 4 SnTLJ 821-14 B.B. 895-A.LB. 1942 his prtmi*« open up to midnight theyare not entitled, 
Bom. so after such issue, to alter the terms and conditions of the 

- FnaetmtHt"—If includes Rules uWj'Ar , licence so M to Cut short the boors for which the F*" 

Tokae oDutv Met mives may be kept open, during the currency of that 

The i<Nl “enactment" In S. 5(0 of the Bombay licence, in the ateence of • dear rwervalion in ‘h« 

Shoot gnd KaittblithnAtits Act clearly bclmlet rules ‘ Uctrtct to that effect, ifieonmont, Cs/. 

^ w fimuutniTRnus ^ ^_ Rarait Ruivt> a%i ty.io /ioa^^BOCD. 


mide under i ititutory power tested 
Y, D, 1942—10 


Govwnment tMPEROR v. BaBAJI Shivram. I.L B. (lOia) B0«. 
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BOM. VILL. PAKCH. ACT (1920), S. 27. 

6U=2011C.774=43Cr.L J. 780 = 16 R.B. 126= 
44 Eom.L.R. 446*A.I.R. 1942 Bom 220. 
BOMBAY VILLAGE PANCHAYATS ACT (IX 
or 1920), 8.27—Right to collect :axes from occupants 
of sites in yjHage matket—Contract of lease—If* ultra 
Suit to recover money due under—Maintainabi¬ 
lity—Contract Act, S. OS'. Set 1941 Dig., t'ol. 136- 
GoVIND KESHAV V. Ye'JHWANT PANDHARtNATH 

I.L.R. ^1941) Bom 666= 14 R.B. 249 = 1971.O. 825, 

BOMBAY VILLAGE POLICE ACT (VIH OF 
1867), S. 14 - Procedure^Proetfd^ngs before Police 
PatAccused's right to appear by pleader—Personal 
attendance ot accused if can be dispensed uith—Crl. 
P. Code, S. 340. 

A Police Patel acting under S. 14 of the Bombay 
Village Police Act is a Criminal Court within the means 
ing of S. 340, Cr.P. Code, and an accused person has 
therefore a right to appear through a pleader in pro¬ 
ceedings under S. 14 of the Act. But ‘he Police Pa»el 
has no discretion to dispense with the presence of the 
accused, (ffeaumcut, C.J. and Sen, /.) WaRUBaI 

Kriparam ». Shivshankar Balmukund. 2011.O. 
688=43 Or.L J.788= 15 R B. 148=44 Bom.L R. 442 
=A.IR. 1942 Bom, 205 (2). 

BUDDHIST LAW (Burmesd)— Adoption —Apaiitha 
form —Apatitha i hild living apart from parents —Right 
to inherit — Proof of Joint living— Necessity. See 194J 
Dip., Col. 157 Ma Tin Ave v. Khin Khin Gyi. 198 
I.O. 37 = 14 R.E. 154. 

Adoption, fCeittima—Proof of— Overwhelming 


BURMA DEFENCE RULES. 

R. 5 (3) of the Burma Contributory Provident Fund 
Rules says that a subscriber may'nominate a person or 
persons to receive the fund and in order to discover, what 
is the meaning of ‘a person' it is necessary to refer to the 
Burma General Clauses Act; and in Cl. (44) of S. 2 of 
that Act it is enacted that “ ‘person* shall include any 
company or association or body of individuals, whether 
incorporated or not” unless there Is anything repugnant 
to the subject or context. There is nothing repugnant 
to this meaning of ‘person* in the Burma Contributory 
Provident Fund Rules, Hence if a subscriber has no 
family, he is not compelled to leave it to an individual 
or individuals. The nomination of a Charity Home for 
girls as the person entitled to receive the fund, is there¬ 
fore quite a valid one. {Sharpe, /.) HaNNAY v. 
Rodriguez. 1941 Rang L.R. 712. 

-E. 6 (3) —"Person"—If includes association. 

In construing the act and the Rules made thereunder 
for the purpose of carrying out the Act regard must be 
had to the provisions of the Burma General Clauses Act. 
In view of the provisions of S. 2.(44), Burma General 
Clauses Act, the word "person" in R. 5(3) must he 
taken to include any company, association or body of 
individuals whether incorporaied or not. (Roberts, C.J, 
and Dunklev, /.) ELLEN FLORENCE RODRIGUEZ I’J 
Edith Mary Hannay. A I.R. 1942 Rang. 64 (2). 

■R. 5(7\(3) and (6)—Previous nomination in 


positive evidence of adoption—Natural father gifting 
property to adopted son and styling him as son—Ifean 
affect conelusion from positive a-sienee. 

Where there*is overwhelming positive evidence in 
favour of a Keittima adoption the fact that the natural 
father describing himself as father and the adopted boy 
as his son in a deed of gift. give« the latter a share in 
•his property cannot overthrow the concluslocv to be 
arrived at from positive evidence. (Pa C, /.) M.R.M. 
M. MkvaPpa Chettyar V. Ma Nyun. 1941 Rang. 
L.R. 742=A.I.R. 1942 Bang. 68. 

(BUTm^se)—Adoption—Keittima form — Proof 


of—Formal ceremony if necessary—Conduct of oublicity 
and notoriety. See 1941 Dig, Col. 157. Ma TIN AYE 
V. KHIN Khin Gvi. 198 10.87=14 R.R. 164. 

' (Burmese) —Inheritance—Manw kye, Book X, 

S. 8—Construction—Rights of children of first marriage 
on death of their mother. See 1941 Dig., Col. l59. 

U. TIla Pe V. Ma Hla Khin. 198 I.O. 149= 14 B- 
R.184 , , 

-(Burmese)— Keittima adoption — Proof or 

evidence of notoriety and publicity when ^***''*''„ 

N.ature of admissible evidence regarding 

1941 Dig., Col. 159. MA NYUN YIN v. Ma KYIN 198 

^^^(ButmeS)-Orasa-AttainmeT.t of 
Test. .9«194l Die. Col. 161 - Da E 
AUNGTheiN. 1981 . 0 . 139^14 E.E. 176-A.I.R. 

1942 Rang. 1 (F.B )■ 

•-(Chinese) — Adoption— Proof of. Su 1941 

Dig . Col Ifil ma AYR MYA v. CHEWCHENG GUAT. 

198 LC. '777'=14R ®- 226. 

BURDEN OF PROOF. See EVIDENCE ACT; PRAC¬ 
TICE—BuRrzv OF PROOF. 

BURMA CONTRIBUTORY PROVIDENT FUND 
BULE9, R. 6 (3) ancf Burma General OlaoBes Act, 

8.2(44 ^—Constructiou of R. 5 (3)— Person — Mean’ _ __ 

ing of — Validitv of nomination of a Charity Nome to Order (1940), Para. 6—LiablliW of master for arts of 
receive fund, servants. See 1941 Dig., Col. fo3. ISMAIL MaROMSD 


/orm valid but cancelled by suhsequesU nomination whtek 
was found invalid — Effect, 

The subscriber to the Government Provident Fund 
who had no family, nominated "Bishop Strarh^an’l 
Home. Prome Road. Rangoon," on 27ih /uly. 1935, m 
the nomination form as her nominee to receive the full 
amount of her provident fund In the event of her death. 
On 14th February. 1939. she made a second nomination 
which was exactly the same as the first; It was in favour 
of “Bishop’s Home Sirachan for Girls,’ this being 
mere’v an inversion of the proper name of the Home 
and Bishop Strachan’s Home was again nominated to 
receive-tbe whole amoint of her provident fund. But 
shortly before the subscriber’s death the second entry 
was crossed out by a single ink line and underneath it 
were typed the words “The Ixird Bishop of Rangoon, 
the Rt. Rev. G. A. West,” and under this typed entry 
appeared the subscriber’s signature. The signature under 
the last nomination not having been wltncs«ed by two 
witnesses as requi.’ed by the roles was held invalid, 
field, under R. 5(6) a nomination could be 
cancelled onlv by another nomination, i.e., another 
valid nomination, and when the subsequent nomination 
in favour of Rt. Rev. G. A. West was found to be 
invalid the result was that the previous Domination of 
14th February. 1939, still remained oncancelled and was 
a perfectly good nomination. But even if this nomina¬ 
tion was also invalid, the only result was that the nomi¬ 
nation of July. 1935..rema'ned valid, and in any case the 
nominee to receive the whole of the provident fund was 
the Biehop Stmehan’s Home for Girls. (Roberts, C,J. 
and Dunkiey, / ) ELLEN FLORENCE RODRIGUEZ P. 

F.niTH Mary Hannay. A,I.B. 1942 Bang 64(2). 
BUBMA COURTS MANUAL, Para. 104 A— 

Burma Court Manual— Scope of—Departure from 
direction? in. if gives a right of appeal—Applicability 
of Para. 104 A. S're 1941 Dig.. Col. 162. BHAWaNI 
Sankar hisi P, Ganga PRASAD. 198 IC. 616=^ 
14 R R. 204. 

BURMA DEFENCE BULBS-Control of Prices 
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bubma dbfehce bulbs, b. a. 

Hajss r. The Kino. 14 B.B. 152*197 LO. 846- 

4aCrLJ.287. ... ^ 

_ Br. 3(9)and 130—Public strtant witbm the 

meaning of—Head cletk of controller of prices Com- 
pcienqr to file complaint. See 1941 Dig.. Col. iw. 
ISMAIL Mahomed Hajee v. The King. 14 BB. 
162=197 LO. 845 = 43 Cr.LJ 287. . 

BUBMA IKOOUE TAX ACT (XI OB 1922), S. 10 
(2) ix)—Income-lax Rr. 25 aod'36—Inierpreiailon of 
—Life Assurance Company with head office inBiui^h 
India and.branch in Burma—Computation of Income 
—Proporlion of Burma premia to world premia—It 
to be taken into account—Irjterim bonus paid to policy 
holders—If deductible. See l941 Dig.,' Col. 165 
COMMISSIONERS OF INCOME-TAX. BURMA V. 
LAKSHMI iNSUkANCB CO.. LTD., RANGOON. 198 I. 
0. 330=-14 B.R. 190. 

BUBMA MUNICIPAL ACT (III OF 1898 as 
ameaded In 1933J. S. 79 (5)—Compe:ency of reference 
—Qoes'ions of fact a< to communication of notice. See 
1941 Dig , Col. 166. DAWSONS BANK LTD., PVAPON V. 
Municipal Committee, Kyaiklat, 1981.0.180= 
14E.B. 187. 

BURMA PBBVENTION OP CRIME (YOUNO 
OFFENDERS) ACT (HI OF 1930). S. 

<utoage—Relevant peini a/time—inquiry into age— 
Proeeiure, 


CALCUTTA MUKIOIPAL ACT (1923). 8. 127. 

-Chap. XXXVI. Br. 32(lv)and ^Prmtiont 

hM complied wmt—Dtt<re(ioit of Court—Jf can he ex- 
treiud. 

In a suit for partition there was a preliminary enquiry 
before a Referee and a report was made by him. On the 
application for confirmation of the mrort by the Jodpe, 
iwo counsel were eng tged for more than one day and 
refre her fees were paid to them. In the taxation for 
costs as between attorney and client, the client objected 
to the allowing of fees to two counsel with refiesher fees 
on the pround that they were unusual fees and should 
not be allowed in the absence of a written consent of the 
client under Ch. XXXVI, R. 32 (4) of the Rule? of the 
High Court. 

field, that Ch. XXXVI, R. 32 (.») and R. 6 arc 
specific and would seem to allow no room for dLcretion 
of the Court if those provisions are not complitd with. 
< Ameer AH, J.") BlJON KRISHNA NAWN y. SUDHlR 
CHANDRA NAWN. I.L B. ^1942) 1 Cal. 273=2021. 
C. 200=16 BC. 302=AI.R. 1942 Cal 468. 

CALCOTTAIMPBOVEMENT ACT (XVIII OF 

1911), S. 77 ;2 )—Exeeution oi award of tribunal by 
Small Cause Court—Certificate of non-satisfaction—If 
must be obtained — C. P. Code, 0. 2\R. 6. 

Under S 77(2) of the Calcutta Improvement Act, 
the award of the tribunal is to be executed by tlie Small 
Causes Conij as if it were a decree made b> that Court. 
This clearly shows that that Couit is not to be deemed 


The age which is to be considered in passing orders I to be a transferee Court and the procedure laid down in 
under the Young Offenders Act as to detention of juveni- q. 2i. r 6. C. P. Code, will have no application to the 


les, is the age found by the Court-under S. 14 of the 
Act, and not the age at the date of sentence or convic 
tion, The inquiry ,-IS to .ngc must, usually at all evenly, 
include a medical examination and the doctor will testify 
to what appears to him to be the age of the accused at 
the time he examines him. (Mote/y,'/.) THE KtNC 
V. Tun viauno. 199 T.0.378-43 Oc.L.J. 555=1941 
Bang. L.B. 801-14 B.B. 271^ A.I.B. 1942 Bang. 
60. 

BURMA TENANCY ACT (X OF 1939). 8 40—Bar 
of civil suit—Dispute as to compensation Irelween two j 
tenants. See 1941 Dig.. Col. 167. U. Shwe VON v. 
MaUNO E. 198 10. 99 »14 E E. 174. 

CALCUTTA HIGH COURT RULES AND 
ORDERS (ORIGINAL SIDE), Obap. X, B. 35— 
Exercise of powers under—Rule as to. 

No rule Cun be laid down for the exercise of the 
Court’s powers under Rule 35 of Chap. X of the Rules 
of the Original Side of the Calcutta High Court except 
perhaps this, that before a Court under this rule deprives 
a litigant of hl« right to prosecute his claim, it should be 
satisfied that to do otherwise would be* to permit an 
abuse of its process. One test as to whether there is an 
abuse of the process of the Court is to (hallenge the 
hesitating or laggard plaintiff to set down his case at 
once and proceed according to the rules. {.Oerby.kirt, 
C.J and Idatim Ati, /.) DAWOODAVAL KOrHARl 
V. Shib Nath Roy. 43 O.W.N. 653. 

■ Oh. XXVLB 89—Application for further time 
rnadl? after expiry of 14 days—If armpetent. See 1941 
Dig.. Col. 167. Ramsndra Nath Datta v MaNirt 
LalMitra. 20010. 92-14 R.O 661. 

“—Ob. XXVI. R. 89—Notice of motion—Service 
on ail parties—Necessity tor. See 1941 Dig., Col 167 

Kambndranath Datta e. Manick lVl Mitu*' 
200 I.O 92 •' 14 R.O. 661. 


* XXXV-A R. 44 and fAppelUte Side) 
Part 1. Chap lit, R. 3—Applicabiiay—Appl[s;atioi>‘ 
for transfer under S. 8, para. (2) of Divorce Act See 


application 

award. The party in whose favour that has been made 
need not, therefore, obtain a certificate of non satisfac- 
tion to get it executed by the Court of Small Causes. 
{.\fukh'riea and Sen. J/) ASMABOO KURBAN HOS- 
SAIN V. PROVINCE OF BENGAL. 2031.0.429 - 46 0. 
W.N. 927-»A-I.R. 1942 Oal. 569. 

CALCUTTA MUNICIPAL ACT (HI OF 1923),* 
— Meaning of—House owned- by firm oeeu- 
pud SY one of tts partners without rent — if assessable 
un-ter Cl. Ca) <*r(b). 

The word "W” in S. j27 pf the Calcutta Municipal 
“****'* “granting the use of the land for rent”. 
Where a house owned by a firm is occupied by one of 
Its partners who neither pays any cash rent nor renders 
*”7 lifiu thereof, his occupation, in 

the ateence of any evidence to the contrary, is that of 
one of the co-owners of the house and not that of a 
tenant. Such a house.-when there is no suggestion that 
d was erected for letting purposes, is assessable under 
Cl.(i) and not under Cl. (rt) of S. 127 of the Act. 
(A'a«« Alt and BlagJen, //.) CORPORATION OP 
C xLCtnTA V. SHAW Wallace & Co. 46 C.W.N. 
978. 

' " '8. 127 f»)— ValuatioH of property—English 
prindple of vtluing. “rebus sic staniihos”— How far 
applicable—yaluation of vnant land—Vacant land not 
used by owner except f^ oceasionil got f practice—Owner 
asking eorpjratioH to ignore sttek occasional user—Pro¬ 
per basis of valuation. 

•The fcmgli^h piindpte of valuing "rebus sie stantibus'* 
(i.r.) with reference to the propeity in its actually exist¬ 
ing condition taking into account neither the past condi¬ 
tions nor the future pos-iWiitics. can with perfe« pro¬ 
priety be applied to cases coming under S. 127 (a) of the 
l alcutta ilunicipal Act where the owner has pot the 
property to some use. The annual value in such cases 
must be determined on the basts of the rent expected 
from a hypothetical tenant who uke» it from year to 

yc..». The above principle of English Law can haw 


IM I’oMriu B.0 Msi A IR \w9 I ** •» kept vacant and the 

IVV w 14 a. 0 . 698* A.I.R. 1949 Otl. 9fts * owner doee not pul U to any at aU? Such e • 
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CALCUTTA MUNICIPAL ACT (1923), 3.127. 

not possibly arise in English Law, as arowner who does 
not use or occupy bis land is not rateable under the 
English Law at all. Under the Calcutta Municipal Act, 
an owner who keeps his land vacant Is bound to pay 
rates. In determining the value of such land, the stand¬ 
ard cannot be the amount of rent payable by a tenant 
who would keep it* fallow and unoccupied. As the 
owner is not using it in any f*aiticular way, there is no 
presumption in favour of the continuance of any kind 
of user. The standard in such cases must be the rent 
which could be expected from a tenant, who would take 
the land as it is, and put it to such use as is possible for 
a yearly tenant to do. Where a piece of vacant land is 
not used by the owner except occasionally as an imper¬ 
fect golf course, and the owner has expressly asked the 
Corporation to igiiore such occasional user and treat it 
as vacant land so that he may have (he vacancy remis¬ 
sions, it would be proper to value the land on the basis 
of annual letting V}>Iue of lands in the vicinity let out as 
vacant lands to yearly tenants {MukherUa and Akratn, 

//.) Bengal Nagpur railway co.. Ltd. r. Cor¬ 
poration OF Cai.CUTTa. I.L B. ('1942) 2 Cal. 152 
= 46 C.W.N. 637 = A IR. 1942 Cal. 456. 

• ■ 3. 127 (b ')—Valut of land-~Mode of asussmint 

—English system of ratiHg—If applicable. 

The Legislature has not iairldown any definite method 
of esiimatinp the present value of the land required to 
be estimated by S. 127 (<^) of the Calcutta Municipal 
Art. There may be different methods of making this 
estimate and it will be for the expert valuers to make 
the estimate in each particular case and for the Court 
to come to a decision whether or not their valuation is 
correct. The word ‘value’ in this part of the section 
means the selling price of the property in question 
•between a willing seller and a willing purchaser, subject 
to the advantages or dis.idvantages involved in its 
present condition. As Cl. (i) of S. 127 has been 
introduced to meet the cases where determination of the 
'annual rent' by any direct method is impossible, it will 
be absurd to -suggest that in valuing the land the self¬ 
same Impossible item was infended by the Legislature to 
supply the starting point. Therefore, the /n-jish 

the contractor’s basis of rating Prevailing 
system, which are all methods not ^ uy-othfucal 
value of the land but rfeiermSng the 

annual rent, have no app icati^ 

valued the land the • CORPORATION 

Pal. //.) province OF BBNGAU ^ ^ 

OF Calcutta. 2011 o- ^ 

N 496 = AIB. l942Ual.41»- 

s HB-Application for separate assessment of 
-executive officer—Power to impose 

out-house-Uuly (.p, 169. COR- 

OF^CAI-CUTTA V. SaMARENDRAJIT SHAW. 

200 X ^ ^ 149 —Application made for separate 

^wessment of out-house—Applicant, if escapes liabHity 
to oav consolidated rate thereafter. See 1941 Dig., Col. 
169. CORPORATION OF CALCUTTA ». SaMARENDRA 

TIT Shaw. 200 I.O. 89 = 14 E.C. 665. 

-g _ 135 —Premises consisting of storeyed house 
and out-liouses—Out-houses alone occupied—Corpora¬ 
tion failing to consider owner's application for separate 

assessment_If can claim consolidated rates from him. 

See 1941 Dig . Col. l70. CORPORATION OF CALCUTTA 
v. NandalaL CHOWDHURY. 198 I.O. 632=14 E.C. 
478. 

—--S. VJ^—Couinetion for not taking out scavenging 

lieenee^When sustainable. 

To sustain a conviction of an owner of a market under 
S. l79 d the Calcutta Municipal Act for not taking 


CALCUTTA MUNICIPAL ACT4:i92S), S. 407. 

out a scavenging licence, it is incumbwt on the prosecu¬ 
tion to prove that the commissioner had determined tb* 
average amount of rubbish removed daily from the 
market. {Henderson, /.) SURENDRA NaFAVAN 

Banerji V . Howrah Municipauty, I.LE. (1941) 

2 Cal 885. 

—S. 300, (as applied to Howrah)—Service of 
notice—Premises owneej by company—Notice addressed 
to managing agents—If proper. See 1941 Dig., Col. 170. 
N. N. bose V. Manager, Kedarnath Jute Manu¬ 
facturing Co., LTD. 43 Cr L.J. 83. 

S. 386 (1) (ysy-Premises let out foriusinest— 
Business earried on without required lieentt—Liability 
of owner. 

Anxiwnerof premises who has let them out for the 
purpose d carrying on a business is not liable under 
S. 386, (1) (i) of the Calcutta Municipal Act, when 
there is no Suggestion that he intended that the letting 
should be for the purpose of carrying on the business 
without a licence, if a licence was necessary and could 
not be obtained. The fact that when he was told by 
the Corporation to tal« steps for the removal of the 
business he protested that the refusal of the license was 
unwarranted and urged that no licence was required, is 
irrelevant. It does not establish that he hat) permitted 
the carrying on d the business within the terms of the 
section. {Roxburgh, J.) MOTl LaL». CORPORAT^IW 
OF Calcutta. I.L.R. (1942) 2 Cal. 106=46 O.W. 
N 418=A IE. 1943 Cal 39. 

-Ss S88(l)(b) and 488 —Prosecution under¬ 
proof required. See 1941 Dig., Col. 170. 
Chandra bhandary v. corporation of Cal¬ 
cutta 19910.179=14 E.C. 6S4-43 Ori.J.613 
= A.I.E. 1942 Cal. 142(2). 

_ 5 ^^S—Order under — H^io can pass. 

Under S 398 of the Calcutta Municipal Act, it is 
onlv the Magistrate who imposes a fine under S. 488 
for contravention of the provisions of S. 386 (1) of the 
Act that is authorised to.pass an order directing that 
the premises should no longer be used for the purpose 
which created the nuisance. No other Magistrate has 
inrisdiclion to do so. (Lodge and Roxburgh, JJ.) J. N. 

Sarma & Sons ». Corporation of Calcutta. 
IL E. (1942) 1 Cal. 627= 2021C. 692=16 E.C. S82 
=43Cr.L,J.870=A.IE. 1942Cal.629. 

— ' ga. 406 and ^Hfl—Prosecution in respect of 

lochis fried in adulterated ghee — Proof required. 

The accused who was in charge of a sweet-stall was 
frying some luchis in ghee. The Public Analyst to whom 

3 sample of the ghee was sent slated- (hat it did not 
contain any butter-fat. The accused was prosecuted 
with respect td the luehis. 

Held that as the luchis were not seised or analysed, 
there was nothing to show that any of that ghee was in 
the luchis and that further It had to be shown that 
luehis fried in that ghee would be of an inferior quality 
to tbDse fried in ghee which the Public Analyst would 
describe as unatlnlterated and that in the absence of 
.such evidence the accused could not be convicted under 
Ss, 406 and 407 of the Calcutta Municipal Act. (Hen^ 
derson, /.) JOV KaLI GANGULY v. BaNIRJEE. 202 
LC. 679 = 43 Cr L J. 896. 

_s. 407 (1) {ii)^ondifions in resfeet.of butter— 

Power of Government to prescribe—Hotificaiion dated 

28—3—1928—//ultra vires. • . 

There Is no limit on the power given to thecal 
Government to prescribe conditions in respeeWof butler 
although Sub-Cl. (/V) of S. 407 (1) of the Calcutta 
Municipal Act does itself lay down certain conditions. 
The Notification dated 28th March, 1928. prescribing 
the condition that butter should not contain more than 
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OALCailA. MUiJIOCPAL ACT (1933), S. 407 

20 per cent, of water U not in any way an unreasonable 
abuse of the power given by the seaion and is not 


OENTEAIi PB0VIN0E3 ACTS. 

LaLs*. QUKBAN ALt. 17 Luck. 284“A‘.I.E. 1942 
Oadh 73. 


WrrariWoftbePiovincial Government. (/ioxiutgA CENSUS ACT (XZIV OF 1939), S. /i'r 

and Airam,//.' P. BaNERJEK r. MURAI.I MOHAN I /»r«>/rfKrie«—A'tfrOTfl/i/rV;—/’ur/»V«/rtr-r — f/t<tssity far 
Das. 203 I.C. 89=A.LB.1943Cal. 80. * iiaument cf. 


—S. 407 C3 ;—LiaiHUy of wndor umporarily in 
tharge of tkop. 

TLe fact that the seller was merely temporarily in 
charge of the shop while the actual manager was away, 
does not relieve him of his technical liability. {^Rox¬ 
burgh and Akram, JJ.) P. BANEKIeE v. MURALI 
Mohan das. 203LO. 89«A1.B-1943 Oal. 30. 

■ ■ ■ Ss. 492 and 179—Conviction of owner of market 
for not taking out licence—Legality—Amount of rubbish 
yemoved not determined by corporation. See 1941 
Dig., Col. Iff). JlTENDkA MUI-UCK P. CORPORA¬ 
TION OF Calcutta. 43 Or L.J. 28. 

—— Cas applied to Howrah), S. 634—Prosecution 
under S. 488/300—Limitalion, See l94l Dig,, Col. 
172. N. N. BOSE V. MANAGER, KEDARNATH JUTE 

Manufacturing co.. ltd. 43 Cr.L.J. 33. 

’fl. 534 (1)—Limitation—Duty of Magistrate. 


Where in a case the Sub-divUtonal Magistrate moved 
the District Magistrate for sanction under S. 10 of the 
Census Act to prosecute a census officer without men¬ 
tioning or even knowing any particulars and proceeded 
to summon the accused on receipt not of a sanction by 
the District Ma^'^trate, but of an intimation by the 
District Census Officer that the District Magistrate had 
sanctioned the prosecution, there is no legal sanction as 
required by the Act, and the case should not be allowed 
to proceed any further. {Dhavle, y.) Kam SaraL 
SDiGH V. Emperor. 197 1,0. 369*14 E.P. 819-.^ 
^ E,192*43 Or.L.J. 160*1941 P.W.N. 677»=A.I 
B. ie4»PAt. 130. 

-S. 9 {.if)—Ingredients of offence—Conviction— 


Evidence requisite for — Accused producing receipt 
equivaient to discharge—Effect of. 

S. 9 (a) of the Census Act deals >with refusal or 
neglect to use reasonable diligence in performing any 


5<vl94l Dig., Col. 172. Atui. CHANDRA Bhan- 

DARV V. Corporation of Calcutta. 199 I.O. 1 duty Imposed upon a census officer for not oneying any 
179 = 14 E.C. 634 >43)0r.L.J. 613-A.I E. 1942 Oal. bim in accordance with the Act or any 

142(2). * rule made under it when there U no mention of any 

■ -3. 6i5-Complaint by Sanitary Inspector in his particular occasion on which the officer failed to dis- 

personal capscity—If competent. chatge any particular duty imposed upon him and where 

Under S. 535 (2) of the Calcutta Municipal Act, aUhereis no evidence oa the record tosbow that he had 
Magistrate is not entitled to act upon a complaint filed disobeyed any orders sent to bint in accordance with the 
by a Sanitary Inspector in his personal capacity and not Act or any rule under the Act, the conviction of the 
on behalf of the Municipality when he is not residing or officer cannot be sustained, especially when he has 
owning property in Calcutta. {.Lodge and Blagden. JJ.) produced a receipt equivalent to bis discharge. {Dkavlct 
Keshabdeo Kedia V. BanekJee. 202 I.O, 753=43 J) i^am Sakal Sjngh v. Emperor. i 97 ic. 369 
Or.L.J. 900-A,I.E 1943 0al.Sl. =14 B.P. 319*8 B.B 192*43 Cr.L.J. 160 = 1941 

CANTONMENTS ACT (UOP1924)| S. 210 ( 3 ) Pat. 180. , 

-®- 'I* 3?vovl«o-Proseculion for giving false 

Unxler S, 210 (3) C<*) ol Ihc CantonmenU Act, a I answer * to censos ofiicer under Ss* 193 and 417 I P 

person who has been carrying on a trade in the same Code—Sanction of Provincial Government -If 
part of the Cantonment from the commencement of the sary. See l94l Dig.. Col. l73. EMPEROR v. HaRIDAS 
Act Unot bound to apply for a licence unless the Cy- UkiL. 198 I.O. 196=14B,0. 467»4S0r L J 826 
tonment authority has given him three months’ notice g ls_AV,rW A« e- . • 

of his obligation to apply for a. licence. The ytoxdl officer-Enlrsts made 

‘part’ In this clause means something more than the K^/" ^ ^ enmtnalproceei- 

same shop or the tame house. It may well cover all iinH.., <s lt,^f *»,.» . v . 

that part of the Cantonment where the ba«.w is situ- " book, register or 

alcdand where the trader can carry on his occupation ^ ** »<J*n‘SsibIe in 

without offence or danger to other parts of the^Can- ' ^ prodding relating to an offence 

lonmenl n-ituied forthepurposeof a basaar.iut where a.? Act.even m respect 


for troops arc 
lUuateil. (Davies, C.J. and iVsston, J.) ^P£kOR v. 

NathoO. I LB. (1942) Ear. 87-16 B.S. 6-2011 
O.e6 = 4S0t.L.J 783-A.I.B. 1942 Sind 95 

a» 210(3) (a) and 2l^/><rson earryimgan 


trade from (ommemement of Act—Wigatim to apply 
for lutHu—Failure to applf — Offence. 

N^hcic a person had been carrying on a trade In the 
same part of the cantonment from the commencement 
of the Act, there la no obligation upon him to apply for 
licence to carry on the trade and U la incumbent upon 
the cantonment authority to give him three moot^ 
notice of his obligation to apply lor a licence; without 
such notice he cannot be convicted for canyin* on trade 
without a licence. (Datns.C. J.anJIFtston 71 Ku 

PiKORc, Nathu. l.LB. (194SSar.g7^16B b k 
-201 1.0 66- 43 Or.L.J. 733 -ALE. 1942 Slid 96 

CATTLE TBEBFA88 —Damage dooe by cattle of 
various petsont—Allo.'alioo of eatent of dauage by 
each not poMiUe-UanuEe to which plaintiff would ha 
MiiUed. Jr, iMi Dig • CoJ. i73. IUr Krishna 


raVARTY. 46 O.W.N. 268. 

OBNTBAL PEOVINOES ACTS, ETC. 

Ohlldrea Act (Z of 1928). 

court of Wards Act (XXIV of 1899). 

Debt Conciliation Act (II of 19 S 3 ) 

Excise Act (I of 1916). 

Land Alienation Act (£I of 1916). 

Land BoTenne Act (II of 1947). 

Local Self Gowemmont Act (IV of 1920) 
Money Lenders Act (Xin of 1934). 

Motor Vehicles Tsxatton Act (1940) 
Muotclpidltles Act (Uof 1923y 
Prohibition Act (1938). 

Reduction of Interest Act (XXXH of 1936) 
Belief of Indebtedness Act (ZTV of l 9 S 0 i ’ 
Tenancy Act (I of 1920). 

Ufurtoos Loans Act (1918) (Amendment Act) 
Vl9S4) 

Village Sanitation and BnbUc Manaiemeat 
Act (I9»). 
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OENTBAL PBOVINCBS OHILDEBN ACT (X 

OF 1928) S. Z—Appltcability—'YouthtuC offender. 

Only S. 3 of the Central Provinces Children Act is 
made applicable to male persons in the whole of the 
Central Provinces with effect from l5th September, 
1932. That section contains the definition of the 
expression ’youthful offender’ but it cannot include the 
case of a boy under thea^eof 16 years at the time of 
conviction and sentence wbo has been convicted of any 
offence punishable with death. It is wrong for the 
Sessions Judge to suppose that the whole Act 
was brought into force in the Central Provinces and 
under that mistaken impression fail to award the 
sentence provided by law. {.Niyogi, /.) PRO¬ 
VINCIAL GOVERN.MKNT, CENTRAL PROVINCES AND 
BERaR t/. MaKHOO IIlRUE LODHI. I L-B. (1942) 
Nag. 305*20010. 868=15. E.N. 11 = 43 Cr.L.J. 
631 1912 N.L.J. 210=A.I.B. 1942 Nag. 74. 


OENTEAL PROVINCES COURT OF WARDS 
AOT (^tv OF Scope—If contemplates 

taking over of a partnership business by the Court of 
Hoards against the utisiet of other partners. 

The Central Provinces Court of Wards Act Uinits 
itselhhioaghout to the 'person or properly’ of the 
Government Ward. A partnership business and its 
assets are not the property of the Ward. They belong 
to the firm and cannot be split up among the partners 
until dissolution. The Act does not contemplate the 
taking over of a partnership business by the Court of 
Wards against the wishes of other partners. (3‘^w,^./. 
and Bos'. J.) SUNDRA BaI v. RAMLAL MaDHAO 
RAO. 1942 N.L.J. 229. 

_8. 13 {X)—Scope of—Substantial compliance 


loith—Sufflciency. 

The provisions of S. 13{1) of the Central Provinces 
Court of Wards Act are of course mandatory, but they 
are procedural and all that the section requires.is subs 
taniial compliaiice with its terms rather than compliance 
with the letter, ami provided there is no prejudice or 
injury, the Court of Wards can waive small and un¬ 
essential ti regularities. {Stone, CJ. and 
SONDRA BAI V. RaMLAL MaDHAO RAO. 1942 W.L. 


229, 

--Ss. 15 (3).. 12 and 13 -'Cr»«’ 

\l(X)-Beceiptol claim submitted and 

oduced-Bffect^S. 15 (3) when comes .nto 
S. 15 (3J ot the Central Provinces Court f 

:t only speaks generally of "a „^,}ons of 

dm submitted in accordance wiUb the pr , 

10 fn Hence when "a claim” though not btrictly 

I2fl)is once received and the 
accoT.dancewith S.12U)« the fo.ee of Ss. 12 

Id^jyvL.driS'elf so taras the claim submitted and 

ceived and the document produced a.e WnCerned. 

rhen the parties are unable to agree a-, to the settle 
ent of the claim. S. 15(3) of the Act come? into 
.eration. {Stae. C./.and Bose, J.) SUNDRA BaI ;. 
amLAL MadhaO RaO. 1942 N.L.J. 229. 

_^3. SO-Scope. 

S. 30 of the Central Provinces Court of Wards Ac*, 
m only relate to suits which the ward can bring 
clearly cannot affect the rights and interests of others 
boare not affected by the Act. It Is doubtful whether 
le section prevents the ward from suing, {Stone, C.J. 
tdBose,/) SONDRA BAJ v. RaMLAL MADHAO 
.AO, 1942 NL.J.229. 

BNTRAL PROVINCES DEBT CONCILIATION 
.OT (II OF 19S3). 8. 4—Prescribed—Meaning of— 
icrease of pecuniary limit by notification—Legally— 
.ule and noiificatliiv—Difference. See IWl Dig., Cm 

74. Manager. Court of Wards moolchand. 

00LQ.715,‘»15B-N-i8. • 


0. F. DEBT CONCILIATION AOT (1933), S. 12 

— 3s. 7 and 8—Absence of notice—Validity of 

subsequent proceedings. See 1941 Dig., Col- l74. 
NANHOOr-. ZiLLIMUL. I.L.R. (1941) Nag. 782= 
198 I.C 262=14 B.N. 210=A.1R. 1942 Nag. 3. 

■ Sb. 8 and 9 A~Absence of verification of state¬ 
ment—If a curable Irregularity. See 1941 Dig,, Col l75. 
ABDUL Majid khan v. digambar Jairam. 199.1. 
0.427.= 14 R.N. 276. 


■■8. ■%—Discharge of debt, how arises—Not a 
matter of declaraOon but a statutory effect. 

The Debt Conciliation Act makes no provision for 
the passing of any order discharging the decree under 
S. 8 of the Act. The discharge comes about automati¬ 
cally, as a result of statutory provision, and without any 
order, when certain indicated facts occur. 
y.) MaKhaNLAL BODHIRAm. 1942 N L.J. 848. 

-S8. 8 (2). 9 (1) and 9-A—Statement signed 

and filed by creditor’s son—Sufficient compliance with 
requirements- See 1941 Dig.. Col. 175. NETHAMt'. 
BHAGWAN. 199 1.0. 354 = 14 R.N. 2)2. 

8. 12—Agreement under—Validity—Non tom- 
pliance with prescribed form—Inclusion of extraneous 


natter, , 

Where there is clearly an amicable settlement between 
he debtor and his creditors, and this settlement la 
educed to writing in the form of an agreement as 
equired by S. 12 of the Debt Conciliation Act, the mere 
act that it contained extraneous matter and «as not in 
he prescribed form would not invalidate it as an agree- 
nent. {Pollock. /.) GULAM AM .\BDUL HUSSAIN. 

.942 N.L.J. 52- . 

.fl of egmm^nt un^fr^Qufstf^mNg 


's validety and eancelUng it-Powers of Revenue 

e validity when called upon to execute it, and a Debt 
onclliation Board has no power of review and no 
■nerat power to cancel an agreement once executed, 
or cancellation a Civd Court would have to be moved. 
■jrenfxeld. R.A.) CHAND KHAN v. SvBD AMIR 
OHAMMAD. 1942 N.L.J. 60. 

—3.12—Scope an^lobie.l of the Act—Fraudulent 
Htoclion of debts to show the nctssary pc/Centage of 
issenting creditors—Refusal of relief. 

The Central Provinces Debt Conciliation Act was 
isigned to secure a particular class of debtors from 
e rapidties of creditors and was never Intended to be 
ed as an instrument of fraud. The whole basis on 
hich conciliation proceeds is destroyed, if a debtor 
hen coming l>efore such a tribunal under the powers 
mferredby such an Act, fraudulently concocts dtbts so 

,.it an imaginary percentage of ^ed.iors appears to be 
illing to agree. Where false credilors falsely appear to 
.rec to a false agreement, the BArd necessari y brings 

" 

)42 NL.J. 194. . 

•Ss. 12 (1) 


obtained in case of default- 
Vinces Debt Conciliation Act provided that if there 

i a default in the payments as set out tbe cr^itor 
I the full light to recover the amount due by obtain- 
a decree on the nioitgag^ It was^/J. that the 
per procedure to enforce tire agreement was by baring 
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O.P. DB3T CONCILIATION ACT (1933), S. 12B. 

resort lo S. l3 of the Act. (Grmr, /.) ATAiaram 
Sao r. Shboprasad 1912 N-L J. 18. 

■ '8. 12 B— —Inttalmtnt falling dut 
on 1—4—39. 

S. 12<B, C. P. Debt Conciliation Act applies to all 
agreements registeted on or after 1—4—33 and to that 
extent it is retrospective. Bnt there is nothing in that 
section to indicate that it is applicable to instalments 
which fell due prior to the Act coming into force. 
Hence an instalment which fell due on 1—4—39 would 
not be postponed by that sectioiK {Binnoy^ F.Cf) 
GajaKan V. RamgOPaL. 1942 N.L.J 384. 

■ ■ 8. IZ—Application under — Sutpemion—Fr^ 
Citdingi after expiry ef period of—Fresh application, 
if necessary. 

Under S. 13 of the C. P. Debt Conciliation Act, 
when an instalment is not paid, the amount is recover¬ 
able as an arrear of land tevenue. Wheie in respect 
of an instalment which fell due on 1—4.—39 an appli- 
cation was duly made within time but the instalment 
was suspended till 1—4—40, after that date proceedings 
to recover the instalment due can be continued without 
a fresh application. {Binney, F.C.) GaJANAN v. 
RAmgopal. 1942 N.L.J. 384. 

'8. \Z—fHstalments due from debtor having only 
a lift estate in inam holding—Recovery by sale <>/^inam 
holding on the death of the debtor. 

Where the debtor who had agreed to pay instalments 
under tho Debt Conciliation Act has only a life estate in 
an i>Mm holding fails to pa^ and dies, (he debt cannot 
be recovered from the inane holding when it had once 
passed to his heirs. {Bsnney, F.C.) PRABHAKAR 
3HANKAKRAO V. SHAMSHERALI ABDUL. 1942 N-L. 
J. 662. 

——8l. 13 and Order pemiitling deposit in 
proceedings under S. iZ—Mature of-^Jurisdiction of 
Commissioner to interfere with such order. 

An order permitting a debtor to deposit the amount 
due in proceedings under S, 13 of the Central Provinces 
Debt Conciliation Act is one passed under S. 13 of 
the Act and cannot be construed to be one (aisci. 
under Central Provinces Land Revenue Act. The ;.om- 
missioner has no jurisdiction to intertere with such an 
order of the Deputy Commissioner. {Binne}, F.C.) 
Dayaldas V, Rambao. 1942 N.L.J. 68. 

- B. IZ (.D—Applieabiiiiy -Exeeutson of agree' 

ment in Civil Court, when permitUble. 

S. l3 1.1) of the Central Provinces “Debl Conciliation 
Act applies only when the debtor has defaulted in paying 
any amount due in accordance with the terms of the 
agieement under S. 12. Where (hire is no term in the 
agreement as to the mode of payment. S 13 is-ould not 
apply und it would be open to the decree holders to lake 
nut execution in the Civil Court. {Folloch, j.) GULAJi 
AUv. Abdul HUSSAIN. l942NL.J.5a. 

-8 . 18 (1). (m applied to Bom) — 

land Revenue Act, S. 164 (c)— Order of Deputy Com¬ 
missi mer on applicaiiom under d!', I3a/ Central Fra. 
viHiCS Debt Conetliation Ait Appeal. 

The Deputy Commbslonn in taking cognizance of an 
application under S |3 of the Central Provinces Debt 
Conciliation Act cxetdses jurlsdictioo under the Ueiar 
I.and Revenue Code and hl» procedure it governed by 
Chap. XII. An oi>let directing teemery to proceed 
under S. 13, Central Provinces Debt C^clliatLi. Act is 
an'order passed under S. 164 (r) which Isa v<ctl->ii In 
t'hap. XU of the Berar Land R«v,nnc Ci«,le *,i,i an 
app'at lit- tu (he (?oniiiv>M.sner agant t »u..h au . rder, 
(Crtendcld.) WaSUDI'T. NlHAl CHASD. lOlQ v' 

IhJ.Kl. • 


0. P. LAND BEV. ACT (1917). 

8. 13 (3) — Order granting eertifieate under— 
Appeal. 

An order of the Deputy Commlssioirer granting under 
S. 13 (3) of the C, P. Debt Con'iliation Act, a certifi- 
cate as to non recoverability of an instalment is not 
appealable. (^Greenfield,. R.A.) ISHWAR! PRASAD 
HARI PRASAD V. SBANRAiaAL. 1942 N.L.J. 420. 

- 8 13(3) —Transfer of land a'.d payment of 
instalments agreed to—Land not transferred—Cer¬ 
tificate, if can be issued. 

Where the settlement provides for the transfer of land 
and payment of instalments, on the failure to transfer 
the land a certificate under S. 13(3) of the C.P. 
Debt Conciliation Act could not be given by the Deputy 
Commissioner. ^Greenfield, R. A^ ISHWARl PRASAD 
HaRI PRASAD V, .ShaNKaRLAL. 1942 N.L J. 420. 

'8. IS'A —Order as to retention of deposit until 
determination of person entitled to it—If appealable. 

Where in permitting a deposit to be made under S. 
13'A of the C. P. Debt Conciliation Act, it is ordered 
to be retained till the determination In civil suit of the 
person entitled to r^ive it, the order is not appealable 
under C.P. Land Revenue Act. (Binney, F.C.) DaYAL* 
Das GirduSa v. Ramrao MUKUnd Kao. 1042 N.L. 
J. 390. 

■ 8.15 (^—Cantankerous creditor who refused to 

accept any terms of settlement—Allowing of maximum 
rate of interest—Propriety. 

Where a creditor had behaved in an extremelj* un* 
tractable manner before the Debt Conciliation Board 
and nut only refused what the Board considered a fair 
offer but also refused to make a settlement on any terms 
whatever, it was held that it was manifestly unfair that 
such a person should be awarded the maximum rate of 
6 per cent, which the law provided and that 2 per cent, 
would be the proper rate. (Gyille and Pollock. //.) 
KalUSINGH V. CBHnxu SjnGh. 1942 N.L J. 466. 
OBNTEAL PROVINCES EXCISE ACT (I OP 
1915), Ss. 34 (a) and 37 and Er.84 (7) and 498.— 
Rules regarding collection of a fee or the necessity of 
licence in respect of purchase or indent cf foreign 
//ultra vires. 

Before Gjvemment can make roles for licence or 
c^ket fees in respect of purchase or indent 
of foreign liquor, h must be empowered to do 
80 under the Act. The C. P. Excise Act (as 
distinct from the rules) nowhere authorises the collection 
of a fee or requires the possession of a licence In respect 
of the purchase of or indent of liquor. The Act nowhere 
prohibits or regulates or restricts the purchase or indent 
of liquor, whether foreign or otherwise. Such restric- 
tionsor prohibitions cannot be Imposed by the rules 
Hence Kr. 84 (7) and 498 are consequently ultra vires 
in so far as they attempt to regulate the purchase or 
i indait of liquor. A violation of such • rules cannot be 
punished asofltnees under the Art. (Bast /) I V r 
LOBOP. Emperor. aOSI.e. 632-1942 NX j 6M 
-^.I.R. 1942 Nag. 138. *'• 

OBNTBAL PROVINCES LAND AI»lBNATION 
ACT fU OF 1916). 3. S-Mortgage^r to Ac^^ 
Subs^ucntd«lara^. of mortgagor to be a member of 
an aboriginal tube—Mortgage, if affected W idli 
Dig.. Col. 176 JANRILAL I DlPUTV 
t bltASPUK. I.Ii R (1942) * 

land revenue ACT 

The entrie, in a settlemsni 4 W 4 « to irrigation 

from a particnlar eource doe. , 

ngkt to irrigiiyn. la the ab«.,e ot « indication 
. that lucb a nght wu recoftOasd at •rtUemeot, it wo«ld 
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0. P. LAND REV. ACT (1917). 

be wrong to make such an entry in the record of rights. 
iSinn/y, F.C.) QaZI ISHAQUE MOHaMMAD, /n rt. 
194€ N.L.J. 160. 

- ■ " —Scope 9f the conelusivt tffeU of revenue entries. 
The conclusive effect of revenue entries should be 
. restricted to the purposes of the C. P. Land Keve* 
nue Act under which they are made. They shohld not 
lightly be allowed to destroy legal rights, and when such 
rights exist they should not be found against unless one 
is compelled so to do as the consequence of a conclusive 
presumption. (Stone, C./.) ChhoxelaL v. Suddibai. 
1942M.L.J. 403. 

-3., 2 (17) and C.P. Tenency Act (1920), S. 49 

'—Revival of right—Rc«icquisition of a portion of 
p oprietary right, if enough-rlicnelicial construction of 
S.'2Cl7)of the C.P. Land Revenue Act and S. 49 of 
th® C.P, Tenancy Act. See 1941 Dig.. Col. l76. Ke« 
SUEOKAO BAPUJt V. GaneshraO. 200 I.O. 806-16 
E.N. 27. 

■ ' ■ S. 49—.Va/5<rr/V for—Registered sale 
deed in satisfaction of decree—SuMeieney. 

A registered sale deed executed in consideration of the 
satisfaction of a decree debt is sufficient evidence of 
transfer of possession for the purposes of recording the 
share transderred in the vendee’s name. (Btnney, F.Cf) 
Bauri naravan Gopal PRaSAD V. mohanlal 
JAGANNATH SONAR. 1942 N.L.J. 474. 

.3. Proceedings under—Conditions for 
itiation—Duly of Thistldar in relation thereto—Re' 
tnowl of recorded fropnetor with defective title but In 
possession, if possible. 

Proceedings under S. 149 of the C. P. Land Revenue 
Act Can only be initiated when there has. been a change 
of the possession recorded in the register of proprietary 
mutations. If there has been a transfer of possession, 
the Thasildar has to decide whether the person who has 
entered into possession is in "lawful possession'. If he 
finds that no one can be said to have enipred into lawful 
possession, he has to report to the Sub-divisional Officer 
who decided which person is best entitled to the pro- 
perty and who can, if necessary, oust a person who has 

obtained unlawful possession, remove a 

oanuot be used independently of sub-S. (1) 

recorded proprietor >V) 

defective but who has not 

ABDUL Rashid Khan v, MUsikebm 

N.L.J. 6S6. Provincial Government binder 

ft ■‘■'‘■■“'y 

entain land on behalf 


COvercu 

These rules are shown. , r* ^ g 

now to R 8 makes it clear that the Government of 

India is not entitled to dispose of land as a revenue free 
holding unless the capitalized value of the land reveime 
has been paid to life Local Goveromeut. Where lo sOth 
a case there was nothing to indicate that the Mpitahzed 
value was recovered from the purchaser, it was teld that 
in the circumstances the Provincial Government s rights 
under S. 56, C. P. Land Revenue Act, to levy land 
revenue was not affected by the transfer even though 
the transfer mentioned that it was free from all encum¬ 
brances. (^i««^y. A”. C.) Hanskumar Kishan- 
CHAND, /« re. 1942 N.L.J. 166. 

—B. Settlement Instructions—Recording of 

.irrigation rights — presumption—Onus as to absence of 

Ib view of S. 78 of the Central ftovlnces Land j 
lUmue Act and Settlement Instructions which puike | 


0. P. LAND REV. ACT (1917), 146. 

it obligatory upon a Settlement Officer to ascertain and 
record the custom in regard to irrigation rights in each 
village it has to be presumed that due enquiry was made 
by him before he prepared the wajib-ul art. The bur¬ 
den of proof lies upon the person who asserts that no 
such enquiry was made. (Pollock atui Gruer, JJ.) 

HaldhaR V. NaNHU. 1942 N.L.J. 102. 

S, 84 (3 )—Drawback allowed under—Liability 
of lambardar to account for. 

The drawback allowed under S. 84 (3) of the Central 
Provinces Land Revenue Act is part of the village 
profits for which the lambardar Is liable to account to 
bis co-sharers. (Grille.and Gruer, JJ.) RAJA RAM 'v. 
BabulaL Govindram Hissar. I.L.B. (1942) Nag. 
616=2021.0.624=15R.N. 87 = 1942 N.L.J. 211- 
A.I.R, 1912 Nag. 124. 

■Ss. 106 (a) and Lands within settled 
m xhil—Enhancement of assessment —Powers. 

The C. P. Land Revenue Act- does not permit the 
enhancement of the assessm'ent of a mahal on the 
ground that it had escaped assessment at settlement. 
S. I06(fl)of the C. P. Land Revenue Act which 
empowers settlement officers to assess land revenue on 
lands which are liable to assessment but have not been 
assessed, cannot be invoked to impose assessment on 
lands in a settled mahal. The assessment on the mahal 
is fixed for the period of settlement. It is only under 
the second proviso to S. 88 (1) that assessment can be 
revised. (Binney, F.C.) SHAMRAO BHAGWANTRAO 

DESHMUKH, In re. 1942 H,L.J. 366. 


■S. \V2yScope. 


S*112 C P. Land Rev^ne Act, is intended lo be 
used where the protected thekadar has failed to pay 
share of the profits to the other members of the famtty 
entitled to a share#! the iheka. The section is not 
mandatory and should only be used In the case of persis- 
ZltfSil by the (Binney, F. C.) Br.J- 

LAL t-.-jAlLAL. 1942 N.L.J 696. 

__gg_ 141 (2). 146 and lii—Holding of sale 

before txpiry of days—Irregularity if affects sale. 

The holding of a sale before the expiry of 30 days 
prescribed by S. 141 (2). C.P.Land Revenue Act, cannot 
make it a void one. The same principles which apply 
to Civil Court sales are applicable to revenue sjiles also 
(Binney, F. C.) TaNSA CHISIANSA KALaR V. KEDAR- 
NATH Ra.mnath BHarGaO. 1942 N.L.J. 873. 

* ' S. 146 —Scope of—Suffeient eomplianee with— 
Tender in Court of money to be deposited on the last day 
but after treasury was closed—Payment into treasury 
the next day—Revenue Book Circular 11-15 if affects 
the law on the subject. 

S. 145 of the C. P. Land Revenue Act lays down 
that the deposits may be made within 30 days from the 
date of the sale. The implication is that the deposits 
may be made within Court hours and there is nothing in 
the section which could possibly justify the refusal of an 
amount offered in Court hours but after the closing of 
the treasury to public transactions. That would be a 
sufficient compliance with the provisions of S. 145. 
Revenue Book Circular IMS does not affect the law on 
thissnbject. (Binney, F.C^ MOOLCHAND v. MST. 
Radhawi. 1942 N.L.J. 163. 

*-S. 146—ff'Ao ean apply under—Person aeguir- 

ing interest after sale. ,, , 

Where the interest in the property sold has been 
acquired after such a sale, the person acquinng sum 
interest is not entitled to apply under S. 145 of C.P. 
Land Revenue Act for setting it aside. (Btnney, F£J 
dava Shankar raja D0L;\n Sihgh. 1948 N,L. 

J. 646. 
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0. P. LAND BEV. AOX (1917). S. 146. 

-8. 146-^aW/ t-f be prfi9<d if ippUcant. 


An »pplicani odder S. 146, C. P. Und Kevenue Act, 
roost prote to the satisficlion of ibe Deputy Commts- 
siooer that he has sustained substantial injury by some 
mistake or irregularity in the proceedings. More js 
reouired of the applicant than under R 90 of O. 21. C. 
P.Cod*. {Binniy,F.C.) GaNPATBAO DESHMUKH 
Vi FaRUANAMD DUBEY. 1942 N.li J • Olo. 

- 3. 146— Saif u>ui<r pr^lamation ittiud without 

atakoritf—Receipt of tantlion prior to $alt—SaIe if earn 

ht impttgKtU. • .11 

There is no Jusitification foi holding Jhi* * sale by 
public auction properly advertised is void because the 
officer signing the proclamation had not at the time of 
the issue of the proclamation authority to insert 4 con¬ 
dition that it was subject to encumbrances, which 
condition was subsequently approved by the proper 
officer prior to the actual date of sale. {Binney, F. C.) 
SadaSHiV V. P. P. DEO. . 1942 N.L J. 70. 

-S 167— by superior proprietor at whose' 

iHitance tale it held—kight tout off. 

It Is only in rare cases, such as in proceedings under 
S. 157 of the C- P. Land Revenue Act, and in recovery 
of instalments under the Debt Conciliation Act and the 
Relief of Indebtedness Act, that recoveries are made on 
behalf of individuals. There is nothing objectionable lu 
permitting such individuals, if the property is purchased 
by them, to set off the amount due to them in the pro¬ 
ceedings. Hence a superior proprietor who has obtained 
an order under S. 15/ can be allowed, if he bids at the 
sale, to set off the amount due to him. {Binney, F.C ) 
Daya Shankar v. Raja Dolan Singh. 1942 N. 
L.J. 646. • 

-Ss. 180 and 188 (2) (c)—Suit for account of 

village profits and payment — St'^rting point. 

Where a suit U essentially one for an account of village 
profits and payment the remedy is founded on the 
statutory duty imposed by S. 188(2) (/) of the C. P. 
Land Revenue Act which duty arises in the year follow¬ 
ing the year in which the profits arise. Such a suit is 
not for profits but for payment of sum found due on 
taking account. The cause of action arises in the year 
following the year in which the profits arise. (J/w/, C. 
J.) Oajadhar Prasad S'. Govind. I.L.B. (1942) 
Nag 620 - 200 1 0 . 59l»16 EN.2-‘1942 N.L.J. 
Ul = A.I.R.1942Nag.e6. 

Bfl. 174 and *^03 —Imperfect partition between 
two brothert—Bach allowed to retain home in the patti 
of the other—Retention if at Ueentet. 

Where there Is au imperfect partition of a village 
between two brothers and each is allowed to retain the, 
house occupied by him in the patti of the other, their i 
position regarding the houses is not as that of licencees. i 
To such a case S. 203 of the C. P. Land Revenue Act I 
cannot apply for the person in occupation was originally 
a proprietor of the mahal. The retention of the hou>e 
must be held to be under the conditions contemplated 
by S. 174 of the Act. {Stone, C. J. and Bou, /.) 
BEHARI l.AL ASARAUSAU GYANIRAU NARAYAN. 

203 1 0. 67-lSB.N. 106-1942 N.L.J. 606-A.I.B. 
1943 Nag. 23. 

■ ■■■ — 8 . 187—Minor lambardar—Exetcise of power-:— 
Procuduie. See 1940 Dig. Col. 157. BRlj MOHAN 
SINOH V. TuLSiRAii. 1 L.B. (1942) Nag. 63. 

■ -8.187 (8>^lnterpr«tallon—‘The duties of the 
office*. Set 1940 Dig., Col. l57. RRIJ MuhaN SiNGH 
». Tulsikam. I.L£. (1942)Nag. 63. 

" “8. 188— liahtlity tt acciunt— 
Nature and exUnt—Joint ounagement tedth <t eo-iiar. r 
—liaiility, how afeeteJ. 

Y. D. 1942-U 


O. P. LOCAL 8ELF O0VT. ACT (1920), 8. 73. 

The lambardar fa under S. 188, Land Revenue Act, 
under a statutory liability to account. He is the person 
entitled and bound to recover the village profits and he ^ 
fa bound to account for them to his co-sbarers. If he 
allows another peison to recover some portion of the 
profits, then that person must be regarded as bis agent 
and that in no way relieves the lambardarof bis reipon- 
6ibility« {Stone, C.J. and Bote, J,") RaDHIKA PRASAD 
V. NandKUMAR. 1942 N.L.J . 366. 

-S. 188 - Village profits—Right to interest eft— 

Plea of non-realitatioH of rent — Onus. 

Inteiestcan be allowed on village profits which are 
unreasonably withheld. Where parties are members of 
the same family and one or other is associated in the 
management of the propeity it is not right to allow 
interest until such time as relations became strained and 
one side demanded profits and interest from the other. 
When the lambardar pleads non reglisaiion of certain 
rents, the onus is on him to prove that they were not in 
fact realised. {Stone, C.J. and Bose,],) RaDUIKA 
Prasad S'. NANDKUMAR. 1942 N.L.J. 366. 

-8* 188 (2)— Calculation of profits payable to 

eo-sharers—Rent of ex-proprietary holding—If to be 
taken into account. 

When a person in exclusive ownership of sir land 
transfers it to another, be becomes the tenant of his 
vendee and not of the entire proprietary body and pays 
the rent only to the vendee. Hence the rent fixed for 
such a bolding has to be taken into account in calculat¬ 
ing the village profits payable to the co-sbarers. 
{Pollock, J.\ DAU PARMANAND V. DAU KaNHAIYA- 
LAL. I.L a, (1942) Nag. 699-1942 N L.J. 475- 
202 1.0 427-16 a.N.61»A.1.6.1943 Nag. 6. 
— ,■..■8.188 (2) (c) —Duty to account—When arises. 
J«C. P. LAND Revenue ACT, Ss. 160 and 188. 
1942 N.L.J. 111. 

8.189—Removal from office of persons mention¬ 
ed in—Grounds. See 1940 Dig.. Co]. 158. BklJ 
MOHAN Singh t>. TutstRAU. LL.B. (1942jNag. 63. 
——8. 192 (1) —Order fixing remuneration unaer— 
When takes effect—Retrospective operatim in respect 
of suit for rendition of account. 

An order fixing the remuneration of a lambardar 
under S. l92 (1). Central Provinces Land Revenue Act 
relates beck to the dale of the appointment as it is an 
order which ought to have been passed on that date. 
Hence though a suit lor rendition of accounts is filed 
before the date of the order, it could be given retrospec¬ 
tive effect and the amount due as remuneration can be 
set off as against the profits found due. {Myogi, /.) 
VlTHAL V. JAGANNATH. 1942 N.L.J. 30. 

CIENTBAL PROVINCES LOCAL SELF-GOV- 
EBNMENT ACT (IV OF 1920). Sa 66 and 79(1) 
{'Vi)—Effect of rules framed in regard to election 
ditpnUt—Powers of Cottrt under S. 65 

From the rvlcs framed under S. 79 (1) (w) of the C. 

P. Local Self Government Act it must inferred that 
it was never intended to depart from the principle that 
there should be no Interference with decisions of peti¬ 
tion Courts in election cases and that the powers under 
S. 65 should only be cxeicised in very excepticnai cir-' 
cumslances. {Binwy, F-C) KUNJ BlH.\RlLALr. 
Pandit Premshankar. i 942 N*i J. 88. 

--S iZ—Appitc^Uty - Suit for dsffertsote between 

amount fsid to employee and amoMut payable. 

When a District Council wrongfully withholds pait of 
* the pay it has assigned to it* employct^s, then the suit 
may be on a contract and not for something dcoa cr 
purported to be >'....)e under the statute. Where the 
. complaint is that the District Coundl did not under the 
C. P, local trelf-Govemment Act assign to tbk plaintiff 
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0 P. LOCAL 8ELP-OOVT, ACT ^^1920), S. 73. 

Rs. 60 instead of Rs. 50. the suit falls within S. 73 of 
the Act. {Pollock, /.) District council, Bilas- 
PUR V. Bindraben. 1942 N.L.J. SS2. 

S. 73 (l) and (2)— Applicability — Sail for rent 
doe by the council in respect of school premises. See 
1941 Dig.. Col. 180. DiSTPicT Council, wardhai/. 
ANNA. I.L-E. (1942) Nag. 294. 

-8, 75—Interpretation. See 1941 Dig., Col. 181. 

District council. Wardha v. anna. IL.E. 

(1942) Nag. 294. 

— S. 1^—Election rules—tooling by ballot—Right 

of candidates to demand showing of ballot papers. 

Where the rules for the election of office bearers of 
the District Council provide that if the ballot paper is 
signed by a voter or marked by him in any other way 
that would reveal his identity the vote should be void, 
the implication is that the candidates can see the ballot 
papers as otheraise they could not raise objections. 
iSimiey, P.C.) KUNJ BehARI LaL v. PaNDIT 
PkBMSHANKaR. 1942 NL.J. 88. 

CENTRAL PROVINCES MONEY-LENDERS 
act (XUI or 1934)“Applicability—Onus—Money¬ 
lender, who is. 1941 Dig., Col. 181 . Sitaram k. 
Bajya. I.L.R. (1942) Nag. 466. 

—— Ss. 3 (2) and 7 "Eltpl.—Account not showing 
principal and interest separately—Explanation to S. 7, 
if would apply. 

Where in an account maintained in the mahajan 
system there is no attempt to show principal and interest 
separately, it cannot be held that such account has been 
kept in good faith and with the intention of complying 
with the provisions of S. 3 (2) of Central Province« 
Money-Lenders Act and hence the Explanation to S. 7 
cannot be relied on in such case a to cure the defects in 
the account. {Pollock, J.\ GuLabraOp. Mt. BaSan- 
TIBAI. 1942 N.L.J. 25. 

I 9, 1—“Applicability—Loan in name of minor 
son of money-lender—Father money-lender, real lender 
—Failure to comply with statutory duties — Penalty. 

Wherein a suit on a bond executed in'favour of a 
minor filed in the name of the son by the father as the 
next friend, it is found that the father was for a long 
. time past a money-lender, it is a fair inference that the 
real lender, the real carrier ou of business, is the next 
friend. Where such a lender has not complied with the 
statutory duties of maintaining account and fiunismng 
copies of It to the borrower, S. 7 enables the Cour 0 

disallow the whole or any portion of 
and costs. {Stone, C.J. SundeRLaL 

V. SlTARAM SANTARAM. 1942 NX. J- 130- 

- fl 7 Exol—Applicability. See CENTRAL 

PROVINCES MONEV-LENDERS ACT, SS. 3 (2) AND 7 

y ^\^'^p('^cJbflUy~Fiiial decree for sale in 
mortgage suit pasted. 

S. 11 of Money-Lenders Act has no 

application once a final decree for sale on a mort¬ 
gage has been pissed because once such a decree is 
passed, the decree Ceases to be a decree for payment of 
a sum of money, or for the payment of an amount 
found due. {Stone. C./. and Pose,/.) PraTAPSINGH 
V, GopaLDAS. 1942 N.L.J. 160. 

S. 11 —Application under — Forum. 
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The proper Court for exercising powers under S. 11 
of the C. P. Money-Lenders Act is the decree Court and 
not the executing Court. {Stone, C. /. and Clarke, J.) 

Hari Govind V. Indian Cotton Co., ltd., Bom¬ 
bay. I-L.R. (1942) Nag. 777. 

- 8 . IX—Order (m appUcaticn fer in$UilmtnU — 

A(»{eal, 


.\n order p^ed on an. appIicaUon for instalments 
under S. 11 of C. P. Money-lenders Act is appealable, 

GULAM&. ABOUL KADIR. 
IL R. (1942) Nag. 772“202 LO. 480= 16 R.N 90= 
1942 N L J. S98=A.I.R. 1942 Nag 140. 

- 8 ll—Powers under—Nature of—Interference 

by appellate Court. 

S. 11 of the Money-Lenders Act confers upon the 
Court discretionaty powers and where the discretion is 
exercised judiifially it is not proper for an appellate 
Court to interfere with it. {Stone, C,/. and Clarke. /.) 

Hari Govind 9 Indian cotton Co., lid., Bom¬ 
bay I.L.R. (1942) Nag. 777. * 

S. XZ—Applicability—Moneylender aavancing 
money for agricultural operations. 

S. 13, C. P. Money-Lenders Act applies only to pro¬ 
prietors who make advances cniy to tbeir tenants. 
Where plaintiff describing himself as a money-lender 
sues to recover money advanced for agricultural pur¬ 
poses, S. 13 does not apply, and be is not entitled to 
interest claimed where be has admittedly not complied 
with the provisions of Cl. (3) of .S. 3 (1) oftheC. P. 
Money-Lenders- Act. {Pollock, J.) Balkrjshna SaO 
». DHanva. 1942 N.L.J. 339. 

CENTRAL PROVINCES (AND BEBAR) MOTOR 
VEHICLES TAXATION ACT (1940), S. 8 (l)-r 
Taxation—Liability for, if depends on ownership or 
use of the motor vehicle. 

The ordinary principle In construing a fiscal statute 
is that it must be considered in favour of the subject. 
S. 3 (1) of the C. P. and Berar Motor Vehicles Act 
provide.' that tax shall be payable on every motor vehicle 
used or kept for use in C. P. and Berar. There can be 
no presumption that a motor vehicle is necessarily 
kept for use. Whether It was used or not Is a matter 
to be proved. Hence lax is not leviable where a motor 
vehicle is merely kept. {Pollock, /) BaPU RAO v. 
EMPEROR. 1942N.L J. 419. ^ 

CENTRAL PROVINCES MUNICIPALITIES 
ACT fU OP 1922 )—Rules for aisessment of conser- 
vaMcy find xodter rfi^e—Rr. 9 (j) and 12 and 

meaiUng of—Residential guarters attached to police 
stations—If ean be assessed separately. 

The plain and natural meaning ot Rr. 9 (a) and 12 (a) 
of the Rules and bye-laws framed by the Local Govern¬ 
ment for the assessment of conservancy and water rates 
is that when a portion of the .«ame building or a r.^nge 
of buildings is occupied separately by a family having a 
separate source of income that poru'on should be deemed 
(o be an independent and separate building notwith¬ 
standing that the portion forms an integral part of a 
larger structure. It was held that the residential quarters 
which are attached to a police station could be assessed 
separately as if they were distinct and independent build¬ 
ings. {Niyogi,j.) DEPUTY Commissioner, Nagpur 
V. Municipal committee. Nagpur. 1942 N.L.J. 
184. 

8.32 (2). Proviso—‘JwrA other day'—Construe. 


tioH—If can mean the same day. 

The words‘such other dayNn the proviso to Sub- 
S. (2) to S. 32of the C. P. Muni'.'lpallties Act cannot 
mean the same day. The word ‘other’ is used in con¬ 
trast to the ’sanie day'—when the statute expressly uses 
the word 'other'it must, by necessary implication, 
exclude that day which is not 'other day*. Hence an 
adjournment of a meeting to some later hour of the 
same day would not be in accordance with law and any 
business transacted by the meeting would not be at a 
properly constituted meeting. (Niyogi, /.) NOTUIED 
area COM.MITTEE, KOTA v. GOKUI. BhA|^ 1942 
N.L J. 329. ^ 
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0. p. MUNICIPAL. ACT (1922), 8. 48. 

■ ■ --8.48 ( 8 )—— /)itct?rnee/t<»t of u/ater 
tupplf—If (OHiiHuingwrfHg—Suit to direct reeonnef 
tiOH—U mitAti on, 

under the C. P. Manilipal Act, the Monlcipal Com¬ 
mittee is under no statutory duty to provide, or supply 
water to a private bouse- Hence where they disconnect 
a private waterpipe which they in their discretion had 
formerly allowe j. the doctrine of continuing wrong giving 
rise to a cause of action from day to day can have no 
application. A person aggrieved by such an act must 
his remedy within the period prescribed by S. 48 
(2) of the 0- P. Municipalities Act. {firilte and Pollock, 
//.) Dhondba laxman Kalar m. Secretary, 
MUNICIPAL CoMMiiTEE, Nagpur. 203 I.O. 400= 
1942 N.L. J. 626. 

— 8.66 fl) (cy—Bicycle not kept though used 
within limit! of Municipality—Liability to be taxed. 

A bicycle not kept within the limits of the C. P. 
Municipality though used within such limits is not 
liable to be taxed bKause the tax on bicyclescan only be 
levied under.S 66 (1) of the C.P. Municipalities Act on 
bicycles ‘kept within the limits of the Municipality’— 
and no question of lax could arise in such a case- {Bose, 
/) SHBOCHARANLAL V. THE SECRErARY. M. C. 
MaNOLA. 1642 N.L J. 310. 


8. 83(1) as applied to '&^\9X,-Appellate 
order of Deputy Commusioner—‘Appeal or revision, 
if liti against. 

No appual or application for revision lies to the Com* 
missioner or the Provincial Government against an' 
appellate order of the Deputy Comn)is>ioner under S. 63 
(1) of the C. P. and Bcrar Municipal Act: (Sinney, F. 
C.) MUNICIPAL COMMIITEE, AKOLA V. DHARSI 
OiGA Bhai. 1942 N.L J. 221. 


— ”Bb, 97 and 98 —Building bye-laws under, framed 
by Nagpur Civil btaiion Sub-Conunlltee, b)c-law 10— 
Sub'Comrnittee by resolution intetpicting bye-law—Re-, 
quisitton if binding on subaecment meeting of Sub-Corn 
mittee. 1941 Dig., Col, 182. Cawashah Bomanji 
V. PKAPULLA NATH. 197 1 0. 670 »14 R.N. 176. 

- 8b. 07 and 98—Buiriing bye-laws under, framed 

by Nagpur Civil Station Sul^Commiltee. bye-law 10 
and bye-law 10. piotiso 1—Construction of proviso 1— 
Word "area" in ptovlio 1—Meaning—Re»ol.ution 
making bye-law 10 (a) and (^) applicable to bungalow 
area excepting basli aiea and new settlements and bye¬ 
law 10, proviso 1 to settlements other than bungalow 
aiea— If ultra vires. Set 1941 Dig., Col. 183. 

Cawashah Bomanji v. Prafulla Nath. 197 1 c 
670-14 B.N. 176. 


0. P. BELIEP OF INDEBT. ACT (1939). 8. 6. 

CENTRAL Provinces reduction of in 

TBBEST ACT (XXXII OF 1936)— Applicability- 
Loan, prior to the Act—Judgment in suit on the loan, 
after the withdrawal of the Act. See 1941 Dig., Col 
184. SITARAM V. BaJYA. I.L.R. (1942) Nag. 468. 
~'~~-^Applieabtliiy~‘-Pro<eedings pending at the time 
of expiry of the Act. 

The effect of expiry of a statute is that it is no longer 
in force and in the absence of a provision to the con¬ 
trary. no proceedings can be taken on it, and proceedings 
already commenced determine r>;<i facto. Hence an 
applicant for relief under C. P. Reduction of Interest 
Act though he had 6 led his application when the Act 
was in force could not be given any relief if the applica¬ 
tion is decided after the expiry of the Act. (Bost /.) 
JASRUP Baijnath V. Seth Paramanand Das. l £ 
B. (1942) Nag. 764 = 202 I.O 466=15 R-N. 83o 
1942 N.L J. 400«A.I,B. 1942 Nag. 122. 

-8 3 (1)— f/ature of interest if tntended to be 

affected' by the Act-Agreement of parties, if the decid¬ 
ing factor. 

The Central Provinces Reduction of Interest Act 
only contemplates a reduction in the rate of interest and 
not any change in the nature of interest. Hence when 
parties have agreed to compound interest, the rate 
allowed in the schedule for compound interest can be 
awarded, while in cases where parties have agreed to 
simple interest, the rate allowed in the schedule for 
simple interest can be awarded, but It is not permissible 
to change from one side of the schedule to the other be¬ 
cause one works out at a higher amount than the other. 
{.Stone, C.J. and Clarke. J,) ABUUL HuSSaIN v, 

RaTanlal. 1942N.L.J.42. 

—~S. 8 (p—r/wr during which the Act applies. 

It isclear from the wording of S.3(l)of the Central 

Provinces Reduciion of Ii t# est Act that the courts have 
no power to r^uce inte. 6 .t beyond the period between 

BALWANT SINGH CHllATAR SiNOH. 194^ilX 


8 . 133 (lj(c)—Licence'-Whennccessary-In.j 

terprelalion—Flour mill worked by electric motor. See ' 

1941 Dig., Col. 183. Municipal Committee. Bilas 
PURV. Wamankao. I L.B. (1948) Nag. 269=197 
LO. 800*14RN. 167. 

.CENTRAL PROVINCES (ANDBBBXR) PRO¬ 
HIBITION ACT (1938). 8. 3 (h)-^,^#'- // 

ineludts mstkylaud spsttt. 

The definition of Uqnui lnS.3(4) of the Central 
Provinces and Berar Prohibition Act as Inaudlng all 
liquid containing alcohol Isclejiiy wide enough toiI^• 
dude methylated spirit. {Poll.nk, J.) Fida Hiue^.v 
I'. EMPEROR, 1942 N L J. 81. “u.sain , 


B. 1—Scope of. 


e ws • 

8. 7 of the Central Provinces and Berai PruhiSiti.-n 
Act merely providee pui'lshment for Altrtlng or aiieuin 
ting to alter denatni^apliit, and this oflence maybe 
cutnnntled iir addition to possoNsing such tplnt (/>,, 
loek.J,) FIDA IIUESAIN ». EmPMOR. IHaML j 
01 . 


- - 8.8 (1) and (3)—Z/wiVr to power of aptellate 
Court to grant relief. ' yPFcnost 

^ An appellate Court is a Court which is intended t«- r>,.r 
right decrees which were wrong at the date »C^ 
«ere passed. Where a decree was rUht wh*!'^^^ 

b. (l) of S. 3 of the C. P. Reduction of Interest Act 
According to that sub-section (he application weSd 
.0 be j,,d. .0 ,h. lower Coo,, .o'?ihe'^brAe,■’S” 
expired such a course is useless. The appelUe Cri^! 
can correct the decree and give relief oWy w5en?he 
decree appealed against w as wrong. {Stone Cl iw 

CENTRAL PROVINCES RELIEF OP iVTax-om 

EDNESS ACT 1 XIVOP 1939 T i 6 rivSS?!: 
-syar/ for specihe perform.nee of cSfr.i/ ,1 
-//’..re .V ,toyed on defenUnt's 4^:^iol; w 
unJ,..K,tiefof IndebUd^es, AdJ/ja' 'To t 
don! if J deft. ..uy of i,f^. 

A.clicfforbrvcificperfo.nMnceot a conlr «3 to «.|1 

,, 1 . 0 . b .C.|XC, ol . 0 , u.l,;,., 

led u^x..u.e a late^deedV.; n n"'!^ -TtS: 
dcsc.ilvd .,v .e-debt’ wiihln the me , « • ^e 

the word In the Relief of Indebtcdne>, aJ ^ 

the alternative relief of .^n-pensatio^ 

mj> .iM«»pecifi.- j>eiforn ar.ee iuelf. Hence there Is 
no debt HI ruspcct of that tehef also, ft follows that a 
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0. F. BELIBF OF INO£BT. AOI (1939), S. 6. 

duit for specific performance of an agreement to sell laud 
cannot be stayed under the Act becaase the defendant 
is not a ‘debtor’ under that Act. {Bast, /.) Debi 
PRASAD V. LAKHMICHAND. 1942 N.L.J. 460. 

■■'Ss. 6 and 23— Scop< of—Slay of pending pro¬ 
ceedings in Civil Court—Neeessily of notice under S. 6 
(Z)—Afere filing of application to Debt Relief Court, not 
sufficient. 

Ss. 6 and 23 of C. P. and Berar Relief of Indebtedness 
Act appear to overlap somewhat and the two sections 
must be read so as to be consistent with each other. 
Pending proceedings in a Civil Court will not be stayed 
merely b^ause an application has been made to a Debt 
Relief Court. There must be a notice issued to the 
Civil Court announcing the filing of such an application. 
{Pollock, J.) Damroolalo. Gokulprasad. IL. 
B. (1942) Nag. 676. 

■ — ' —8. 6 (1) and (8) —Motice of application under 
the Act served after sale—Stay of confirmation — Pro^ 
eeedings for confirmation if proceedings for the recovery 
of the debt. 

A notice of application made under sub-S. (1) of 
S. 6 of the Central Provinces and Berar Relief of Indeb* 
tedness Act does not operate to stay the confirmation of 
a sale of the judgment-debtor's property in which the 
bid was accepted before the notice of the application 
was given for this reason tb.it proceedings for confirma¬ 
tion cannot be said to be proceedings for the recovery 
of the debt. {Burton, F.C.) RaMCHANDRA t-. PAN- 
OURANG. 1942 N L.J. 69. 

'■■—8. 6 [yi—Construction—Proceedings tneaning— 
Sale of joint family property on father's Insolvency- 
Son's application under the Act—Sale in spit* of notice 
under S. 6 {}>)—Validity, 

S. 0 (3) of the C. P. Relief of Indebtedness Act ia an 
enactment that takes away jurisdiction from the ordi¬ 
nary Courts and must be construed strictly. The pro¬ 
ceedings referred to therein must mean proceedings 
against a person who has applied to the Debt Relief 
Court as made clear in the amendment. Hence where 
an Insolvency Court sells the joint family [J* 

insolvency of the father, though the sons aPP'*®^ *“* 

Debt Relief Court, and nonce of ‘‘ ‘ 

Insolvency Court, the latter Court was not obliged to stay 

nrSiiand the sale in spite of the notice is quUe 
?iid. {Mllock. /.) VINAYAK P. DHONDO. 1942 

y.L.J.8 6.^ fS )—of civil Court on receipt of 
notice—Question as to mointainability of application for 

by a Civil Cour. «„d.. S. 6 

tS'sUy p^Sit -be pa,.i« 

to°raise the question whether the appliMtion lies to the 
DeS Relief Court. It is not for the Civil Court to 
Swide whether the application lies and its j^urisrUction 
to do so is barred by S. 23 bf that Act. 

GULAM ALI V. ABDUL HuSSAlN. 1942 N.L J. 62. 
—^Sfl. 6 (3) and 17 —JiiritdUthH of Debt Rduf 
Courts in case of mortgage claims—Proceedings for 
passing final decree for foreclosure, if can be stayed 

under S.fiCS)- .. < wi,«. r P 

Reading the relevant provisions of ‘the C. v. 

Relief of Indebtedness Act as a whole it is clear 
that mortgages were intended to fall within the purview 
of the Act and are intended to be included in the defi¬ 
nition of ‘debt’. But though such claims are so in¬ 
cluded, a distinction is drawn between the position 
before decree and after decree. S. l7 of the Act 
which deals with mortgage decrees, restricts the juris¬ 
diction of the Debt Relief Court after decree in a mort- 


0. P. RELIEF OF INOBBT. ACT (1989), S. 20. 

gage suit to cases in which a decree ‘for payment of 
money on the mortgage has been passed’. Hence, 
where a preliminary decree for foreclosure has been 
passed, there is no decree as contemplated by S. 17 and 
it follows that proceedings in the Civil Court for making 
such a decree final cannot he stayed under S. 6 (3) of 
the C. P. Relief of Indebtedness Act. {^tone, 
C.J. and Bose, /.) DaN BaLWANT SlNGH v. MT. 
Binuabai. I.L.R.(1942)Nag.867=200I.C. 709= 
15 B.N. 13»1942 N.L.J. 11S«A.I.B. 1942Nag. 88. 
-■ ■ 'Ss. 6 (3) and 25—Position of Collector to 
whom decree is transferred for execution—Receipt of 
notice from Debt Relief Court—Proper procedure to be 
followed—Relative scope of Ss, 0 (3) and 23 tf the 
Act. 

The legal position, when a decree is transferred to a 
Collector for^ execution is that he is acting under the 
orders of the Civil Court and is only bound to comply 
with an order from that Court. If be receives intima¬ 
tion of an application to a Debt Relief Court which is 
likely to lead to a slay order from the Civil Court, b« 
should grant a suitable adjournment to enable the 
judgment-debtor to obtain a stay order. But 
the Collector would not be acting beyond his juris¬ 
diction in refusing to grant such an adjournment. 
Ss. 6 (3) and 23 do not overlap and S. 23 only bars 
the assumption of jurisdiction regarding a matter which 
i§ being dealt with or has already been dealt with by a 
Debt Relief Court. But in any case S. 23 only applies 
to Civil Courts and the Collector is not a Coilrt. {Bin- 
ney, P.C.) ChINTAMAN RaMJI v. BaLKRISHNA. 
1942 N-L.J. 167. 

——S. 6 (31 —Stay of execution — Scope—Decree 
against agrieulturist principal debtors and nen-agri' 
culturist surety— Agriculturist debtors seeking debt 
relief— Decree against surety also, if should be stayed. 

Where a money decree is passed against certain agri¬ 
culturist principal debtors and agaiust a non-agricultu¬ 
rist surety and all the former only apply for relief to (he 
Debt Relief Court, when notice under S 6 (3) of the 
Relief of Indebtedness Act Is sent to the executing Court 
the decree against the uon-applying surety- also should 
be stayed. The scheme of the Act is not to allow a 
man not entitled by law to recover the full amount of 
his debt from his debtors to nevertheless evade the law 
by being able to execute a decree for the full amount 
against the surety. {Grille, /.) RaJESHWAR VjSVA- 
NATH V. MaDHO MORESHWAR. 1942 N-L. J. 391. 

6 (3) and 25—Stay of proceeding in civil 
Court—Notice under S. 6 {5), necessity of. 

According to S. 6 (3) of the C. P. Relief of Indebted¬ 
ness Act, proceedings before the civil Court are not to 
be stayed until the civil Court has received notice under 
that section—Pending proceedings -iq a Civil Court will 
not be stayed merely becaase an application has been 
made to a Debt Relief Court. Where though a 
defendant in a moitgage suit had applied under the Act 
during the pendency of the suit but no notice was 
issued under S. 6(3)lo the Civil Court and a final 
decree was pass^ it was held, that it could not be set 
aside on the ground pf the pendency of proceeding* 
uiidor the C. P Relief of Indebtedness Act. {Pollock, 
/.) DaMODAR P. GOKUL PRASAD. 2001.0.14 = 14 
R.N. 324=1942 N-L J. 12=A I.R. 1942 Nag. 78. 


-3. 9 (3)—Application under the Act by some 

only of defendants in mortgage suit—Stay as against 
them only—Legality. Sec 1941 Dig., Col. l84. KULE- 
SHWAR Prasad & dwarka NadH. I.L.R.X1943) 
Nag. 677=14 R.N. 280=19910.463. 

-8, 20—Order of District Court under—Revision 

by High Court-Competency. 1941 Dig., Col. 184. 
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0. P. EBLIBP OP INDBBT. AOT (19SS). 8. SS. 

HiraLAL t>. ParaSBaMSaO. X98IO. 155«>UEN. 
206-ALB.1942 Nag.6. 

_8. iZ—Applieaiility — /uruJittiM of ozil 

Court if execute uviril uttJer Co-operative Societies 

Act—If barred. * 

The JoriidlctioD of the Civil Conrta in the nutter of 
executing an atvard (having the force of^ a decree under 
the^rovitions of the Co-operative Societies Act) where 
by a liability U created and the sura becomes due to a 
society tefdatered under the Co-operative Societies Act 
is not barred by S. 23 of C. P. Relief of Indebtedness 
Act. The reason is this. Owing to the operation of 
S?. 4.4 (3) of that Act, S. 26 of the Act, has no appli¬ 
cation to such a liability. Unless a nutter is transferred 
to the Debt Relief Court under S. 26 the matter is ftoi 
"pending before a Debt Relief Court!'. (_Sioru,C.y- 
ani Bite, /.) CO-OPERATIVK ^OCIETV NO. 2. JAIPUR 
V. LaXMANRAO. 1912N.L J.S8. 

-S. 2i~Cotsstruetiois—Bat of iuritJicHon of 

Civil Court. 

The provision in S. 23 of the C. P. Relief 
of Indebtedness Act which bars the jurisdiction of the 
Civil Courts ‘in respect of any matter pending before a 
Debt Relief Court' most be construed to mean any 
matter lawfully pending before a Debt Relief Court. 
{Stone, C.J. and Bose, 7.) Dau BaLWANT SINGH v. 
Mt. Bindabai. I.L.E. C1942) Nag. 367 = 200 1.0. 
709-16 E.N. 18-1942 N.L.J. 118-A.I.E. 1942 
Nag 86. 

•8. 28—Scope and applicability of. See C. P.. 


RRLIRF OF INDRBTEDNKSS ACT, SS. 6(3)AND 23. 

1942 N.L J. 167. 

OENTBAL PEOVINOES TENANCY ACT (I 
OF 1920), 8. 11 (amendment of 1940)—zf/p/rVa 
bility^Betrospettive operation—Principle as to^Rights 
of suceestion-^Crutial date. 

An act which affects vested rights and is not merely 
procedural, that is to say, one that affects merely the Bose, /.) Umae 
method of the enforcemept of the rights, cannot be 1942 N L.J. 177. 


0. P. TENANCY ACT (1920). 8. 24. 

S. 12 of the C. P. Tenancy Act does not render trans¬ 
fers in contravention of Its provisions void. They are 
only voidable, and that by a limited class of persons and 
in a very special and limited way. Hence there is no 
determination of tenancy on ^och a transfer. Now by 
virtue of Ss. 13 and 14 the heirs of the transfering ten- 
'ant steps into the shoes of the transferee and thus 
acquires the tenancy subject to all its liabilities, Just as 
much as he would have done had he succeeded as an beir 
on death. The usual rule that the assignee of a tenant’s 
rights is liable for arrears In the same way as the origi¬ 
nal tenant because of the privity of estate between the 
landlord and himSelf, would apply. {Bose, /.) GaNPAT 
GovtND e». Natha Bai. 203I.C. 439-1842N.L.J. 
631=‘AI.E.1942 Nag. 136. 

-Ss. 12,18 and 36—Surrender in favour of one, 

not a lapibardar—Remedy of lambardar. See 1941 
Dig.. Col. 185. MAHOMKD KHUDABUX V. RaM- 
Chandra RaO. 198 I.O. 449 = 14 EN. 224. 

-—■B. 12 (2)—Effect of sale of proprietary interest 
reserving Uhixdki^ist—Trgstsferor if becomes occupancy 
tenant who can claim exemptioti from attachment and 
sale. 

^^’hen a proprietoi’s entire interests in a village is sold 
excluding it is doing that which Is legally 

impossible so far as khudkasht Is concerned. The 
khudkasht is not his to be so reserved or excluded. The 
sale of the share would be good and would stand. The 
reservation or exclusion would be bad in the sense that 
no right, tide or interest in the land would 
remain in* the proprietor or transferor. It may 
well be that it would not be altogether, tneffec* 
tive as between the transferor and transferee, It 
may be that an estoppel would arise as between 
them but it would not affect the rights of third parties 
and it would not make the transferor a tenant of some 
sort so as to claim exemption from attachment and sale 
so far as the khudkasht is •oncerned. {Stone, C.J. and 
Bose, /.) UMAB.M DESHPANDK f. DATTATRAYA. 


presumed io have retrospective operation. The amend¬ 
ment of 1940 deleted the proviso contained in S. 11 of 
the C. P. Tenancy Act and is silent as regards lit 
retrospective operation. Hence rights of succession to 
tenant who 'died prior to the amendment would be 

S verned by the Act as it stood prior to it> amendmeot. 

Hyogi.j:) TulaRAM c/. TEJIRAM tliB. (1942) 
Nag. 206-2001.0. &4-14EN. 316-1942 N.L.J. 
72-A.IB. 1042 Nag. 40. 

8a. 18,13 and 14 —Objett of legislature 


IN 


•Sa. 13 aad \2^Aeeeptance of surrender by co- 
sharer working as joitst lambart/ar—Surrender if i» 
contravention of S, 12 —Right of aeguieseing lambardar 
to ekallenge. 

Where asurrender of an occupancy holding is accepted 
by a co-sharer who was for long working as joint lambar¬ 
dar and taken to be such by all inclading the lambardar 
appointed it is not open to the latter to seek to set aside 
the surrender as being In contravention of S. 12 of the 
C. P. Tenancy Act Inasmuch as be himself bad 
acquiesced in treating the other at joint lambardar, 
though not really appointed as such. The Utter tnust' 
be taken to have acted as a co-sharer on behalf of the 
pioDiietary body and with the implied consent of the 
lambardar. {Binney, F.C.) SaMIULLAH KhaN p, 
Kbu.arnaTH. 1942 N.L.J. 69. 

■— —9.14 (2 )—Application putting forth daim^Jf 
can be made after date fixed, 

S. 14 (2) of the C. P. Tenancy Act prescribes for a 


enacting—Interpretation of Act in c-monance with¬ 
out y of Court. 

Ss. 12, 13 and 14 of the C. P. Tenancy 
Act are designed to protect the heirs of a 
tenant and to preserve to them, u far u that 
can be done, the very special estate of Inheritance 
which the tenancy .^ct and its predecessors have created. 

That U the broad aim of the legislature. It therefore 

behoves Courts when Interpreting the Act to give effect _ _ _ 

to that object as far as they can. bearing in mind of I notice to a»i known heirs and a proclaination"lnviting 
course all the usual rules of interpretation. Wh'enevei | all persons claiming to be hdrs to appear on a particular 
there Is doubt or room for teaching a decUlon either 1 date fixed. The section does’not bar the conaderatloo 
one way or theotlier, the endeavour should be to further, I of a claim made even after the date so fixed. {Binney 
as far as that Is practicable, the aims of the lecislttuie I A-C.) Chanurabai Kalar p. RatanLaL «aL. 
as gathered from the Act Itself. {Bose. J.) Ganpat I OOVIND. 1942 N.L.J. 698. 

«»-imN.LJ. -aai-Prtorto am.Bdmant-A'pftW of eieet- 

Wl-A.I B 1942 NAg. 138. 1 ^ mentioning an-.-unt o- arreart-If can afeet 

—18. IS tad 14—.Sfi’Fv ami tg/it 0 f^Tranf\ereetmtni. 

/rrlW Xfdation pf S. l2—Egict—PractfdiM(t underl If a notice under S. 24, C. P. Tenancy Actio fact U 

St. 13 «Ni li—Liabiltty of the person put in passetsum, I »erred on the tenant and he Is n’^l so misled by It that he 
for arreaVt of transferor. \ wffers sohstaniUUnjury, then no plei baaed upon a* 
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0. P. tenancy act (1020). S. 24, 

oinissioa to state the amount of arrears in the notice or 
each other error or omissions is of any a%'ail. Ejectment 
could not be set aside on account of the omission in the 
notice. {Bimty, F. C.) GanpaTRAO v. SantOSH 
RaO. 1942 N.L J. 613. 

Transfer cf ordtr of eiec'ment-^Powers 
of Revenue Oflieer in dealing toith—‘Question ofdis-' 
charge of decree, tf can he adiudieated upon. 

Although the Revenue Officer to whom the ‘order for 
the ejectmert’ has to be transferred under S. 24 of the 
C, P. Tenancy Act is not empowered to adjudicate on 
any such matter as the discharge of the decree, yet if 
such a point is raised, should return the matter to the 
Court for determination. The Court which passed the 
decree on the executing side or any Court to which it 
transferred Ibe^ecree could In execution entertain this 
question as to the ‘discharge’ of the decree. {Stone, C- 
/.) MjtKH_ANLAL V. PODHtRAM. 1942N.L J. 348. 

' S. 35—'Abandonment — Meaning — Right of 
reversioners, when abandonment is by life holder of 
occupancy tenancy. ]94| Die., Col. 186. MURLI 
DHAR t». HazarilaL. I.L E (1942) Nag. 703«202 
I.O. 26=15 E.N. 61*A.I.R-1942 Nag. 108. 

” fifi—Sanction to transfer sir —Discretion if 

can be directed to he exercised—Proper order to he pass- 
ed by Chit Court. 

No Civil Court can dictate to a Revenue officer as to 
the granting or withholding of sanction to transfer Hr. 
It can only dictate to the party concerned what he Is to 
do. The proper order would be that the party should take 
all necessary steps to obtain sanction, the 8 ther party 
being given liberty to apply to Court for further direc* 
tions should it appear that steps are not being taken to 
carry out Court’s orders. It is for the Revenue Court 
to decide whether sanction should or should not be 
given. {Stone, C. /.) HiRALAL v. MUNSHI RAHMAN- 

LAL. 1942 N.L. J. 340 


CHARGE. 

% 

Seb II, Art. 1— Abandonment by life tenant— 
Reversioner’s right to sue for declaration—Starting point 
of limitation, 1941 Dig, Col. l87. MURLIDHar 

V. Hazarii.aL, ILR.'1942)Nag.70S=16BN.61 

=2021.C. 25=»A.IR. 1942 Nag. 108. 

CENTRAL PROVINCES USURIOUS LOANS 
(AMENDMENT) ACT (1934 W/ retrospect,ve. 

The C. P. Usurious Loans (Amendment) Act which 
amended the Usurious Loans Act of 19l8 has no retro- 
sp^live operation. The result is that in transactions 
prior to l5—6—1934 the date on which the Amending 
Act came into force recourse cannot be bad to that Act. 
{Grille and Palloeh, //) KaLuSINGH v. CHHITTU 
Singh. 1942N.L.J.455. 

CENTRAL PROVINCES VILLAGE SANITA¬ 
TION AND PUBLIC MANAGEMENT ACT 
{\^2fi)~ Village Sanitathn Panchayat eonstituied 
under powers given by—If a juristic person. 

A Village Sanitation Panchayat brought into existence 
under the powers conferred by the C. P. Village Sanita¬ 
tion and Public Management Act is not a juristic person 
and hence cannot sue, (Stone, C.J. and Bose,/.) 
Chairman, village Sanitation Panchayat v. 
ABDUL KAdar. I.L.R. (1942) Nag. 717=202 1 0. 
621=16 E.N. 94=1942 NX.J. 438=A.I.R. 1942 
Nag. 114. 

- S, 6 (l)(d) andR 2t—Right to collect d,tes— 

If can be sold. 

The sale of the right to collect the dues which a 
Village Sanitation Panchayat Is authorised to collect by 
the C. P- Village Sanitation and Public Management 
Act i« wholly illegal and outside the powers created by 
the Act or the rules made thereunder. {Stone, C.J. and 
B ue J.) CHAIRMAN. VILLAGE SANITATION PANCHA- 
VET P. A BDUL KaDar I L R, 1942 Nag- 717= 202 
10, 621=16 E.N. 94 = 1942 N.L.J. 437 = AI,R. 


S. 93 and Partition^ Act (1893), S. 2 ^—Parti¬ 
tion not possPl> in Vitw of S. 9i—Power of Court to 
apply S 2, Partition Act. 

Where in view of S. 93 of the C P. Tenancy Act 
read with R, 2 of the rules framed by the Financial 
Commbsioner In exercise of power* conferred on hmi by 
S 109, partition of an occupancy holding is not possible 
the Court can order .sale under S. 2 Partition 
distribution of the proceeds. 

CHaNDp. .ShanKARKHO. 1942NLJ. 13i. 

-s. Vi^Aruars of chtatf^d by 

lonthardar^ Court and romfiftOM ^ 

When a Court presided over by a Revenue Officer 
passes a decree for arrears of rent it creates a debt of 
^ J J kA »>v^*ated as an ordinary decree by 

. _ Court should be a Revenue 


1942 Nag. 114. 

CENTRAL PROVINCES (AND BBRAR) 
MOTOR VEHICLES TAXATION ACT (1940). 
. See C. P. MOTOR VEHICLES TAXATION ACT (1940). 

CENTRAL PROVINCES (AND BEEAR) PRO¬ 
HIBITION ACT (1938), 

See C. P. PROHIBITION ACT (1938). 

CENTRAL PROVINCES AND BEEAR RELIEF 
or INDEBTEDNESS ACT (1939). 

See C, P. Relief of indebtedness act, 

CERTIORARI—Writ of. See PRACTICE—CERTIO¬ 
RARI. 

Cess— Coo-sumart and ginti—lf recoverable in 
village Tilana — P/atttreof cess. 

The gao sumari or giniicess is not' now recoverable 


Ino 'ftver the executing court snouia oe a Revenue —•- —• —... 

officer When the decree is obtained by a lanibardar jlaw in the Tilana village. Gao-sumari and ginti both 
who is'no longer the lambardar when it is executed, he have the same signification. This cess was originally 
can nevertheless execute it and It is no concern of the levied not as a grazing cess bat as a tax on the number 
ludgment-debtor that a new lambardar has been ap- of heads of cattle possessed by individuals. {hf.R. 
pointed. The money collected will be held in trust by BHOI.a p, KaJJA. 1941 A.M.L,J. 120. 

the decrw holder lambardar {Stone. C.J.) CHIuta- \ csAMFERIT—S ale of propesty to hnanee litigation 


man V. Shrikisan. 1942 N.L.J. 344. 


—//* amounts to. 


S. 106 and C.P. Coda (1908). S. vVbere A contracts with if that ^ will finance 

trying rent of. litigation and that if A wins that litigation so as to be in 

Under S. lOo, C. P. Tenancy Act, the Court before I ^ position to complete a transfer agreed to between A 
which a rent suit is brought is a Civil Court having, of j a will complete the transfer, it is not champer- 

necessity, as its presiding officer a Judge. who is also a I jt ;$ a case in which A is selling properly in order 
Revenue (^cer. Such a Court is not a Revenue Court Kq rajse money to finance litigation and the agreement 
but It IS a Civil Court having as Its presiding officer a J jg enforceable, {Stone, C. J.) HIRALAL v MQIIfHI 
Judge with certain qualifications. He must be both a I rahmANaLI. 1942 N.L.J. 340. 

Judge and a Revenue Officer C./.), MaRHaN. __ ^ c ,nn 

LaLp. BODHIRAM. 1942 N.L.J. 348, 1 CHARGE. . 9 « T. P. ACT, S. lOO, 
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OHABITABLB AND BDLIOIOU 8 TBUST 8 ACT 
(XIV OF 1920). S 5 —AppUc*Wl5ty-Requiremenis— 
Dedication to idol—Nature of trost. Ste 1941 Dig.. Col. 
187. Byankat Paikaji LONABI r. kamchandka 
MamaDK). 197 LO. 602-14 SJT. 179-LL.E. 
(1942) Nag. 468. 

■ I 8 « 6 — Dittritt Judgt ieiecidt 
it a IrMSt »ai a truit which the Act atplitd. 

S. 5 of the Charitable and Religious Tnisu Act con¬ 
fers powers on the Court to arrive at a decision on the 
question whether the trust was a trust to which the Act 
applied, upon a summary enquiry and it is clearly neces¬ 
sary where objection is taken to the applicability of the 
Act. that the Court shall decide this question. But this 
is subject to the provision in S. 5 (3) which provides 
for stay of proceeding to enable the contesting party to 
file a suit for a declaration. Where a party fails to file 
a suit whhin the time allowed the District judge is per¬ 
fectly justified in making a summary er.qairy and co« - 
ing to a finding that the Act was applicable. {Bennett, 
/.) NageshwaR DaSS*/. HARNAM DASS, 200X0. 
611=15 E.0.29=1942 O.W.N. 337=1942 A.W.B. 
(0.0.) 226-1942 0. A. 246=A.I.B. 1942 Oadh 387- 

OHIN HILLS BEGHLATION OF 1869, 8s.4 
(1) and (4) and 34-A—Offence of illicit manufacture 
and possession of spirit in Chin Hills—Accused not a 
'Chin’—Law applicable. Set 1941 Dig., Col. 188. 
The KING r.YooNGOON. 197 1.0. 734=14 B.E. 
146-43 Oc.LJ. 258. 


OHOTA NAG TENANCY ACT (1908), 8 . 49. 

rjiyoT land in the village; it is not necessary that a 
rcur*t to become a settled ruiyur should hold the same 
land coutinuously for 12 years. {Sw<in$v ) Kamakkya 
Narain Singh t>. Dhuplal Ram. 8 B B. 828. 

— . 8 a. 26 and SS-A— Sent, tohen first heeamt puya- 
bU—Rtnt payable and rent paid—ZHstinction — Procee¬ 
dings under Chapters XI1 and XIIl~—Finding that 
renttvasFi. 14-4-0 /iraw. l954 r<» 1961, SamM and thence 
Rs. l5 up to I9l3, A. D^Restoratson to Rs. 14 ' 4—0 
—Material date —1954 Sombat or \9\Z, A.*D, 

S. 26 of the Chota Nagpur Tenancy Act was designed 
to legalise in certain circumstances enhancements which 
under the old law bad Ireen illegal. There is further a 
distinction between the rent payable and the rent paid. 
Where in a proceeding under Chapters XII and XIII 
of the Chota Nagpur Tenancy Act, the finding was that 
from 1954—1961 Sambat, the prevailing rent was Rs. 
14—4—0. that from 1961 to the time of inquiry in 1913 
A. D. the prevailing rent was Ks. l5, and Assistant 
Settlement Officer in those proceedings re-established 
Rs. 14—4—0, 

ffeldt that the Kent Reduction Officer was clearly 
justified in acting on this finding and in taking 1954 
Sambat as the year in which the rent first became paya¬ 
ble, and it was wrong to take I9l3, A. D, 4s the year 
when the rent first became payable for purposes of 
reduction. {Swanty,) CHOTA NAGPUR BANKING^ 
ASSOCIATION Ltd. V ASHUTOSH PATHAK. 8 B.B. 830* 
8 . 47— Scope—Occupancy raiyat—Money decree 


-— 81 . 10 and 41-High Court--Powers of revision against-^Appointment of receiver in execution—Juris- 
—Proper Court to revise. See 1941 Dig., Col. 188, dictiost of Court 

T • S. 47 of the Chota Nagpur Tenancy Act only prohi- 

A *0 . . os. jjjjg jjjg 5 jg qI holding of an occupancy raiyat in 

OHOTA NAQPUB ENCXTMBEBED ESTATES execution of a decree gainst him ; it does, However, 
ACT (VI OF 1876), 8 . 12-A—Scope—Objection to P*’®vent execution of a decree, against an agriculturist in 
•ale in execution of property inalienable—Dismissal- ^"7 other way open to the decree-holder, such as, by 

Suit after sale to declare same void and for possession the appointment of a receiver, which is one of the 

Competency. C. P. CODE, S. 47^ 2SPat.LT.66. modes peimitted by S. 5l. C. P. Code. The Court 

-S. Vl-hL—ScoPe—Sanction—ff tondiUtn preee- 1 therefore jurisdiosion to appoint a receiver in cxecu- 

dent—Subuquesd sanction — Sufficiency to 1 ^ decree against an occupancy raiyat, 

transaction sffscUd without samtion* 1 holding In execution is prohibited 

Under S. 12 A of the Chota Nagpur Encumbered ®|,**'* Act. ^dgar- 

Estates Act| the sanction of the Deputy Commissioner *^*2 BanwariLaL SahU v» BaLDEO Sah. 200 
must precede the alienation or charge* If an alienation I J, ‘ ^ B.E. 710 = 23 Pat. Le T. 

or charge is made without such previous sanction, by a 

person not competent to make it, the alienation or "S* C2) (as amended In 1938)—Scope- 

charge is void in view of S. 12*A (3). It is not cured decree—Attachment and sale of crops on land of 

by sanction given subsequently. Subsequent sanction Objection on ground that crops were 

cannot transform what was a nullity into a valid under-tenants—Sustainability. See 1941 

uansaction. {Harrtes, C.J. and Chatterfi, /) Shvam RamdaS SaHU v. KaPIL SaHU. A. 

Behari Singh v. rameshwar Prasad Sahu. 20 

208—8 B B. 837-14 B.P. 393 b I - 8 . 49—Bhuinbari tenure—If includes 

AXE. 1942 Pat. 213, pahnai lands. 

OHOTA NAGPUB TENANCY ACT (VI OP lonai Bhuinberi lands, which are referred to in S.48of the 
—Revision—Powers of Commissioner— Nagpur Tenancy Act include Pahnai landsj 
ease-Apptieation by landlord /vr Ml®®"^ provision in S. 49 for 

duetim of rent by Commissioner—Uialilw the transfer of tenures includes transfer of 

Under the Uw the Commissioner has wid,. t {Afsddleton.) ZaHOOR AU v. 

supervision, including the piwer ol ^-^.N. 744 - 8 B.B. 223. 

even when such correction is against the interMts'o??hd -w sulfieieni 

party applying in revision. In an appllS 5* -Meas^ing of-Transfer of part of eneusn- 

landlord against an order reducing the rent thr^SLIi tenure—ff can be tanctioned- 

sloner has therefore the power to further reduce‘Hat the examples of "reasonabk 

though no appeal or revision petition hu^^ kI suffiaeni purpoiw given in S. 49 (2) of the Chota 
the tenant. {Swanty.) ChOta Naopur benefit of the 

association ltd., cr. ASHUTOSH PATHar ^ w w tenure itself, and not for the benefit of the tenure-holder 
880. **aAK. 8 B.B. 1 as well. It is difficult to make an abstraction of what 

— 8 17—cw/r^/ P.iv-f—/- i benefits the tenure but does not benefit the teoure- 

toavr/eW/tfrii tuxyui—Conltmuous ielding c/| bolder. U it not unreasonable to say that as only • 

• Unde/s -r P«t of the tenure is being transferred, the traoMctioo is 

settled 1 ‘'Hoi* Nagpur Tenancy Act, a I to the benefit of the remainder which will be tbeun- 

•viiiea 1 , a rasyat who has contlniwusly held as a‘ encumbered property of the proprietors, whereas other- 
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OHOTA NAG. TENANCY ACT (1908), S. 62. 

\Tise the whole tenure would be encumbered. 
dlctoH.) Zahoor ali V. Nanuu PaHAN. 1941 P. 
•WJi. 744 = 8 B.E. 223. 

• ■ 8. V2r-“Sccpt^Rtnt of holding commultd in 

1926— Reduction of—It barred. • 

S. 62 of the amended Chola Nagpur Tenancy Act is 
a bar to reduction of rent of a holding which was com¬ 
muted in 1926, as S. 33-A (0 is not included in S. 62 
(2) ( 1 ). (.yawMsy.") KaMAKHYA NARAVAN SISGH V. 
Dhuplal Ram. 8 B E. 828. 

——S. 74 A — Applieahility — Purchase of tenure at 
sale in exeeutivn-^Right of rafyat to apply for Pradhan 
service. 

There is no warrant for holding that when a tenure 
is extingfuished the rights which existed under it, inclu¬ 
ding the 'right of the raiyat to apply for a Piadhap 
service, still survive. S. 74'A of the Chota Nagpur 
Tenancy Acf is concerned with a case in which a 
Pradhan has been evicted by a landlord; a case of pur- 
chase of a tenure at an execution sale does not come 
within the terms of S. 74-A. {^Middleton') DaLU 
GAUR V. Radha GOBIND SlNGH. 8 B.E 530. 

——S. %\-^Retord of rights—‘Presumption of tor- 
rectness. 

The record of rights relating to a particular plot 
though it may not be a record under S. 132 of the Act 
is entitled to the presumption of correctness under S. 84 
of the Act and should not be overlooked. {Dhailet /) 
GOBARDHANDaS V. SURESH CHANDRA. 203 10. 
621»9 BE.91=A.IE. 1942 Pat. 489. 
——8.84(3)—Survey record of right—Entry in— 
Value of Entry based on known palta—Effect. See 
1941 D'g., Col. 191. HaRakhnath Ohd^r v. GaN- 
PATRai. 198IC 680 = 8 B.E. 449=14E.P. 488. 

■ —S. 177* proviso — Mere declaratory suit—If 
maintainable. 

S. 177 of the Chota Nagpur Tenancy Act does not 
Suggest that the suit which may be brought under the 
proviso should not be merely a declaratory suit, but 
there should also be a prayer in such a suit for some 
kind of consequential relief, {Fatl Ali, /.) 

PRATAP Ram MissiR V. Beni natm dubev\ isb i- 
0. 711=8 B.E. 459 = 14 E.P. 498 =A.I.B. 1912 pat. 
449. 

—^S. 184. proviso 

""W t:%rf84 0fthe Chota N^ Tenan^ 

Act prohibits the arrest of a 

faction of a decrw for a Bhunihari tenure, 

rent ts due m resect of a ^ is not a tenure. 

c ?,V?lr^Ll aDS andifthein^^^^^ of a certid 
S. 210 (2) will n HJ* jjjng qt Bhunihari tenu/e, S. 184 

cate debtor IS arrest of the certificate 

^''ZZ'rfmdd/eton.) BRAJDKO NaRAIN SlNGH t-. 
BHrNNATH SINGH. 8 B.E-305. 

Z——S. 184, proviso (ty^Seope of—If bars arrest 

of debtor. 

Proviso (3) to S. 184 of the Chota Nagpur Tenancy 
Act has nothing to do with the arrest of a certificate 
debtor, it merely restricts the attachment or sale of 
movable property. (^Middleton.) BRAJDEO NARAIN 
Singh v. Bhannath Singh. 8 B E. 306. 

— -3b. 198 and 210 (2) (as amended)—Relative 
scope and application of—Decree for money—Execu¬ 
tion against property other than tennr^—Right of 
decree-holder—“Any immovable property"—Meaning 
of. See 1941 Dig., Col. 191. LAL InderJIT NatH 
Sahi DE'i V, pratapUdai Nath Sahi DEO. 199 
I.O. 83=8 B.E. 488=:14 E.P. 6S2=A.I.E. 1942 
Fat. 84. 


0. P. CODE (1882). S. 267-A. 


——S. 208— Sale for arrears of rent—Effect of— 
Underraiyat with occnpancy right—If liable to be 
evicted by purchaser. See BENGAL RENT RECOVERY 
(Undertenures) Act, S. 16 . 20 Pat. 870. 

Sb. 217 and 210—Scope—Order of Commis* 
sioner under S. 208 (1)— Revision—Interference by 
Board of Revenue, 

S. 208(1) of the Chota Nagpnr Tenancy Act gives 
the Commissioner ample discretion to exempt or refuse 
to exempt a portion of the tenure from sale; and an 
order of the Commissioner on an application for exemp¬ 
tion under S. 208 (1) is ordinarily subject to revision by 
the Board of Revenue. The Board will not interfere 
unless extremely strong grounds are made out, (Middle' 
ion.) GOKULSAHU V. PRATAP UDAI NATH SHAH 
Deo. 8 B. E; 294. 

-Sb. 217 and 218—Scope—Suit for arrears of 

rent—Decree by Deputy Commissioner—Revision— 
Competertcy. See 1941 Dig., Col. 192. MaDHIM 
GHASlt/. NarkuSahu. 1941 P.W.N.748 (1). 
CIVIL PEOCEDUEB CODE (1882), S.267A- 

Applieability—Agreement providing for termination of 
execution proceedings— If falls under first fort. 

The first part of S. 257 A of the Civil Procedure Code 
of 1882 refers to agreements which suspend the opera¬ 
tion of a decree, not to those which put an end to the 
execution of a decree altogather. An agreement which 
provides expressly that no further steps ara to he taken 
with the execution proceedings is not within the mis¬ 
chief of the first part of the section. (Brumfield and 
Sen. //.) GOVIND NARAVAN v. BHIKU GQPAL. 201 
I.C. 788=15 R.B. 117=44 Bom.L.B. 409-A.tB. 

1942 ^— operation of—If m force after 1908 

-If ^pt Vive by S.l3 (c), DeUhon Agriculturists 

^*^Ther^is’no warrant for bolding that S. 257.A of the 
r Je of CivM Procedure (1882) Is kept alive by S. 13 
/■ •N/sffheDekkhan Agriculturists* Relief Act before it 
Ss amended in 1932. S. 257-A was repealed by the 
r p Code of 1908 and cannot be regarded as being In 
force after that for the purposes of S. 13 (e) of the 
Dekkhan Agriculturists' Relief Act. (Broomfield and 
Sen If.) COVIND NARAVAN ». BHIKU GOPAL; 201 

10 .'788=15 EB. 117=44 Bom. LB.409-A.LB. 
1942 Bom 221. 

— -.-8 267-A— Sanction—What amounts to—Appli. 
eation "granted suhjeet to the usual conditions"—If 
amountsio sanction. 

'Where application is made to the executing Court 
under S. 257 A, C. P. Code (1882) for perroissiofl to 
execute a mortgage of property belonging to the judg¬ 
ment-debtor in 8.itisfaclion of the decree, and the Court 
makes an order on It, “gr®”*®** subject to the usual 

conditions”, the order of the executing Court cannot be 
regarded as equivalent to the sanction required by 
S. 257-A. (Broomfield and Sen. //.) GOVIND 
NARAVAN V. Bhiku GOPAL. 20110- 788=16 EB. 
117=44 BomLE. 409=A.I B. 1942 Bom, 221. 

_s_s, •ISgi.p^Seope—Agreement to execute mort¬ 
gage in course of exeeuthn-Mortgage premiding for 
instalments and for advance interest-Furtker provi¬ 
sions for further interest in ease of default in payment 
of instalments — Mortgage—/f vend as « 

Where a mortgage deed executed by a jud^ent^- 
debtor in pursuance of an agreement made un^r S. 
257-A. C. P. Code fl882) in the course of execution 
providing for payment by instalments and for a sum of 
money as interest in advince further stipulates for pay¬ 
ment of farther interest in case of default m the pay- 
meat of the Instalments the stipulation for such further 
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0. P. CODE (1908). S. 8. 

and is hence appealai)le. The order cannol be regarded 

immaterial thai the appeal I9 directed, not against the 
the adjudication Itself, but against the consequent order 
of dismissal. y.) ABDUL MaJID s'. AMINa 


C. P. CODE (1889), B. 267 A 

interest 00 default Is by way of penally and can be re¬ 
gard! 

^roomftU' atil Sift, JJ.) GOVIND NaRAYAN f>. 
BhikU GoPaL. 201 10. 788 = 15S.B. 117-44 
Bom.L E. 409=A.1.B. 1942 Bom. 221. 

——8. ^l’h.~Sccpe—AgriemtHi to pay advance 
infirtsi—If toid •4nJef 2nd part of uttion. 

Where an agreement provides for payment bo the 
judgment debtor of a sum of money as advance interest, 
if the amount added as interest in advance to the 
amount claimable In the darkhast is less than the inte* 
rest which would have accrued due under the decree, 
there is no question of excess payment, and there is no 
Contravention of the second part of S.257*A,C. P. 
Code (1882). {BroowtfUld and Sen. //.) GOVIND 
NaRAYaN V. BHtKU Gopal. 20110.788=16 B B. 
117=44 Bom.L B. 409=A.tB 1942 Bom. 221. 

- (V or 1908), Sa. 2 (2) and ^1-Appeal 

Exttntion tale — Exeett delivery — Application for 
rt’delivtry of Part delivered in excess—Order on—If 
decree—Appealabili ly. 

Where in execution of a decree a property is sold, 
and the'judgment*debtor, after delivery of possession, 
applies for re*(lelivery of a part of the property delivered 
on the ground that more than the extent of property 
sold has beer delivered to the purchaser, the question 
is one falling under S. 47, C. P. Code, and the order 
on such an application is'theiefore a decree within the 
meaning of S. 2(2), C. P. Code and is appealable. 
{Kingand HappeU, JJ) SREE KaNTA GOUNDAN 
i». JAVANI. 1942 M.WN 190-55 L.W. 169-A.IR. 
1942 Mad. 406 (1)=(1842) 1 M.L.J. 886. 

“ ■■■ ' Sa 2 (2) and ^7—Applicability—Proceeding 
under 0. 20 P. 12—Direction as to mesne profits in 
preliminary decree for partition—Final decree not 
patted—Appeal — Competency—Proceeding if one in 
execution. 

In a case where the special provisWns of O. 20, 

R. 12, C. P. Code, can be properly applied, S. 2(2). 
C. P. Code, cannot be invoked. Nor would S. 47 
apply for a proceeding under O. 20, R. 12, C. P. 
C<^e, i.e.. an inquiry into mesne profits, is not a pro¬ 
ceeding in execution but one in the suit itself. An 
order for an enquiry as to mesne profits must neces'^arily 
^ embodied in a preliminary decree which must ordi¬ 
narily be f^^ed by a final decree. Where a prelimi* 
nary dectf^^rds mesne profits from a specified date 
and gives a direction under K. 12 of 0,20, there has 
to be a final decree drawn up in accordance with 
R..12(3). Unlilthat final decree is drawn up there is 
no rlgl\t of appeal against the order for mesne profits. 
{Davis, C.J, and fVestoH, J.) SahijraM RVPCHAND 
¥. ALU TUNDU. I L.B. (IMl) Ear, 66S=2oo I a 
74=14 B.8. 206=A.I.B. 1942 Sind 60. 

"■ 8 .2 (2) and 0 P. Land Revonu® Act ( 1917 ), 

8. 76 (S)— to mate a reference under S. 75 (3) 

•^*^>’'*-ftppliettHlity. 
The decision of a Civil Court to make a reference 

under S. 75 (3). C. P. I.and Revenue Act, to the Settle- 
ment QSieer U not a dtaoe and henco aiPwalahlA 
M such. {Digby, j.) Raohunath Bhujkau b 
S ri’u PahladdaS. 1948 N.L.J. 674. J ^ai e. 

“ ‘B.2{2)—Deeret—Order dismiuine atteal for 
non-payment of additional Court-fees dtwtatoded — 
Appeal^ 

.'P***^ non-payraent of 
w additional Court.fee demanded of the appellant 
Wlowlng upon an adjudication on a qattilon^ the 
cliwificatloo of the suit comes within tli d^Ulon of 
a deent andev wb S, (2) of S. 2. c. f. Code, I 

Y. D. 1949-12. 


KHATUN. I LJt. (1942) 2 Cal. 258=201 1.0.688 
-16R.O. 269=76 O.LJ. 893 = 46 O.W.N. 697 = 
A.I.R. 1942 Cal. 639. 

-8. 2 (2)—Decree—Order modifying scheme 

framed under S. 92. 1941 Dig.. Col. l93. Srijib 

nvavatirtha V. Dandy Sami Jagannath 
ashram. 199I.C.841-14E.0.648. 

— 8.2(2)—Decree preliminary or final—Executa- 
bliity. 5rcl941 Dig..Cul. 193. LalBHAGWAT SlNd^ 

V Haki KeSHEN-DaS. 17 Luck. 249 =a I.e. 1942 
Oudb 1. 

■!-S. 2 (2) and 0. 7, E. 11 (a)—Failure to furnish 

patticulats—Order discharging #fendants, if appeal- 
able. See 1941 Die.. Col. 19J. NAZIR ABBAS v. 
Raja Azamshah. I.L.B. (1942) Nag. 428 = 167 I. 
0.620-14EN.173. 

-8. 2 (2 )—Order dismissing appeal for non-pay- 

ment of Court-fee — Appeal—Revision. 

An order of the appellate Court dismissing a memo¬ 
randum of appeal for non-payment of deficit Court-fee 
is a decree and is appealable as sneh. A petition for re¬ 
vision fiom that order is, therefore, not competent. 
{Tek Ckand, J.) BaRKAT BIBI v. NaZIR alias NADIR. 
199 I.C-298 = 14 R.L. 883=43 PL.E. 710 = A.I,R. 
1942 Lah. 64. 

■ 8. 2 (5)~Foreign Court-Courts in Berar, if. 
See 1941 Dig., Col. 194. JAONIRAM PREMSUKH » 
GanpaTI. 198I.0.87S-14E.N.261 (F.B.). 

' 8. 2 (12)— Mesne pnfits — Ascertainment—Test. 

On the terms of the definition of mesne profits what 
the plainUffs have to show is that with reasonable dill* 
gence more might have been realised than was actully* 
leAlised by the revenue authorities In the Way of profits 
which term includes both renl8< and premiums, if any. 
The true test is clearly not what the plainiiS has lost by 
his exclusion but wbat the defendant has or might rea¬ 
sonably have made by his wrongful possession. What 
the plaintiff In such a case might or would have made 
can only be relevant as evidence of what the defendant 
might with reasonable diligence have received. (Derby- 
shite C. J and Natim Ali,.jJi PROVINCE OF BENGAL 
V. PURNA SaSHI CHAUDHURANI. 75 OX.J. 479. 

' - 8, 2 (17) (d) and (h)— Liquidator appmnttd by 
Registrar of Co-oPeratixe Societies—'if public effieer— 
Co-operativeSoeitiesAct, Ss. A2and 43. 

A liquidator who has been appointed by the Registrar 
under S. 42 and the terms of whose appointment are 
regulated by tne rules framed by the Punjab Government 
under S. 43 is a public officer uithin the meaning of 
S. 2 (I7) (4), C. P. Code, and hence in a suit against 
him notice under S. 80, C. P. Code, is necessary. The 
appointing authority being not a Court of justice but the 
Regi-trar of Co-operative Societies, the liquidator is not 
an officer of a Court of justice and therefore S. 2 (l7) 
{d) C. P. Code, is not applicable to him. (y’«»r*g» ^•7- 
and Munir, J) ABDUL GhaNI n. ANJUMAN DEHI 
IMPAD BaHML 893 1 0. 863= 44 P.LE 640=AJ.E. 
1942 Lah. 287. 

' St. 8 t&d Collector and Deputy Collectcr 
under Orissa reuancy Act—If Cit*7 Courts. 

Per Dkatle and M,iMokar tall, JJ. Meredith. /. 
ewttra.—The Court of the Deputy Collector and the 
Colleaor while trying ca^s or hearing appeals under the 
Orissa Tenancy Act are Revenue Courts and not Civil 
Courts even though they may be tryiag suits oe procet- 
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C. P. CODE (1908), S. 9- 

dtngs of a civil nature. {Dhavlg, Manohar Lill and 
Mertdilh, //.)' AkJUN RaUTARA t/. .KRISHNA 
CHANDRA. 21 p*t. 1«198 10.353=14 E.p. 420 = 
8 BE. 361*8 Cut. LT. 63=AXE. 1942 Pat. 1 
(P.B.). 

-S. 8 —Construction—“To any suit”—Meaning— 

If includes also decree in such suit. 1941 Dig., 
Col. 194. Ranganadham V. Ponnacharamma. 
197 I.O. 027 = 14E.P 322=23 Pat.L.T. 87=8 B E. 
256=A1E. 1942 Pat. 128. 

I 8 . 9—Civil Court—C. P. Debt Relief Courts. 
Set 1941 Dig.. Col. 195. DISTRICT Judge, hoshan* 
GABADt'. SHRIKISAN DaS. 198 I.O. 824= 14 B.N. 
247=A.I.E. 1942 Kag. 8. 

S- by one priest to reeaver fees received 

by an unauthorised priest — Maintainability- 
A suit by orte priest against another to recover the 
fees received by the latter in connection with a ceremony 
at which he officiated in an area which was alleged to be 
exclusively allotted to the plaintiff is maintainable in a 
Civil Court and could be decreed if the facts alleged are 
proved. /,). GanPAT r. BaBU. 1942 N. 

L J. 443. 

——S. %—Suit for declaration that Village CountH 
had no iurisdietion to entertain suit—Jurisdiction of 
Civil Court—North IVetl Frontier Province Village 
Council Act, S. 23. 

By virtue of S, 9. C. P. Code, a Civil Court 1$ fully 
competent to entertain and decide a suit for a declaration 
that the Village Council had no jurisdiction to entertain 
the suit filed before it and that the decree in that suit 
was obtained by fraud and did not bind the plaintiff. 
{Alsnsnd, J.C. and Mahomed Ibrahim, /.) ALI 
ASGHaR V. WaLavat shah. 201 10. 664=15 E. 
Fesh. 24*A.I.B. 1942 Peah. 65. 

' ' S. 9— Suit of a civil nature — Declaration of 

right to inherit Birt Jijmani right — £nter(ainability 
by Civil Courts. 

An action by a legal heir of a gangaputra or a 
at Benares for a declaration of his right to Inherit Btr 
Jiimani right (which is heritable .property and in some 
c^ses transferable)' and for an injunction l,. 

the defendants from Interfering with 
and for recovery of possession of the 
a suit of a civil nature as the right . {jabal 

property and is cognisable by Ovd^C ^ 

Ahfnad and a i81»1942 A L.J. 

Application for letters of 
.... .,. 3 .19— ^igh Court while similar 

Z)///rrV/ Court—Property outside 
^hmlls of latter Court exeeedmg lO OOOin value— 
^J^plicatiotsin f/ighCourt—If can be stayed-Sueees- 
sifn Act. S. 273. 

S 10. C, P. Code, ts not limited to suits. It applies 
to an application for letters of administration by reason 
of the provisions of S. 141, C. P. Code. An applica* 
tion for letters of administration filed in the High Court 
while a similar application in respect of the same estate 
previously filed in the Court of the District Jadge is 
pending, cannot be stayed under S. 10, C. P. Code, 
when the property situate outside the province of the 
District Judge exceeds Ks. 10,000 in value. The Court 
of the District Judge not having jurisdiction to grant 
the relief claimed in the application before the High 
Court, the sociion can have no application. {Sen, J ) 
LIUAN SINGH, In the goods of. I.Ii B. (1942) 2 Oal. 
194. 


C. P. CODE (1908), S. 11. 

-S. 10— Applicability — Cause of action different 

though pMStion of law same. 

Though (he questions of law involved in the new suit 
are the same as those involved in certain pending 
appeals hnt the cause of action is an entirely new one, 
S. 10 of the C. P. Code has no direct reference to the 
matter and the new suit cannot be stayed. {Braund 
and Yorke, //.) KAILASH ChANDRA JAIN.». 

Jhamola Kunwar. 1942 A.L.W. 291 

3. 10— Applicability and scope — Directly and 
substantially in issue—Test to decide—Delay in apply 
ingfor stay—Ifgrounfffor refusing stay—Mandatory 
nature of section. 

The words of S. 10, C.P. Code, are mandatory and 
enjotn the Court not to proceed with the trial of any 
suit in wnich the matter in issue is also directly and snb- 
staotiallyin issue in a previously instituted sijit. The 
fact that an application for stay is' delayed is no ground 
for refusing stay. But before a stay can be ordered it 
must be made out that the matter in issue in both the 
suits is the same, although the reliefs asked for in the one 
is not of the same character as in the other. The real test 
whether the two suits are parallel is that if the first was 

determined, the matters raised in the second suit would 

be ret judicata by reason of the decision of the first suit. 
{Blackwell, J.) TrIKAMDAS JETHaBaI f;. IIVRAJ 
KaliaNJI. 2031 0 .359 = 44Bom.L.E. 699=A.IE. 

1942 Bbm. 314. , ^ . 

——Ss. 10 and 151—Jurisdiction of High Court— 
Injunction restraining defendant from litigating in 
another Court—Power to grant. See l94l Dig., Col. 
196. BHAGAT Singh Bugga p. dewan . Jagbir 

SawhnEV. 1991.0. 32=14 E.0. 514. 

_a 10— i'WV of claim for theka money under Stay 

of Proceedings Act-Pdection of applseation to reopen- 

Fresk suit, if barred-proper remedy. 

Where a claim for theka money is stayed under Stay 
of Proceedings and an application for its reopening 
after the passing ofAmending Act IX of 1937 is rejected 
and a f''«b brought for the same relief, it is 

barred by S. lO, C. P. Code, for as long as the order 
slaying the previous suit remains in force another suit 
in respect of the same cause of action and between the 
same parties Cannot be entertained. The proper remedy 
is to appeal against (he refusal to reopen the suit. 
{Shirreff, S. M. and Salhe, /.M.) MOHD. SaFAR v. 
VIST. HaJIKA BiBi. 1942 O.A. fSupp.) 368 = 1942 
A W E. (E 0 V.) 342“ 1942 0 W.N. (B 662. 


•S. 11 — Applicability—Dismissal oj 


tsiit 


under 


5. Agra Tenancy Act as premature—If operates as 
res judicata at regards fresh suit. 

S. 11, C. P. Code, has no application unless an issue 
has been beard and finally disposed of on merits.. Where 
a suit under .S. 44. Agra Tenancy Act. i* dismissed as 
being premature it does not operate as res judicata \o 
bar the institution of a fresh suit under same S. 44 
of the same Act. {Sathe. A.M) BashiR Ahmad 
KhaNi.. Kundan Lal. 1941 OA. (Sopp.) 938= 
1941 A.W.E (Eev) 1164= 1942 O.W.N. (B.E.) 17 
X942E.D. 33. 

- S. 11 —ApplicabiUty-Execution proceedings— 

Execution against surely’‘struck off'after enqui^ into 

merits—Effect. Sec 1941 Dig.. Col iW. RAM GOPAL 
r.BANStDHAR. 17 Luck. 366=197 1 0. 806=14B. 
0 . 295=A I.E. 1942 0 udli 183. . . 

-3. W-Cause of aetion-Decssson sn suit for 

arrears of rent for one ycar-If rK judicata r« /j/er 
suit for arrears of rent for several years filed tn aCosert 
of higher grade-Competency to try , 

Though in view of the Explanation appended to R. 2 of 
0.2.C.P.Code, successive claims inresp^of rent 
(o** several years arising out of the eame obligatioo 
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0- P. CODE (1908), S. 11. 

deemed to cooftitote one caase of action, it cannot 
••id that a composite caase of action relating to anears 
of more (ban one year is a different one from that rela¬ 
ting to one jear. If it is possibie to treat the entire 
cause of action upon which the later suit is founded as 
divisible and if in (be earlier suit cne of the component 
parts of the caose of action was relied on then the pre¬ 
vious decision w ill stand as a bar to the extent of the 
matter involved in the previous soit. If an earlies decision 
bars a suit to recover arrears of rent for one year, it 
must logically bar a suit in respect of any other year. 
Hence, a decision in a soit for arrears of rent for one 
year would operate as res fssJieafb in a later suit between 
the same parties for the recovery of arrears of rent for 
a number of years filed in a Court of a grade higher 
than that in which the eailier snit was filed. The com¬ 
petency of the Court to try the subsequent suit refejn to 
its competency at the time when the fir<t suit was 
broughf. {Niycgi. /.) TEKCHAND KaPURCHAND V. 

BIRZaBAI. I.LB.(1842)Nag. 721=202 I.0.S17>» 
16 E N. 77=1942N.L.J. 423=AI.E. 1942 Nag 119. 

■ S. 11—Co defendants—Conditions necessary. 
See 1941 Dig.. Col. 197. Radharani DaSSI». Bivo- 
DAMOYEB DaSSI. I.L.E. (1942) 1 Cal 169 = 200 I 0. 
216=14 B.O. 685=46 O.W.K. 245=A.I.B 1942 
Oal. 02 . 


0 P. CODE (1908), S.ll. 

decree and is not barred by the principle efi Res iudtcu 
on the ground'that a separate appeal has not been file 1 
against the dismissal of the cross objection. (Bennel and 
CAubm//asan, JJJ) BKHAKILALc'. RaMCHANDHA 
SHARMA. 200IC.172=14BO 570 = 1942 A WB. 
(O.C.) 141 = 1942 O.A. 120 = 1942 O-W.N. 184=A.I. 
B. 1942 0. 335. 

S. 11 —Ccmipetency to try the subseguent suit — 


■S. W—Co-defendants —judicata between— 


Differtnee in ral^atiors. 

The decision in a former case cannot operate as res 
judicata in a subsequent suit between the same parties 
on (he same cause of action if he valuation in the later 
suit is beyond the jurisdiction of the former Court. 
{fihulam Hassan and Agarwals /J.) MUNICIPAL 

Board of i.ucknow v. Government of the 
United Provinces. 1942 0 A. 398=1942 O.W.N. 
667 = 1942 A.W.B. (0 0.) 318(1). 

•8 11 —Competent Court—Decision of questiem of 


Conditions, 

In order that a decision may operate as res judicata 
between the co-defendants, ihr* *e conditions mu-t be 
fulfilled, namely, there roust be ( 1 ) a conflict of interest 
between the CO defendants, ( 2 ) the necessity to decide 
that conflict in order to give the plaintiff appropriate 
relief, and (3) a decision of the question between the co- 
defendants. The first condition will be satisfied if the 
pleadings on record raise,the conflict of interest as bet¬ 
ween the defendants no matter whether the co-defen¬ 
dants pleaded anything inter se or not. {//asim Ati and 

//■) Chandulal agarwaila p. Khalilar 
RahamaN. I,L B (1942) 2 Oal. 299 ^ 46 O.W N. 729. 

— 8 . 11 —Co defendants —Res judicata between— 
Conditions^Absentee defendant not having notice of con • 
ftict—Effect of. 

In order that a decision may operate as res judicata 
between the co-deiendants, three conditions must be 
fulfilled, namely, there niu<t Ire (I) a conflict of interest 
between the co-defendants; ( 2 ) the necessity to deciee 
that conflict in erder to give the plaintiff appropriate 
relief; and (3) a decision of the question between the 
CO defendants. The doctrine of res judicata as h^ween 
co-defendants must, however, be applied w| h great 
caution. Where the plaint itself in a prior suit*, did not 
raise any conflict between the defendant and the co¬ 
defendant and the defendant did not appear, but the 
co«defendant appeared and claimed an interest fiODfiictine 
with (he interest of the absentee defendant, the decision 
if any. on the point cannot operate as res judicata unless 
the absentee defendant gets notice of the conflict. In such 
circumstances the matter cannot be said to have been 
heard and finally decided so. as to bind the nariT« 

Where only a croa objection U filed but it U wronalv 
numbered separately as a cross appeal and U dlipo^ 
ot In a common and single judgment but two de^s 
are prepared and the unsuccessful party challenges the 
totire decree dismissing the suit and pays full Coorr 
the appeal is jn fixm and sut«anceafalnsi the entire 


tit/e by Revenue Cou t in rent suit—If bars suit for 
declaration of title in Civil Court. 

The decision of a Revenue Court in a suit for rent 
that the defendant is a tenant and liable to pay rent does 
not bar the defendant from maintaining a suit in a Civil 
Court for a declaration that be is the owner. {Agarwal, 
/.) Jawahjr V . NiAz Ahmed khan. 19910. 
682 = 14 B.O. 509 = 1942 BD, 162=1942 A.WB. 
(00.)65=1942 O.A. 84 = 1942 O.W.N. 68 =A.I.R. 
1942 O. SOI. 

•S. 11—Competent Court—Pecuniary jurisdiction 


—General principles of res ;WrV<j/a—Applicability. 

5ccl941 Dg..Col. 198. MithoolaLJaINaRayan. 
)199 I.0.537= 14 E.N. 283. 

■8. 11— Conflicting decisions—Later decision to 
prevail over former—Application of principle—Lsmits 
to—Earlier erder on claim under O. 2\.R. ti—Suit 
not filed withtn one year to set aside order—Later^ cont¬ 
rary decUi^tn—If prevails ever former order. 

Where there are confliciing decisions or Judgmennls 
inter partes the later adjudicatioa should be taken as 
superseding the earlier for purposes of res judicata. But 
this principle cannot be applied in a case where the 
earlier decision is an order on a claim petition which 
under 0.21, R. 63, C. P. Code, has become conclusive, 
0. 21, R. 63. Is a statutory provision and the Court must 
apply It. The piovisiou being a mandatory provision, 
there is no room for the application of the principle of 
res judicata as regards conflicting decisions in such a 
case. {Leach C. /. and Byers. /.) .AkKaMMAL v. 
KomaraSami Chittiar. 65 I,W. 511=1942 H 
WN. 567-A.IB 1942 Mad. S 6 = (1942) 2 M.L.J. 
316. 

• 8 .11—Constructive res ftrtfrVd/d—Applicability 
of doctrine—Cenditrons. See l94r Dig.. Col. 199. 
Ohandrayva I/. ChINNappa REDDi. 200 10. 492 
= 15 B.M.69. 

” ““S. W—Directly and substantia/ly in' issue— 
Basis of possessory title invoited different in the two 
suits — Bar of res Judicata, if arises. 

Where In the prior case the question for consideration 
was whether the plaintiff had obtained title by virtue of 
the d^rdma custom and his claim to have done so was' 
negatived and the claim in the later suit though with 
referer.ee to a portion of the property Included in the 
earlier suit wm ^ a different bast, altogether it was 
held that the earlier deeirion did not operate as res judi¬ 
cata m the later case (or the basis of the possessory title 
involved in both were different and the rater# of Uile 
raised in the later suit did not arise for d€Ci»ioo in the 

• arlier suit {Bennett and Modeley, J/.) HaRI SaRAN 
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0. P. CODE (1908), S. 11. 

DaS V. BHAGWAT PRASAD Tbwarj. 2001. 0.126= 
14 E 0. 649 = 1942 A.L.W. 68 = 1942 A.W R. (0 0 ) 
80 = 1942 O.A. 18=1942 O.W.N. S4=A I.R. 1942 
0. 286. 

■' —8. W—Dirally and substantially in issm— 

Dfrision on inUrpretaiion /<?«/—Res judicata. 

When the cause of action is different, an earlier 
decision on the interpretation of ihe law will not operate 
z%res iudicatyi. {Broomfield and Sen, //.) MaHA- 
DliVAPPA SOMAPPA V. DHARMAPPA SANNA NlNGAP- 

PA. 2031.0. 655=44 Bom L.E.710=A .LB. 1942 
Bom. 322. 

'■ —S. W—Direeily and substantially in isntt^ 
Decision on issue not necessary fior decision of case—If 
operates at res judicata in a subsequent suit. 

When a matter directly and sutetantially in issae.* *In a 
subsequent suit has been directly and substantially in 
issue in a previous suit and has been finally heard and 
decided between the same parties the issue cannot be 
re-opened in a subsequent suit notwithstanding the fact 
that the previous suit could have been decided indepen* 
(lently of the decision upon that issue. {Agarwal, /.) 
Husaini V. Shankar. 199 lo. 609-14R.0.494= 
1942 E.D. 71 = 1942 0 A IS (2) = 1942 A.W.E. (0. 

O. ) 25 (2) = 1942 O.W.N. 26=A.LE. 1942 0. 809. 

S. 11— Direetly and substantially in issue— 
Identity of suhjeet matter—If essential for operation of 
doctrine of res judicata. 

• The principle of res judicata ■ would apply though the 
subject matter of the two proceedings may be different 
provided the issue is the same. {Divatia. Kama 
Maroti V. Mallappa Krishna. 203 I.O. 339=44 
BOm.L.E 678=A.1.B. 1942 Bom 309. 

' 8.11— Directly and substantially in issue—Issste 

in later suit also in issue in prior suit—Finding in 
prior rttiV—Res judicata. 

Where the question involved in an issue in a suit was 
also directly in issue in a previous suit between the same 
parties and adjudicated upon and ike finding on such 
isgue was upheld in appeal, the matter is res judieata 
between the parties in the later suit. {Lobo, /•) 
ABDULLA HaROON v. MUNICIPAL CORPORATION OF 

Karachi. I.L.B. (1942) Kar. 306 =A.I.B- 

Sind. 17. . ;«c„e_ 

-S. ll-Directly and substantial.y «« 

Subject-matter in prior proceeding * Sn^resoectof 
subject mattef in later Pr“eedmg-Claj _ 
attached crops on land - Dismu-a*^ harred bv 

attachment of land itself—Claim PETHURAJU 

Mica,a. Su >941 Dig., col. |00. ^THURAJU 

KONEK. MUTHUSWAMI AVVAR mlj 

E,M.273=A.I.».1942Mad. 128=(194i;2 M.L.J. 

S W—Directly ond substantially in issue— 
Subject-matter of prior and later suit-If to be identi- 
tal^Decision as to one property—If res judicata in 
respect of another property claimed under same title. 

Where the decree In a suit depends on an issue as to 
title, the finding on that issue is binding as res judieata 
in a subsequent suit although the subsequent suit is with 
regard to a property different from that involved in the 
prior suit, when the claim is made under the same title. 
{Agarwala, /.) ABUL HaSAN v. NANHE SHAH. 1942 

P. W.N, 94. 

■ --S. 11—Dxtrine of ret judieata and of estoppel 
—Distinction between. See 1941 Dig., CoL 200. 
Radharani DaSSI V. BINODAMOVEB DASSI. I.L.B. 
(1942) 1 OaV 169 = 2001.0- 216=14 B 0. 685= 46 0. 
W.N. 246=A.I.i. 1942 Oal. 92. 

— ■ ■ *8. 11— Execution proceedings — Constructive 
res judicata— Failure of judgment-debtor to object to 
saleabilify of property before sale—Effect of. 


C. P. CODE (1908). S. 11. 

Per Bhide, /.—Where the judgment-debtor had notice 
of the ait.'ichment and sale but had failed to raise the 
objection that the property was not liable to be sold 
under S. 60, C. P. Code, before the sale, he is precluded 
from raising it after the sale on the principle of construc¬ 
tive res judieata. 

Per Tek Chand /.—Where the order for sale is passed 
under 0. 21, R. 64, C. P; Code, after notice had been 
given to the judgment-debtor and he has not objected 
that the property is not liable to sale, and in furtherance 
of that order the property has been sold, the judgment- 
debtor is precluded from questioning the propriety of 
that order and impugning the sale on the ground which 
he might and ought to have taken before sale. (Tek 
Ckand. Bhide and Beckett, //.) GaURI v. Udf 
I.L.B. (1942) Lah. 659=203 1.0, 166=44 PL.B. 
303=A.I.E. l942Lah. 163 (F.B.). 

- S. 11—Execution proceedings Constructive 

rrf/WrVfl/fl—Failure to object to maintainamlitj of 
application or jurisdiction of executing Court—^pf'sal 
on footing that it is a proper application—Enect— 
Plea that later application is barred by hraitatioii aa 
former one was not according to law—MainlainabiMy. 
See 1941 Dig., Col. 201. HaRBANS NaRAVaN SINGH 
V. Uma Shankar Prasad. A.LB. 1942 Pat. 

_ S3. 11 and Ub—Execution proceeding^De> 

cision against suretf—Reagilation hy separate suit 

^-rro/res judicata. . . 

It isopen to a decree-holder either to proceed against 
a surety in execution of his decree or to bring a separate 
suit acainst the surety on the surety bond and it is o^n 
to the surety if he has not been made a 

execution proceedings, to bring a separate suit to decide 

hiSillty under the surety bond. Where the surely hw 
made aDarly to the execution proceedings and 
Raised a defend that has .been decide J then it U 
notoDentobimto rai^e again the same defence m a 
li-narate suit. The principle of w rWiVn/a would apply 
t?«ach a case. (Pollock, /.) JaGNA FacOO POWar ». 
OHKKAL BHIKOO Patil. I.L.B. (1942) Nag. 779 = 
201 I.O. 692= 15 K.N. 66= 1912 N.L.J. 413=A.LB. 
1942 Nag-107. 

-—S. 11 —Execution proceedings—Dispute between 

heir of deeree-helSer and judgment-debtor—Decision 
that former was validly adopted son of decree-holder— 
If opiratet as judicata in subsequent suit. 

A decision arrived at in execution proceedings on contest 
between a person claiming to be the heir of the decree- 
holder and the judgment debtor, that the former was the 
validly adopted son of the decree-holder who was the 
owner of the disputed property operates as res judieata 
in a subsequent suit between the same parties with re¬ 
ference to a part of the same estate, although the sub¬ 
ject-matter of the later suit may not be the identic^ 
property inverfved in the prior proceeding, v ■' 

Kama Maruti v. Mallappa Krishna. 203 I.O. 
339 = 44 Bom.L.E. 678 =A.I E. 1942 Bom. 309, 

-8. ll—Exe'UtioH proceedings—Exeeutability of 

decree—fudgmeni'debtoPs right to raise in later appli 
cation for exeeution-Omission to raise in previous 
applications — Effect —Res judicata. 

There is some limit in time and opportunity m to 
when objections to the effect that a deCTM is 
able can be taken in the execution of the dwrw. ii 
cannot be held that the judgment-debtor can « any 
lime, however remote, raise for the first time obj^lons 

which go to the root of the decree. . 
the first suitable opportunity, and if he does not. then 
the point must be deemed to have beeri raised and 
decided against him. by reason of the principle of res 
judicata which applies to execution proceedings as much 
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w to other legil proceedings. Where, however, prev^M) ^00 I-O. 27-14 B.M. 646-(1941) 1 M. 

eiecodon applications are foond to ! __8'll-£r p^ru deaee. Stt 1941 Dig.. Col. 202 

StVett^^ “brSn^":?Ul Nations ^ Pb.OMB.DA Dhb. .. JOHURI LaU 198 1.0. 462-14 

?:rk^^dTo w ktttenTt rS in a decision- of the Privy CoaacU in another is not a 

subsequent eiecution application. {.Oaxit, C./. 1 decree withm the meaning of b. 11 and the only 

rS/.) GodhuMAL p. MT. BhambHO. I.L.E. proper course in 6uch a case IS to adjourn the suit with- 
^OR- A T \L fiind 11 0^^ making any decree, until the anal determination of 

\ _ \i—Ex<€utiipt ptMidingt ^MaiUn ' the other ?alt. {L^rd Th'inkmm.^ KUMAR CHANDRA 

iH,am/proc«ding^^t^W^Z^K^, . I SlNGH p. MlDNAPORE ZEMINDAKY CO. 69 I A. 61 

Per Bhide, /.—The principle of ret judieati will 
apply even to roattets decided in the same execution 
nroceedings. iJPik C^uhJ, Bhide snd BteitH^ //) 

GaukIs.Ude. I.L.E. (1942) Lab. 669=208 I.C. 

166-44 P L.B. 302=A.I.B. 1942 Lab. 163 (F.B.) 

S. 11— Exeeuiicii procuditgs — Matter not 
deeiJeJ on merits—If ean be re-opened. 

r J'”’ 'S b,®a cim; ol' code, 10 set .side en « p.ru decee on the allegations 

Co4Pi re In a rt i»wViiq quit Ls neither rele-1 summons had been fraudulently suppressed, that 

rarr' SS e^ rarsn^^^^^^^^ l^hongh » mmor at the date" of the',nit 

bin Inally decided between the parties to those procee- and supported by false evidence, but 

dings, the eSect is the same as that of an interlocutory these were found .against and the application ww dis- 

judgmentinan ordinary suit and is binding upon the mi^eB by the Court which was competent to decide the 

parties for the rest of the proceedings, if it has been matter, the dwision operates as res ,tn/uaia, and no 

flowed to become 6nal. On this view, if a matter has I ^P^rate suit to sel wide the dec.ee on these grounds can 

once been allowed to bo finally decided, there is no , p ^*^*®^^**^^,^* KHarna, C.J^ and /•) 

reawn why the matter should be allowed to be re-opened | '4 pSis B Sfp W 

U Una kA^n At^riA^A »Ka niArifq /\r nnt ! o B.B* bA3® 1942 B. W.N, 88 *”* 23 


= IL.B. (1942)20al. 1=8 B&. 627 = 14 B.P.O. 
128=46 0.WJ4. 802=I.L.B. (1942) Kar. (P.O.)2S 
?199 1.0.645=A.I.E. 1942 P.O. 8 (P.O.). 

8.11 —Heard and finally decided—Application 
to set aside ex parte decree under 0. 9, R. 13, C. P. Code 
— Dismissal—Subsequent suit to stt aside an tame 
ground— judicata. 

Where an application is Sled under 0.9, R. 13, C. P. 


whether it has been decided on the merits or not. 
{Beekett, J.) PaRTAP SlNCH v. BHAGAT RAM. 199 
I.0.160-14E.L. 381=43 P.L.E. 727-A.I.B: 1942 
Lah.71. 

- ■* — 8.11 —Exeeution proceedings—Plea of limUa‘ 
lion raised and abandoned—If can be raised at later 
j/a/v—Res judicata. 

It is a well established principle that a party h not 


PatL.T. 226-A.I.B. 1942 Pat. 867. 

" - S. 11—Heard and finally decided—Clairn not 

adjudicated upon in prior suit—Plaintiff not proceeding 
with claim—Choicelo wait for a different action. See 
1941 Dig. Col. 203; Okusanya ». Akanwo. 8B. 
!E. 174-14B.PC 76. 

8.11—Heard and finally decided—Finding with- 


entitled to raise at a later stage of a proceeding a plea j out issue. See 1941 Dig., Col. 203. NUR HOSSEIN 
in bar which was open to him at an earlier stage and SiRANG f. TaMIJUDDIN. 197 1.0.496 = 14 E.O, 866. 
which he had an opoortunlty of laising, or which, liav- -S. 11—Heard and finally decided—Issue 'laised 


opportunity 

ing been raised, has been overruled. When a plea in bar 
of execution Is not taken or U overruled, the judgment- 
debtor is not it a later , stage entitled to challenge the 


validity of the proceedings on that ground. Where a i B. 401. 


in suit and expressly decided against plaintiff—Effect 
of—Right to seek relief in execution contrary to decision 
insult—C. P. Cods, S. 47. 8B 


point of limitation is raised and apparently abandoned 
or li not pressed, it cannot be raised again at a later 
stage, by reason of the principal of res iudieaia. (^Har- 
rist, C, /, and Agarxvalla, /.) SiTLA SahaI v. GoorI 
NAYil. 202I.0.264 - 8BE.866-16 B.P.106-23 
Pat.L.T. 361-A.LE. 1942 P»t. 477. 


8.11—Heard and finally decided—Matter not 
in issue in previous suit. See 1941 Dig., Col. 204. 
Baroda Prasad Pal v. asutoshpal. 199 l.o 689 
= 14E0. 617. 

■8.11—Heard and finally decided—Rent suit— 


Tenants’ defence that he held land under third person 

-B. 11—ExecuUon proceedings — | overruled—Suit by tenant for declaration that third* 

Applicitlon for execution by asslgne^Judgmeiit i person and not plainilff in rent suit was his landlord- 
debtor falling after notice to raise objection to execu- barred. See l94l Dig. Col. 204. PaNCHaNAN 
tlon on ground of Invalidity or non-production or non- 1 r. Kumar SaRaT KumaR Roy. 197 I-O. 816 

registration of assignment deed—Objection in subre- 
queiU execution—lAr of constiuclivh Bet /udicata 
See C. P. CODE, O. 21. K. 16. 44 Bom LB. 164. 

•8.11—Execution i>roceedtngs—AV j /mdicala — 


14 B 0. 828. 

S. 11 —Issue 


«’/ 


lav—Decition an—Operatim 
at res judicata—ZV.-ij/tfn /(, noH-exeeutabiliiy of a 

. . exeenfiem application— 

Failure of judgment-debtor to substantute plea—Plea. Res judicata, bar of. 

If can be raised again at later stage. See 1941 Dig,!' It is only in regard to cases where there is a decision 


Coi. 202. Maharaja or Cochin t. Tbuph ^n. 
1.0.394 -16 B.M. 76=(1941) 2 M. L. J. 792 

■8.11—Execution proceeding*— iuJi.at 


200 on a pure question of law quite irrespective of the facts 
.)f the two cest, involved that It may be said that such 
a deeWon dc^> not operate as ret fuJieata in asebee- 


Order (or eweeurion after notlc^Effeot M—Sons pto- queiit suit on a differeivt utute of aaion Wrere a decree 
ceetled against uudsr pious obligation tbeuiy of Hindu ■ for future maintenarice U once held to 1 m not executable. 
*‘*•■"*1 ^ **' indseat-s from pteedlng Umltation. that de^-i^ion w.»nW operate as rti imdieata when a sab- 

Jr/1911 Dig., Coi. 202. ■ VkNKaTaRarqa RIDM i. <^luen* tpplicat;. n i« made foreawTitkn oflheaarae 
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decree though in respect of Jater arrears. {Atlsop, /.) 
ruLARj V. Sahdei. 1942 A.L.W. 566. 

■ '“8. 11— "Uliptiing under the sime tUlt*—Adop¬ 

tion bp widmu in 1927 —Decision in .uit in 1928 that 
vddou) had no right to adopt—Ckange in law' — Suhte- 
qutnt adoption by widow in 1935 same person — Suit 
by adopted’son—If barred by res judicata. 

A later suit for a declaration of the validity of the 
plaintitl's adoption in 1935 cannot be held to be barred 
by res /udicata by reason of bis adoptive mother’s 
right having betn negatived in an earlier suit of 1928 in 
respect of an adoption made in 1927, tbe%dopter and 
adoptee being the same, when in the meanwhile there 
has been a change in the law. ( BroomMd and Sen, 
//.) MAHADEVAPPA SOMaPPA V. DHARMAPPA 

Sanna Ningappa. 203 1.c. 656«44 Boid.L.R. 710 
<= A.I.B. 1942 Bom. 322. 

;-S. I'l—Litigating under the same titie—Decision 

in declaration suit as to ownership of a property— 
Reagitation in subsequent suit of same question by 
creditor of defeated defendant in former suit — If 
barred. 

Where the plalntifi in a suit to have the estate of D 
administered by Court bad already filed a suit against 
the heirs of D for a declaration that a certain property 
belonged to him solely and the Official Receiver In the 
administration suit was impleaded as a party to the 
declaration suit and the suit decreed against the heirs of 
D and the Official Receiver the decision would operate 
as res judicata in the administration case. The Official 
Liquidator of Z> & Co, having a claim against the estate 
of D in respect of the property in question would be 
barred from reagitating the same question in the 
administration suit. He is only in the position of a 
Creditor attempting to assert the title of his debtor and 
hence must be held to be claiming under him. {Sesjneti 
and Agarwal, JJ.) THE OFFICIAL LIQUIDATOR, 
DINSHAW&CO. t'. ANAND HEHARI LAL. 2011 C. 
69 = 15 R.O. 48=1942 0 W-N. 269=1942 A.W.B. 
(O.C) 198=1942 O.A. 206=A.I.R. 1942 Oudh 327. 

■■ ' 3. 11 —Litigating under the same title—Lessor 

astd lessee becoming Sadar lambardar and lambardar 
after decision in rent suit—Later suit between same 
parties in respect of rent for subsequent years—Bar of 
res judicata. 

The mere fact that the lessor and lessee had sabse- 
qhent to a decision in a suit for rent between them 
acquired the additional capacity of Sddar lambardar and 
lambaidar would not alter their capacities in a later 
suit between tham, for rent In respect of later years. Nor 
would it bar the application of the rule of ns tudieata 
y.) TekchaND Kapurchand v: Bikza. 
BAI. I.LB (1942) Nag. 721 = 202 1 0. S17=16B- 
N. 77 = 1942 N.L.J. 423 = A.IB. 1942 Nag. 119* 

■■■ -S. 11—Litigating under same titIe“Meaning of. 

See 1941 Dig., Col. 2 5. PRIOMBaDA DEBI z'. JOHUR 
LaL; 19810. 462= 14 E 0.462. 

-S. W—Miscellaneous proceedings—Decision in 

profits suit as to whether land was Kkudkasht or tenancy 
land—If operates as res judicata in later declaration 
suit. 

Where the question whether land was kbudkasbt or 
tenancy land is raised and decided in a suit for profits, 
the decision would operate as res judicata in subsequent 
suit for decleration when the same question is raised. 
{ShirreH.S.hf.) JaIRAJ SiNGH AsHARFI DeVI. 
1942 E D. 438 (l)=ie42 O.W.N. (B.R ) 344 (l)« 
1942 A.W E, (Rev.) 266=1942 O.A (Supp.) 292 (1). 

*-S. 11 Miscellaneous proceedings—D^Uion of 

Revenue Court as to de^ndants being cnuaRdars—Later 
CiTjl to d^^clare that they are not rnuafidars—Bar 
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of res jttdicala. See 1941 Dig., Col. 205. AziZ 
Ahmad Khan r/. Inayat KHan. 17 Lack. 215= 
A.I.R. 1942 Oadb 25. 

■ S, W—Miscellaneous proceedings—Binding as 
to amount charged under security bond in execution prO' 
eeedings under S. 386, Cr, P, Code—Subsequent suit to 
enforce security bond—Bar of res judicata as to extent 
of charge created. 

Where in execution proceeding.^ under S. 386, Cr. P. 
Code, on objections raised under S. 386. Cr. P. Code, 
read with O. 21, R. 90, C. P Code, as to the extent of 
the efi'arge created by the security bond the Court deter¬ 
mines the amount charged uuder the security bond, the 
finding of the Court as regards the amount would 
operate as res judicata between parties in a subsequent 
suit to enforce the security bond. {fCollister and Baipii, 
//•) Jagat Singh v. behari lal. 199 10.212* 
14 R.A. 351=1942 A LJ. 37*1941 A.W.R.(H0.>- 
S89=A.I B. 1942 All. 104. 

-S. 11 and United Provlncei Tenancy Act 

S. Miscellaneous proeesdingt—Judgment in civil 

suit to eject defendant as trespasser — if opsrates as res 
judicata in subsequent ejectment sml in Revenue Court 
not triable by Civil Court. 

The judgment of the Civil Court in a suit to eject the 
defendants as trespassers cannot operate as res judicata 
in a subsequent suit to eject the defendants in the 
Revenue .Court when speh suit is not triable by Civil 
Court and is exclusively within the jurisdiction of the 
Revenue Court under S. 242 of- United Provinces Ten¬ 
ancy Act or S. 230 of the Agra Tenancy Act. (Sathe, 
J. M.) MAULADAD khan »-„SRI 'Thakur 
Kant. 1^2 O.A. fSupP ) 207j:i)-1942 O.W.N. 
(BE.) 336-1943 EJ>. 424-1942 A.W.B. (Eev.) 

187 (1) 

—S XX—Misetllanetus proceedings—Rent dtertts 
—Bchti'onship of landlord and tenant—How far res 

^'*Ken**decfee8 obtained in certain years do operale-as 
res tudieata between the parties and it is not open to the 
defendant to allege that in those years he was not the 
tenant of the plaintiff. But these decrees do not prevent 
the defendant from relying upon facte which show that 
whatever the position was in those years be was not the 
tenant of the plaintiff in subsequent years. {Harries, 
C.J. and Fail Alt./.) JaGDISH CHANDRa DlO p. 
BiSESWAR lal, 199 I.0.341=8 BB 647=14 E.P. 
582=23 P.L.T.67S=A IB. 1942Pat 323. 

— -S. 11 — Plea of rts judicata— When not open. 

Normally, res judicata is pleaded in bar to the bearing 
of the whole suit or some issue in it. When so pleaded, 
all the available grounds in support of it must be urged 
once for all. But when no Issue as to res judicata ts 
rafced, but Only a particular decision is incidentally con¬ 
sidered as a bar by one Court and no bar by the Appel¬ 
late Court, the plea is not wholly excluded thereby 
especially when the Appellate Court remands the whole 
suit directing it to be tried on fresh evidence, {Pal, /.) 
5R1SH Chandra Nandy v. Kala Chand Rov. IL. 

R. (1942) 1 Cal. 510 = 20210 670= 16 R C. 387»76 
O.L J. 20=46 O.WSN. 169=A I.B. 1942 Cal. 446. 

—i-S. 11— Prinetpleof res judicata— 

—Decision in later suit on (he same issue becoming final 
during the pendetuy of appeal against earlier decision— 
e/res judicata. 

Where during the pendency of an appeal against the 
finding in a suit, the same Issue had been raised and 
decided differently in another suit in the same Court 
later by a different Judge and such later derision had 
been allowed to become final it -will operate as res 
judicata in the appeal against the earlier decision, 16 
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M.L.J. 65 - 29 Mad. 333 (F.B.), Expl. (Leack. C.J 
and kuppnn»imi Ayyar, J.) ChOCKALISGA THEVAR 
tr. SaNKaRAPPa NAICKER. I.L R. (1948) Mad. 677 
-201IC.73»=15R.M. 385 = 1942 M W.N. 178 = 
55 L.W.128(2)=A.I.a. 1942 Mad. 421=(i912; 1 

M. L.J. 281. 

“— — ■ 8 , W~Prior itcitioH—Two tuiti Aftd one after 
anctker—Deeition in later luit fit/n earlier —Res Jadi 
cata. 

If the same question is iii controversy between the 
same panics in two different suits 61ed oue after the 
other, but simultaneouily pending;, the final decision in 
the later suit, if given earlier, operates as res 
judieuta in the earlier suit whose final stage is 
reached later. {Edgley and Akram, y/.). GanGa 
Prasanna V, Kumar Brahma Niranjan 46 C.W. 

N. 702. 

-S. 11—Res judicata— Lunatic's claim decreed 

against brother's ereditorst—Decision if operates as res 
judicata with respect to whole property. 

Where the lunatic's claim for a declaration'of his pro¬ 
prietary rights and for possession of his half share is 
decreed against the creditors of the other brother, such 
decision operates as ret judicata even in respect to the 
lunatic’s half share in the whole of what had been the 
Joint ancestral estate. (.Collister and Alisop, //.) 
Bhaowati Saran Singh v. Pj^rmeshwari Nandan 
SINGH. IL.R (1942) Ail. 518 - 202 1 0. 227 = 16 
B.A. 104= 1942 A.D.J. 197=1942 A.L.W. 246=A.Z. 
R. 1942 AU. 267 (2). 

■ B. 11—Res judicata— Tenancy eases, 

Decision in another case can only estop parties when 
a point in issue has been clearly defined, argued and 
decided in the earlier suit. In tenancy cases special care 
has to be eiercised. {Garbeit F.C.) BaBO Shera. 
21 Lah. L.T 4. 

'8. 11—Revenue Proceedings—Order in correc¬ 
tion of patwari papers case—If operates as res judicata 
in subsequent declaration suit. See Revenue Pro- 
CEEDINCS—Res Judicata. 1942A.W.B. (Rev.) 84 
-1942RD. 202. 

— 8.11—Scope—Mortgagor adjudged insolvent— 
Suit by mortgagee to enforce his mortgage making 
special receiver a party—Application by receiver in in¬ 
solvency for setting aside mortgage as one without con¬ 
sideration—Both suit and application heard together— 
Suit decreed and application dismissed—Appeal only 
against order dismissing receiver's application—Decree 
in the suit if operates as res juditais. See 1941 Dig., 
Col. 206. NaRayanaSwami Ayvar t-. SKVADAPPA 

(3ouni>ar. 201 1.0 187=16R.M. 262-A I.R.1942 
Mad. 226 = (1941) 2 M.L. J. 932. 

' 8.11—Subjcct-maVer different—Finding as to 

jointness or otherwise of Hindu family—Crucial point 
of time different In the two suits. Set 1941 Dig., Col. 
207. MOHAN LAI. v. RAM Dayal. 16 Luck. 708. 
'“■■■■■8.11, Ezpl. iXl—Decree on taJs admitted— 
Rea judicata, if extends to facts accepted by both Oa,. 
ties. 

Where in a prior suit there w J' -no issue or deasimi 
on a certain point because both parties atlmiited it and 
a decree is passed on the footing of the facts admittetl 
by all the parties, res judicata by reason of prior deci¬ 
sion extends not merely to the actual decision or finding 
In the case hut also to the common basis of accrpi- 
«1 by both parties which are inewporated in and made 
the foundation of the judgment and decree in the ca«e. 
{Sennelt and Chmlam//asan, J/.) Msr SuRH RaM 
v. Gajraj Singh and others. 200 Lo. 241-14 r 
0. 584-1948 O.W.K. 822-1942 0 A. 182 - 1942 *' 
y?.R. (0.0.) 153-A.I*. ma oxoh 354. 
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_ S. 11, Expl. IV— Execution proetedingt— 

Objeetirns lo execution not filed as petition was dismis¬ 
sed— Eaising of objecriotts on later Execution applica¬ 
tions if barred. 

Where on an execution application being dismissed 
the objector does not B]«> his objections he is not thereby 
precluded from filing the objections when a later 
execution application is filed. (jV. R. Davies.') NORaT 
MaL V. Har Swaroop. 1941 A.M.L.J. ISO. 

——S. 11. Ezpl. IV—Matter constituting ground of 
defence. See 1941 Dig., Col. 207. PKIOMBADA DEBI 
V. JOHURI Lal. 198 LO. 462=14 R. 0. 462. 

' — -8. 11, Ezpl. 4 —Might and ought — Applicabi¬ 
lity of rule where the subject matter is not identical. 

In questions of res iudicata identity of the issues and 
not identity of the subject matter is relevant- Hence it 
cannot be held that there would be no constructive res 
judicata unless the subject matter in the iwo suits are 
identical. Where, in a suit by one brother against 
another for a declaration of bis sole right to a property 
of which be was in possession, no question of any family 
arrangement under which the defendant was also entitled 
to remain in possession was raised, in a subsequent suit 
for possession of some other property as belonging to the 
plaintiff in the former suit, it was held that it was not 
open to the same defendant to raise the plea of a family 
arrangement as it was a plea which ought to have b^ 
raised in the former suit and that not having been raised 
was baned by the principle of res judicata, {fsmail 
and MuUa, //.) HaR SaRUP v. ANaND SaRUP, 
20310.371 = 1942 A.L J. 606=A I.R. 1942 AIL 410. 

■ ■ — 8.11, Expl. 4 —Might and oughi^Mortgage 
S)4it—Question of paramount title—Relevancy — Deci¬ 
sion in suit—If res judicata. 

It is welUsettled that as a general rule paramount title 
cannot be ordinarily drawn into controversy in a mortgage 
suit without the consent of the parties. But if there is 
any allegaliou in the plaint derogatory to the title of a 
prior mortgagee, and if the prior mortgagee, being a 
patty to the suit, consents to have that title decided, 
then he will be bound bj that decision in theaull, and 
the decision will operate as res judicata in a later suit. 
If , however, the quesiion of paramount title is in conflict 
with the title of the mortgagor as well as of the mort- 
•gagee, that is a matter which should not ordinarily be 
decided in a mortgage suit. If the ifsue is not also 
raised and decided, the rule of constructive res judicata 
should not be applied. 

Alanrhar LaU, y.— The question of priority of mort¬ 
gages is a necessary issue in mortgage actions, as for 
instanc-e whore a subsequent encumbrancer claims priority 
on the doctrine of subiogation, and in such a case be 
must raise that issue On the other band where the 
person impleaded sets up a lltfe adverse to the mortgagor, 
that question is obviously beyond the scope of the mort¬ 
gage action, and unlc>> that question is distinctly raised 
and decided, the decision in the suit cannot operate as 

res juJiata. (Varma and .Xfanohar Loll yy) 

RamrshwaR Kai Harakh Lal Sahu. i991.6. 
713-8 B.R 616- 14 R.P. 611=20Pat. 841=A IB 
1942 Pat. 226. 


——8.11 i^pl. IV—.Might and Pro forma 

defendant. See 1941 IHg. Col. 208. Bhddeb 

Chandra Roy r. Bhik Shankar Pattanaik. aL 

R. 1842 Pat 120. 

-S 11,Ezpl. JV—“Might -nj ought”—Rent suit 

—Extent or leraocy. See 1941 Dig., Cot. 20S. PRIOM 
BAUA DlBi e-. JOHUKI LaU 198 10.482= 14 B.0 462. 
—8.11, Expl. VT—Might anJ amghs—Snis f.-r 
jrf. jr. , reni^-pst:- of .'.trdh. ’der nctdmsed^Jf - 


'■/ Jc'-.t. i m lubseg.,: 
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Where a tenant fails to raise any plea denying the 
title of the landlord^ in a suit for arrears of rent he 
cannot be permitted to raise such a plea in a subsequent 
suit for declaration of status for the decree in the rent 
suit operates as re$ judicuta, {Shirreff^ S.M. and Sathf, 
J.M.) KAMPAL Singh j-. joTlSH CHANDER 1942 
A.W.E, (RevOm (2)*1942 O.W.N. 298= 
1942 O.A. (Supp./ 207 C2)»1942 B. D. 387. 

-S. 11. Expl. Vl^APplicabiIil)~~‘Claim for one- 

self of a right common to others also—Principle of re 
Presentation when applies. 

Expl. VI to S. 11, C. P. Code, will not apply where a 
plaintiff claims a right for himself, though the right 
may be common to others also. The general principle 
is that one person will not represent others in litigation 
unless it is expressily stated that he is litigating in a 
representative capacity and that provisions of R. 8 of 
0. 1, C. P. Code, are observed. {Btnnet and Madeley. 
JJ) JITENDRA Singh v. Alliance Bank op 
Simla. 198 I.O. 776=1941 O.W.N. 1381=1942 A. 
W.B.(O.C.) 39=14 B O. 438 = 1941 O.A. 1074=1942 
B J>. 27=:A.I.B. 1942 Oudb 199. 
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“S. 11, Expl. VI—Parties and representatives— 
Attaching decree bolder—If claims under judgment- 
debtor. 1941 Dig.. Col. 209. RadhaRANI DaSSI 
V. BINODAMOYEE OaSSI. l.L.B. (1942) 1 Oal. 169- 
2001.0.216=14 B 0. 686=46 O.W.N 245=A.I.B. 
1942 Cal. 92. 


~S.11,Expl. VI—Parties and their representatives 
—Decision as to legal representative—If ret iudieata. 

1940 Dig.. Col. 184. Suleman v. ABOUL SHa 
KOOR. I.L.E. (1941) Nag. 735. 

' » " 3.11, Expl. VX—Representative suit or proceed¬ 
ing—Claim to attached property—Objections to sams 
by decree-holdev—If one on behalf of all creditors. 
See 1941 Dig., Col. 209. PEthuraJU Kone v.' 
MUTUUSWAMl AyvaR. 20110.199 = 16 B.M. 273 
=A.I.B. 1942 Mad. 128-(1941) 2 M L.J, 784. 
.—-3.13 (a)—Applicability—Suit in foreign Court 
—Defendant 61ing written statement attacking jurisdic¬ 
tion of Court—If submission to jurisdiction—Decre^ 
Executability in British India. See 1941 Dig.. CoU 210. 
SUNDARAM PlLLAI V. KaNUASWAMI PILLAI. 200 l. 

0. 83=UE.M. 702=a941) 1 M.L.J. 140. 

-3. 13 ii)-Court of competent 

Defendant resident in British India Age»t * Haroda 
staU holding PifW(r* 0 f^aUorniy tofil^ bttore 

Courts on behalf of ii„ds defen 

suit in Baroda Court —Exparte decre /. 

dant—Executability in British Indsa. ^ 

lu an action in from th® niere.posses- 

country do not acquire of the action 

sion by the defendarit at tb country, or from the 

1 e^n«oM'«dey.;d“it in such country at the time 
when the obligation in respect ofuhlch the action 's 
brought was incurred in that country or from the fact 
that the defendant was car ying on business m such 
country through a manager or agent at the time wheri 
the obligation in respect of which the action is brought 
was incurred. The defendant against whom an ex parte 
decree was obtained in a Court in Baroda State in IViy, 
was a British Indiari subject and had at no time material 
to the litigation resided within the state of Baroda. One 
B held a power*of-attorney from the defendant and 
lived la Baroda when the suit transaction took place, 
but the power-of attorney was revoked before the suit 
and H Itit Baroda and gone to British India and 
lived there for many months before the date of suiN At 
the date of the suit there was no agent of the defeudant 
within the jurisdiction of the Baroda Court, The busi- 
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ne.ss of the defendant had ceased as early as October 
1936. The suit summons was served on the defendant 
in Bombay in January, 1939. The power-of-attorney 
held by B entitled him to appear and to file suits in the 
Baroda Courts and to engage pleaders, to sign vaka* 
latnanias in the defendant’s name and to exercise in bit 
name “all the lawful rights which the had in the matter 
of. . . .’’etc. 

field, that the Baroda Cpurt was not a Court of com* 
patent jurisdiction within the meaning of S. 13 («),C. 

P. Code, and hence the decree did not bind the defen¬ 
dant and could not be executed against him in British 
India. The defendant had not submitted to the juris¬ 
diction of the Baroda Court by reason of the power-of* 
attorney given by him to B, which existed at the time 
of the transaction but which was revoked before the suit. 
(A'<i«/a. y.) VnHALBHAl SHIVABHA V. LaLBHAI 
BhIMBHAI. LL.E. (1942) Bom. 688=202 I.O. M6- 
15 B.B. 149=44 Bom.t.B. 880.-=A I.B. 1942 Bom. 

199. , 

- S. IS (a)-“Court of competent jurisdiction’ — 

Person born of Cochin parents resident in British India 
—Decree by Cochin Court against such person It 
decree of Court of competent jurisdiction-Ex^taoi. 

lity in British India. See l941 Dig., Col. 210 . Rama* 
UNGA Iyer v. Swaminatha Avver. 2001.0.264 

= 16B.M. 16=(194l) 2M.L J. 68. 

- »*S. 13 (b)— Applicability—Defendant ex parte 

-Defendant getting ex parte order set aside a^ 
filing written statement raising various 
withlrawing-Decreeaf™ 

2001 -O- OS'- 

13 ^e)-ApplicabilUy-“Fraud ’ -Meaning— 
Z-^“.,nrcrnefl on evidence which 1 $ net true but 

h'Lris b.S l.yCou.t-Ifvitht.d. S,. 19,1 Dig., 

^ 2ia SUNDARAM PIULAI V. KANUASWAMI 

mLA. 200IO.83=WE.M. 702=(11I41) 1 M.L. 

18 (/)—Applicability—Claim in foreign Court 
.ecover money spent on marriage of minor members 
of joint family—Defendants over 18 years but minors 
under British Indian Law being wards under guardian— 
Decree—If unenforceable in British India under S. l3 
(/). 1941 Dig., Col. 211. Sundaram PlLLAI t«. 

Kandaswami PILLAI. 200 LO. 83=14 B.M. 702= 
(1941) 1 M.L.J. 140 

_S. l4:~Scope — Duty of Court under—Presump~ 

tion—Bebuttttl- 

On production of a certified copy of a foreign judg¬ 
ment. it is obligatory on a Court in British India to 
presume that the Couil which passed that decree was a 
Court of competent jurisdictioh. It is open to the other 
party, however, to show by following the record itself 
that there was want of jurisdiction, or the presumption 
may be disp’aced by evidence lad on the point {Kama, 
/) VlTHALBHAI SHlV.^BHA 
I.LB.(1942) Bom. 688=20210 286-16 E.B. 149 
= 44 Bom,L.B. 380=A.I.B.,1942Bom 199. 

- S. 16-Declaratory suit-Place of auit-Immo- 

vable properly attached before judgmen 
claim allowed-Suit for declaration 

to defendant. l941 Dig-Col. 2l2. PRABH^INI 
DUITA V. NRIPENDRA NATH SINHA. 199 I.O. 6 
=14E.O,619. ^ j.,. 

*-—S. , 

Before the provisions of S. l7, C. P. Code, 1 :^ 1 . 001 ^ 

into play there must be one property which is sltuat^ 

in different jurisdictions. The property mus te capable 
of being described as a single entity. If there is a 
















INDIAN DECISIONS. 


*04 


which both 


O.P. CODE (1008), 8 , 2i. 

I 3. 20 (C)—Cauit if atHoH—Jurisdidion—Suit 
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distwic, for lasunct. about a singk ettale ^ , . i. i 

partiea arecladinirB as a whole that estate is for the i firdimagn for a UtAtA of .... 

5ur DO*, of tbit so.t a single erttUy. If. on the other The cause of action m * suit damage, or a breach 
hatSTSe owner of an estate ha, a claim against an* of contract arises either at Uic |iUce where the contrac 
conn^ed trespassers who Lave trespaiaed upon difle- was made or at the plaie where the contract was agreed 
rent patis of the estate or different propertie, situated to be performed or the place where the money was 
within it thiae parts or those properties would not lor , agreed to be pidd or where the breach of contract 
the purposes of the dUpuie between him and the tres-1 actually took place. Where the contract actually takes 
pas^sbeone eoiiiy but several entities and the provi- place at Z", where the defendant resides and the 

apply. 1 defendant agrees to perform it within the B. district, 


passers 

siODS of S. l7 would not. , 

//.) Karam Singh v. Kunwar Sen. 1942 A.L, 
V7 309-1942 A.W.B. (HO.) 270-A,I3. 1942 All. 
387. 

—3. 17—Jurisdiction of Court—Property fcituate 
outside British India and outside local limits. Su 1941 
Dig.. Qol. 212. Ram KiShan ». OM PRARASH. 197 
LO. 481-14 B.L. 241. 

■'8. ’iSy^ontract regarding purchase of go^s^ 
PlMi of iUit. 

To decide tbd question of jurisdiction of a Court to 
enteruin a suit based upon a contract regarding purchase 
of certain goods, three points arise; one is the plaqp of 
' the contract; second is the question of delivery of the 
goods;- and the third is the question of payment for the 
goods. (Dalip Singh and Salt, //•) SHAW HaRI 
DlALr. SOHNA MalEelI Ram. 202 I.O. 449^15 
B L. 1S2-44P.L.B. 42B<-A.I.B. 1942Lab. 262. 

- 8 . 20 —Jurisdlctlotj—Suit by wife against bus* 

band and father'in-law for maintenance and return of 
stridban property entrusted at time of marriage—Place 
of suing—Suit at place of wife’s' residence—Maintaina* 
blUty—Rule of debtor seeking out creditor—‘Applicabi* 
lily of. 1941 Dig.. Col. 213. NAMAUNCA IyER 
V. JayalaRSHMI. 2001.0. 68^4 B.M. 685-(1941) 
1 M.L J. 784. 

' 8. 20 (C)— of action—Contract of hiring — 
Dramatic work converted into film and hireJ tocinima 
cofnpany for exhibition--Film exhibited in funuanee of 
contract—Suit by author of dramatic work for infringe¬ 
ment of copyright — Juriediction—Suit at place of 
exhibition of film — Afamtainability. 


the breach of contract takes place in district B. when 
the defendant fails to perform it. Though there is a 
clause in the contract that the entire accounting would 
take place at F. u refers to the final adjustment, 
between the parties in the event of the contract being 
performed. Hence where it is not performed, that 
danse could have no operation. {Ghulam Hasan and 
Madelty, JJ.) MaHOMAD iDRlS ». RaTI KaM. 199 
■1.0.446-14 R.O. 489-1942 A.L.W. 40=1942 A 
WJt. (0.0.) 68-1942 O.A. 80-1042 O.WN. 66 - 
A.I.B, 1942 OQdb 260. 

' ■ 8 . 20 (c )—of action—Promissory note— 
Suit on—Jurisdiction—HoU made at specified place— 
No reference to place of payment—If payable at place of 
payee—Duty of debtor to seek out creditor. 

The cause of action for a suit on a promissory note is 
the*promissory note itself and not the consideration 
which gave rise to the note; and in a suit founded on a 
promissory note it is not permissible to go into the con* 
sideration for the qote and to read into the note some, 
thing founded on the circumstances giving rise to it,' A 
promissoty note made at a particular place and con¬ 
taining no stipulation as to the place of payment, cannot 
be regarded as being payable at any place other than the 
place where it is made. The common law rule that the 
debtor must seek out his creditor has no application 
10 a negotiable instrument, and hence a suit on such a 
pro.nissory note has to be instituted only at the place 
where the note Is made. {Beaumont. C. / and Somiee 
y.) JIVATLAL PURTAPSHJ &. LaLBHAI FulCHani^' 
IX.B. (1942) Bom 620 = 20310 27» 16 R n 


In the absence of any specific terms in the acluar ^^42 Bom. 261. 

contract between the parties to the contrary, a transac-i “■'^" 8 . 20 (c)—Cause of.action—Suit on contract— 
tloo of hiring cannot be completed uniil the article hired ; Place of receipt of letter or telegram of acceptance 
la in the hands of the person to whom it U hired; an i offer. See 1941 Dig., Col, 213. SEPULCHRE Bro. 
article cjimot be said to be .hired until it reaches the ; v. KHUSHaL DaS JaGJIVan DaS I T p" 

hands of the person to wboin it U to be hired. The i (1®42) Mad. 243®-2011 0. 176 = 16 E.M. 260 = at 
plaintiff brought a sui{ for damages for infringement of - 1942 Mad. 1S=(1941) 2 M.L.J 481. 


copyright in re.spect of a dramatic work, claiming that 
he had written that woik which according to him, had 
been coiweYted by the defendants into a cinematograph 
film. He complained that the defendanli, who were a 
movietone company of Madras, emer^ into a contract 
with the proprietor of a chienia at Kajahmundry to 
exhibit the film and that the film was duly exhibited at 
Kajahmundry In pursuance of the contract. He 
hU suit in Kajahmundiy. The defendants contended 


8 . 21 —Scope of rule embodied 


in. 


Dig.. Col. 213. JagniraM Frkvsukh p." ^Inp^,V 
198 10. 878=14 BN. 261. ''•^'ANPaii. 


‘S. 22— AtpluahiUtf^^cnditUm 


I he provisions of S 22. C. P. Code, could apply only 
If the suit in US enluety, ts cognizable by either of tZ 
med at Court in wiilch the suit is filed or by the Court to which 
brought j the suit is sought to be transferred. U'/e,p and y,rma 

, r.u , . mended I//) Karam Singh »•. Kunwar Sen lojon to 

A o* «tion arose at Kajahmundry ^ B. (H. 0.) 270 -1942 A.L W. 399. A 

and ih»i the lait therefore lay only in Madraa and not S87. ^ All 


In Ra)ahtnundfy. 

J^**w*i'''**'**‘ir . contract was Where a plaint wj.* wrongly nern ltted m K* j 

wmp elcd m Madras or Rajahmundry w„ «i„elj Irre* ’ and a fresh plaint put in fhe ^ame Co^rt . s 
levant as the mere completion of l^he contract was no ground for asking fw a transfer’o? the cae’f,,^« 
pail of the cause uf action; that the aciloo gf hlrino oiir of that Court 1 vav,.( i 

this film Was not complete until the film reacheil Rajah* 1942A.MLj.S3 • ' ^MAR SiSCH. 

mundry and was delivered to the proottet.-.r of ,t,r t -q _ _ « 

1“ ‘ lie b Rajah > The circumstance that a Judge h« a^ a Clfirio, 

448.A I B. X942 Mad. 669- (1949) 9 . ( "tl.'uerrbg\‘':St%S.lr^^^ 

* Di l9^2—13 
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{Braund and York*, J/.) KaILASH CHANDRA JaJN 

V. JHAMOLA KUNWAR. 1942 A.L.W. 291. 

•"" — - B . Z^—/Jipotit of dtcrtt amount in Court-^ 
Seeurityordtrtd beiort withdrawal—Liability to inti’ 
rest only till datt of nolitt of deposit and not till date 
of withdrawal. 

Interc^it would continue to run on the decree <iniount 
from the date of deposit until the dale when notice of 
the deposit U given to the decree holder. The decree 
holder is not entitled to interest after that date till he 
withdraws the amount uu furnishing security. The fact 
that the next friend of the minor decree holder is unable 
to furnish the security is no ground for making the judg* 
ment'debtor liable for interest for that period. i^fCinx 
and Kunki Raman, JJ.) THE SOUTH INDIAN RAIL 
WAY Co.. V. MAViLVAllANAN, 66 L.W. 17 1943 M. 

W. N. «- (1942) 2 M.L.J. 803. 


Z^'“Interest prior to suit—Claim for— 
Sustainability—Absence of demand before suit — Effeet: 

Interest prior to suit cannot be claimed or allowed 
when there has been no demand made for it prior to the 
iuit. {Dkavle, /.) CoRimiSSIONERS OF THE PaTNA 

City Municipauiy S'. Kapur Chand call. 201 
I.0 .8 »8 B.E 764=16 R.P. 25=23 Pat L.T. 407= 
A.I.B. 1942 Fat. 417. 

——S. 34—Interest—Right to—Facts entitling. See 

1941 Dig., Col. 214. DISI'RICT COUNCIL WaRDHA f. 
ANNA. I.L.B. (1942) Nag. 294. 

—8 . 34 —Right to byway of damages. 

In the absence of usage or contract expressed or 
implied or of any provisions of law justifying the award 
of interest on the decretal amount for the period before 
the institution of the suit, Interest for that period could 
not be allowed by way of damages caused by the wrong¬ 
ful detention of the money.- {Agarwal and Madeley' 
JJ.) PIAREV Lai. Mahadeo Pr.asad. 199 IC. 
698=14 EO. 614 «■ 1942 R.D. 320=1942 A.W.E. (C 
0) 109 = 1942 0.W.N. 167-1942 O.A 88 -AIE, 

1942 Oudh 311. 


" 8 . 36—-Reneficiary propounding will aiid applying 
for probate—Contest by widbw-Pu:ting plaintiff to 
proof—Costs of beneficiary proving the will—Right to— 
Practice—Duty of Probate Court to grant letters of 
administration with the will annexed to proper persor< 
where no executor is appointed under will. See 1941 
Dig.. Col. 215. KanaKASabaPathi CHKTM V. 
UNNAMALAi AMMAL. 1981.O. 660* 14 B.M. 467 = 


(1941)1M-L.J. 299. 

' "B. Zfs^t.'osts—Discretion of Court. 

Per Dar, /.—Costs are in the discretion of the 
and'vei^ often they arc awarded on personal 
tlons. Sometimes they may be of penal nature. (/? *» 
Ahmad. C. /., Ganga Math and Oar. JJ.) CtWNDKA 
SHEKAR'n. MaNOHAR LaL. 201 to. 6W-10 
79 -1942 A.L W..478 = 1942 A,W.B, (S-OO 241 * 
1942 A.L.J. 867=A.I.B. 1942 AU. 233 

—p*8. ZS-Costs—DisertUoH-DefefulasU succeeding 

OH pled of limitation—Ri eht t<* eo^l^^ , . , 

A plea of limitation U in no sense an unjust plea, am 
because a defendant succeed&on a plea of limitation, that 
is no ground why he should not get his costs. (Ming 
and Kunhi Raman. //.) RAIABAPAWA v. BaSA 
vayva. 65 L.W. 644 (2)=1942 MW.N.820(2)= 
AXE. 1942Mad.713=(1942)2 M.L.J. 615. 

■ 8 . 86 —Cost in partition suits—Rule—Parties if 
to bear own costs up to preliminary decree. Set 1941 
Dig.. Col. 115. JUGESHER MISRA v. KlRlT SjNGH. 
1981.0.743=8 B.B. 463=14 R.P. 600=A.IR. 1942 
P<t. 76. 


—— 8 . ^^''^ostt—Liability of legal praetitioner fot 
—Citeuntstanccs fuuifying order againit pleader. 


O.P. CODE (1908). 8. 35. 

There is no justification for the assumption that S. 35i 
C. P. Code, is not intended to cover any case where the 
act of a legal piactitioner comes within the term ‘mis* 
conduct’ within the pieaning of the Legal Praciiiioners 
and the Bar Ceiincils Acts. A pleader may therefore be 
liable for costs of the proceedings taken bv him in cases 
where the costs occasioned to his client are the direct 
result of the initiation and prosecution of the proceedings 
by him. Wherein application for review purports to 
be made by a pleader personally on his own behalf and 
nut on behalf of bis client the minor or his gauardian, 
on grounds wholly untenable, there is no justification for 
his action and he can be asked to pay the costs person* 
ally. {Ghuiam Hasan and Madeley, JJ.) SRIPAL 

.Singh v. Mahakaj Singh. 199 LO. 386=14 B.O. 
486 = 1942A.W.R (0.0) 66=1942 O.A. 43=1942 
A.L.W. 73 = 1942 O.W.N. 68=A,IB. 1942 Oudh 
279. 


« -- — S, 86 —Costs not following the resull-^Absence of 
Hoti ee prior to suit , if a suffleitnt reason* 

The mere fact that a successful plaintiff did not issue 
notice to the defendant prior to suit is no ground for hot 
following the rule that costs should follow the result 
when the suit has been contested and it is not suggested 
that no cOilS woul^ have b€Cii incurred if notice had 
been isvued. (Ailsop end Yero-a, JJ.) ALLAH 
V. SONA DEVI. 1942 A.L.J. 443=1942 A.W.B. (H. 
0.) 218 = 1942AL.W.329=AIB.1942 All.331. 


- 3 , Costs—Pleader's fees—Return of plaint 

on ground of improper valuation—Basis for computing 

pleader's (ee. . 

Where the p'aint in a suit valued at Rs. 12W w 
ordered to be returned oathe ground that the vacation 

of the suit was not properly 

valuation ought to have been Ks.^ 2396, the deKndaiiH 
are not entitled to claim pleader s fee on the LOrrea 
, t loaiiun They arc entitled to costs only 
onTs" 12?0 (-4^W. /■) t'- Municipal 

SoARU NAVAfcAW. 200 I.O. 608 = 16RO. 26= 
i?420WN 335=1042 AWE. (C.O.) 220 = 1942 
oi 241=A.I.R 1942 Oudb, 392. 


■ tt ss—Costs—Power of Couii to award costs 
against stranger to litigation—Relief against real 
plaintiff in »dtby bennmidar. 

■^x Igbal .ihntcuifC. J,and Ganga Matk..J—\d'a^ti 
S. 35, the Court may, in exceptional cases, award costs 
even against a stianger to the litigation. The Court, of 
coufje, will not. ,ind cannot, award cn«ts against a 
pec^n without giving him an opportunity of being 
heard It follows that if a party to a litigation desires 
costs to be awarded against a.stranger to that litigation, 
be must, at an appropriate stage of the litigation, raise 
the point before the Court, so that the Court may, if It 
thinks proper to do so, implead the strangei as a party 
to the litigation and give him an opportunity of being 
heard. It is open to a defendant in a suit by a benami* 
dar to say that the real plainliff is a person other than 
the person in whose name the suit has been filed, and to 
ask the Court to implead the real plaintiff and award 
him costs as against the real plaintiff but if the defen* 
dant in such a suit does, not adopt such a course, he 
cannot, after the termination of litigation, raise the 
question of costs by a separate suit. The question of 
costs of particular suit is a matter incidental to that suit 
and cannot, therefore, be made the subject of a separate 
suit. {Jqbal Ahmad. C.J.. Ganga Math and Oar, /yj 
CHANDRA SheRHAR V. MANOHAR LAL. 201 10. 
696=16 E.A. 79 = 1942 A,L.W. 478=1942 A.W-R. 
(HO.)24l=1942 A.L J. 867=A.I.B. 1942 All. 288 
(FE.). 
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.1 . 8 . 36— OitertliaH of lotoer Courts — Interftrtnet 

(•y /uJtaaJ Commitiimer’s Courl’-PrMtue. 

The /adidal CommisMoner's Court does not normally 
interfere with the ditcretion exercised by the Courts 
below in the matter of cosi^. K,Mir Ahmad. J.C. and 
Soo 6 ,j:) Khadi KHAN t . Murad Khan. 200 10. 
732 » A l B. 1942 Pesh. 39. 

-8. 36 and 0. 7. B. 10—Powers of Court- 

Order returning plaint—Condition that plaintiff should 
pay costs of defendant before presenting to proper 
Court—luiisiliction to linpc-sc. Set 1941 Dig., Col. 
216. KeSAVaLU NAIDU V. VknKATARAMACHEITIAR. 
2011.0.119 = 16EM. 221»A.I.B. 1942Mad. 86- 
(1941) 2 M.L J. 460. 

8. 36 (2)— CompliaHee with—Duty of Court. 

A mere reference to the circumstances of the case 
with no further detail mentioned is not a sufficient com* 
pliante with the provisions of S. 35(2). {^Kingand 
A'*n/ii yy.) RaJABAPAVYA V. BASAVAYVA. 

66 L.W. 644 (.2) = 1942 M.W.N. 820 (2J-A.IB. 
1942Mad.713=11942) 2 M.L.J 616. 

8 . S 6 -~Afpitea 6 iiity—Seheme for tharstable 
trust-^Clause empowering District Jstdge to remove 
trustee on his own motion or on application—District 
Judge acting under—If Court or persona designata— 
Order for coifs by—Exe.utability. • 

Where a clause in a scheme for regulating and 
managing a charitable Institution empowers a.. District 
judge, of bis own motion or upon the application or 
representation of any person interested in the institution, 
to remove from the management any trustee who may 
be found to be unfit or incompetent or negligent, it must 
be held that such power .is given to him as^rr/(<no 
designata and not in a judicial capacity. He can act 
under the scheme only as a persona designata and not 
as a Court, and it is therefore not competent to him to 
make at^ order for costs capable of execution under the 
C.P. Code. {^Beaumont.C.J.and Sen, J) LAXSiAN 
RaGHUNATH ». MahadKO. 1991.0 647-14 R.B. 
874-44BomL.B. ll-AJ.B. 1942Bom- 07. 

— '—8. Sl—'/nelude" — Interpretation — Original 
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Ss 37.38 A Mortgage deeree—Subsequent 

order under S. 13 U' «'/ Courts Act assigning 

area in which mortgaged preptrty was situate toanother 
Court—Application for execution—Proper forum. 

A Court which passes a mortgage decree does not 
cease to have jurisdiction to execute that decree merely 
by reason of a sub.‘equent order of a District Judge 
under S. 13 (2) of the Bengal, Agra and Assam Civil' 
Courts Act assigning the particular area on which the 
mortgaged property is situate to anbther Court in the 
same locality. Such an order is only an arrangement 
for distribution of civil business and cannot in any way 
curtail the jurisdiction of the Court which passed the 
decree over the entire area as determined by. the Local 
Govt, under S. 13 (1) of the Civil Courts Act. The Court 
to which the particular area is assigned has no jurisdic* 
tton to entertain an application for execution of the 
decree as its competency is affected by S. 38, C.P. Code, 
which lays down that a decree could be executed only by 
the CoWt which passed it or the.Court to which it was 
sent for execution The decree-holder cannot invoke the 
provisions of S. ISO, C. P. Cod£, in his favour, as ad 
assignment of business under S.. 13 (2) of the Civil 
Courts Act is not a transfer bf business within the mean^ 
ing of S. ISO, C. P. Code. {Mukherjea and Biswas. 
yy) Masrab khan ». DfbNath Mali. i.l.B. 
(1942) 1 Oal. 289 - 201 1 0. 234-15 B.0.144-46 0. 
W.K. 141-76 OL.J. 265-A.IB. 1942 Oal. 821. 

' 8 . 87 (b)— "Jurisdiction to execute it"—If in^ 
eludes competency to effectively execute deeree. 

The expresfion •'jurisdiction to execute it” as used in 
S. 37 (J), C. P. Code, does mean and include the com* 
petency of the Court to entertain an application for 
execution of the decree. Even if ir>*the circumstances 
of a particular case a Court cannot effectively execute 
the deaee, that would not mean that it has ceased to 
have jurisdiction to Execute it. It still remains a 
comi>eient Court for purposes of exteulion, though Uie 
dwree-holder might have to apply fir transmission of 
the decree to another Court for the purpose of obtaining 
the relief which he wants. {Mukhtr/ea and Biixval 
yy.) MAbK.tB Khan v. Debnath Mali. I.le' 
(1942) 1 Oal. 289= 201 10. 234 = 16 E 0 144=46 Q 


Court, if excluded. 

The word * includes’'as oicd In S. 37, C.P. Code, - _ — 

though it extends the meaning ol the expression "Court ■ W.N. 141-76 O.L.J 266-A.I.®. 1942 Cal. 321. 
which passed the deciee” in one sen'^e, does in another; 3.S6—£xecnfio/i of mortgage decree—Sale of 

sense rerlrlct It. The effect of the words is to exclude, ' situate outside furisdietion—Discretion .of 

under the circumstances specified in Ch. (a) and (^) ot I Court. 


the section, the original Court and substitute for it 
another Court which for purposes of the section Is to be 
regarded as the oniy Court which passed (he decree. 
Thus w hen a deciee Is passed in exercise of appellate 
jurisdiction as contemplated by Cl. (d)of S. 37, it can> 
not be said that the word ‘‘include" would not exclude 
the appellate Court which parked the decree, and that 
both the original and the nppellate Courts are proper 


Although an executing Court has power to order the 

sale.of mortgaged property in execution of a mortgage 
decree even though ti e property is situated beyond the 
limits of iu jnrisdicrion. it has a discretion to decline to 
do so on the score of convenience. (Sale.J) GoKal 
CHAND V. KISHORI Lal. 2001.C. 426 «14 R L 461 
-44 P.L E. 126-A.I.E. 1942 Lab. 123. 

8 b. 89 and 42—Small Cause Court decree— 



originally 

passed the decree has ceased to exist or to have jurUdic- 
tion to execute it, and then only can the other Court, I dtcree—Trans'er for 


tffecl—Small Cause Court 
execution to regular side of 


wlilch would be enUlled to try the suit if it ,hen ; another Court- -Orders In execution- Appeal»billty- 
instltuted, be regarded as the Cnurt which pasrod the Revision — Competency. See 1041 Die Col 2l7 

decree. The other Court is auUlituled for and not added ANANTa SaHU p BaraJU SaHU 197 ID Res-ia 
to the original Court. H »hc o.Iglntl Court hu ceased B.P. 870 - 8 B B. iW710. 824-14 

to exUt or has ceased to have juilstlii iloo to execute the ■- 8 . 42-Scope—Decree 


of one Court sent to 


.'ectee, an application f.-r execution cannot be -r'erie to ‘ another Court for txecuticn—Umitation-lf dpr/nd* on 
that Ccuifl {Muhher/ea and Bnwas. JJ.) MaSKAB character of executing Court, 1941 Dio Col 2l7. 

^JIaI*** I !--®-(1948) I Cal. 289 RanganaDHam r. PonnacHaramma 19710 627 

-201 I.C. 834 -16 B.0. 144 •• 46 C.W.N. Ui - 76 0. -14 E.P. 328- 8 B B. 866 - 28 Pat 1 ..T 87 - AI B 
L.J. 866 - A IE. 1948 Oal. 381. 1942 Pat 128. ras.iAT. 87 *.!.». 
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■ "S. 42—Transferee Court—Jurisdlcuon—How 

conferred—Extent of. See J941 Dig., Col. 2l8. LaL 
Bhagwat SINGH V. Hahi Kishen Das. 17 Luck. 
249=A.I B. 1942 Oudb. 1- 

•’-■—'- 8 . 44-A {Zy-Decra not given on merits— 
Bniden of proof. 

•It is quite clear from ilic provisions of S. 44-.4 (3), 
C. P. Code, that the burden is upon the judgment>debtor 
to establish that the decree falls within exception (^) of 
S. 13, namely, that it has not been ^ven on the merits 
of the case. Jf the iudgment^debtor alleges that the 
matter wets adjudicated upon without evidence being 
given by the plaintiff, it is lor him to prove it. There 
is a presumption under S. 114 of the Evidence Act that 
judicial acts have been regularly performed, and it is 
for the judgment'debtor to rebut that presumption. 
{DerhyshireX. /.and Gentle, /.) SHEIKH ADDUL 
RAHIM V. MAHOfilKD DJN. 76 O.L.J. 271. 

' ' —8 . Court of Political Agent of Quetta—If 
one established or continued by Governor-General in 
Council. 

That the Court of the Political Agent, Quetta, is one 
established or continued by the Governor'Geneia! in 
Council is shown by Notification No. 3072*F.B. of l 6 tb 
October 1903 which is reproduced in British Enactments 
in force in Indian States Edn. 4, Vol. I, page 68 . The 
Governor'General in Council had issued a notification 
extending the provisions of S. 45 of the Code to the 
Courts established or continued by him in Baluchistan— 
Notification No, 786-I*B, Published in the Gazette of 
India of 12th April I9l3, and that notification still con¬ 
tinues to be in force by reason of para. 9 of the Govern¬ 
ment of India (Adaptation of Indian Laws) Order, 
1937, until it is revoked or varied by the competent 
authority which is now the appropriate Provincial Gov¬ 
ernment. Consequently an application to a Court in 
British India for transfer of a decree for execution to 
the Court of Political Agent Quetta is a valid application 
and can constitute a step-in»aid of execution for the 
pnrposes of limitation. {Almond, J.C. and Mir .dkmad, 
/.) Forbes Forbes Campbell & Co. ltd. r. 
Faz.\L Karim. 201IC. 610=16B.Pe5li. 20=6F 
L.J.(H.O.)169=AIB 1942Pd8h.49. 

' '■ - " B. 46— Words "foreign Prinee' — Meaning of— 
Khan of Qalat — Quetta, if part of his state. 

The words ‘'foreign Prince" in S. 45, C. P. Coae, reter 
to'Courts in Native Indian States in alliance with the 
British Government. It is not correct to say that Balu¬ 
chistan is composed of two parts only. British Bal^lnstan 
and the tribal areas, for the territories of tlie Khan o 
Qalal are also situated within the borders of Baluc is 
and there can be no doubt whatever he is 

or Indian Prince within the meaning o*®; J.iieatSons 

m«.t of India Act. for ho i. , nnder t.oa', 

wth His Majesty ae is shown in Vol. i » State 

Aitcheson'sTreaUes. Quetta berng a 

is situated within the FORBES FORBFS 

Slate and not within tribal * Karim 20110. 

Campbell & Co., ltd. ^. Fazal karim. j-w- 
610 = 16 B. Pesh. 26-8r.L.J.fH.O.) 169-A.l.B.. 

^—Aiiustment of decree by subsegsuHi 
agreement—P<rwer of parties—Limits to pdwers of the 
ueeuting Court with reference to such agreement. 

The C. P. Code, contains no general restnction of the 
parties’Ubeity of contract with lefercnce to their rights 

and obligations under the decree. Where it appears to a 
Court acting under H. 47, C. P. Code, that the true 
effect of an agreement between parties to a decree is to 
discharge the decree forthwith in consideration of certain 
. romises by the debtor, then there would be no occasion 


0. P.CODE (1908), 8. 47. 

for the Court to enforce it in execution proceedings and 
the creditor would have to bring a separate suit upon 
the contract But where it is clear that the agreement 
in adjustment of the original decree ifi an agreement 
intended to goveril the liability of the debtors under (he 
decree and to have merely effect upon the innimer of 
its enforcement and is not an -agreement whose effect is 
to discharge the decree forthwith, such an agreement is 
a matter to be dealt with under S. 47, C. P, C. {Roberts, 
C.J. and Dunkley, /.) KORBaN BIBI v. V. M. R. P. 
Chettvar Firm. 1911 Eaag.L.R. 767=A.I.B. 1942 
Bang. 67. 

3 47— Appeal — Amounts realised in execution 
sale and lying in Court—Application in respect of and 
raising guestioHs 'as to deerte-holHer's right to obtain 
more money by way of interest—Order^ on—Applieabi- 

lily. 

Where the subject matter of an application in respect 
of amounts realised by sale in execution of a decree and 
lying in Court is a question regarding the right of the 
decree-holder to obtain further sums by way of interest 
upon bis decree amount, the question fails clearly under 
S. 47 C. P. Code, and an order passed on such appli¬ 
cation is open to appeal. {King and Byers, JJ.) 
PaLAMALAI CHETflAR V. RAMANATHAN CAETTIAK. 
2021.0. 476=15 E.M. 606=1942 M.W.N. 283= 66 
L.W. 212 =A.I.B 1942 Mad. 442=(1942) 1 M.L.J. 
439. 

-S Appeal—Application by purchaser at 

mortgage sale for retention of portion of sale proceeds 
for payment of unpaid taxes—Order thereon. 

An order on an application made by a purchaser at a 
mortgage sale to the effect that a certain sum might be 
retained by the Court for payment, to the Calcutta Corpo- 
ration which has a demand on the property sold for 
arrears of taxes, does not come wiihm b. 47. C P. Code, 
.ndassuch cannot be challenged by way of appeal. 

Ith^eand n" L 

V. Kamila bala utvi. 76 C.LJ 868 . 

^ ^•j^jpp^al’^AppliCiiiion by judgment^JfbUr 
for disoiiisai cf tJCicuiioH case m futl faiisfoKtiofi in 
new of Bengal Money-Lcndo s Act. 

Au application made by a judgment-debtor to the 
effect that in view of the provUions of the Bengal 
Money-Lenders Act it should be held that the decretal 
amount has been paid off, and the execution case be 
accotdinijly dismissed on full satisfaction, falls within 
S. 47. C. P. Code, and au appeal is, therefore, competent 
from an Order rejecting that application. {Henderson, 
/.) ABDUR RAHIM v. ABDUR^OUf. 200 I.O. 734 = 
16B.C 68-46 C.W.N.179-AIE. m20al. 342. 

- 8 .47 -Appeal—Decree against person In per-. 

sonai propeity—Objection to attachment and sole of 
properly on the ground that he holds it as mutawalli—If 
falls under 8. 47 or 0. 21, R. 58—Appeal—Competency. 
Set 1941 Dig., Col. 218. SHAHBAN MOHlBt/. HEMRAJ 
RaGHAVJi. 197 1. C. 384 = 14 E. 8. 126=A.I.B. 
1942 Sind. 14. 

" ' 3. 4 "^—Appeal—Dispute between dectec'-holder 

and Court auctioneer ■ regarding, latter's commission— 
Order relating to—Not appealable. See'l^Al Dig.. Col. 
218. H.tRDwARl Mal i'. GanGA Ram. I.LE.(19*2; 
Lab. 483 = 197 LC. 862= 14 E.L. 201. 

-S. Appeal—hxteuuon—Order allctttng cr 

disalhwing claim or plea but not terminating ex,y:uli.'n 
petition — Appealability. 

{Krishnaswamy Ayyougat and hunht Rman, JJ. - 

—If a claim or plea is definitely allowed nr disallowed, 
the order is appealable notv.itbstanding that the cxepu- 
tior petition In which it is made is not terminated by it. 
{leaehiC. /., King and Lahshmana Rao.JJ.) BALA- 
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0 P. CODE (l«Oe). 8 .47 

'■ PV.AMANIAM* * CHnTY; K<»rBANl)AK.\NASWAMI , 

SAVANTM V‘«u. 66 L.W. e28-m8M.W. N. 

eST’-A Ii. l942M!Ui 688-(19«) 2 ML.J. 463 

-S- 47—Appeal—Exe«‘-ni^-ii jak and deliveis — 
Application-hy Jodfpnenl-debtor for te-ikllvery of put 
a>k|cd lo bare been delivered in eices* of woat wa> 
told—Order on—AppealabilUy—If deo«. 5rr C T. 
CODE. SS. 2 (2) A.SD 47. 1942 M.W N. 190-(1942) 
lM.IiJ.836. 

-Ss. 47 and 2 ^ Appeal—Order Inlerjactinp 

'^rhetne framed in wit undi r S. 92—Order finally ad« 
Jndlcating rights of partu . under scheme—If decree. 
.Jr/1941 Dig., Col. 2l9. .SrijIB NYAVATtRTHA ». 
DANDY SWAMI JAGANNATH .\SHRAM. 199 I.O. 841 
»14B 0.648. 

8 . ^—Apptal—Ordtr rtfuring amtndmtnt of. 
fxocHiiim application. 

An order rejecting an •pplication to amend an execu* 
tion application does not amount to a conclusive deter¬ 
mination of the interests of the parties and Interlocutory 
orders of such a nature are not subject to appeal. 
{Davits.) BHAC CHAND v. SHAKRaR LAL. 1941 A. 
M.L.J. 78. 

- 8 . 47 and 0 . 21 , B. I^—Apptal^rder rtfus- 

inf to allow Sit’r/f. 

The question whether the decree holclet is entitled to a 
set.uff or not of a cio$s.decrec under O. 21. R. l 8 , C. 
P, Code, is a quwtion relating to execution or satisfac¬ 
tion of a decree within, the meaning of S. 47, C. P. 
Code. An appeal is,'therefore, maintainable from an 
order refusing to allow set oTf. {Harrios, C.J. and 
ManoharLaU,/.) SlDHESlIWAR PRASaD SinGHK. 
SONur.AL. 107I0.440»14BP. 800^22 Pat.L. 
T. 1081«-8B.E.207-A.IE. 1942 Pat, 197. 

' ' -a. 47 —Appeal—Receiver—Order directing 
payment of sum of money to third party—AppealabilUy. 
Sit C. P. CODE, O. 43, R. I Cs). I.L.E. (1942) Bar. 

848. . 

——8. 47—Appeal—Representative—Decree against 
Insolvents—Attachment and sale of property—Notice 
not served on Official Receiver—Application by latfbr 
to set aside sale on ground of non-service of notice— 
Rejection—Appeal—Maintainability—Official Receiver 
—If representative of judgment-debtor. Stt 1941 Dig., 

Col. 220. Official receivkk. nellorb t/. Ven- 
KIAH. 198 1.0.417“14R.M.486-(1941)1M.L.J. 
669. 

-8. 47—AppesUbljlty—Execution sale—Applica¬ 
tion to set aside on ground of non-compliance with 
S. 13, Bihar Moifty-LeiuUrs Act—If falls under S. 47 
or 0.21, R, 90—Limitation. Stt LlstiTATiON ACT 
ART. 166. 23 Pat.L.T. 189. 

. -B. ^7—Applicaiilily —-Bihar ^Unty-Undtrs 

Adi S. iZ—Ordtr undcr^H dttrtt^StCM^l opptal~- 
MointaimhiUty. 

(74i>rr.—An order under S. 13 of the Bihar Money- 
1.AQdeie Art amounts to a decree and comes within 
S. 47, C. P. CniU, and a second appeal is therefore 
competent. {MtrtdUk, J.') LaL HAHAnuR .'tmOH *< 

• BlSHWANATH PRASAD SINGH. 1981-0. 204-14 E 
P.412-1949P.WN.28-8BE S85*. 28PLT 14 
-A IE. 1942 Pat 237. * • . 

-8 47 — Applicability-Court of Deputy Collector 

under Bengal Rent Act. Stt 1941 Wg., Col 220 
SaKRAL SARDAR V. ISSAROAS TMIRaNi. IflnTfl' 
740-11E 0.689-A.I.E. 1941 Otl. 230. 

- 8 . 47 gna 0.81, E, VP-'ApplitahHity^ExttH- 

tion salt^Applicathm to stt atidt on ground of 
lufiidldion-^Ordtr m—SttonJ apftal. 


O P OODB (1908). 8.47. 

.Ail application to-ct aside a sale .m the gtound '•! 
w.mt of luihdicthm In the Court executing the decree 
and h<'liling the sale falls under S. 47, C. F. Code, and 
does not fall under O. 21. R. 90. C. P. Coile; hen::e an 
order paised Oil that application is open to appeal and 
second appeal. {Harrits. C.J. and Dhovlt, J.) 
mohan - Lai. Mahidp. Shibdharv Chaube. 197 
10. 661 = 14 EP. 827-8 B.E. 273-22 Pat.L.T. 
1018-A-IE 1942 Pat. 140. 

- — — 8 . 47 —Applicability—Proceeding under O. 20, 
K. 12—If one in execution—Aiwtrd of mesne profits in 
preliminary decree for partition and direction as to 
mesne profits—Appal—If lies. SttC P. CODE, S. 2 
(2) AND 47. I.L.E. (1941) Ear. 668 . 

— 8 . 47—Bar of suit—Decree for possession— 
Po 4 £ei>ilon obtained without execution—Suit on subse¬ 
quent dispossession—Maintainability. Stt 1941 Dig., 
Col. 221. laltu Singh v. mancan Singh. 17 
Lack. 109. 

■ I S. il—Bar of suit—Execution salt of proftrly 
in contravtntion of S. 12-<4, Chota Nagfur EncumPtrtd 
Estattj Act — Obsection—Dismissal-Suit to dtclart salt 
void and for possession from auction purthatty— 
Afaintainability, 

The question whether a certain property can be sold 
in execution in contravention of S. 12-A of the Chota 
Nagpur Encumbered Estates Act is essentially one 
falling under S. 47, C. P. Code and must be decided in 
execution. The judgment-debtor cannot raise this 
question in a separate suit although such suit may be 
brought not against the decree holder but against the 
auction-pnrcha'ier at tbe sale and though it may be 
assumed that the auction-purchaser is not a representa 
live either of the judgment-debtor or of the decree- 
holder. Further if the judgment-debtor in execution 
obj^^.ts to the sale on the ground that it is prohibited by 
S. 12-.A of tbe Chota Nagpur Encumbered Estates Act 
and his objection is dismissed and the property Is sold, 
the order which becomes final as against the decree- 
holder becomes final against the auction-purchaser as 
well. {Fail Ali and Meredith, JJ.) BHAOWaT 

Narain Singh t/. Mahadbo Prasad Bhagat. 81 
Pat, 283 o 1981.C. 411 • 8 B E. 417 = 14 E.P. 467 « 
28 Pat.L.T. 56«A.I.E. 1942 Fat. 244. 

“■ 'S. 47— Bar of suit—Mortgage suit—Party 
claiming property by lillt Paramount and htld to b< not 
necessary party to suit—Procedure—Dismissal of suit 
at against suck party — Propriety—Such party—If 
‘‘parly to suit"—Explanation to S. 47— Question bet¬ 
ween such Party and • deeree holder—Separate suit — 
If barred. 

Where in a mortgage suit some defendants plead that 
they are entitled to the property in suit and claim 
the mortgaged properly or an Interest in it bv 
title parmouni, and the Court holds that they are nqt 
necessary parties to the suit, the ^ourt should order their 
names to be struck out of the plaint. It is not coriet^ for 
the Court lo dismiss the suit as against then\. Where, 
instead of so directing that such parlies ehould be 
struck dut . 1 ' luving been improperly Impleaded, enone- 
oosly makes an order dismissing the sail as against 
them, such peiwons cannot properly be said to have been 
parties to the suit within the meaning oftheKxplana- 
tion to S.47. t^.P. Code. A question which arises bet¬ 
ween them r.'.id the decree-holder In the execution of tbe 
decree cannot also properly be said to be one relating te 
the execution of the decree. A separate salt Is thereloro 
not barred by S. 47 {AgarwaU and Shearer, //.). 
KUSMI F.'SADASfVA MaHTO. 21 Pat 601-8011.0. 
190-8 B E. 770-16 B.P. 84 -88 P»t,L.T. S64-A. 
I B. 1942 Pat. 488. 
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S. 47 —Bar of suit—Purfition imt—‘Decrtt 


Provhionthat sharert'ither thin plaintiff will bt put in 
Possession of shares on paptng neeessary Court-fee — 
Separate suit by defendant-sharer for recovery of share 
—Maiut linability. 

Where a decree in a partition suit provides that the 
remaining sharers other than the plaintiff shaU'l)e put in 
'possession of their respective shares on paying the neces. 
sary Court-fee, the proper imthod of reading such a 
decree is that it declares the right of the sharers to the 
properties allotted to them and gives an option to the 
defendant-sharers to pay the Court-fee in respect of the j 
properties allotted to them and« seek possession if they 
like in execution of that decree. Bat it does not oblige 
them to do so, and hence a separate suit for possession 
by a sharer delendant is not barred by S. 47. C.T. Code. 
But a decree may be pissed In favour of a defendant 
without any condition particularly as regards his pay¬ 
ment of Court-fee. Such a decree may be one executa¬ 
ble under S. 47. C. P. Code, and may bar a separate 
suit. But before a separate sub can be barred, there 
must be an unconditional decree giving a defendant a 
right to execute the decree to get the propeities allotted 
to him. {Somayya, J.) NaHA HaJI VkeRAN. 66 
L.W. 6l»1942 M.W.N. 368“A.I.R. 1942 Mad. 364 
»(1942)1 M.L.J. 219. 

-S 47—Bar of suit—Partition suit respecting 

lands paying Government revenue—Preliminary decree 
directing that plaintiff is entitled to partition—No 
execution.jaken out—Fresh suit for partition—Bar of- 
C.P. Code. S. See 1941 Dig., Col. 

222. Vishnu Janarpan v . hfAHADEV keshav. 
I.L.U. (1942) Bom. 14•= 1981.0.650= 14 E.B 313- 
A I.R. 1942 Bom 44. 

— —S. 47—Bar of suit—Person impleaded in execu¬ 
tion as legal representative of deceased party after 
having been dismissed from^ suit—Claim to property 
covered by decree—Cannot be set up in execution— 
Separate suit—Not barred. See l94l Dig., Cdl. 22Z 
HaMIDGANI AMMAI. V. AMMASAHIB AMMAI- I.L.R 
(1942) Mad. 271-198 1.0. 168-14 R.M 389= 
(1941) 2 M.L J. 622 (F B.). 

-S. 47—Bar of suit—Suit on sale but 

on mortgage—Defendant fading to pay amount d«r e 
and plaintiff put in possession as per decree 
quent suit by defendant for possession * 

lion of mortgage out of income— Maintainability- 
1940 Dig., Col. 202. PaNPHARI v. DiOaMBafDAS. 

I.L.R (1942) Nag. 131. . . ^ 

-S. 4fl-Exe<utabihly of 

monthly maintoianu ^ by 

giving :ip portion of maintenance-It an^cunU 

";rTg;eement by -he decree hold, to give^up a po. 

4ion of her monthly ® ^ ^preclude her from 

not amount to novation ^ aorppmpnt iMtr 

executing the decree according to apeement. 

,y^\ c.mto DPVI «<. Lal CHand. 
0^73^-^lf R Peflh 75 = A I.R. 1942 Pesll. IS. 
?l.Iti t 7 -IleZabilityof de.-ee-Suxt <in hand 
note against mfmbers of hint Hindu fo^nily-^ 
defendants not represent'd by guardsan^Decree no 
passed against them-Decree passed against their 
fathers^Jt (an be executed agatnst them. 

Where in a suit brought on the basis of a hand- 
note against the members of a joint Hindu family the 
minor defendants are not represented by any guardian, 
the effect is that they are not In the eye of law partiw 
to the uit at all. If, therefore, na. dKree. Is passed 
against them on this ground, it cannot be said that the 
suit is dismissed against them. That being so, the 


0. P. CODE (1908). 8 . 47. 

decree which is obtained against their fathers can be 
executed against the joint family property incMing the 
interest of the minor sons. {Chatterfee and Shearer, 

//.) Tribeni Prasad v. Thakur Prasad Singh. 
199 I.C. 167=8 B.R. 618=14 R.P- 640-A.I.E. 
1942 Pat. 279. 

— S. 47—Executing Couii—Powers of—Benami 
decree-holder—Death of—Application fpr execution by 
real owner-Title—If can be adjudicated. See C. P. 
CODE, 0. 21, R. 16. 66 L.W. 623=(1942) 2 M.L.J. 
463C:f.B.1. • 

— “” 8 . 47— Executing Court—Pmuers of—Question 
whether and to what extent decree is executable—If can 
be raised and decided. 

The question as to how far a decree is capable of 
execution as an executory as opposed to a declaratory 
decree is one which can be taken in execution. Snclr a 
plea does not go behind the decree. The question falls 
under S. 47 and has to be decided by the executing 
Court, as it is entirely distinct from the question whether 
the decree to be executed was or was not a valid decree, 
ijdavis, C.J. and Tyabii, /.) GODHUMALZ'. MT. BHAM- 
BHO. I.L.R. (1942) Ear. 826=A.I,E. 1943 Siod. 11. 

— ■ "S. 47 —Executing Court—Power of—Penoer to 
'award relief expressly denied in, suit—Issue raised tn 

suit and decided against plaintiff—Right to ash some 
relief in execution—Interpretation of decree—Refirtntt 
to judgment, , . > _ 

A Court executing a decree is bound by the deaslon« 
in the suit in which the d^ree was passed. When there 
w'as a distinct i».suc raised in the suit onapointan 
decided against the plaintiff, a particular reJi« being 
thereby refused, it Is open to the executing Court to 
give the plaintiff what was expressly denied to hirn by 
fhe decision in the suit. Where the pJamitff speci 6 cally 
prays in his suit for recovery of (be arnount due to him 
by sale of certain ornaments pledged with him and that 
urayer Is refused, the Court executing the decree 
has no jurisdiction to sell those ornaments in execution. 
If the decree^is in any way ambiguous the executing 
Court can always interpret the deaee with reference . 
to the judgment. {Chatlerlt and Dhavle, JJ-) 
k'adhamoni DEVf».*GoBiND Chandra das. 198 
I.O. 260=14 B P. 414 = 8 B.R. 401=A,I.R. 1942 
Pat. 196. 

-> 85 . 47 and 144 aod Oourt-Pees Act, Sch- H 

Art. 11—Nature of Older under S. 144—For purposes 
of Court fee. See l941 Dig.. Col. 223 ABDUL 
Majid Sh.vh ». Abdul Sattak. 197 10. 778=14 
R.N. 194. 

' S. 47 —Powers of executing Court — Deerte 
against dead person— Execution against his legal repre¬ 
sentative—Objection that decree is a nullity, if can be 
gone into. 

It is correct to say that an executing Court cannot go 
behind a decree -but that presumes that there is a 
valid decree in existence. When a decree is passed 
against several persons one of Avhnm was dead before the 
decree and it issought to be executed against his legal 
representatives and their contention is that the decree is 
a nullity either in whole or in part, then to the extent of 
the nullity there is no decree. Consequently the executmg 
Court is not going behind the decree In such a case 
is consideiiPg whether there is a decree ot no** 

executing Court is the proper Court to decide this. 
{Bose, J.) Bhakru V. RAMAJI. 1942 N.L.J. 3So. 

-S. 47 —Representative — Decrees for rent in 

favour of landlord for earlier and later periods—Execu- 
tion of earlier decree—Sal® bolding—Purchaic by 

stranger—Liability of latter for arrears for period prior 
to purchase—Purchaser—If representative of judgment* 
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dfeblor. Ste iWl Dig., Col. 224. DaRSOn MahiO v. 
Sheo Kumar Prasad Singh. 197 LO. 688 -8 B 
E. 268=14 B.P. 341. 

..^8 47—"Representative"—Dtiree boWer attarh- 
Inc property of Jadgnieni-debtor—If >epi€'<ntative of 
the litter See l94l Dig.. Col. 224. PethURAJO 
Kt-NEr. MUTHUSW^I AVYAR. 201 1,0. 199=16 
EM.27S=A.I,E. 1942Mad. 128=(194l)2 M.L.J. 
784. 

8. Represeniative"—Mtaninz of^Atiignee 

af tfe-ree—Airigiimenl chailenged by ereditor of deeree- 
helder—Plea that transfer is fraudulent and futitious 
— I>uty «f eieetaing Court. 

The term "representative” in S. 47, C.P. Code, is trot 
confined to legal representaitves but would also include 
the representatives lit interest who may have obtained or 
who may allege to have obtained a decree-holder's 
Interest by transfer or assignment. If that assigninent 
U challenged by a creditor of the decree-holder and it is 
pleaded that the assignee is not the representative of the 
decree-holder, that the decree cannot be taken to have 
been assigned so far as the decree-holder is concerned 
and that the interest in the decree still continues to vest 
in the decree-holder, the que^lon has to be gone into by 
the executing Court, (Aidur Rahman, /.) AdKMMA 
p. SiJBBAMMA. 65L.W. 682=1942 M.W.N. 828» 
A.I.E. 1942 Mad. 714= (1942) 2 M.L.J. 491. 

——8 \l—"Repretentative”~-Purehaser in exe'U' 
tivn of money deeree^Right of appeal against order 
in execution of another decree against juJgment-debtor 
when he u not a party to the tatter decree. 

A purchaser in execution of a money decree is not a 
representative of the judgment-debtor within the mean¬ 
ing of S. 47, C.IvCode, for purpose-s of execution of 
anotlier decree agaliv-t that same judgment-debtor, so 
as to entitle him to appeal against a decision or order in 
the i.uurbe of executioi\ of the latter decree to which he 
i'< not a party. A representative in Interest within the 


C. P. CODE (1008) S. 47. 

the sale, even assuming that there was any irregularity 
in the procerlure. the sale could not 1^ held to be void, 
especially because there was no objection ralwd by the 
defendants and no prejudice was shown to have resul¬ 
ted. (Manxhar Latl, /.) BaSHISTA NARAINSiNGH 

Ram pukar Singh. 190 10.470= 14 E.P. 679 
= 8 Bit. 682=1942 P.W.N. 04 = A.I.E. 1942 Pet. 
348. 

-8. i7—Seope^Qnestion between decree^holder 

and Official Receiver representing insolvent fudgn.eni 
.Uhtor-Order under 0. 43, R. \ {f)— Appeal and setond 
appeal-^Competency. 

A question between the decree-holder and the Official 
Receiver representing an Insolvent judgment-debtor falls 
under S. 47, C. P. Code, and the order on such a ques¬ 
tion is open to appeal and second appeal, even when the 
order falls under 0.43, R. 1 (/). {Leach, C J. and 
Kuppusvusmi Ayyar, y.) GuRAVAIAH r. OFFICIAL 

RECEIVER. Nellore. I.LJB. (1042) Mad. 614“ 
2011.0. 769 = 16 B.M. 408=1942 M.W.N. 198=65 
L.W.llO-A.I.B. 1942 Mad. 416 (1)-(1942) 1 M. 
L.J. 288. 

- -8. 47—Scope — Question of trust—Question 

whether a wakf is valid or not under Sbla School of 
Mahomedan Law—If can be decided in execution pro¬ 
ceedings. See 1941 Dig., Col. 225. ShaHBaN MOHIB v. 
Hemraj RagHaVJi. 107 I.O. 884=44 E.8.126-A. 
I.B. 1942 Sind 14. 

— - 3 . 47—Scope—Sale wholly without jurisdiction— 
Application by judgment-debtor to have it declared void 
—If lies. See 1941 Dig.. Col. 225. BHan KUMAR 
CHand V. LaCHMI Kanta RAI. 8 B.B. 607 = 1991. 
0.169=14 E.P. 667. 

88. 47 and 52-~Seope-^SHil by ereditor against 


htir of debtor—Decree against assets—Separatf suit for 
administration of debtor's estate — Mamtainability. 

A Court is not bound to pass a decree or an order for 

meaning of.S. 47 includes only * purchaser of the judg-1deceased pawn at 
ment-debtor-sirnerest. who so far a. Interest U Si‘rtteTc^n 
concerned, U bound by the decree. {Agarwala y.) 

LakhpaT LaLp. MaKHan Ram. 201 I.0.78e‘-=8 

B. S. 838-16 E.P. 77-28 Pat.L.T. 842-A.I.E. 

1942 Pat. 869. 

- 8f. 47 and 60 —SaleahllUj of property—Objec¬ 
tion as to—judgment-debtor, if can raWe after sale. See 

C. P. Code, O. 21 Kr.90ani» 92. 44 P. L. B. 802 
(P-B). 

—8. ^—SioPe—Mortgage Sust—Preliminary 
decree—Application for Anal decree—Appiication for 
execution before Anal decr/c ~Proceedingi started—Di- 
fendanfi not •aiiing obie(liim—Rin.d decree actbally 
passed before sate—Salt held tn proeeedxngs started 
before Anal decree—If void—Objection U validity^^ 

Competency. 

A preliminary dec ICC on a mortgage wa*pa»Kd on 
20—2—1937. The pialntifi In due course applied for a 
final decree and notices were served on the defendant. 
t)n 19—9—1937, without waiting for the final deaae to 
he made-, he applied for execution. Notices were served 
on d( fertJanli and the tale was held on 7—1—1939. 

Ill the meanwhile the final decree was pa.icd oii 
14—1—1038. The rlsfimlai t* ialse<t no objeclloij to 
the priKce^lingt in cxcoilica) or to the Gq 

7—5—1940, ont of the defendant- applied under S. 47, 

C. P. Cl de, challenging the validity id the ule and the 
tiecuilon proceedings on the gr> und, rnuuly, ihut the 
Court hit pioceeiled to tell the piojwriy in ewcuHon of 
the prellmlttaiy decree. 

field, that since the final deaee «u pwMed and a 
salt proclamatliw) wu actually istuevl t^eaftar before 


patties can be proper!) Oetermlned without such a 
decree or order. Where a creditor obtains a-decree fur 
recovery of hie debt against the assets of the deceasetl, 
in the hands of his legal representative, but in 
stead of proceeding to ex^ute bis deaee under S. 52, 
C. P. Cede, against the ass'eu in the hands of the legal 
representative, files a separate suit to have the estate of. 
the debtor administered, the Court will not pass a 
decree for adinlnbtraiion of the estate. It is doubtful 
whether a creditor who has obtained a decree b entitled 
to file aiftther action which in sutelance is really for 
recovery, of his debt, though in form an administration 
action S.47. C.P. Code, .nay operate as a bar to such 
a suit. /) • VENUGOPaLa NAIDU v. 

VALAMBAL .\MMAL. S5 L.W. 806-1942 M.W.K. 
36e = AIB 1942Mad.686 = (i942)lM.LJ.680. 

8 . 47. Bxpl.‘“‘*/’irrr/*—^ar/y against whom 
suit H erroneously dismissed instead of his being 
itrsuk out of the plaint—If "party," 

Where in a .«uit the Court, instead of directing that a 
certain patty >hoQld be struck out as having b^ im¬ 
properly imp! .ided, ei roneonily makes an order dltmii. 
dng^i.iit . 1 ^ against him, such a person cannot pro* 
pctly be s.i'd to have been a party to that suit within the 
meaning nf d ExpIat^ali,■^o to S. 47. C.P. Code. {Agar, 
u-ala and Shearer, //,) KOSMI p. SaDASIVA MaHTO. 
21 Fat. 601 • 20110. 196=15 B P. S4-8 BE. 770 
-23 Pat L T. 854• A.I E. 1942Pat. 482. 

■ ” —S. 47 (1' d')Seope o^—fhsf tes htnoeen 
attacking credit. ’ and purettanr ,-f deeree — Ifcanfe 
_gme inte tm exetnt em. 
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O.P CODE (1908), S. 47. 

Where an attaching creditor of a decree challenges the 
right of the purchaser of that decree to execute it, the 
matter cannot be gone into under S. 47, C. P. Code. The 
dispute is as l>etween representatives of the decree- 
holder and notone between parties to the suit and hence 
would not Come under S. 47 C. P. Code. (Aearwa/, /.) 
DWARKAt'. Ardui. Shakur. 14 R.O. 412-1942 0. 
A. 16 = 1942 A.W.R.fO. 0.)28 = 1942 A, L. W, 7= 
1942 O.W.N. 1 = A.I.R, 1942 Oudh 281. 

* S 47 (2)— agaitnt landlord and rival ten' 
ant—Conversion into proceedings in execution of prior 
decree against landlord alone. 

A subsequent suit against a landlord and a rival ten¬ 
ant who is not a representative of the landlord cannot be 
converted into proceedings in execution of a prior decree 
for possession obtained by the plaintiff against the land¬ 
lord alone. {Shii-reff, J. BEHARI v. ANRUDH 
Singh. 1942 0. A. (Supp.) 10=1942 AW-B- 
(Rev.) 10. 

———S. 47 {Z)—Applicability—Dispute betiveen one 
party and representative of another—Decision o«—Res 
. judicata—0. 22, r. 5— Application of. 

S. 47 (3) does not apply when the dispute is between 
rival representatives of one party, the other patty having 
disclaimed any interest in the question. It applies where 
there is a dispute between one party and a representative 
of another party'about the latter's right to represent the 
deceased party’s estate, and a decision on the quo. 4 tion 
by the executinjf Court will operate as res fudica/a in 
a subsequent suit between the same parties. O. 22. 
r S, C. P. Code, does not govern such a case. 
(Divatia, /.) RaMA MaRUTI v . MaLLAPPA KRISHNA- 

2031. 0. 339-44 Bom,L.R. 678=A.I.R, 1942 Bom. 
309. 

■■■S' 48 —Applicability—Consigning of application 
<0 record's—Revival. 

Where an execution was directed to be consigned to 
the records as partially unsatisfied, it cannot be regarded 
as a final order disposing completely of the execution 
application. This application can be subsequently 
revived aqjl the time, limit provided by S. 48, C. P- 
Code, is no bar to such an application. {Agartval and 
Madeley. //) MlSRl f.AL v. ISHRl PRASAD. 17 
Luck.-618 = 199 I 0 124* 14 R 0. 467 = 1942 A- 
LW. 146 = 1942 O.W.N. 123=1942 0. A. 69=10^2 
A.W.R. (0.0.).91=A.IR. 1942 Oudb 881- 

■3. 48—Appbcability—Decree of P^esiderx^ 

Small Cause Court—Transfer for execution to Civil 
Court of original jurisdiction—Execution b^ond 1* 
years of decree but within three years of last 
If barred-Limitation Act, Arts. 182 and 
1941 Dig.. Col. 226. KanganadHAM s'-PONNachak 

AMMA. 197I.0.627=14E:P.322 = 8 B.B 256-23 

Pat. LT. 87=A LE 1942 Pat 128. 

- S 48 —Decree-holder ordered to refund 

/rve”;S“af°eroS 

thrae years of order S'be^'ratedl 

of Snal LIMITATION 

Swriing point—Decree of Small Cause 
Court-New trial application and subsequent revUion 

application In High Court-Effect of 
execution—Period—If extended. See 1941 Dig.. Col. 
227. NaGaLINGA CHETTy'f SRINIVASA IVENGAR. 
199 10.8X2=14 B.M. 631. 

■ - 3.48 (1) (li)^Starting point—Direction for 
payment by instalnsents—Default—Limitation for execu¬ 
tion—Smarting point of 12 years. 

Under S. 48 (i) («) o{ the C. P. Code, where a decree 
directs any payment of money at a certain date or at 


C. P. CODE (1908), 3. 61. 

recurring periods, the date of default In making the pay 
ment in respect of which the applicant seeks to execute 
the decree will be treated as tfee starting point ofTimita- 
tiontoxalculate the twelve years period provided byS. 
48(1). (ffarries, C./.and Manohtr Lall,J.) LaK- 
SHMl NARAIN KHATR! V. GOPAL LAL. 202 I. C. 
680 = 16R.P.139-9B R.46=1942 P.W.N.184= 
A.I.R. 1943 Pat. 83. 

' — — 88 . 60 and Decree against asseti.of desea.ed 
—Execution by sale of undivided interest in joint 
family, in the hands of widow—Availability, 

In execution of a decree passed against the assets of a 
deceased debtor, the life interest of his widow in the 
undivided interest in the joint family pannot be sold. 
(Davies.') GaURI ShaNKAR t/. KAJORI. 1941A.M. 
L. jr. 94. 

•S. 60 and 0. 21, R. 2 Z—Decree for rent—No 


notice issued to legal rtpresentives of deceased judg- 
ment'debtor—Execution sale—If void or voidable. 

If the holder of an unsatisfied deci ee wishes to con¬ 
tinue the execution proceedings or wishes to execute the 
decree against the legal representatives of a deceased 
judgment-debtor, he must make an application to that 

effect under S. 50, C. P.^ode, and a notice has to be 
served on such legal representativeg^in accordance with 
0. 21. R. 22 (I), C. P. Code. The mere fact that m 
connection with a rent decree obtained under the Jb i. 
A't, execution proceedings are taken against the holmng 
of the deceased person makes no difference. Ibe 
holding represents a portion of the estate of the dece^ed 
judgment-deblor and the latter's 
entUled to be brought on the recoid of thecaseand to 
receive the notice which the law reqpjres in order that 
Smay te given an opportunity either to sat.^ the 
iney may s or to show cause why execution 

held in execution of 

!\^ent decree fsvoid and not merely voidable in a case 
•* ^ Kvt. there has been no application under S. 50 and 

noti?e under O. 21. R. 22 (1). 
con equently yy ) FaIZADDI 

talijodar V . KEZIA Begum. l.L.R. (1942) 2 Oftl. 
ofl2--202 1.0.109-15 R.O. 290=76 0. L. J. 368=46 
0 W.N. 631 - A I R. 1942 Cal. 436. 

__S. 60 and 0. 21. R. 95—Satisfacrion of decree 

—Addition of legal representative—Necessity—Procee¬ 
dings under O. 21, R. 95. See 1941 Dig.. Col. 227. 
Ganpati Singh v. Ram Gopal. l.L.R. (1942) Nag 
683=198 I.O. 284=14 R N. 209. 


■S. 61 —Arrest of debtor—Prwer of Court. 


A Court should not order the arrest and dc’ention of 
a debioivif it is satisfied by evidence that the debtor has 
not the means to satisfy the debt or a substantial 
thereof but he can pay a small amount towards the debt 
monthly if appropriate steps arc taken. (Narnet. C.J. 
and Fail AH, /.) JOOESH CHANI^A SWOH v. 
Tinkori DatTA. 197 1-0.470=14 R, P, 316 = 8 B. 
R 222 ( 1 )=A.I.B. 1942 Pat. 242. 

■3. 61 and 0. 40. B- \—Receiver-Appointment 


in execution without prior attachment Valsdity. 

Appointment of a receiver in execution is itself a form 
of attachment. The C.P. Code does not contempUte an 
attachment as a necessary preliminary to tht ap^in - 
merit of a receiver in execution. Therefow. ih appoin 
ment of a receiver in execution without pnor attachment 
of the property is not invalid. 

NARAPPA NAIDU V. ThUMMALUR CHINNA ASBT^ 

REDDI. 2031.0. 529 = 66 L.W. (2) -19^M.W. 
N.n6=A.LR. 1942 Mad. 396= (1942) 1 M. L. J. 
217(2). 
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_ 8l. 61, 60 ( 1 ) and 0 . 40, B. \—Rigfu lo future 

•noinw. \n(t-Att3thAhilUy^Rtctit'*r if tan bt appoint^ 
id in retpiet of. 

Aright to future mainteoance in order to be nun- 
atucbable and Don-transferable should be personal as 
distinguished from being heritable. Hence whertf such 
a light is heritable It is not exempt from attachment. 
The language of S. Sl^shows that a receiver 
* can Im appointed even in cases in which attachment can 
not be made and it follows that in the case of a right to 
future maintenance a receiver can be appointed over it 
in execution of a decree against the person entitled to 
the right even though the right is exempt from attach¬ 
ment. {Benuttt and AgtXfvnl,//.") ASHFAQllOHAM- 

MAD Khan S'. NazirBanu. 2011.0. 100 = 16BO. 
54=1942 A.W-B. (0.0.) 241=1942 O.A. 262*= 1942 
0 W.N. 369=A.IB, 1942 Oudb 410. 

——3. 61 (CLh—Stopt—If subjett to O. 40, R. 1— 
APPointmtnt of net'Vtr in txttuiion—If matter of 
right in dttrte-kolder — Groundt—Bihar AfentyLtn- 
ders Ait, Ss. 13 and 14— V-duation under’—If Justififs 
appointment ofreeeievr,’ 

S. 5l (rf). C. P. Code, iasabject to O. 40, R. 1, C. P. 
Code, ^d relief by way of appolntwrent of a receiver 
under S. 5l (d) is not a matter of coarse or of right, 
but can only be given where it appears to the Court to 
be just and convenient. In other words a proper case 
must be made out for the exercise of the Court's discre¬ 
tion to appoint a receiver by way of execution, e.g., by 
showinp. an impediment preventing the decree-holder 
from obtaining satisfaction of his decree by an ordinary 
execution sale. The valuation fixed by the Court under 
S. 13 of the Bibar Money-Lenders Act, is not such an 
impiKlinient tP an ordinary execution as would entitle 
the decree-holder to the appointment of a receiver for 
the purpose of selling the property of the judgment- 
debtor by private sale. The valuation under Ss. 13 and 
14 of the Monoy-Lenders Act Is a judicial decltlon 
binding on both the decree-holder and the judgment- 
debtor, and it would be a clear evasion of law to treat 
this valuation as an impediment to an ordinary execu¬ 
tion sale by the Court and let the decree-holder have a 
receiver for sale of the property by private treaty on the 
ground that no bidders can be found for the value fixed 
by the Court, {/iarriet, C. /. and Dhavlt, /.) Bank 
OF BIHAR, ltd. V. HaRI KiSHUN PRASAD. 2011 0. 
360 = 16 B.P. 60-8 B.B. 791 - 23 Pat.L.T. 191 = A. 
- I.B. 1942 Pat. 456. 

8. M—Sco^ie—Decree against auets deceased 
in the bands of hia legal representative—Remedy of 
■ crcdllor—Separate suit for administrution of eiiate—. 
Bar of. 'SteC. P. CODl, Ss. S4 and72. 66 L.W 
808»(1942) 1M.L.J.680. 

' 8 . 6i—Appta/-~£r/eitiiem by ftdleitor~~Order in 

—Appeal to Court—If tin. 

Nu appeal liei as a matter ofconrte from the order 
of the Collector acting under S. 54 to the Court 
whoie decree la being executed by the CoUectOf. (/;«• 
vit. C.J.and W/etoM, /.) CHANDUMAL JaSSUMAL 
I'. H vvjr Din Maiiombd. IX B. (1942) Ear 1B9* 
A.IB 1943 8liid7 


0. P. CODE (1808). B. 60. 

and direct lucb partition to be made by the collector 
or his garetted subordinate In accordance with such 
declaration. The Collector is to divide the 
estate In accordance with the righta declared in 
the decree, in the manner he thinks best, bearing 
in mind the convenience of the land a.^ a revenue 
paying estate The Collector is to execute (he decree, but 
rot to alter it, and the Court will not interfere with the 
exercise of discretion by the Collector unlfc>s he has con¬ 
travened or ignored the terms of the decree. {DaPis. 
C.J. and WtUon, /.) CHANUU.MAL JaSSI'MAL, 
Hafizdin Maho.med. LL.B. (1942) Ear. 162-A. 
I.B. 1948 Sind. 7. 

-~ 3. 66 (4)— Construetion—Rights of decree-holder 

—Surety for iudgment debtor—Liability of—Judgment- 
debtor sent to fail—Subsequent proceedings against 
surety—Permissibility, 

W’hcre a person has stood surety for a judgment- 
debtor under S. 55 (4). C.P. Code, the Court cannot at 
theinstanifeofthe decree-holder proceed both against 
the surety and against the judgment-debtor concurrently. 
‘If the judgment-debtor Iscommitted to the civil prison 
the state of affairs is just the »aine as if the surety had 
never come forward so that the Court cannot concurrent¬ 
ly proceed against the surety or bis property. S. 55 (4) is 
explicit; the decree-holdeP having given up his rights 
againstthe surety by proceeding against the judgment- 
delitur and sending him to jail cannot be allowed to 
reoppu (he matter by asking that the surety should be 
procet.Ied against. {ffarries.C.J, and Afanchar /.all, 
/.) Kaghubir Singh v. Mazharul Haquk. 21 
Pat.C44 - 202 1,0. 689 = 16E.P. 129-9B.E.26- 
A I.B. 1942 Pat. 608. 


- 8 . 64 and O. 20 E. 18—/’«r/rV»«i deertt—Con 

Unit of—Post-ers of Court and of Colleetgr—lXnuti.'n 
of Pot.tr of Court to imtorftre or f-. f,sttr 

A <loQit passing a partitlcm decree under O. 20 K 18 
C. P. Code, In respect of an undlrkW otate isjeV*..-,! to 
the payment of revenue to Government, has %9 pow« : 
so lo fvtier the dUcietlep of the collectot ai to cver^ 
rule the poweee that are conferred upon hltamndar S 
54 and (i.2l,R. 18 . The devree should decUto (he 
rlghti of (be yavaral paiilaa interested in the property, 

Y. D. 1942-14 


3- 66 (4c)—Enforcement of security bond — 
failure of one only of two eondiilottf. 

A sicuriry bond executed under S. 55(4), C. P. Code, 
can be enforced agaiiM the surety, although there haj^ 
been a faUate on the put of the judgment.debtor of only 
one of the two condliions set out therein, (/.v.) either in 
applying for adjudication as an insolvent or in appea¬ 
rance. It is not necessary that there should have Ircen 
a failure on his part in both’respects, (/.obo and 
Tyabii, //.) ASSand.aS V. HaRDASMAL I.L.E. 
(l942>Kir.79 201 10.760-15 E S. 18-A.I.R. 
1942 S^d 134- 

-8. 66 ay—Obligation of Judgment-Debtor to 

apply to be dtelared Insolvent—If (eases with presenta’ 
tion of petition. 

The mere presentation of a petUion to be declared an 
insolvent is not a sufficient compliance with the under¬ 
taking given by a judgment debtor under S. 55 (4), C. 
P. Code, that he would apply to be declared an insolvent. 
The obligation inciude-i not only the pit«cntaiion of a 
petition Int the presentation of a pciiiion in the manner 
provided by l.tw and the proper prosecution thereof. 
(.Coboand Tyalii. JJ.) AS.tANDAS l. HaRDASMaL. 
ILB (1942' Kir. 79 = 201 10. 760= 16 B.S. 18- 
A.I B. 19-12 Sind lS4. 

-3 65 (4)—Surety under—Liability of—Right to 

apply for discharge liefore fulfilment of conditions in 
fscurity bond—Contract Act. Ss. 129 and 130. See 1941 
Die.. Col. ?28. Sankaranaravana Ivkr r. Parana- 
SIVanPiLi.ai. 200 1.0.774 = 15 BM. 141-A IB 
1942 Mad 101 • (1941^ 2 M.L J. 660. 

S. 60- .te,-*-j tc rat'' RneHmberfd 

Act. 

R 6 of the Rules framevl nnder the I’. P- 
Erc-c'.bered Estate. ,Vct maVntte provisions of the 
C. P. Code eppllcable to sales under the I’. P 
E'...-umbtied Esiates Act so far as ihry are not 
InconsijitvBi with the pnnlii'fvs cf the Act .- dthe 
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C. P. CODE (1908), s. 60. 

rules. Hence .S. 60 of C. P. Corle would apply to such 
sale*!. (Slirrtf.S.Af. and Satkt, /,Af ) CHHaTar 
V. Tharok SrNGH. 1942A.W.R. (Bev.) 253 (1)» 
1942 0,A.(S\^p.) 279 (1)=1942R.D. SBl (2) = 1942 
O.W N. (B.R) 262(2). 

-S. 60- —Unpaid tnortgagi- monty. 

The unpaid bibnre of the consideration for a nioit- 
gage Is not a “debt'* due by the mortgagee to the mort¬ 
gagor, and, therefore, it is not liable to attachment in 
execution of a derree against the mortgagor. It makes 
no difference whether the mortgage is simple or posses* 
sory or by way of conditional sale. (TekChand and 
BecktU. JJ.') SOHAN l ALr. Labh Singh. 2021.0. 
847* 15 B,L. 113 = 44 P.L.E. 342=A.I R. 1942 Lah. 
284. 

-S. 60 and 0. 21, R. Deit'—Unpaid Pur¬ 
chase meney left with vendee for payment to vendor's 
creditors’-^!f attackable immediately after sate-deed— 
l/)cus standi of such creditors to object to attachment. 

The unpaid purchase price of a property left with 
the vendee for payment to the creditors of the vendor 
but which the vendee hasnot actually paid to them i«a 
‘deM* due by the vendee to the vendor. It is the 
vendor’s money in the bands of the vendee, which' he is 
under an obligation to pay to the vendor and in the 
absence of a contract to the Contrary, this obligation 
arises at the moment the sale transaction is completed. 
The fact that the money K by agreement, ma<le paya 
ble at a future date or that the vendor has asked the 
vendee to pay it to a third party makes no difference. 
It is none-the less an existing and completed obligation 
and, as regards It. the relationship between the vendor 
and the vendee is that of a creditor and debtor. 

If, therefoie, at the instance of a per.son who holds a 
decree against ‘he vendor, a prohibitory order under O. 
21. U. 46. r. p, Code, is served on the vendee, before he 
has paid out the amount to the nominees of the vendor 
in accordance with the directions set out in the deed, the 
attachment Is good and neither the vendee nor the vendor 
can object. The vendor’s nominees of course have no 
iocus standi to object, for there is no privity of contract 
l;etween them and the vendor and the mere direction of 
the vendor to the vendee to pay the amount to them creates 
no jural relationship between them. The direction is, 
ordinarily, revocable at any time before payment has 
actually been made. Further, the decree-holder of the 
vendor can attach it even immediately after the execu¬ 
tion of the sale-deed and need not wait until th^e lapse of 
reasonable time from the 'ale, within which the vendee 
could have paid, but lias neglected to pay, the vendors 

nominees. [Tek Chand, Bhide and ^ « 

Ram^.RamDaS JOSHI. 208 I.O. 462 -44 P-LE- 

416c=A.IR. 1942Lab. 276 (^B). 

-8 eO--l>roperty'’-MM"*ng 

Col. 229. RadharaNI DaSSI 

DASSI. IL.E. fl942) 1 Ofti-If = 92 

R O. 685=46 O.W.N. 246=A.LB. 1942 

- -8 m—S(Ope—Sahry l<» ^^1 Ex 

emption from attachment ^ conferred 

Whether a personal benefit which can he waived by agree¬ 
ment—Public policy. 

The provisions of S. 60, C. P, Code wb'ch 
imperative are intended to give protection to debtors 
on grounds of public policy and not merely to confer a 
personal benefit upon them which can be waived by 
agreement. I.L.R. (I94l) Bom. 415, Foil. Accord¬ 
ingly an arrangement made by an employee of a Muni¬ 
cipality who was drawing a salary of Rs, lOOa month 
that his creditor who,had obtained a decree against him 
may take Rs. 15 per month out of his salary In satisfac¬ 
tion of the decree is not enforceable in law aod the 


0. P. CODE (1908), S. 60. 

Rs. l5 cannot be attached in execution of the decree. 
As an assignment of salary such an agreement is also 
ojSposed to the piovisions of S. 6 (0 of the Transfer of 
‘Property Act. {Kunhi Raman. /.) SUBRAMANIAM 
V. .SaTVanadham. I.L.R. (1942) Mad. 640= 2031. 
0.200=56 L.W. 130=1942 M.W.N. 179=A,I.B, 
1942 Mad 391= (1942) 1 M.L.J. 292. 

-8. 60 (1)—‘Debt”—Provid''ni fund of company, 

for benefit of employees—Money payable to member 
after retirement in full or to nominee—Member not 
permitted by rules to dispose of moneys during service 
—Effect—Attachability and saleability in execution of 
decree against member—If trust money—Trusts Act, 
S. 5. See 1941 Dig., Col. 230. ISMAIL Jakria & 
CO. V. Burma vShell Provident trust, ltd. 199 
1.0 625=14 R.8. 187=A.I E. 1942 Sind 47. 

-S. 60 (1) and Divorce Act(1869), 8. %1-^Pro- 

teetion under S. 60 (1), C. P. Code—If available to 
husband against u/hom an order fot payment of alimony 
has hc(n madi. 

A person against whom an order of atij^hment of 
salary in execution of an order for alimony is ^ 
entitled to the protection afforded by item ( 1 ) of the 
proviso to S. 60. C, f. Code. {Grille, C.f. and Puramk, 
/.) Dr. NATHS'. Shakuntalabai. 203 I.O. 84= 
15 R.N. 109= 1942 N.L.J. 460=A.I.E. 1943 Nag. 1. 

-S 60 (1) (b)“Applicability—“Tools of an 

artisan"—Musical instruments of musiciant-If 
from attachment. 1941 Dig., Col, 230. MANlK- 
VAM V. Manikvamma. 200 I.O. 868=16 R. M. 164 
=A.I.R. 1942 Mad. 4=(I941)2 M.L.f 67t 

—S 60 (1) (C) — ‘Agriculturist'—Oceupaney 

raiyat-Land cultivated under bhag system—Small 

income derived by him from ^emindary 

An accaoincy raiyat who has got about 20 or ^3 
bighas of land which he gels cultivat^ under the bhag 
syftem and whose other Income derived from Zemludary 
nrooerties Is onlv Rs. 25, is an agriculturist within the 
S"4 oI s! 60(1)W. C.P.Code. 

arHHt //) NAGRNDRA NATH SARKAR V. KRISHNA 
Pada SaRKAR. 201 I.O. 632=16 R.O. 264-76 0. 
L 601- 40 O.W.N. 612 = A.IR. 1942 Oab 426. 

_ _9 60(1) (c) — 'Agriculturist'—Who is. 

No definition of an agriculturist can be formulated 
because the circumstances of every individual judgment* 
debtor have to be taken into consideration to decide 
whether he is an agriculturist or not. It Is for the Courts ^ 
to decide whether a particular individual situated as be 
is with reference to his occupation or other circumstances 
Is an agriculturist or not. The judgment-debtor derived 
hiH whole income from his lands and had no other pro¬ 
fession or occupation. The lands were mainly under the 
cultivation of tenants but as a landlord be had take 
interest in tie cultivation of his land in order to get the 
most out of it and had also to “ee that hi.s share in the 
produce reached him. Moreover, it was in evidence that 
he was cuMvating about 800 ks. of land through his 
servants and labourers and not through his tenants. In 
fact he bad been working at the plough himself and had 
been telling people that he did so on grounds of health. 

Held, that all the considerations when taken together 
led to only one conclusion, that the judgment-^btor mas 
an agriculturist within the meaning of S. 

{Almond. and Mtr Ahmad, /.) ASADULLAH 
khan p. CHbtan DAS. 202 1.0. 770-15 R. Peab. 
52=A.IR 1942 Pesb. 65(2). 

-S.^0 (1) {c)—Applicability—Right to exemp¬ 
tion under—Conditions of. 

The property of an agricoUurist to be exempt under 
d. (<■) of S. 60(1), C.P. Code, must be shown to have 
been occupied by him as such for purposes.of agrlcul- 
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0. P. CODB(1908X S. 60. 

tote, ij’.. in order to enable the . _ 

cultivate the lanti. {^Abdur Rahman, /.) OFFICIAL Lfth. 102 (F.B.) 
RSCilVER. KlSTNA P. LAKSHMAYYA. 66L.'W.634. 

——S 60. 01.(1) (C)— Exemptian fram attachment. 

Where the evidence showed that a debtor bad no 
other vocation eicept agriculture and that he kept his 
plough, bullocks and carts in his house, the house is 
really used for the purpose of carrying on his calling 
effectively as an agriculturist and is exempt from attach* 
ment under S. 60 (1 )<0 of the Code of Civil Procedure, 

U937) 2 M.L.J. Ill I.L.R. (1937) Mad. 777 (F.B.), 
applied, {yenkataramana Rap, /.) SubBaRAYUDU v, 

VENKATA SUBBVMMA. 2011.0.781=16 R.M. 407 
= 66L.W.176(1)=1942 M.W.N. 128(2)=A.I.R. 

1942 Mad. 375*(1942) 1 M.L.J. 87. 

——88.60(1) (C)—Exemption under—Availahility 
—Facts to be proved. 

To claim exemption fronj attachment under S. 60 (l) 

(f), C. P. Code, it must be proved that the objector is 
an agriculturist and is occupving the house concerned 
(i./.) it is being occupied bona'fide for the purpose of 
agriculture. {Afartva/, y.) SHEO SHANKAR LaL v. 

RiTTAN Kuak. 199 I.O. 466 = 14 S.O. 491 = 1942 B. 

D, 69=1942 A.W.B (0.0.) 27=1942 0 A. 16=1942 
O.W.N. 23=AXB. 1942 Oudh 808. 
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S. 60 (1). Proviso (g>—AppHi-abUiiy—Money 
received by retired Government servant in commutation 
of pension—Liability to attachment. See 1941 Dig , 
Col. 232. HaSSOMAL SaG’JWALp. DIAROMAL. 198 
1.0.630=14 E.S. 160»A.I.E. 1942 Sind. 19. 

-fi. 60 U) {h)—Apptieability—'H'a£et of a 

labourer"—Textile mill—Head jobber dchtgwork af 
spinning occasionally at a term of his employmrut— 
Remuneration eartud by—If exempt frcm attachment. 

A person would be regarded as a labourer within the 
meaning of S. 60 (1) (A), Cl P. Code, if he does or is 
expected to do that class of work which requires manual 
labour, such as the work of spinning in a textile mill. If 
the doing of manual labour U a term of his employment, 
be is a labouKr and the remuneration earned by him, 
constitutes “wages of a labourer” within the meaning 
of S. 60 ( 1 ) (A). The head jobber, r/., the head of a 
gang 0 / workrhen employed In a textile mill industry, is 
a labourer if he participates in the work of his gang 
occasionally, though not necessarily continuously, a; a 
term of his employment. The remuneration earned by 
him must therefore be held to be “wages of a labourer’’ 
exempt from attachment under S. M (1) (A), C. P. 


3 60 fl^ Proviso Exemption under— Code. iflVatsoodevi, y.) KULRARKI v. GaNPAT 


Avattabthty 

gaged his house—F.sloppel. 

Where an agriculturist mortgages liis residential house 
and thereby causes the mortgagee to believe that it could 
be sold, he is estopped from raising the question .that the 
house is not liable to attachment under S. 60, C.P. 
Code, ai the voluntary nature of the mortgage must 
imply an agreement that the house may be sold under 
c-rtaln conditions. {Shirref S.M.) TaraChaNOs/. 
SHiu I'UASAD. 1942 A.W.R.(Eev.)S07=1942 O.A. 
(8upp.) 338=1942 O.W.N. (B.E.) 476=1942 E.D. 
693. 

“8. 00 (1) {fy—Obieefion based oti—Whrn to be 
raised. ^ 

A judgment-debtor must raise objections prior to the 
sale at to hi!i property being exempt from attachment 
andsaleunder S. 60(1) (e) but if he refrains from 
doing so he has no right after the sale has been carried 
ou*. to prefer an objection that the property sold was 
not leg.ally saleable. If he should succeed he must 
show that he was prevented by fraud from preferring the 
objection a* the proper time. (A/arwal. /.) Sheo 
SHANKAR LAL I . BlTTAN KUAR. 19910 466 = 14 
E.O. 491-1942 B.D. 69-1942 A,Wi. (0.0 ) 27 


167=16E.B. 133=44 Bom.L.R 264=A.I.E. 1942 
Bom 191. 

——(As Amended in 1937). 8. 60 (l)(h)~ 

Constrnetion—Salary of persons in private seevice—If 
protected. 

An interpretation of Cl. (A) of S. 60 (1) founded 
upon the language of that claiiae alone without reference 
to the entire section would be unsafe and unwarranted. 
What the Legislam.-e intended to protect from attach¬ 
ment if> execution of a decree in the latter part of Cl. 
(A) wa'' the salary of nil persons in receipt of salary 
other ihnn public officers and servants of a railway 
compar>y or local authority, {Ubos /.) HoRwuSJt 
JAMSHEOJI, Inre. I.LR. (1942) Ear. 237. 

——8. 60 (1) (h) — Construction — ''Wages of 
tabourerl'—I f wholly exempt—"Salary"—1/ includes 
"wages". 

The fir-l Clause of S.60 (1) (A). C. P. Code, is not 
controlled by the second clause, and “salaij” in the 
secend clause does not include “wages of labouicrs’’ in 
the first clause. The second clause is designed to pro¬ 
tect to a limited extent, salaries of seri'ants who are 
outside the'class of lalmurers and domestic 


^ ^ 16—1942 O.W.N. 83—A.I.E 1M2 Oudh But the wages of labourers and domestic servants ate 


308. 


8 . 60 (1) (cc)—A/i/rA animals not beloeeginr to 
agneulturist—If exempt from attachment. 

S. 60 (1) (cf). C. P. Code, makes all milch tnimils 
exempt (>vini attachment or ule, wheiher they belong to 
an aKricultmUt or not. (Sate, J ) JHanDa r. Nikka 


woolly exempt from attachment anrl are not liable to 
aitachment at all. iWastoodnu. /,) KUI.KaRNI t-. 

GanpatHiraJiTf.li. I.L.E (1942) Bom. 287- 
202 1 0.157-16 R B. 133 - 44 Bom.LE 264 = AX 
R. 1942 Bom. 191 


S. 60 (1) vb — 'Sola* y"—Meaning of. 


SJaiy ’ iu S. 60 (1) (♦), C. P. Code, is not confined 
to (he emoluments of labourers and domestic servants. 
The claur j dearly makes a distincuon between salary 
andihewagP' of labourers and domestic servants. 


— 8.60 ( 1 ) <diVty-Salt tfeeted but Hot congsoud 

before Ameuding A.t—Rxetkption. 

A Ju^lgn^enl•^lcb^or other than an airiculturbi r^nn/,. • ■•o i ■ 
claim fAtinpilon under S. 60 (1) Ur,) r P halaiy is jomet. mg other than, and coatraH-d aith, 

when the vaIc had been efiecicd btfn/r ii. w ar-o of la'-autersand domestic sovants. 

which tu Punjab Amwtding Ac' .Vrr,ar:A. J.) Ra 

force, though the sale had not been coofirenerf * k ° • *0 ^*' 

O.ie. TheVotd ‘sale* in thl, P.W N, 38- 

«htf p4t‘iof iheCoUeas mcaninf laWaiet i" i 1&42 Pat. 194. 

(Teh Ckamd, Monroe and Din between rnember and trustee of provident fund-Thlrd 


C.y ■:nJ ^Vffcdish, y.) RaGHUN.'NDAN SaHAI r. 

866-199 1.0 635 14 
8 B E. 664- 23 P.L.T. 

490 A.IB 1942 Pat. 194. 


SiNUH r. Vik UHAN. I.L.R. (1942) 


J if affected—Rule as to forfeiture of autount on 

Mab. 349 •*200 attachment—Effect. See J94l Dig,. Col. 233. R. C. 
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0. P. CODE (I90f), S. 60. 

DaSS;'. Si;CR'ETARY OF HORMA Oil. SUBSIDIARY 

PROVIDENT Fund Tbu.'t Ondia). Ltd 198 I^. 
787=UR.E. 220. , 

-8. 60(1) mmiy of 

railway servant—UabilUy to attaehment—Paymoit to 

subscribers T est. 

The money due to a railway servant on bU account in 
th'e Provident Fund is not liable to attachment by his 
creditor until it ii paid over to him. In order to decide 
whether Ihe money has been paid to him, the test to 
apply'U whether the railway has obtained a %-a1id dis¬ 
charge, Aftei* his retirement a railway servant filled in 
the necessary form asking for payment of the money due 
to him on his account in the Provident Fund. The 
railway authorities requested the Reserve Bank to send a 
cheque to Messrs. Thomas Cook and Sons. A creditor 
,of the railway servant obtained an order from Court 
attaching the money. Messrs. Thomas Cook and Sons 
In the meantime had returned the cheque to the railway 
authorities alleging that the railway servant had no 
account with them. 

Held, that the railway authoilties would be discharged 
if, in asking the Reserve Bank to send the cheque to 
Thomas Cook and Sons, they were acting in accordance 
with the instructions given by tb© railway servant. 
{Henderson,/.) NAZAR MahOMED KHAN KaBULI 
i*. BROWNE. 2011.0. 17-16 E.O. 108=74 O.LJ. 
624=^A.rE. 1942 Oal 292. 

-8. 60 (m)-“Applical)ility—Sale of Hindu co¬ 
parcener’s interest in joint family property—If illegal— 
Want of specification of the interest of co-parcener—If 
viUatos'lale See 1941 Dg.. Col. 233 SHanmUOaM 
CHKTTIAR V. NaOASWAMI AYYAR. 2011.O- 166 = 16 
E.M. 247-A.I.E. 1942 Mad. 97 = (1941)2M.L.J. 
650. 

■-8. 6‘J. — tpHitabilily^Claim enforceable under 
attachment— Applicant for rateable distribution -RisH 
to challenge alienation by judgment debtor after setting 
aside of execution sale and satisfaction of decree under 
which sale vm held. 

Where, the attachment in pursuance of which 
the property is brought to sale iS set aside by 
reason of the decree holder having been 
the attaching decree-holder has no claim against 
judgment-debtor and therefore there is ® 

ceable under the attachment under S. 64, C.P.Cooe. 
moment the attachment ends as a result of the a 
being sot aside all claims which were enforceawe 
under it cease to be enforceable and a ,i,e 

would have had a right to rateable 
sale had stood, cannot thereforechaHenge 
by the Judgment debtor under S. 64. a®,Je. 
ceased to be.enforceable on the ^o^hiayya. v 

{Uuh, CJ.and LakshmanaRao. M 733 = (i942) 

NaMayya. 1942M.W.N. 682=651*.W.7^3 k 

2 M.L.J 007. r^ntract to sell land— 

—- 3. 64 —AppUcabilit3^C against 

Subsequent aiUchme.it in exec ^ 

owner-Sale deed in pursuance 

men -Subsequent Court p«^uance of contract- 

T P A'aT54°”« C"'- 

V SUBRAMANIA AYA'AR. 201 

obfeet and scope of—Tran¬ 
saction not prejudicing claims of decree holder against 

^^Th^very with which S. 64. C. P. Code, has 
been enact^ ia save right which do not confiict with 
the claims enforceable under the attachment The ex¬ 
pressions “contrary to >uch attachment, and as 


C P. CODE(190&).,B.e4. 

against all claims enforceable under the attachment,'' 
limit the operation of S. 64 only to certain transfers or 
acqui»itions of interest or payments to the judgment- 
debtor. It does not render void any transaction or part 
of a tiansaction which in no way piejudices the claims 
of the decree holder against the property which he has 
got aitached, {IVadia and Sen, JJ.) VISHNU BaL- 
KRISHNASHANKARPPA GURLINGAPPA. 202 1,0. 
392=16 R.B. 166= 44 Bom.LE. 415=A.I.B. 1942 
Bom. 227. 

I 'S. 64—Effect of attachment—Scope and appli¬ 
cability of S. 64, i'f/1941 Dig., Col. 234. BHURA t/. 
SadduLAD. I.L.R. (1942) Nag. 691 = 1981.0,666 
=14 R.N. 238=A LE. 1942 Nag. S6. 

■ 3. ^^~^Scope—Attachme*U before judgment— 
Salt by debtor—Subsequent decree in suit—Insolvency of 
judgment-debtor aftenvards—Application for sale of 
attaehed property—Official Assignee, il necessary party 
—Sale if void absolutely. 

A private alienation by a judgment-debtor ot property 
attached by a creditor is, under S. 64, C. P. Code, not 
void absolutely, but only void against cimms enforceable 
under the attachment in question. An adjudication of 
the debtor would automatically put an end to an attach¬ 
ment and vest the property in the Uffidal Assignee free 
of attachment, but it,has no such efficacy as regards an 
alienation made by the insolvent before his adjudication. 
Until the alienation is set aside by appropriate procee¬ 
dings, it stands good, and the Official Ass.^ee would 
therefore have no present interest in or title to the pro¬ 
perty In question. Hence the Official Assignee is not a 
necessary party to an application for sale of the property 

C- l 94 o! the debtor sold the aitached property to 
fu” oniO—1—1941, the appellant obtained a 

u** his suit against the debtor for Rs, 4,C43-I-0 
a^JfJteresl On 21-2-1941. the debtor was adjudged 
insolvent^nd his estate vested-in the Official As-^ignee, 
Madri ■ Oa 3-5-1941. the appellant applied in 
<*jtMutioiJ of bis deaee for sale of the attached property 
after bringing on record the respondent who had 
Dorohased the property pending the attachment. The 
application was dismissed as not maintainable on the 
cround that Official Assignee in whom the debtor’s estate 
was vested was not made a party to the execution pro¬ 
ceeding. 

Held, that the properly would not become the properly 
of the debtor or vest in the Official Assignee until the 
latter obtained a declaration for setting as«ide the aliena¬ 
tion and therefore the decree-holder (appellant) vras not 
obliged to implead the Official Assignee in his application 
for sale in execution. {Krithnaswams Ayyangar ana 
Kunhi Raman, //.) LEELaVATHI AMMAI- v. NENl 

KavurBai. 1942 M.WH. 740. 

-8. ^i—Scope—Insolvency of Hindu father— 

Attachment ’of son’s interest in family property in exe- 
(Ution-Effeet-Sale by Offteial Receiver pen ling 

attaehm.nt—Validity as against son of insolvent. 

So long as .a Hindu joint family is undivid^. the 
po«er of the father to sell ® share, is no - 

The attachment of the son's interest may 
alienation taking effect as against 
under the attachment, in view of S. C. P. Code and 
when a sale of the share is effected m pu^uance of the 
attachment, the power of the father may be destroyed 
but the power does not cease till the sale lakes place. 
So long as the poWer of disposal subsists, therels no 
reason why it should not vest in the Official Receiver ^ 
the insolvency of the father subject to the same disabi- 
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0. F. CODS (1908), 8. 64. 

lilies as it would be subject to in the bauds of the father 
at the dale of \ eating. During the peodeiicy of the 
atiachnieni, if theO^al Receiver 9 booses to exercise 
the light of sale, the alienee will get a title which will 
prevail against the son (hough it may not prevail against 
the claims enforceable under the attachment. In other 
words, if a sale takes place in pursuance of the ajtach* 
ment, (be purchaser under that sale would get an indc* 
feasible title and the purchaser from the Offiaal Receiver 
will not get any. The purchaser from the OOicial 
Receiver cannot resist the claim of the attaching decree- 
holder to bring the properties to sale or to contest the 
righis of a purchaser at such a sale, but the son would 
have no right against the alienee as his interest must be 
held to have b^n validly sold, iyinkatarantana Rat 
jhJ Stmayya, //.) RAYANG! v. jANAKIRAMAVyA- 

65 L.W. 86=1942 M.W.N. 838=A.I.B. 1942 Mad. 
330=U942)1M.I(.J. 318. 

" “3. 64 and Ex.'pl.-^Sctfit'—Aitackmf/il and salt in 

txiCutitn-^Sali stf asiJt under 0, 21, R. 89—£fMtf 
—Privatt salt by iiulituenl-dtiior after sale and before 
it it set asiJe-^Title of purehastr—Another creditor 
applying f^r rateable distribution at exeeution sale and 
aelaehing property after private sale and before sale 
was stt aiiik—Rights of. 

Where an execution sate b sot aside under 0.21, R. 

C. P. Code, on deposit of ihe decree amount the 
aliachment hi pursuance of which the sale was held 
comes to iin end. When the atlaching creditor’s sale is 
set asido^ and bis claim is satisfied, the particular attach- 
nicnt necessarily comes to an end. Anotjier creditor 
who had applied for and might get rateable distribution 
If the sale had stood, cannot therefore say that he 
has a claim enforceable under that attachment within 
ihe-roe^ing of S. 64, C. P, Code. A private purchaser 
from the udgmenl-debtor after the sale and before its 
•cUlng aside, would get a good title, because the effect 


0. P. CODE (1008). S. 71. 

or not, the purchase enures for the benefit of all the 
heirs, and the other heirs who have taken no part in the 
execution proceedings are entitled to recover their shares 
in the property on paying their proportionate shares of 
the costs of the execution proceedings leading to the sale. 
S. 66 b no bar to a suit by* them for recovery of their 
shares, (^//arries, C.J.^nd Fasl AH,/■) MUSAMMAT 
BlBI KANI2 AVESHA V. MOJIBUL HaSSAN KHAN. 20 
Fat. 866 = 2001.0. 61G» 16E.P. 6=8 B.E.718-A. 
l.&. 1942 Pat. 230. 

■ — 8. 66—Applicability—Sale by Revenue Court in 
execution of decree for rent under Madras Estates Land 
Act—Suit for declaration that purchase was for benefit 
of plaintiff—Maintainability—States Land Act, S, 192. 
See 19U Dig., Col. 235. MuthukumaRa MaNia- 
KARAR S'. PETHIA MANUKARAK. 201 I.O. 11 = 15 

B. M. 239 =A.I.B. 1942 Mad. 164^(1941) 2M.L.J. 
717. 

■ ■ Sa. 68 to IZ—AppHcability-^Deereet of Revenue 
Courts. 

Ss. 68 to 72 of the C. P. Code apply to decrees passed 
by Civil Courts the execution of which is transferred to 
the Cullector in accordance with the provisions of S. 68. 

C. P. Code and do not apply to cases in which the decree 
has been passed by a Revenue Court. (Verma and 
Yorke, //.) HAKIM AU». SHaNKER LaL. 
(1942)AU. 237=203 I.O. 93=1942 A.L.W. 409- 
1942A.L.J. 416-1942 A.W.E.(H.0.) 166-A,IE. 
1942 All. 267. 

■8. 68 —Sale by Collector — Procedure. 


It is not necessary that the Collector himself should 
carry out the sale. The Collector, in S. 68 is regarded • 
as the head of the jffvenue and administration department 

and It b this department which would do the work and 

not necessarily the Collector himself. The papers must 
however be returned under the signature of the Collector 

Ijr; ,i dlS «i *'• Villayat Hussain. 1041 a!m L,J si. 


from the date of the sale luelf and not merely from the 
date of its setting aside. A creditor attaching the pro¬ 
perly after the private sale and before the setting aside 
of ehc execution sale is not entitled to rely on hb attach- 
ment to impeach the private sab and such ailachmeiii 
cannot affect the rights of the private purchaser under 
S. 64, C. \\ Code. /.) Subramania Ayyar 

i' AnnaviPillaI. 202 I.O. 461-16 B.M 60S- 

Purchau „f p,,p,riy /« execulkn^Suit by co-keirs 
for tketr ikares—MasHtainability. 

S. 66, C. F. Code, Is designed to create some check 
on the piwiice of nuking benaml purchases at cr«u‘ion 

judgment debton, and in no way 
benefidalK inte/ 

eated In the purchase. It cannot ai olv m i 

'■> ot 1 .,. .Jd bj oI 


•Ss. 88.70 and Sch. lll-~rransfer of exeeution 
proceedings to Collector under Punjab Government 
iVAideation—ProcedHreofCcllettoratid tn lecard to 
appeal and revision. 

Where a Civil Coust has ordered land to be attached 
and sold in execution of a decree and has transferred 
the execution proceedings to the Collector in accordance 
with Punjab Government Notification is>ucd under 
i>. 68, C. p. Code, the proceedings are not proceedings 
under the Punjab Debtors Protection Act. The proce¬ 
dure of the Collector and the procedure in regard to 
appeal and revision are, therefore, govetoed by Sch. Ill, 
C. P. Code, and by the rales made under S. 70, C. p' 
Code,,by the Punjab Government. The Collector can¬ 
not refuse to take action or potpone the sale of the 
attached properly under Rule 1 of Sch. Ill when theie 
Is no poskiblhty of raising the decretal amount*, by any 
teinporaty alienation. iAfitekell. P.C.) GuLaB DlN 
0. bARDARi Lal. 21 Lhh.fi T. 16. 

8. 71 and United Provincea BevenneDe* 


' J^aJjon'edan deci«e-hoH#r exacuie^eh^. Kam r. Jamna Pk.vsaI'. 1942 A.W.E. (B*t.) 

bythodwased and purthaTSe I'233-1942 O.W N. (B.E.> 


lu execution. 1 

the reel *1 wall, whether 71 *nd United Provincei Eovenae D#* 

« Hot Oecree-holden uadei O 2i r pertmeat Mannai. Oh. Rr.isim prior 

'*««« •<*. K|lS,C.P.Code prw^liomef ^fasa! f.-Sft 


44fJr 


tc 
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0. P. CODE (1908), S. 73. 

Where a judgment-debtor applied for setting aside an 
exetovion sale [7 the Collector on the grounds that the 
propeiiy was protected, the price was inadequate and 
the pidclamaticn was tiot properly served and the 
Collector refused to ^el it aside and prior to its confir¬ 
mation the judgment-debtor sought to revise that order, 
it was held that the revision wa? premature inasmuch as 
the questions may not arise if the sale is not ultimately 
confirmed. (.Sathi, J.M.'i MeWa Ram v. Jamna 
PRASAD. 1912 A.W.R.’(Rev.) 207=1942 O.A. 
(Sapp.) 233= 1942 O.W.N.(B.R.) 361 = 1942 R.D 
. 460. 

■ ' ' S. 73—»Applicability — Tranrferee of decree— 

Application by for execution Ijefore receipt of assets— 
Transfer not recognised before receipt of a'sets—If bars 
claim for rateable distribution. Ste 1941 Dig., Col. 
. 236. Venkatachellam v. Subrahmanvam. 197 
I.O. 238 = 14 R.M. S47=C1941) 2M.L.J. 219 

' " 8. 7Z—"Creditor obtaining rateable distfibutiin-"- 
Reeeipt of excesi—Sdft for rxfund-"~Creditor if can 
plead the invalidity of the execution tale, 

A party cannot approbate and reprobate. A creditor 
who has obtained a rateable distribution out of funds 
realised in sale in execution against his judgment-debtor 
cannot, in a suit against him fur the recovery of the sum 
paid ill excess of his share, plead that the execution 
under which ths money was tejised Mas itself void. He 
Cannot both retain the benefit received by the sale and 
plead its Invilidily. /) CO-OPERATIVE 

CENTRA!. Bank, I.td., M.^lkapur t/. Narayan 
KamJeeKunbi. IL.B. (1942) Nag. 685=2021.0. 
612=16 R.N. 86=1942 N.L.J. 462=A.I.B. 1943 
Nag. 7. 

■ ' 8 . 78—Rateable distribution—Right to—Crucial 
date—Dismissal of execution application after the receipt 
of assets—Right, if affected. Ree 1940 Dig , Col. 217. 
BulakHIDaS V. Murlidhar. I L.R. (1942) Nag- 
139 

— Ss. 73 and 47—Right to rateable distribution— 
Dcciee-holoer failing to refund amount withdrawn, on 
sale being set aside—Attachment of his piotwrty already 
attached by another—Auction*putchaser if entitled to 
rateable distribution of the sale pioceeds of that pr^ 
peity. J« 1940 Dig , Col. 2l8. BHIOKAJP- SHIOLAL. 
I.L.B-(1942) Nag. 136. 

■'S. 73— Rateable distribution — Rig^^ 
of decree amount by jne who stood surety to avoia ^ 
ment before judgment—Right of other deeree-hol‘ < 

Where to avoid an attachment n,ssed 

surety gives security and on a decree . ® 
deposits the decree amount in Court, e to 

holders against the Judgment-debtorjeJo, ^nulled to 
rateable distribution out of such amounC W 
y.) Khagendra Nath ^«TRA . • • 

1.0. 671 = 1942 A W-E-CO O.) 843(1) -1942 O.W.N. 
693=1942 O.A. 606 = A.I.E. 39J2 OU(lh491- 
_a 73 and oompanisB Act, Ss. 186 ana 

Right to rateable distributioD-Right oKmnanlS 
against holder of payment order under S. 189, Companies 

Col- 238. KADHf ham BEOPAR 

Co. r/. KaRAM CHANO I I 1 .R. (1942) Lab. 460. 

——S. 73 —."Same judgment-debtors — Decree 
against Hindu father and son and decree against 
alone as luanager of family—If against “same judg¬ 
ment debtor.” See 1941 Dig., Col. 239. LAXMAN 
ANANTt». GoviNn RAMBHAT. I-L.B. (1941) Bom. 
640. 

■ ■ S, 73—-Same judgmen^debto^—D^ree against 
person personally and deerte against him,as legal repro- 
geuiative of a deceased person—If against same judg- 


0. P. CODE (1908). S. 80. 

ment debtor. See 1941 Dig., Col. 239. JamIYATRAM 
Gaurishankar V. Umiyashankar Pbanshankar 
JOSHI. l.L.R. (1941) Bom. 644. 

■ 3s. 73 and 64—Scope and effect of—--Ipplica- 
tion for rateable d'SUtbution by creditor bolding decree 
—Execution sale set aside and payn ent made in full to 
decree»holder bringing property to sale—Effect on right 
of other creditors to challenge private alienation by 
debtor as void under S; 64. See C. P CODE, S. 64. 
65 L.W. 733= (1942) 2 M.L.J. 607. 

-S. 80—Applicability — Suit against ex-publlc 

officer in respect of ait done when he was public officer 
—Notice—Necessity. Ste 1941 Dig., Col- 240. 

N'ABHA NAYaR V. APPU. 200 I.O. 818=16 R-M. 

127»A.I.R 1942 Mad. 288 (l)»(194l) 2 M.L-J. 
242. 

-S. Z0~"Notiee—Contents and particulais of-- 

Description of plaintiff—Notice giving fathers'namel 
and places of residence of plaisitxffs^Svffici^nei Suf 
names, caste and occupation—If necessary. 

Where a notice under S. 80, C. P. Code, Is given 
within the period required by the law and purport* 0 
comply substaniially with the provisions of the section, 
it cannot be held to be defective on the ground that the 
surnames or the caste or the occupation of the proposea 
plaintiffs has not been mentioned i«'the noilce. J je 
section does not state what kind of descripticiu ought to 
be given of the plaintiffs. It would be sufficient if the 

plainiiffs^re described in such a manner that bey can 

be easily identified and if the fathers' names ‘he 

plaintiffs and their places of resid nce are given, that 

Sould be a sufficient descripbon for ^^jIaS 

C P.Code. (Dsvatiaanti l^aehtin. /f.) SECHKTARY 

np ^TATE V CHIMANLAL JAMNAOAS. I.L.E* 

B 0 m” 67 = 20 lTa 420 -16 B.B. 76 = 14 Bom.L E. 

296= A.r.E. 1942 Bom. 161. 

g ^Q^yaliee—lf'ait'erof—lVhat amounts ter— 
to'raise plea of want of notice—Party not entill- 
.Ao notice-Plea by—SustainabilH)—Delay m rats- 
i„gpUa-Effe<t-When deemed waiver. 

' It is well settled that ilie party in who.'C favour S. au 
prescribes notice to be given can waive bis right to 
notice, and his waiver binds the rest of the parlies. 
But only be can waive. Delay, however long, in raising 
the plea of want of notice, would not netessajily by 
itself, be a ground for holding that there has been 
waiver, but any prejudice to the plaintiff caused by the 
delay would result in the defendant being deemed to 
have waived his right to notice. A party who has him¬ 
self no right to notice Is not entitled to challenge a suit 
on the ground of want of notice to the party wiitled to 
receive it. {Broomfield and Maeklm, JJf) 

CH.^NU HIMATLaLv. KaSHINAIH THAKURJl. 4* 
Bom.L.R,727=A.I.R.1942Bo».339. 

•-8. 80-Period of two months-Computation of. 

See 1941 Dig.. Col, 241. MARINA AMNJAYI^StCRE- 
TaryofState. 2001.0. 205=16B,M. 8-(1941) 

1 M.L J. 328. 

-S. 80—‘Public officei’—Common tnan^ger 

appointed under S. 95 of B. T. Aef-Loan takfeii by 
him by executing bond—Suit 

necessary. 1941 Dig-- fiX 

Gupta v. dhirkndra naih kov. 197 I.O. 

^■^^h^lo'-Seope—Diety of Court-Suit 
during currency of notice- MainlainabilUy-Waiver of 
obieetion-Wkat amounts to-Suit not maintainable on 
facts stated in ploint-Waiver-If artses—Pleadings— 

^*s!’ 80, C.P Code, is express, explicit and mandatory 
and it adoiiu of no implications and exceptions. The 
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O.P. COSEa908).3.80. 

iecUoD imposes a itatutory aod anqaaUfied obligation 
upon the Court, and a suit institated during the curien (.7 
oi the notice required b; the section ia unsustainable in 
limint and must be dismissed. Where the facts staled 
in the pUint themselves show that the suit ha'» been 
histiluted bcTorethe expiry of the tHo months from the 
issue of the notice to the Secretaiy of State, it cannot 
be !‘aiJ that silence on the part of the Secretary of State 
to plead the sections as a bar to the maintainability of 
the suit amounts- to an admission by him ' that the 
section U not a bar to the'suit or to a waiver of the 
objcaion based upon the section. Where the applicability 
of S. 80 depends upon proof of certain facts and the 
Secretary of State does not deny facts alleged in the 
plaint, he would under the ordinary rule of pleadings be 
held to have waived liis objection to the proof of those 
facts. For iitslaao; where the plalnlii! states in the 
plaint that the notice has been sent with all the requisi* 
tes beyond the period of two months, or that the notice 
has been served on a certain date which U beyond twn 
months of the date of the suit, and the Secretary of 
State does not deny that the notice was received by him 
or dees not raise any objection, he cannot during the 
trial be he.ird.to say that he has not received the notice, 
and would be debarred fiom challenging the facts alleged 
in the plaint in the course of the trial. Sut where the 
facts are admitted by the plaintiff himself and he fails 
under the express provisions of the statute, though in a 
Procedure Code, no question of waiver can arise. 
{Afiinoh.>f Loll and Chatterfi, JJ.) SECRETARY OF 
STATE t'. SaoakmalMarwaki. 23Pat.LT. 167. 

-——8. 80—Scope—Mandatory nature of—Suit 
within two months—Matniainability-Plea of absence 
of proper noiice-.If can be waived. Ste !94l Dig. 

Ammavi V. Secretary of 
State. 2001.O. 206-16 E. M, S-'^CiOdl) 1 M.L.J. 

32o. 

— 8 . ^2^AppH(ahiUty—Award by Calcutta Im- 
provontnl Tribunal^LanJ Aeguititian Act, S. 26 (2). 

S. 82, C. V. Code, has no appliration tu an award 
made by the Calcutta Improvement Trust Triliuna! ort a 
reference made to it by the Land AcquWtlon Collector. 
Even assuming that the award is a decree. it Is certainly 
nut u decree made In a wit against the Crown or a 
Public Officer. 

Per fi/u*trfta, /.—An award made by the Tribunal is 
not a decree at all. S. 26 (2) of the Land Acquisition 
Act which was introduced by the Amending Act of I92l 
c-nuoi b.* taken as a part of the Calcutta Improvement 
Act of lOli. l.^fttM/rita and Sf/i, /J) aSMABOo 
KVIRBAN HOSSAIN r. PROVINCE OF USNGAL 20e T 

0. 429-46 O.WIJ. 027-A.I.E. 1942 0^669 ® 


0. P. CODE U908), 8. 02. 

debt which he Jlaged was due to him from the trust 
estate. 

//«/</, that the piaintiff having alleged a breach of 
trust created for public purposes of a charitable and re¬ 
ligious nature, the suit fell clearly within the exprer.^ 
words of S. 92, C. P. Code, though the plaintiff brought 
the salt really for the purp^ of enforcing payment of 
the amount alleged to m due to him from the trust 
estate. The suit was not merely a suit by a beneficiary 
for the purpose of enforcing a private right of bis own, 
but was one which fell ur^er S. 92, C. P. Code, and 
hence was not maintainable without the consent of the 
Advocate General. (BlacAwell, /.) Gajanan LAX- 
MAN V. BHALCHANDRA KESHAV. l.L E. U942) Bom. 
293^200 1.0. 371^14 E.B. 402-^44 Bom.L.B. 88- 
A.I.B 1942 Bom. 126 (2) 

■ 8. 92— Cetl—Suit by Iruttt* againtt tu-lrutite 

—Suit not complying with terms of S. 92 and failing— 
Liability for easts—Right tocosts out of tr,ust estate, 

A trustee roust be deemed to know the provisions of 
S. 92, C. P, Code. If a trustee brings a suit which ha 
is not entitled ^o bring according to S. 92, without com¬ 
plying with iu terms, be must bear the consequences for 
the failure of such a suit. The mere fact that he has 
brought a suit against a co-trustee cannot be allowed to 
wtweigh the ordinary rule that a man who brings a suit 
in a form not pcrmittpd to him, which suit must there¬ 
fore necessarily fail, must bear the consequence. The 
plaintiff must be held liable for costs and cannot be 
^rmitied to have the costs out of the trust estate. 
{Blackwell, /.) GajANAN LaxMaN v. BhaLCHaN- 
DRa KESHav. I.L.E. fl942) Bom. 293=200 IC 

3. ^2—Court, if functus officio after framing 


sthtme—Power to vary scheme—Powers of JUdge in t-te 
appnntmcHt of trustees under a partr u/ar schvnt. 

wSTn th? •'t S" Court to make 

oroen, m the suit d^ not come to an cad when the 

di^eebpawed and theCodit has power to vary the 

scheme. Where the Court appoints trustees under the 

reserves to itself the power 
to .auction the appomtincut of a new person in the 

vacancy of a trustee and an application to s^ire such 

appomtrnent ismade.the order which the Court there¬ 
upon m^cs U a decree in the suit itself and therefore 
c »cheme framed by the Court under 

* pag<^a directed the appoinimeat of nine 
trustees and made proviaons for the filling of vacancies 
among this «umber. The trustees were enjoined to hold 
a meeting of the Burmese Buddhist inhabitants of the 
tTHStees-AUiiedion of breath of Uust^^pr!^^^yi nha^Jianu* of ascerUining the wishes of the 

accounts and inqusries and dircctiont—sL t ^5, vacancy. 

Adt^o.ate^GeHtral-NtcestUy. After he .ne«mg bad been held the trustees were fo 

The ,dair|litf and defendants were to U the trustees o lack »PPoint a new trustee to 

under a deed of seltlomeot after the deidh r ^ ^ , «ch application the 

«tilor. whob) ihedeed Among other ihlmSI c.sfJ ‘he new «r2J « 

trust for public purpose, of a charitable sS lr^ “ * trustee suggested by the other trustee;*. 

natum. The plainUff Uought a suit igaWtherf was bound to appoint a 

daiits alleging breach of trust. oAmely^ai one rs^^hT ‘ t*>ought that the^tson 

had appropriated ad the lents and profit ^ .il ^ by the truatucs noi J 

to himself, and praying, among other ihlaL bave a,ked the truM^L lo 

t^^ounl found due and wahl. Sb*.’ d Jrable''ri:;t/’ **and Indee.! not 

UaTfh ““ ‘bat tWproperly ‘be method, by which 

t**t th. plainOf nay be paid • claiwli I 'bemeeW^ ,o the public 

0# a opinion in the town, m the wr> he would do if be^ii 
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C.P. CODE {1908). S. 93. 

trying an election iwlition. (^. ierlf, Q.J. and Dunkley, 
/.) U Kyaw Zan V. U SEiN Win. A.1e. 1942 
£ang. 75. 

~■ ' " S, wjuld anititute. 

The nature of the ‘qualifying’ Interest may vary widely 
with the character of the trust itself. If the trust itself 
is clear, precise and narrow, it may well be that an 
‘interest’ would, in order to qualify a plaintiff, have to be 
preciseandclear cut top. In other trusts of 4 more 
vague and general kind, the qualifying interest might 
itself be less definite. The interest required is some* 


I 0. F. CODE (1908), S. 92. 

« 

Where the interest of the trustee, on his own allege* 
tions, are adverse to the trust and he denies the validity 
of the trust, that is-a good and valid ground for reino* 
ving the trustee from his office. {Davit, C.J. and 
Tyaiji, J) HASHIM HaROON v. GHOWNSAU 
Shau. I.L.R. (1942) Ear. 179=A.I.E. 1942 Sind 
137. 

■ 8 . ^2—S<ituthn under—‘Form of—Application 


for saneiion by teveral ptrtont—Order granting tanclion 
not setting out natnet of all applicants—Validity- 

....V.. wv .v^.> ___ . The permission or sanction required byS. 92, C. P. 

thing more than a mere abstract sentimental interest, c Code, must be given toiwo or more named persons and 
Whether and to what extent, the interest must be ^nr rh« Coh 


‘actual’ is, perhaps, a matter -of doubt and may, vary in 
individual cases. Even an abstract interest is in a sense 
an 'actual' interest. It U genuine interest, even though 
in the abstract, if it proceeds from a real concern for 
one’s own faith. Where certain plaintiffs in a suit 
under S. 92, C. P. Code, in respect of a trust for the 
benefit of Hindus, in various directions, did not even 
trouble themselves to come Into Court and say whether 
they bad any concern at all in the suit they sponsored 
or what their interest was aior even whether they had 
one, it was held that the qualification required by S. 92 
was not satisfied. {Hamilton and Yorke, //.) GayA- 
NAN.4ND V. jAGDiSH Chandra Bagchi. 1942 A.L. 
W. 418=1942 A.L.J. 334-1942 A.W.B. (H,0.) 274 
»A.X.E. 1942 All. S15. 

- ■ 8 . 92—Jurisdiction—Suit relating to trust— 

Compromise decree—Subsequent suit for declaration 
that cotnpromise petition and decree arc fraudulently 
obtained—Transfer for trial to Munsif—Juusdiction of 
Munsif to make new decree under S.92 —Procedure. See 
1941 Dig., Col. 243 . Mahomed Idris Haidri v. 
Habibur Rahman. A.I.E. 1942 Fat. 79. 

' S. 92 — Puhlic charitable or religious trust— 
What constitutes—Tempter-Public user for long time 
without obieeiion—If pr ivet public character—Property 
acquired by sadhu forditnpU descending from chel.n and 
chtXi—Presumption as to dedication to religious uses. 

In order to constitute an express or coViStructive trus 
for a public purpose of a charitable or jeligious ua ur , 
the author or authors of the trust *riust be aweftjS'O » 
and the intention to'create a trust must beindica e i 
words or acts with reasonable certainty, and furl . 

purpose of the trust, the tru^t property Pourt to 

aries must be indicated so as to enable tne u 

administer the trust if required. ® fiMvjvB of 

fpr a long period wilhour objection >s nm 

the temple being a P“bhc|emple- ^ «,,(f,at where 
evidence. There is no doubt a ^ lias dcs* 
property has been acquired by a dedicated to 

cended from chela to ' tion is limited to cases 

religious uses. . YrlsSeJn^l »re 

where the religious ^ ^ l^t^een 

not celibates, so “‘f,., Lj-g of the A Sanyasi’s 

When in the as's oi sadhus 
he rrs alway ^ there has never been aojw 

of aSy ^oper‘y 

property or secular property, going by sovcession to any 

Sne bm their chelas, the fact that all 

been held by.does not give rise toanypre^'^ 

lion that the properties have been dedicated to reiigitws 

uses. {Broomfield and Sen, jj:\ AMARDAS 

DAS V. HaRMANBHAI JETHABHAI* Bom.JaB. Mb 

-. A.I.E. 1942 Bom. 291. 

. **8. ^2—Removal of trustee — Grounds—Trustee 

denying validity of trust and tetling up claim adverse 
to trust—Sufficiency, 


il is not suffieieitt for the Advocate*Geiieral or the Cob 
lector to nominate one person and give him a blank 
cheque to join any other person or persons whom be 
chooses as co-plaintiffs. If, however, certain perwns 
apply for sanction for instituting a suit and the applica¬ 
tion is gianted, the omission to set out the namw of all 
the applicants in the order granting sanction do® not 
render it invalid. A suit instituted on such s?ncUon is 
not incompetent. {Broomed and Sen, //.) Amabd 
MaNOALDASJ'. Harmanbhai JETHABHAI. 44B0m. 
L.E. 643=A.I.E. 1942 Bom. 291. 

——8 92—Scheme decree—Charitable trust—Clause 
I in scheme empowering District Judge to remove trustee 
of bis own motion or on application—Power of Dis 
Judge to make executable order for costs—If Court 0 
persona designaia. See C, P. CODS. S. 36. 44 B 

—— 8 . 92—Scheme—Provision for its modification 
by application in suit—Power of Court, 1941 Dig*. 

Col 2U SRIJIB NVAVATIRIHA V, DANDV b^AMI 

?a1nNATH ashram. 199 I-O. 841-14 B O. 648. 

- g ^2—Scheme suit—Decree—E-xecutabsltiy 
Test-Clause vesting trust properties in trustee and 
empowering Aim to realise them through Court t f nece*. 
sjy in execution-1 f part of scheme-Exeeutabiltty 
7 'he provisions of a decree m a scheme suit would be 
inexecutable if they form a part and parcel of thp per- 
manenl scheme of administration and are not intended 
to'be given effect to independent of the coh tiluiion 
fram^ by and embodied in the decree, even if they 
happen to be directory in their nature. They would be 
e.xecutable even if they happen to stray into the wording 
of the scheme if they are intended to be immediately ex¬ 
ecutable for the-purpose of introducing the scheme or 
otherwise. ’I'be true distinction is not whether a provi¬ 
sion in a scheme is directory or declaratory, but whe. 
iber the provision sought tq be executed is or is not in 
what is really the scheme part of the decree. In a suit 
under S, 92, C.P. Code, for removal of a trustee and for 
the settlement of a scheme, a decree was passed nmlet 
which a scheme was framed by the Court and a 
new trustee was appointed as a sole trustee for manage¬ 
ment of the trust. He was to manage the trust as per. 
terms of the scheme, and it w*as provided that the irwt 
property was to be realised and administered by the 
ttustte, and that "all the trust properties either cash or 
movables shall vest in the trustee for the time being 
and he shall take possession of the same through Court 
if necessary in execution of this decree and manage the 
same on behalf of the public." , 

Held, that the decree wts not executable and that the 
realisation of the trust properties was an essential part of 
the scheme and cannot be held to be executable as a 
money decree. (Abdur 

RAO ». BapanayYA. 66 627-A.I.E. 1942 

Mad. 748. ^ ^ _ 

-Ss 92 and llfr-Scheme under S.92—Absence 

of any provision as to removal of trustee—Removal of 
leiUting trusiM on application-Jurisdiction-Proper 
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proccd«rt-«In»erference in revision. Sir l94l Dig-. 
Col. 244. Saadat Husain p. Mojiz HuSain. 17 
Luck S91-197 I. 0. 743-14 E.O. S46-A.I-E 
1943 ouiuass. 

S.’iZ—ScaPt—Suit pH rtJUgaticMS tonUmptatid 
iyand aiking fir relit/s under uction—Railing ot 
olker iuuet not approprine to tuit—Effect on warn* 
tainaiility ef nit. 

WbeteAphiot andonbtedly conUina the allegations 
necessary to bring the salt within the anibit of S. 92, C 

P. Code, and reliefs prayed for and granted all with' 
in it. the faa that the suit raises some issues which have 
no direct bearing on the issaes arising nnder S. 92, and 
which are not really appropriate to a sait under S. 92 
cannot affect the maintainability of the snit. {jBroom' 
fiild and Sen, JJ.) AMARDaS MaNGALDAS v. HaR- 
MaNBHai JETHABHAI. 44 Bom.L.B. 64S=A.I.£. 
1942 Bom. 291. 

S 92— Scope of suit—Question at to validity of 

trust. 

Qoestioni regarding the validity pf a trust ora wakf 
are beyond the scope of a suit under S, 92, C. P. Code 
and should not be decided in such a suit. (^Davis, C. J. 
and Tyaiii, J.) HaSHIM HaROON, V. GHOUNSALI 
SHAH. ILit. (1942) Eac. 179 = A IE. 1942 Bind 
187. 

— “B. 92—Scope—Trustee—Removal of trustee-^ 

Grpunds—Proof of breach of trust or mismanagement_ 

If essential—Trustee pulling forward baseless claim to 
exclusive management—If ground for removal. See 
1941 Dig, Col. 245. Bapugouca Vadgouda v 
VjnayaK SadaShiv. LL.E (1941) Bom. 656. 

-'S, 92—Suit under—Active prosecution by all 

granteet of sanction—If essential. 

There is nothing In S.92, C.P.Code which requires that 
all the pUlntlBs to whom sanction have been given for 

filing the euit should alter fitbg the suit continue 
actively to prosecute the suit. (iJaWr, C. 7 . ami 
Tyabii, J.) Hashim IIaroon. v. Ghounsaui 
Shah. IL.E. (1942) Ear. 179-A.l.B. 1942 Bind 
137. 

- 8 , 92—Suit under — Amendment—Powers of 

Court—Procedure—Sanction of Advocate-General or 
Collector—Necessity. See 1941 Dig.. Col. 246. BaPU- 
GOUDA YADGOUDA f. ViNAYAK SADASHIV. T L E 
194 Bom. 668 . 


-B 92—‘Tr-Mit for pubiie purpose''—Gift of 

property to idol—PuHie trust—!f created. ' 

It caiinot laid down as a general piopoeition with- 
out qualification that whenever a. gilt of property is 
made to an Idol, the trust created for the bentfiiof 

the operation 

o( S.9J, C P.Cod,. I, i, »,U «,„ri 

endowed with properly without any question of 
a public trust aiising. and the same mayTje said to K. 
true of some Idols which are not family Idols t 
^eU and Sen. JJ.) AMARUAS MaNOALDAS n 

6 «-a"*E 
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0. P. OODB (1908), 8.100. 

—'8.93— prior to sanction from Local 
Government — Legality. 

It is illegal for the Collector acting as an Advocate- 
General to give his consent first and to obtain the 
sanction of the Local Government afterwards. Such a 
sanction does not constitute a valid consent on the part 
of the Collector concerned. (Davies.) CHHITAR MaL 
p. Nand Mal. 1941 A.M-.L.J. 89. 

—3. 95—Application under — Maintainahility— 
Depositing money to withdraxo attachment—Suit 
decreed—Subsequent application by defendant for co'n~ 
pensation. 

A defendant in a snit against whom an order of 
attachme-nt has been made and who has complied with 
that ordei with the result that it automatically termina¬ 
ted and fliib the result that the money deposited became 
available to the plaintiff in satisfaction of hts decree, 
cannot apply to the Court for compensation upon the 
ground that the order of attachment, in respect of which 
the Court is fune/ui o/^eio, was obtained upon insuffi. 
cient grounds, a fortiori when that was not the basis of 
the only application he has ever made for tbe vacation 
of the order of attachment. (Yorke. J.) Cyan Pra- 
Rash Mital v. Kishori Lal. ILE (1942) All 
360-2011.0.184=16 E.A. 45-1942 A.L.W M7- 
1942 A,LJ.284-1942 A.W.E. (H.O.) 114-AlB 
1942 All. 261. 

—-— 8 . 95—Plaintiff—Next friend of minor plaintiff 
—Order of compensation against—Jurisdiction to make. 
1941 Dig., Col. 247 SatyanaRayana p 

KEDDir I LB. (1941) Mad. 986= 200 10. 13«15 
E.M. 2. 

S.99-^bsence of prejudice-No question of 
juriSdicuoD^ Defects, if can affect decree. Se£ I Oil 
pig.iCoJ. 247. Har Krishna Lali^. Durban ali 
17Luck.284«A.IE m20udh73. ^ ALi. 

on a point which was raised 
H ^ cannot be SSi. 

omUsionto frame a 

s^ific is^eonbepoint. If no prejudice 

>hown. S. W. C. P. Code, would cur^the defect (Ckat 
lent and Shearer, jj) Dulhin 

476-14B,P.616»A.I.E 1942Pat.866 ^ 

DAavi<^ /•—If a District Jadee entertain* on % 

he High Court against his deculon.. The reason fS 
this IS that the principle that a decree made without 
jurisdiction is reversible on appeal is involved hv im r 
cation in S. 99. (i>Wr. dWokarZ anj fcfJ; 

jy.) .^RJUN rautara p. Krishna CHANDRAr*i’ 
PATI Narayan DBO 21 Pat l-19ft 
RP.420-i8CQt L.T M-Rtii 853*=14 

Pit. 1 (rs.) M-eSB. S61-A.I.B, 194S 

“S 99— 

The provUions of S. 99* C. p. CcwU 5 . o j- . u 
a dismiMl of an appeal bx thi* n* *' ^^trect bar to 
i ground of any misjoinder of **** 

SUKH DgO P. GAURl^SH KNKaR iSl'f A 
-8 ICO Md T ® A Mi.J. 84. 


fl. 92(1) (h)—'*Furlher or other rellei*' \t 
Ingof, Jr/1941 Di*.. Col. 246, 

Nabi P. Province or Bksoal. 201 Io^ iSr^'ik 
E.O. 148-AI.R. 1942 Cal. 343. 

“*8. 93—Cvorr*/ of Colle.for—Rotf, 

The roiueni of the Collector should not» e ik r 


- 8 ICO and T. P Art b. n. ^ 84 . 

4 d 'nfd plea—Raising in second U^r ^ -dban. 


V. D. 1942-15 


raising it in .;:;a“''*prvtwr! **’'*’’ r*) *“'2 

GAm/am Tv « {rkomas, C.J. and 

' Rameshwar Prasad *. Ram 
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ASRIV. 2031.O. 434=1942 O.W.N. 666=1942 A.W. 
B. (O.C.) 880'(1)=1942 O.A. 464 = A.IB. 1942 
Oadh 499. 4 

■ 'S. ViOTCustom —ExisUnu —Inttrftrena 

tecmd afPtal—Whtn /ustified. 

When a waiib iil^art recordinga custom is treated as 
of no Value on an erroneous view of the law, the decision 
arrived at as to the existence of custom can be interfered 
with in second appeal. {Ghulam ffasan, /.) BajRANG 
Bahadur Singh S'. Ram Newaz. 2021.0. 743= 
16 R.0.144 = 1942 O.W.N. 574 =■• 1942 A.W.R. (C.O ) 
828 (2)=1942 O.A. 448 = A.I.B. 1943 Oodh 29. 
—3.100—“Decree’’—Collector’s decision on appli 
cation under S. 20-A, Madras Estates Land Act—Deci 
sion of District Judge on appeal—If “decree’’—Second 
appeal. Sre MADRAS ESTATES Land ACT, S. 190. 

(1942) 2 M L J. 162.* 
8 .100 and 0. 41, B. 2n~Dittretion,t*<reis( 
cf — Inttrftrence in seccnd appeal—Prituipla govern^ 
ing—Admittim of map after issuing commission by 
first appellate Court. 

A distinction has to be drawn between ‘jurisdiction’ 
and 'discretion.' When the first appellate Court exercises 
its‘discretion’, the Court of second appeal should always 
be reluctant to interfere. In fact when a discretion is 
vested in a Court by the provisions of the C. P. Code 
the Court is bound to exercise such discretion one way 
or other and a refusal to exercise it or the non*exercise 
of it amounts to a defect in procedure. The Court while 
exercising such discretion must do so judicially and on 
sound legal principles. It should not exercise it in a non- 
judicial or arbitrary manner. Where a Court has exer¬ 
cised a discretion in a judicial manner there is no error 
either of law or of procedure, and consequently such 
exercise of discretion should not be interfered with in 
second appeal. Where, a first appellate Court considers 
that for the proper decision of an appeal before it a map 
of the locality concerned is necessary and that a decision 
without it would not be possible and in the exercise of 
its discretion issues a commission and admits the map 
as additional evidence, such exercise of discretion cannot 
be interfered with in second appeal. iXhomos, C.J. and 
Madeley, /.) MADANGOPAL v. HIRDEY NARAJN. 
1942 0.W.N. 596 = 1942 A.W B (O.C.) 310(2) = 
1942 0 A. S78=A l.B. 1942 Oudb 486. 

——3. 100—Finding of fact—Concurrent finding 
that certificate sale was not vitiated by fraud—If 
conclusive. See 1941 Dig., Col. 249. NlSAR MAHOMED 
Khan v. Tanquir Ahmed. 23 Pat.L.T. 196. 

. 3 , 100 -^’»Wr«/ of fact—Conflicting statements 
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Although there may be no presumption attaching to a 
village note, but it is certainly a piece of evidence, and 
good evidence on the question of village custom although 
in it does not carry a statutory presumption as a record of 
rights. Where the lower appellate Court Ignores such 
important pieces of evidence as the record of rights and 
the village notes, a finding of fact arrived at by it about 
the custom or usage cannot be supported and is not con¬ 
clusive in second appeal. (Fatl Ali and Chatterji, JJ.) 
GhaShISahup. SHIBSahu. 20 Pat. 870=1991,0. 
684=14 BP. 605 = 1942 P.W.N. 39=23 P.L.T. 640 
= 8 B.B. 603= A l.B. 1942 Pat. 140. 


-S. 10() —Finding of fact—Finding of fraud 

arrived at after examination of circumstasues and eon- 
duet of parties—Sustainability. 

Where the lower Courts have arrived at a finding <fl 
fraud after examining the circumstances of the case and 
the conduct of the parties and they have not relied on 
evidence which is not admisrible in law. the finding is 
one which is legal and cannot be attacked in second 
appeal as being one based on no- evidence or based on 
mere surmise and conjecture. {.Harries, C.J. and 
Manohar ball, /.) BANARSI 15aS v. BAHAWANI 
KUER. 2021.0. 67=16 B.P. 83=8 BB. 843=23 
Pat.L.T. 364=AXB. 1942 Pat. 886. 

-S. 100-Finding of fact—Finality when sup¬ 
ported by evidence—Evidence not corroborated-If 
makes finding inconclusive. . 

A finding of fact cannot be interfered with m 
second appeal if there is evidence to support that find¬ 
ing although such evidence is uncorroborated. {Manohar 
ball,/.) Krishna Panda p. Jhora Chowdhu- 
RANI.'^ 2031.o, 66 -16 E.P. 162- 9 B B. 60 = 8 Cut. 
L.T: 87 = A.I B. 1942 Pat. 429. 

_ 3 Finding of fact—Inference from Proved 

facts— if can be ignored in second appeal. 

A concurrent finding of fact arrived at by both the 
lower Courts cannot be ignored in second appeal merely 
because it is an inference from facts satisfactorily prov¬ 
ed bv evidence, {Harries, C. J. and Fail AH, /.) 
ranik MaNDALp. Medni Rai. 201 10. 680=16 
E.P. 66=8 B.E. 8 O 6 = 23 Pat.L.T. 213=A.I«. 1942 
Pat. 317. 

. —8.100— Finding of fact — Interference — Pur¬ 

chase out of savings. 

Per Iqbal Ahmad, C.J. and Ganga Nath, J. —The 
finding that a party purchased certain property from his 
own private savings and the party was as such, the sole 
owner of the property cannot be challenged in second 


swe. 


It is for the Court of fact to decide 
flitting statments made by a party w. courts 

the true version. A finding arrived at ! 

below as to which is the true 

fered with in second ^PP®*** INDRA 

Manohar ball, /.) 1 R R P 98 = 8 B R 

MANI MaHANTI. 202ljp. «_23P LT 

861 = 6 F.L.J. (H.O.) 178= 8 Cut.L T. 35 - 23 P.L.i. 

740=A.I.B. 1942 Pat. 479. 

-_ff vati—Finds**/ . . 

Findings that the vendor made his purchase with opw 

eyes and that his allegation that he 
possession ' •' arc findmeS of 

fact which 
and tVistoH 


made by Parly—Decision as to which is true —appeal. {Iqbal Ahmad, C.J., Ganga Hath and Dar, 

JJ.) Chandra Shekar v. Manohar lal. 201 
I.0.696 = 16B.A, 79-1942 A.W.B. (H O.) 241- 
1942 A.L.W. 478 = 1942 A.L.J. 367-A.I.B- 1942 
All. 2S3(P.B.y 

S. 100—Finding of fact— Questi on as to how long 


plaintiff had been ousted—Lower Court not considering 
real question but proceeding on wrong view of law— 
Finding—If conclusive in second appeal. 

Where in a suit for possession the lower api^llate 
Court has not directed its mind to the delernunation ^ 
the question as to how long the plaintiff had been 0“**“ 
from the property, being obsessed with the idea that 
- .there being 


i L.B. 32=20r - 16 B.8. 61= | ing ba«d upon a consideration ^ je evioenc^^^^^^^ 

A T K 1942 ill be binding m second appeal, {tail Alt anH Mer^un, 

arrive //O K"™*; JH. ..UM* KJNT 


after ignoring record of rights and villhge note—If 
conclusive 


0- 818 =14 B P. 371 = 8 B.B. 302=22 Pat.L.T. 1001 
A I B. 1942 Pat. 188. 
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■ . — B. 100—lnter^ercnce—Plea that valuation ol 

•ait for Jarisdictioo 1$ not correct and that trial Court 
had no jariadicdoD—If can be given effect to in second 
appeal. Stf 1941 Dig., Col. 251. Mahomed iDRiS 
Haidru.Habibhr Rahman. 1942 Pat. 79 

— "■'*8.100—A^rtr plea—of latu lucettiUiting 
frtih ^Hiinp «f /act—If can be riised. 

A n£M point of law cannot be raised in second appeal 
for the fiist time if an investigation of fact? and fresh 
findings of fact are reqoited '^fore snch a point can be 
determined. {Harriet, C.J» andDhavle,/.) KUMAiD 
Kumar Singh v. amar Nath Sik' H. 21 Pat. 822 
«A.IE. 1943 Pat. 10. 

■ ■ -B lOO—New point—Question of fact not raised 
in Courts bglow—Question whether landlord parcbaser 
at rent sale has taken steps to annul incambrances 
under S. 167, Bibar Tenanc; Act, if can be raised. See 
Bihar Tenancy Act, S. 167. 8 B.R. 479. 

-8.100 —New point—Question of fact—Submer¬ 
ged land*—Constructive possession of true owner—If can 
b# set up in second appeal, i"* LIMITATION ACT, S. 
28. ADVERSE POSSESSION — SUBMERGED LAND. 
1942 P.W.N. 100. 

■ '8. 100—Now fuetlioH of law—Right to raise— 
Umift of the rule, 

' A question of law cannot be allowed to be raised for 
the first time in a Court of last resort where the pleading 
necessary to sustain the new plea is an inconsistent one 
and inauhnissible for that reason and where if it had 
been raised earlier it would have been easily met and 
the point of law is one which is not unanswerably clear. 
[Shirref, S.bf. atid Sathe. /,M.) BhuSai v OIRGAJ. 
1942A.W.E (Bev.) 361 (2)=1942 O.W.N. (B.R.) 
466 (2)=1942 0 A. ^Sopp.) 887 (2). 

" ' ■ —8. 100—Question of Air/—Benami —Finding as 
to—Conclusive character of. 

Whether a transaction is a benami one and whether a 
purchaser at a sale is a benamidar for another are 
eminently questions of fact and the finding thereon 
cannot be interfered with in second appeal. {Harries, 
C.J. and Manohar tall, J.) BANARSI DaS f. BHAWANI 
KUER. 2021 0.67= 16 R P. 83 = 8 B.R. 843 = 28 
FatL.T. S64=AI.B. 1942Pat 386. 

■ ■ 8. 100—Question of fact—Question whether 
conveyance by Mahomedan to wife and relinquishment 
by latter of dower debt is gift or sale—Finding on—If 
conclusive in second appeal. See 1941 Dig.. Co), 252. 
Mahomed Zobair r.' Bibi Sahidan, 19710. 241 = 
14 R.P 289=23 PatL.T. 72-8 BR. 179-A.IE 
1042 Fat. 210. 

■ —8. 100—Question of fact—Structure if of a per* 
oianent character. See ESTATES ACT, S, 60 and C P 
Code, S lOO. 1942 K L.J. 145. 

— S. 100—Question of lau>—Adverse possession-^ 
Question whether admitted facts constitute open cuter- 
tion 0 ^ Utle—Finding on—If eoncluiitt. 

The question whether certain admitted facts consti 
tute an open assertion of title so as to amount toadver>e 
possession is a question of law, and the finding of the 
lower appellate Court on such a question is not blndinc 

in second appeal. {King, J.) Venkatacharlu iT 
Rajah OP VizianaOarau. 56L.W. OU-iaao %t 
W.N. 8(»-A.I.R. 1942 Mad 726-(104a) 2 M l“' 
416. 

——8. 100- -Question of law—Burden of proof if 
coirecily laid. See 4941 Dig., Col. 252. Ramguuari 
LAL S’. RhanupraSAD. I.LB. (1948) Nag 441. 

— ■ ■ ' 8 lOO— of la-.o — fn/trenet at to imten- 
tien fVem dHument t< title. 

Vtt Dtn Mohammad, /.—It is true that ordinaiUy 
the question of intention Is a qivc>tii'n of fact Imt when 
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ibe question of the interpretation of a document of title 
is at the same time concerned, it is always a question of 
law to determine what legal inference can be deduced 
from the contents of the document taken as a whole. 
{Young.C.J. and Sale, J.) RaU RaKHI t>. PEOPLES 
Bank OF Northern India, ltd, 199 1.0.677= 
14R.L.415=AIR. 1942 Lab. 42. 

'-8.100—Question of law—Interpretation of lease. 
See 1941 Dig., Col. 253. GoPAL Chandra Chanda 
V. DwaRika Nath Bepari. 74 O.Ii J. 686. 

-8.100—Question of law— Legal effect of proved 

fact—Jfeaning. See 4^941 Dig., Col. 253. KSSMRI 
Kumar Singh v. ram Swaroop Singh. 17 Luck. 
168-A.I.R. 1942 Oudh 19. 

-8. 100—Question of law—Question whether 
facts found constitute ‘'sufficient cause" under S. 5 of 
Limitation Act, See 1941 Dig., Col. 253. Kishan 
Chandp, Mahomed Hussain. 199 l.o. 861=14 
R.L. 434=A.I.R. 1942 Lab. 94. 

-8.100—Question of law or fact—Existence of 

custom. See i941 Dig., Col. 253. JOGESH Chandra 
Ghose V. SreE DHaKeswari Mata. 198 I.O. 837 
= 14 EC. 609=a! 1.B. 1942 Oal. 26. 

■ " " S. 100— Second appeal—Competency—/ncompet- 
ent appeal entertained and dismissed on meritt—Second 
appeal—If lies—Jurisdiethn of the High Court to 
interfere. 

It is well established that when a lower appellate Court 
entertains an appeal which is not competent and modi¬ 
fies the decision of the trial Court, a second appeal will 
lie. But it is doubtful whether such a second appeal 
will lie when the lower appellate Court has dismissed the 
appeal preferred to it. the lower appellate Court has 
dismissed the appeal as incompetent, a second appeal 
against, that decision cannot be entertained. If the 
lower Court wrongly entertains an appeal and dismisses 
It on the merits, ihe only order which can be propeVly 
passed in second appeal is to set aside the IncomDetent 
appellate order There is no lustification for going into 
the tri^ Court s order m such a case which is unaffected 
by the lncompeten^appellate decision. Should the High 
Court, when hearing a second appeal against an incom* 
petent appellate order come to the conclusion, that the 
trial Court s order is wrong on the merits, in a proper 
ca^ the High Court will interfere in revision with tbe 

order of the trial Court. {Wadsworth, /.) KaLLala- 
gar Devasthanam, Madura ». Baskaram Pillai 

®® 2 =A.I.R. 1942 Mad m = (m 2*2 

,- ^ 100—Scope—Second appeal—Competency- 

Incompetent appeal entertained and decided by lower 
Court—Second appeal—Revision. See 194i Die col 

254. Banka Das T'. Srinivas pADHi. 197ln’«q7 
= 14 P.P. 374 - 8 B.R. 309. 


S. lOO-Scop^Sicond appeal—Interference- 

Trial C'»url s finding based on credibility of witnesses— 
Reversal on mere surmises-Powers of second aoDellat* 
Court. Jr. 1941 Dig.. Col. 254. And^\ Jauna 
BAI. 197I.0.366=UB,N. 167 J^“NA- 


— 8 100-Seeond ^ffeal-Compe/eney-Appellate 

•fpeal-Second appeal 

deduon co.„, j;.T 

Lal>. .n.akhan Ram. 8011.0. 766«15 rp T 7 m 

LANDLORD AND TIKAKl*—ADMISSION TO TknAKCV 
1942 0 W N.. B.B.) 48 . Tenancy. 
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•S. Vid-^Stiond Appeal^-Fintiing of foct-^ 


Tonancy-^Sitting tenants— /nlerferenee—Admission 
of new tenant over sitting tenant—Validity. 

Where it is found that the plaintifls were sitting 
tenants from before the time when the lease U executed 
in favour of the defendant, the finding is one of fact 
which will not be interfered with in second appeal. A 
‘lease purporting to superimpose a tenant in chief over 
such silting tenants-was held to'oe invalid by the lower 
Court and its judgment was upheld in appeal {Sathe, 
AM) Maru Singh v. Harbans. 1941 o.A. 
(Sapp.) 96112)* 1941 A.W.E. (Eev ) 1213 (2). 

- ■ 3 . lOQ—Second appeal—Lower appellate Court 

entertaining incompetent appeal—Second appeal—Com¬ 
petency. See MAD. AGRI. REL. ACT, S. 19. (1942) 2 
tf.L.J. 668 . . 

—S. 100 {c)—Error of lauf—Disregard of mate' 

rial evidence. 

The decision of Court must in law be based on the 
evidence parol and otherwise legally recorded therein. 
A Court will be committing an error of law if it 
completely disregards material evidence on the record 
when arriving at any conclusion. Entirely to ignore a 
piece of evidence which constitutes a fatal bar to the 
success of a'party must be counted an error of law. 
{Davies.) SUKH DEO v. GaURI ShaNKAR. 1941 A. 
ML.J. 84. ^ ^ 

-a. 100 (l) {a)—Error of law or procedure— 

Lower Court misdirecting itself in appreciating evid’ 
ence and requiring higher standard of proof—Inter¬ 
ference by High Court. 

Where the lower appellate Co»t misdirects itself tn 
appreciating the evidence and requires a standard of 
proof higher than that laid down by the Evidepce Act, 
that is an error of law or procedure which would justify 
interference under S. 100 (1) (r), C.P. Code, The 
High Court in second appeal U entitled to interfere m 
such a case, even though the finding of fact is against 
the appellant. /.) VENKATA v.VeS^ 

KAYVA. 66L.W.772-A.I.E. 1943 Mad. 38(2) 
(1942) 2 ML,J. 427. 

-S.102-Suilof small 

landlord in possession under S. 22 (2), second 

Act—Suit against for money due to co-share 
appeal. See BiHAR TENANCY ACT, »• ** 
l-lit.L.T. 848. . ffigk Court 

-S. ^a^-Seiond aPpeal-P<n^^'J/ " ^ 

to go into evidence and dfter>»t»* f.^ooeo to the High 

Under S. 103. C. P* Code, i evidence and 

Court in second appeal 8 . %e case, and it will do 

determine the question arising ,ave a remand 

so if it thinks such a 7 and Meredith, JJ.) 

upon that question. jha. 197 I-O. 818 

KUSESHWAR^JHA Pat.L.T. 1001 = A.I. 

0. 43 B. 1-Dismissal of appeal 
'^u'orlr under 0. 7. R. \(i-Second appeal, tf hes. 
orSr dismissing an appeal against an order under 
R 10. C. P. Code, returning the plaint for presen- 

taiion to the proper Court is not open to a second appeal. 
\n,nnett J.). MATRURA PRASAU RAM p«AN ». 
manohar DAS Bam Prasad. 2021.0. 378—16J^ 
0 W 0 A 942 A W.B. ( 0 . 0 .) 322(1)= 1942 O.A 426 

»1942 0.W.N.494=A.I.E. 1942 Oudh 480. 

fl 104 (c) and 0.43, B. 1 (n) aod 

Para 16 ( 2 )—Award—Agreed inodifications—Objw- 
Hon^Dlsposal—Appealability — Revision. See 1941 
e«S ,Co1.255. ram GoPALt'. RAM Shankar. 17 

Iiuck. 17, 


0. F. CODE (1908), 8. 109. 

8.104 (1) (a) and Sch. n, para, t—Refusal of 

extension of time to file award and supersession of arbit¬ 
ration — Appealaiilsty. 

Where a Court in refusing to grant extension of time 
to file an award abo supersedes the arbitration and sets 
aside the reference, the order is appealable. The latter 
portion of the order being of no importance cannot have 
the effect of precluding the applicant from appealing 
against the refusal of extension of time. {Ghstlam 
Hasan and Madeley. JJ) ChimmaN v. BRIJ MoHAN 
Das. 1942 O.A. 298=1942 O.W.N. 407=1942 A.W. 
B. (0 0.) 270. 

, — Ss. 104 (2) and ^h—Secor.d appeal in respect 
of orders under S. 95— Maintainability. 

In view of the provisions of S. 104 (2), A P. Code, a 
second appeal is not competent where an appeal a^inat 
an order awarding compensation under S. 95, C.P. Code, 
is dismissed. {Vorke, J.) GYAN PraKaSH MITAL 
RiSHORILaL. I.L.E.(1942)A. 860=201 10.184 
= 16 B A 45=1942 A.L.W. 307=1942 ALJ. 284- 
1942 A.W.E. (H.O.) 114 = A.I B. 1942 All. 261. 

-8.106 and 0.47. B. 7-Granting of revlcw- 

Difference in scope between appeal agalnM 

ing review and appeal against final decision. 1 

Di®.. Col. 256. ANANDRAO S'. PARWATIBAI. I.L-Ki 

(1942) Nag. 487. 

-88.107 (2) and 141-Scope and eaect-Cml 

Revision Petition in High Court-Return under U. /, 
R. 10 for presentation as appeal in 
Application for—Maintainability. See C. P. CODE. 
O; 7, R. 10. (1942) 2 M.L.J. 99. 

_a 109 or final i>rder'— Order of 

^‘’wLr^fhe High Court reverses the decree of the trial 

" .i.iiner him to recover possession of certain properties 
J It more than Rs. 10,000 on condition of his pay- 
•nc a sum of money which is to be ascertained by the 
iiial Court according to the directions contained in the 
udgmeiil of the High Court, 

' field, that the order of the High Court is a decree 
ind a preliminary decree and is, therefore, appealable to 
the Privy Council. 

Obiter". The order is also a final order within the 
meaning of S. 109, C. P. Code, {Mitter and Khundhar, 
JJ.) SURENDRA NATH SaRKAR V. SaILENDRA 
Nath Kundu. 208I.0.618 - 46 0.W.N. 867=A.I. 
B. 1942 Cal. 637. 


•Sb. 109 and llH—Subiect-matter of valuation 
of appeal—If to include interest subsequent to appellate 
decree sought to be appealed against.. 

The grant of interest subsequent to the date wed for 
payment in a mortgage decree is discretionary and grant* 
able under S. 34. C. P. Code prior to 1929 and the law 
is the same even after 1929. Therefore even if the 
Judicial Committee is likely to reverse the decision of 
the High Court on appeal on the facts of the particalar 
case it might refuse to award interest from tbeoate fixed 

for payment in the lower Court. 
or may not be awardable is not to be included ^ part of 
the claim and if without adding the m*ereM the value 
is less than Rs. 10.000 a party is not entitled to leave to 

appeal to the Privy Council. , 

Quaere:-WUthex after the amendment of 1929 ev« 
interest after the date of suit comes within S. 34, C. ^ 
Code and whether the grant of interest at the contract 
rale up to the date fixed for payment is obligatory. 
{Venhataramana RaoanJ Somtyya, JJ.) RanGaSwAMI 
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GOWDAR 9 . OFflCIAI. RICUVER. COIMBATORI. 
IX.E. (1048) M»d. 618 >=2031.a 170 xlO B M. 453 
-1042MW.N. S09 - 55 L.W. 180-A.LE. 1042 
M»d. 6&5-( 1943) 1 M L.J. 206. 

’ ■■— 8 . 109 (•) and 

tim tJ ut aritii ex paite dtcrtt in tpptal—APtluation 
ifi/xcutt delay inntakiHtapplicatieH—^rder ditmiiting 
—Right ta grant of Itait to appeal. 

Neither an order dUmissiog an application for setting 
aside an ex Parte deaee in an appeal nor an order 
refusing to excuse the delay in making the application 
can be held to fall under S 109 (<s) or (4), so as to 
entitle the applicant to the grant of leave to appeal to 
His Majesty in Gjo&cil. (yenMataramana Rao and 
Horwill, /J.) RAMASWAMI UD-AYAR •>. RAMANA- 
THAN Che rriAR. 2021.0.75= 16 E.M. 428 =66 L. 
W. 163«=1942M.W N. 142=A I. B. 1942 Mtd. 357 
(1)-(1942)1M.L.J. 291. 

■8. 109 {'ak)—Appli<aHlHy~Order dimiiting 
appeal for non-proseeution. 

An order dismissing an appeal for Don.prosecuiion is 
neither a decree nor a final order passed on appeal with* 
in the meaning of S. 109 {o', C. P. Code. (.Thomas, C. 
J. and Agartual, } ) JaGDISH KUMAR SINGH v. HaRI 
KrishbnDaS. 19gL0.836=UBO 525=19420. 
A. 136=1942 O.W.N. 206=1942 A.W.B. (0.0.) 166 
=A.r.B.l9i2 Otidb862. 

■ 8 . 109 (»)— order*—Meaning—Order 
that a party is entitled to he substituted in place of de¬ 
ceased party^If open to appeal to Privy Council. 

An order of an appellate Court is not a final order 
within the meaning of S. l09 ( 0 ), C. P. Code, unless it 
finally disposes of the rights of parties in relation to the 
suit and hence an order which merely decided that a 
particular person was entitled to be sulMtituted in place 
of a deceased party it not a *final order* as contemplated 
by S. 109 (d), C.P. Code and is not appealable as such. 
(Agarwal and Madeley, //.) llARf SaRAN DaS 
HaK KiSHan Das. 196 1 0. 668=14 B.O. 426= 
1942A.W.E.(0.0.)76-1942ED. 173 = 1942 O.A. 
63-1942 O.W.N.IOO-A.IB. 1942 Oa6h283. 

8g. 109 (») and WO—Valuation—Suhieet- 
matter in dispute in trial and appellate Court less than 
Rs. 10,000— Decree for more than Rs. 10,000—/f/J/rd/ 
to Privy Council if lies. 

Where the subject.matter in dispute both before the 
District Court and the Judicial Commissioner's Court 
was lest than Ks. 10 , 000 , though the decrte passed by 
the Judicial Commissioner was for more than 
Rs. lO.OOO it was held that leave to appeal to Privy 
Council could not be granted. (Davies^ Girohar 
Lal V Bishan Devi. 1942 A.M.L.J. 29 
—S. 109 (c) and United Provncoi Encanj- 
beredBatatei Act (1934). 8 ^—'Appeal-Comptteney 
—Order in revision quashing order under S. 
Sncumbered Estates Act. 

Where an order is passed in revision quashing an 
order patted under S, 6 of the U. P. Encum 
hered Estates Act. there is nothing to prevent an 
appeal to the Privy Council lying against such an order 
.under Cl. (r) of S. 109, C. P. Code, provided It U cetil- 
Ged to be a fit one for appeal to His Majesty in Council 
(Shirref, S M. and Satht> J.M.^ KHUSHHaL Singh 
t>. Goeal Chand. 1942 A.W E. (Eev ) 117 fox. 
1942 O.A. (Sapp.) 134 (2)-^948 O.W.N. (BE) 
264-1942 ED. 343. 

^—8. 109(C)— of itmss uW/fwiriM 
should be granted. 

A certificate of filneet-under S. 109 (c), c. p. Code 
should be granted only if the decision afiects not only 
peitiee to the suit but ii of such great pobUc importance 


depending on general principles and of such a nature 
that it may govern numerous case*. (Grille, C.J. and 
Puramk, J.) GaNGaRAM t> BaPUJI. 1042 NX.J. 
386. 

——8. 109 (C)—Granting of cerilfieate-^lVhefi 
esutlRed. 

In order that a High Court may be justified in 
granting a certificate under S. 109(f), C. P. Code, the 
legal questions for decision must be of great public or 
private importance. (Af. R. Davies,) UmraO MaL 
SETHf- SeTHANI MURAND KaNWAR. 1041 A.M> 
L 3. 134. 

'3.109 (c) and WO—Leave to appeal — Grounds 
for granting—Appeal involving large stakes—If suf^- 
dent ground. 

The fact that large stakes are involved in an appeal 
would not in itself ^ a ground for-granting leave to 
appeal to His Majesty in Council. (Pandrang Row and 
Abdur Rahman,//.) MaHaDRVA ROVALm VeeRA- 
BASAVA Chirka Roval. 1942 M.W.N. 186-A.I.B. 
1942Mad.368 = (1642)lM.L J 309. 

■ — -8.109 (c)—Leave under—iVhen can be granted 
—Where matter not of public importance. _ 

When the question involved is not of public impor* 
tance leave to appeal can be granted under S. 109 (f) 
only in special cases in which the matter in dispute U 
incapable of being valued in money. (Agartual and 
Madeley,/!.) HarI SaRAN DaS p. , HaR KlSHAN 
Das. 1981.0.668=14 B.O. 426=1942 A.W.B. (0. 

O. ) 75=1942 E.D.178 = 1942 O.A. 63=1942 O.W. 
N. ICO-A I.E. 1942 Oudh 283. 

S. 109 (eTjr^Scope. 

Where there is no question of great public importance 
and the suit is one for property only and so definable in 
money value, the case does not come within the princi¬ 
ples of S. l09 (f). (R.C. Mitter, Khundkar and Pal, 
//.) BIBHABATI DEVI v. KAMENDRA NARAYAN 
Rov 20210,561=15 8.0. 356 - 47 O.W.N. 9-A. 
I.B.1942 Cal. 498 (SB.). 

“S. 109 (c)—Substantial question of law—Ques* 
tion whether report of enquiry into pauperism by Sub¬ 
ordinate Court is binding on appellate Court. See C 

P. Code, O. 44, R. 2 and S. 109 (f). 1942 O.W N* 
806, 

' “S. WO—A^rming deeree—High Court main¬ 
taining detree of lower Court but superseding order as 
to costs—Decree, if one of affirmance. 

Where the High Court in appeal maintains the decree 
of the lower Court, ibe decree is one of affirmance not¬ 
withstanding that the High Court interferes with the 
lower Couil’s decision in regard to costs and supersedes 
the lower Court's order as to costs. (PandrangRow 
and Abdur Rahman, //.) MaHADEVA ROVAL *. 

Veirab.asava chirka Royal. 1942 M.W.N. 138 
-A.I.B, 1942 Mad. 368-(1942) 1 M.L.J. 809. 

-8. WO—Affirming decree—What is — "Decree** 

—"Decision'*—Meaning of. 

The term "decree” used in connection with the High 
Court and the expression "decision” used in regard to 
the lower Court in S. 110, C. P. Code, do not mean 
exactly the same thing ; a single decree may comprise 
several decisions, and each decision may relate to a 
distinct matter. It cannot be said that any variation in 
a decree is enough to take it out of the last paragraph cf 
S. HO. A suit on behalf of a trust for recovery of poe- 
icMioo of certain properties wa« dismissed: in appeal the 
High Court also rejected the prayer for posaeision bet 
diiectedthe defendant to pay Into Court a sum of 
Rs. 13,100 for the benefit of the trust, on tbs offer and 
undertaking of the defendant's coansel as a matter of 
concc«doo andnot as a dedaioo of the Court. The 
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High Court also gave c^rtaiu directions regarding the 
amount. 

Held, that the decree of the High Court as regards 
prayer for possession was affirming the decisions 
of the lower Court within the meaning of S. IIO, 
C. P. Code, that as regards the sum directed to be paid 
into Court irdid not form the subject-matter of the 
proposed appeal, having been fully satisfied, and leave 
to appeal could not be granted as there was no substan¬ 
tial question of law. {Abdur Rahman and Scmayya, 
JJ.) Karunalava Velakgapuu PANDIAN V. 
REV. Father Pignot. 66 L.W. 689 = 1942 M.W. 
IT. 666=A,I.R. 1943 Mad. 67=(1942) 2 M.L.J. 360. 
— ,— — 3. Wii—Deeree of affitmanee—Chief Court 
affirming everything and only correcting a mistake- 
which was an oversight. 

Whether a decrees one of affirmance or not must 
depend upon the facts and circumstances of each case. 
Where the Special Judge owing to an oversi^t awarded 
interest af a rate not permissible under S. 27, Encum¬ 
bered Estates Act and the Chief Court apart from cor¬ 
recting it did nothing and dismissed the appeal it was 
held that the decree of the Chief Court affirmed the 
decree of the Special Judge. [fThomas, C.J. and Ghulam 
Hasan, /.) DEPUTY COMMISSIONER, HaRDOI v. 
MST. MWNU BIBI. 202 I.O. 767-16 E.O. 153 = 
1942 O.W.IT. 627 1942 A.W.E. (0.0.) 524 (2)= 1942 
0 A. 435=A.I.E. 1942 Oudb. 478. 


— '“ “ *8. 110—Question of law—Judges differing— 
Discussions and exchange of views between them—If 
amount to sufficient deliberation — Question, if one of fact 
or law. 

Where Judges happen to differ they need not confer 
with each other till the last moment with a view to bring 
unanimity amongst them. Even if they do not. the sepa¬ 
rate judgments which they deliver can be regarded as 
judgments. It is quite true that there must be discus 
sions and exchange of views amongst judges composing 
a Division Bench before the judgments are prepared and 
delivered. But if there arc consultations amongst them. 
It is'for them and them only to judge if further discus¬ 
sions would be fruitful and for them only to say ^t^***^ 
stage the discussions amongst them should cease. There 
cannot be an absolute rule of law as to what will amoun 
to a sufficient conference for the purpose. The ques lo 
whether or not the conferences or discussions . 

a sufficient deliberation by which the Judges 
the Division Bench mutually assist ° and as 

at a dcci.sion is at most a question of 
such, , question of , tact (and no. a qnesd™ 
be determined with reference to the Hhund- 

tances of each particular "s®- ^ y, ramendra 
i«ru«rf/>a/.//.) $66 = 47 0. 

NarayanRoy. 2021-0. Sol 

• W V Q = A TR 1942 0al. <98 (S-l* ;- T 

W.N. 9 A.I.B. /aw— Question as to weight 

—S. '^]^~9!\^andtaluetobe given to statement 
to be given to evidence « ^ 

- httobe attached to the 

The question asjotUd ^ ^ 

eudence in e j document is a question of 

llctTnd" . no. a™ whi* "'““M 

the grant of appeal to the Privy Council 

under S JlO C. P. Code. (Pandrang Row atid Abdur 
Rahman //.) MaHaDRVA ROVAL V. VEBRABASAVA 

ChiKKa’ Royal, 1942 M-W.N- 188=A.IE. 1942 
Mad. 368 =(1942) 1 M.L J. 309. 

——S. ^^0^Substantial quistion of lavj—Duision 
as to admissibility of documents^ Liave to apfeaL 

Tho words '^substantial question'* in S, 110, CeP.Code, 
must be anderstootl in their being of substance to the 
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Ii^rtiea, a decision holding that certain Hoemnentf, 
which are cf great importance, are inadmissible in evi¬ 
dence, is a substantial question of law which would 
justify the grant of leave under S. 110, C. P, Code. 
(Pandrang Row and Abdur Rahman, JJ.) MaHADBVA 
ROYAL V. VeERAB.ASaVA CHIKKA ROYAL. 1942 M. 
W N. 136=A.I.B. 1942 Mad. 368=(1942; 1M.L.J. 
309. 

— S. 110—^Substantial question of laurelf exists 
when appeal is dismissed for non-prosecution. 

When an appeal is dismissed by the chief Court of 
Oudb for non-prosecution under R. l8 of Chapter XVII 
of the Chief Court rules, the only question is whether the 
discretion has been properly exercised and it is not a 
substantial question of law within the meaning of S. 110, 
C. P. Code. For the purposes of deciding the wmpe- 
tency of the appeal the questions of law decided in the 
trial Court cannot be taken into consideration. {Thomas, 
C.J.andAgarwal,J.) JAGDISH KUMAR SiNGH K. 
HaRI KrISHENDas. 1991.0. 836=14 E.^ 625- 
1942 0 A 135=1942 O.W.N 206=1942 A.W.E. (0. 
0.) 166=A.I.E. 1042 Oudb 362. 

-S. no—Valuation—Cost of proceedings and 

interest subsequent to suit—If can be added. , . 

Where the difference between the a«no“J»tclaime<l ana 
the amount decreed is less than Rs. 10,000 the 
cannot add the costs of the proceedings to make up tbt 
deficiency. Nor can he add interest subsequent to 
the institution of the suit to make up 

{Almond, J C. and Mir Ahmad, J.) $92- 

& Co. V. NORTHERN INDIA FARMS. 198 1.0. 392 

14 E Pesb. 74-A.I.E. 1942 PeBh. 6. 

_ Q tin Para. 2 -^AppealabiIHy—Valuahon— 

a k'r .4 less than Ra. 10,000 but value 
“oS'ka" Rs. 10,000. 1941 

Of proper yin^l SaDaMA PraSAD t-. MaHOMED 

AUM. ■ W lAlck. 737. 

q 110 Par*. 2—Valuation-^Condliions. See 
,041 niP Col. 260. FRAG Narain Trivbdi V. 
F^KHRui'’ NISa. 197 I.O. 313= 14 E.O. 292 - A.I.B. 
1942 Oudb 174- 

-O 111 —Appellate decree of single Bench—Appeal 
'a Privy Council—If lies—Letters Patent {Lahore), 
71. 29. 

No appeal lies to His Majesty, in Council, either under 
he Civil Procedure Code or the Letters Patent, from a 
lecree passed on appeal by a Single Bench of the High 
Tourt. {Tci Chafid, Dalip Singh and Blacker, JJ.) 
ADMINISTRATOR, LAHORE MUNICIPALITY V. 
3AKHSHIRAM. I.L E. (1942) Lfth. 692 = 201 10. 

168 = 15E.L.61=44P.LB.818=iA.I.B. 1942 Lab. 

169 (F-B.). 


•S. 113 and 0. 46, B. 1 and 0 P. Belief of In- 
ebtedness Act. S.20—Right of reference if a substan- 
ive right—Proceedings under Relief of indebtednw 
let, if a 'suit*—Applicability of O. 46» R* I, to District 
'ourt acting under5. 20, Relief of Indebtedness Act, if 
an make reference to High Court. See 1941 Oig^ Col, 
60. DT. Judge hoshangabad v. Shri kisan 

)AS. 198 I.O. 824= 14 B.N 247-A.I.E. 1942 Nag. 

> 

- ^3 110-Absence of eisdence-Illegal 

If a decision is reached for which there 
: must be held to be illegal. 

)Evi V. Official receiver. 19*1 a.m.l.j. iob. 

-3.116 and 0. 6. B. n-AmeUme^ of afpli- 


\tion to suff in form a pwptTis^Htfusal Hrvision^ 
ompttency, ' ^ 

Ao order refusing leave to amend an ^ 

ie Id forma paupais is oot revisable under S. 115, C^P. 
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Code. {CtitiiUr tni JJ.'\ TlJ SiNGH v. 

JaGatSinOH. 1M2 A.I». W. 602. 

-f. Xi^^AtplUaUlity— JurUJutiw—Qutition 

ff tr UxB affctting jnrisJi<Hi'H inVBiv/d in east — 
F/talkai arbitraters had ho power to proceed because of 
ptuieney of t$eit in Civil Court relating to same suh'eet* 
matter in part-^Orier deciding guestion — Revision. 

An Application in revision nnder S. Il5, C. P. Code, 
will lie only If some question of fact or law which 
affects jurisdiction is involved. The section applies to 
jurisdiction alone, the irregular exercise of it, or non* 
exercise of it, or the illegal assumption of it. It is not 
directed against conclusions of law or fact in which a 
questioifof jurisdiction is not involved. If the question 
raised is one that primarily affects jurisdiction, an 
application in revision is competent. Where it U con. 
tended that the arbitrators who made awards bad no 
jurisdiction to proceed with the arbitration because’a 
suit relating to the same subject-matter, in part at least 
was pending at tha time in a Court, a question of juris¬ 
diction is involved, and a revision petition will lie. 
{DaviSy C. J. and IVoston, /,) GohraM SHAMBAY v. 
JUMO OoHAYO. ILR. (1911) Kar. 670«1991.0. 
291-llB.S 176»A.I.R. 1942 Sind 11. 

' '8. 116—Applicability—Orders passed under U 

P. Encumbered States Act. See 1941 Dig., Col, 26l. 
HariRam V. Shya'm Bahadur* 198 1,0. 21=14 
B.0.971. 

' 8. 116—Applicability — Suit or proceedings 

under U. P. Tenancy Act. .Jrc 1941 Dig., Col. 26l. 
JaGannath Singh v. Sita Ram. 16 Luck. 776. 

•8. 116—'Case decided' —’Decision of part of a 
ease—Preliminary point as to jurisdiction to entertain 
application—Decision on, if can be revised. 

The decision of a part of a case does not amount to ‘a 
CAM which has been decided by a Court’ within the 
meaning of S. Il5, C. P. Code. But where an irrepar¬ 
able damage would be.done to a party, if the order were 
allowed to stand, Courts would take a wide equitable 
view of the meaning of S. U5. in order to give the relief 
which teem to them to be fair. It was Aetd that a deci¬ 
sion that a Court bad jurisdiction to entertain an appli¬ 
cation for the removal of certain trustees cpuld rtot be 
reviled. (Bennett and \fadeley, //.) PRITHVI NATH 
t-. BhaoIRATH TONDON. 197 I. 0. 677-14 B 0 
838-1942 A W.B. (0.0.) 0“ 1942 A.L W. 16 - IWl 
O.A. 1042-1941 O.Wl^. 1860-A.IB. J942 Oudh 
206. • 


-8.116—Care decided—Decision of preliminarv 

point regarding court fees. ’ 

By the mere decision of a preliminary point reaardlno 
court fee no easels decided within the meanln* of 
8.115, C. P. Code, and hence it cannot be reviLrf 
(Thomas, CJ. and Ghutam Hasats, J.) Dy COMMia! 
siONiR o? Bara Banri v. b. K. Dhaon 1910 a 
A. 601-1942 A.W.B. (0 0 ) 942 (8). ^ 


B. 115—“Caj/ deeiJ.J"—Judge altoming amend 
mentaddsHg sssue against party’s wishes after east 
already referred to arbitration—Revision - 
ability. —»«vr 


s$ 
asH- 


Whore the Judge hu in effect decided Hut 
the plaintiff likealtor not, some ptrticuUr 
agreed by the plaintlflto be 1^^’•'V' 

despite his objections, to he referred to aiUtr*?i!ir.I ! 
U a ca« decldetl within the neaning of S 
Judge in such a case deals with the matter rt5er«a;« 
tTbliiailon within the meanlnu of para 3 { 2 ?IviTl 2 
Wherr he allows the amendment of the writtL 
and. In effect, directs the arbitrator toaddTo ihi 
relmWafurtherl.au. on a question 
-ry implication, the pinlei 


0 P. CODE (1908), b. 116. 

and which agreement by necessary implication is invol¬ 
ved in the issues referred. The Judge . deals with the 
matter referred to arbitration in a manner not provided 
in the schedule. (Davit, C.J. and IVeston, J.) SiTAL- 
DAS POHUMAL V. NlHALCHAND ISSARDAS. 198 I, 

O. 847>^14 B.S. 168=A.I.B. 1942 8lnd7. 

—S. 116—Ca/r decided—Order impounding doeu- 
meni—Revision. 

An order impounding a document is not a mere inter 
locotory order but a case decided within the meaning of 
S, 115, C. P. Code, and a revision, therefore, lies from 
such an order. (Dsn Mahomed, J.) Uttam CHAND 
V. PERMA Nand. 2031.O. 7 = 16 E.L. 160= 44 P.L. 
B. 188 = A.I.B. 1042 Lab. 266. 

--8. 116 and 0.41. E. 23—Case decided-Order 

of remand. 

Though the appeal is decided in an order of remand 
abd the proceedings completed so far as it is concerned, 
the appeal does not in any way dispose of the suit. It 
leaves the suit as it was before the decision of the trial 
Court and it does not decide any point in the suit itself. 
Hence it cannot be ^id that an order of remand con¬ 
stitutes a ‘case decided' within the meaning of S. Il5, C. 

P. Code. (Bennett, /.) SriAL v. ANANT LAL. 200 

I. 0. 288-UB.O 688=1942 O.W.N. 238=1942 0. 
A. 183=3942 A.L.W. 216 = 1942 A.W.R. (0. 0.) 171 
-A.IR. 1942 Oudb 334. 

——8. 116 and 0. 1. Br. 8 and 10—Case decided- 
Order on application to be snade a party—When revis- 
able. . 

A distinction ought to be drawn bet^en a case where 

a person applies to a court to be made a party and his 

application is refused and a case where the application 

is (panted. When the application is refused, a case is 

decided so far as that patty is concerned, but not so 

when he is made a party and the formpr order is 

revisable while the latter is not. (Bennett and Agarwal, 

sJ'S Chandra Pratap Singh v. BiNDesMwant 

PR^^ Mnch. 200 1. 0 . 269 = 14 B.O. 692 = 1942 

O.A. 178=1942 0 W N 
246=A I.R. 1942 Oudh 340. 

^ 116—Case decided-Order overruling ohW. 

for 

or decree—If revisable. See 1941 Dig Cni ‘>m 
KUSHXL Chand r;. SRI NaRaIN. A.I R. 1942 Oudh 

® 35, B. &—Case decided-Order 

refuting leave to sue as a pauper—Revirion 

An order refusing a person to permit to sue u a 

pauper amounts to a “case decided,” for it Enallv 

quest,oa whether the petitioner* should 

sue m forma pauperis or not. It U not therefore of 

in interlocutory nature. Further the right to continue 

rem^y for olRatnmg permission to sue iet forma 
^uperst. Therefore, there U no way out of the cSrn 9 »Sr.n 
for the petitioner except to Ret\heI a ^ j 
revision and hence . iVviion 

, 619^16 »• 7 - A.LB. 1942 Peih. 29 (1). 

, S. 476, Cr. P. Cod^OrdlT^K^ir 

to High Court-If governi by C P Sjl q 
bt Ss 439 Ct p oy U P. Code, S. US or 

' "Si 

‘srds: 

^ancii.aL a. Zamsinch. I.LJt. (X942I »•«. 
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— *■ 8.115 and 0. 26, E. 4— decidcd-^Rtfusal 
to issue a eommission. 

The mere refusal of an application to issue a commis* 
sion cannot be considered to be a decision * of any case. 
Further O. 26, R. 4 gives the Court discretion to issue a 
commission, and if a Court in the exercise of that discre¬ 
tion comes to the conclusion that a commission should 
not be issued, it cannot be said .that it exercised a juris¬ 
diction not vested in it by law or has failed to exercise a 
jurisdiction so vested or has acted in the exercise of its 
jurisdiction illegally or with material irregularity and 
hence its order cannot be revised in revision. {Agarwal 
and Afadeley, J/.) IQBAL ALI BhG r. ABDUL Ali. 
199 tC. 831 = 14 E 0. 523 = 1942 A-W B. ( 0. 0.) 203 
»1942 0.W N. 807 = 1942 0. A. 215. 

-S. 116 and 0. 33, Er. 6. 8 and 0. 44— 

dteided—Rejection or granting of leave to sue or appeal 
ess pauper. 

An order either rejecting or granting an application 
for leave to sue in forma pauperis amounts to a case 
decided within the meaning of S. 115. C. P. Code and 
the same principle would apply to applications for leave 
to appeal, (.Rennett, /-) RaM DOI.ARI v. ALtAN 
BibI. 199IC 614«14 R0.50S=1942 A.W R, (C. 
0.) 79= 1942 E D. 181 « 1942 O.A. 67=1942 Q.W.N. 
106 = A I B. 1942 Oudb 240. 

— rS. 115—Court~fee—Court refuting to proceed 
with ease until proper court fee is paid — Revision. 

Where a Judge on an erroneous view ot the court- 
fee payable refuses to proceed with the case until the 
proper court-fee Is paid, he falls to exercise jurisdiction 
as a parly is entitled to have his case tried if he has paid 
the court-fee, iDavis. C.J. and Weston, Jf) OOBIND- 
RAM TARACHAND V. RaMCHAND CHANDIRAM. I L 

R.fl942)Kar. 61=2001.0.645=14 B.S. 213=A.I. 
B. 1942 Sind 76. 

■ ■ '3. 116— Court-fee—Order as to—Revision- 

Competency. See 1941 Dig., Col. 263. Ramautar 
Sao R, Ram Gobind Sao. 198 1.0 866 = 14 R.P. 
612-23 PatL.T. 218=8 B.B. 471=A.I.R. 1942 
Pat. 60. 

**3. 115—Court fee—Order directing plaintiff to 
give market value of land and ealHng on him to P<sy 
additional Court fee—Revision — Competency. 

An order directing a plaintiff to give the market value 
of the land in suit and to pay additional court fees 
on, the plaintiff having paid court-fce on the basis of 11 
nett profits from the land for the previous year, can 
made the subject of a revision petition under . 
the Code of Civil procedure. An order by a Cowt camni; 

upon a plaintiff to pay additional purpose 

ing the suit to a later date that^ pu P 
amounts to a refusal to proceed m«n 
sulr until the proper sum is ^ 

even if there is no spectfic /v ^^TN^aVeLU 

with the snit (Chandrasekhara '^>'>''1« 457=1942 
PILLAI t/. VARADARAJ^ PlLLAl- 203 I-O g7 ^ 4^ 
M.WN. 362=66 L.W. 293=A.I.E- 194^ Mao. 

686 = (1942)1 M.L J.669. , _ ^ 

- -S. /» 

cpurt*(fi arising from trial Court dscrse P 

Re visicn^Compsi/ncy- ' ... ^ • 

The Judicial ComirlssionerN Court should not hear a 

revision application against an order in an appeal from 
a decree, ou which the proper court fee* arising from 
the decree of the trial Court has not been paid by the 
applicant. There is no question of a notional valuation, 
when tjie result of the trial of the suit is that by a final I 
decree the rights and liabilities of the parties have been ( 
fixed in specific sums. (Davis, C.J. and Weston, /.) 
GOBINDRAM TARACHAND V. RAMCHAifD CHANDI- 


0. F. CODE (1908), S. 116. 

RAM I.LR. (1942)Ear. 61 = 2001. 0. 646-14 B. 
S 213= A I B. 1942 Sind 76. 

- ■■ '8. 116—"Court subordinate"—Collector acting 
under S. 264, Orissa Tenancy Act—Orders of—Revi¬ 
sion—Powers of High Court. See ORISSA TENANCY 

ACT (as amended in 1938), S. 204. A.I.B. 1942 
Pat. l^r.B ). 

——3. 116 —"Court suhordinate"— Commissioner 
for workmen s compensation—Orders of—Jurisdiction 
of High Court to revise. 

A Court Over which the High Court has appellate 
jurisdiction is a Court subordinate to the High Court 
within the meaning of S. 115, C P. Code, and is there¬ 
fore subject to the revisional jurisdiction of the High 
Court. The Commissioner for workmen's compensa¬ 
tion under the Workmen's Compensation Act being 
subject to the appellate jurisdiction of the High Court is 
a Court subordinate to, the High Court and bis otdere 
are therefore revisable oy the High Court under S. 115, 
C. P. Code, when no appeal lies. (Agarw/da and 
Meredith, JJ^ DiRJI r. GOALIN. 21 Fat. 173-198 
I.O. 629 = 14 R.P 476=8 B.B. 487=22 FilL.T. 
1023=A.I R 1942 Pat 83. 

- ^.115—Court subordinate to 

Deputy Collector acting under 3 (5) e/ 

Estates Land Act—Order by-Revision-Compete^y. 
Proceedings under S. 3 (5) of the Madras 

Land Act are purely of an executive or administrate* 

character, and a Deputy Collector acting un^r the sec¬ 
tion is not a Court subordinate to the High 
the meaning of S. Il5. C,P. Code, revision therefore 

lies from an order passed under ^ rHOUSl 

r A... r'i SvED Mahomed ohouse 

SurifRi? MahOMID GHOUSE SAHIB. 

J942 Mad 742(2J=(1942)2 M.L.J.611. 

g ^\^.^i}isereHon—Decision on preliminary 

issue as to maintainabiUty of application ^Unsuccessful 
f ekallfngihg decision in revision—Revision 
after final deeisiotr—Interference on preliminary point 

^The power of revision undfer S. 115, C.P. Code, is a 
discretionary power conferred upon the High Court and 
there is no right of revision as such in an aggrieved 
party. Where the lower Court decides on a preliminary 
issue that an application under S. l92 of the Succession 
Act U maintainable, but the aggrieved party fails to take 
the matter in revision and takes the chance of a deci- 
sion on the merits and fails ultimately, the High Court 
will not be too ready to assist him in his revision after 
the final decision on the preliminary point. (Dhavle and 
Chatteriee, //.) KriSHNADEVANAND. RaMJEB V. 
KAPJLDEO RamjER. 21 Pat 197 = 198 I.O W5-14 
R.P.468 = 23 PLT 647=8 B.E. 429-1941P.W. 
N. 766=AIB. 1942 Pat. 251. 

--3. llb-Diseretion—Revisional p.>wtrs-Conii> 

liens for exerdse of. .. , 

The poweis of the High Court are discretionary and 
will not be exercised save and except for the prevention 
of injustice ; but when the matter is before the High 
Court, the High Court, for the purpose of 
misunderstanding of the rights of the parti«. 
dersthat it is desirable that the matter should be clarified 

will interfere to that extent and ' 

orders. (Agarwla.j) ^HEO NaRAIN PRA.AD v. 
JAWAHIR Ul. 199 10 312=8 B.^M 6 14 B.P. 
668=23Pat.LT 186 -A.I.R. 1942 Pat. 298. 

-3 116-Discretionary, .?■ 

22, R. 10 — Revision— Maintainabfhiy. Su 1941 Dig., 

Col. 264. KSN^lRAMCH-ANDRAr. BHIICCHAND 
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0 P CODE (1908). B. 11*. 

If a Comtniiiiofter quaabM a appollate 

«rder on ih« pound tbit no appeal Uy 10 him, 


0. P. 00D& (1908), B 115. 

RayKARAK. IL.R. (IMl) Bom- 699-200 1.0.160 

4. ■ of jufiadicUoo which wUl juitify ioie. ference in retiaion. 

•* ?# —. .L.. AM tkM wnAwIffl ftnH 


' BuUUe'i^ei^**e merita and 

J. 12-OrJ^r »U<^ntPcymiHi ,fdnut tn ^ot on the sole Kronod ihat no appeal lay to him. tbera 


^ T-'*» mi ••••• «« • ...—. 

—Hit tiun — Efttl—Inttrftrtnct—Dtcrtt 
kolitr ekituing to ordtr but witkdrcemng momy 
dtfoiiUdiMdir—lftrttluitd from (kalltnpng ordtr 
ifi rtvium. 

The High Court is relnctant to interfere with orders 
passed hy Sabordinate Courts in dherdse of their discre 
tiohary powers, such as an order for payment of a 
decree by instalments under S. 12 of the Bibar' Money- 
Lenders Act. Such disaetionary power must, however, be 
exercised Judicially and the Court should be careful to 
indicate in its order the reasons for it so that the High 
Court may be satbfied that the dTscreiion has been ex¬ 
ercised judicially and all the relevant mattersspecifi- 
•d in S. 12 of the Bihar Money-Lenders Act have been 
taken into consideration. Where the order does not 
show that all the circumstances have been taken into 
consideration and does not give reasons the High Court 
will not hesitate to interfere in revision and will set 
aside the order. The mere fact that the decree-holder 
who objects to the instalments, subsequently withdraws 
from the Court an amount of instalment deposited in 
Court will not debar him from challenging the instalment 
Older in revision on the ground that he has taken a 
benefit under that order. There is no benefit to the 
decree-holder merely because an instalment order is 
paised as he is entitled to the money deposited under his 
decree, {dtinoo/a, /.) Ram NaRayan Sharma t-. 
SITA Ram Pathak. 201 1,0. 484 = 16 BP. 62=8 
B.B. 7 92=23 P»t. L T. 194=A.I B. 1942 Pat. 461. 
—^S. 116-Discietion of Court—Interference in 
revision. Stt OudH Rfnt ACT, S 124 D AND C P 
COD1.8 11S. 19420.A.2S6. 

7-?• ‘^^^Brrontout dttiiiort on i,u,thn of Hmita. 

(19n^R<9t SI on^In Utftrines * 

An etroneotti decision on the question of llmUatlon 
dws not justify interference in revision as it cannot be 


IJlin Ull IWC 9V9V tmj — - 

is no refusal to permit the exerci»e of jurisdiction by (he 
Collector, and no revision lies from the order, (Mit^ 
ek/fl, F.C.) GhulaM MuRTAZA khan S'. Sampu- 
RAN Singh. 21 Lab.l*.T 33. 

~S \i3r^Findini of fatt—Binding nature. 

The finding that In agreement was not proved li a 
finding of fact which even if incorrect ia binding in re¬ 
vision. (Grutr, /,) AMRITRaO' ATMARAM O. 
^ARSINGRAO I.L.B. (1942) Mag. 625 = 199 10. 
702=14 B.M. 296=1942 M.L.J. 106=A.1£. 1942 
Nag. 47. 

S. 116 —Finding of fatt^-lnttrftrtmt. 

There can be no Interference in revision with findings 
of fact arrived at the lower Court. {Thomat, C.J.) 
C. D. LINCOLN €». NOOR Elahi. 1942 O.A.626- 
1942 O.W.N. 801. 

-S«ll5—Illegality—Execution petition—Dismis¬ 
sal for default—Subsequent restoration without notice 

to jndgment-debtor—Revision—Interference. Stt C.P. 
CODE. 0. 9. R. 9. 22 Pat,L.T. 966. ' 

~ ®' ^^3—Illegality or material irregulirity— 

Failure to consider important point of faet^Effeet of 
—Interference in revision. 

Where the lower Court fails to take into consideration 
an important question of fact which js Indeed conclusive 
in the ca». and the consequence of which is that it' 
has given a decision which otherwise it would clearly not 

bt heia to have acted illegally or with material irreenla- 
8lnd67. * *•“' 1®7=A.I.E 1942 


said to be one without Jurisdiction. (Wadsworth, jA -8. ^ .. 

Malawi m®**”^^* *" SiVAKOLUNOU (^^mm\~-Summary proeeJinr^pJ^/^’^^T^ irregularity 

789 - 65 L.W.848 - ■ 


0 r %n- 


A>o. j Where in a t ' ' , 

a. lU^£rror,flaf<^/ftr,und for inUrfn SuS? 

. j certain slaiemcnia whirk Judge excludes 

A wrong view oi the law taken by the lower r^nr* Indirect evidence *kM * nature of secondary 


429 = 14 B P. 468 


3L07m6-8 

1941 P.W.N. 766 = 23 


J}6~Ertor of law—Inlerfertrce—If une^ ® 

S' i" 4 Tp* 


SSiEP’S PHSIrSpS'S 

--a ^"•"•W«-AI-S.1942CU63 o'^ ‘-0 • prd« and „ot amofminV interlocutory 




Y. D. 1942-16 


t:ctl630. ofo«nndnot amoumine i^. . interlocutory 

in il-IKU'iS 
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0. P. OODB (1908), 8.115. 

70«1942 OJi. 2e0->1942 A WB. (0 0.) 2S9 =1942 
O.W.N. S84«AI.B. 1942 Oudh 482. 

■■ " 3.116— iHUrfertme^Rtfuial to amend deeret 

affording to U. P. Debt Redemption Act. 

A refusal to amend a compromise decree in respect of 
a promissory note according to the Debt Redemption Act 
could not be interfered with in revision when there has 
been no failure to exercise jurisdiction and there has 
been no material illegality or irregularity in the exercise 
of jurisdiction by the trial Court. {^Madeley, /.) 

Chandra Nath Raja Ram, 208 I.C. 284 = 15 
K.O. 182= 1942 A.W.E.(C.C.) 341(2)= 1942 O.W 
N. 624=1942 O.A. 491. 

■ " <3. 116— Interlocutory order—Order requiring 

additional Court-fee—Revition. 

An order requiring the payment of additional Court- 
fee is prima facie an interlocutory order which according 
to the established practice of the Peshawar Judicial 
Commissioner's Court cannot be taken into considera¬ 
tion on the revision side. {Almond, J. C.) SaRFRAZ 
Khan v. Mahomed Yakub khan. 2011.0.88=16 
B. Pesb. 1S=A.I.B. 1942 Pesb. 23. 

— '3. Wb—Interlocutory order—Order reviving 
proceedings which had terminated—If open to revision. 

An order passed on* review setting aside an order of 
dismissal of an application for the removal of a mut 
walli, ie one reviving proceedings which bad definitely 
terminated and so cannot be described as an inter¬ 
locutory order so as to bar a revision under S. IIS'. 
{Bennett, /.) MaJID-UN-NISSA v. ANWARULLaH. 
2001.0. 142=14 BO. 658-1941 O.W.N. 1361= 

1941 O.A. 1068 = 1942 A.W.R. (0.0.) 11-A.I.R. 

1942 Oudb 210. 


•S. 116— Interlocutory order—Refusal to recast 


issue—If rtvisable. 

An order rejecting an application to recast an issue 
framed in a case so as to remove the burden of proof 
wrongly placed upon a party is only an interlocutory 
order and hence is not revisabie and the decision is at 
best a wtong decision which cannot be the subject of 
interference under S. 115. C. P. Code. (Thomas. C./. 
and Ghulam Hasan, /.) RAM CHaNDRA *. 

BIKRAM Singh. 201 LO. 277=15 B.O. 68 = 19^^- 
W.B. (0.0.) 266(1) = 1942 O.A. 283 = 1942 O.W «. 

877=A.I.B. 1942 Oodh 481. 

- ' - 8. 116— Jurisdiction— "^Orls^a 

entertaining and disposing i„dM-Order of 

Tenancy Act enterlainable by Distr*^ J p. ^ 

Collector-Revision - Power of i938). 

ORISSA tenancy act (as amended IN h 
S. 204. A.I.B. 1942 Pat. 1 

_ - Tn anDftal^“RCYlSlDII liCS, jV^l 

kSImorao Ganeshrao. 198 I. 
n, 54»14 B.N. 201. 

g 115 _ /urisdietion—Failure to distinguish 

istween condition in India and England-Following 
decision of High Court of another Province and not 
considering decision of own High Court—Interference 
—If justified—Error of law. 

It cannot be said that merely because the lower 
Court has not sufficiently distinguished between condi- 
tlons in India and England or has not considered a rele* 
vant decision of the High Court of the Province and has 
followed a decision of the High Court of another Pro¬ 
vince, any question of jurisdiction arises. At the most 
it amounts only to an error in law which it Is in the 
jurisdiction of the Court to make, and it does not justify 
interference in revision. (Davis, C.J. and Weston, J.') 
AVARAM ATAMPARKaSM V. SUKHDKV & CO. I LB. 


C. P. OODE (1908). B. 115. 

(1941) Ear. 687'^ 199 I.O. 707-14 B.8.197-A.X.R 
1942 Bind 67. 

■ ■8. 116 — /urisdietion-^ Failure to exercise—. 
Commisiioner for workmen's compensation—Failure to 
decide whether particular person falls within the cate¬ 
gory of persons enumerated in the class of dependents— 
Effect. 

While the Commissioner for workmen’s compensa¬ 
tion has no jurisdiction to decide that the persons desig¬ 
nated in S. 2 (1) (d) of the Workmen's Compensation 
Act are not dependents or-tbat persons not designated in 
the section are dependents.he has power to decide whether 
a particular person has the status of any of the persons 
referred to in the section. Where he fails to exercise 
this power and decide the matter, bis order is liable to 
interference by the High Court under S. Il5, C. P. 
Code. (Agarwala dhd Meredith, //•) DIRH 
Goaun. 21 Pat. 178=«198 LO. 629= 8 BB. 487- 
14 E.P. 476=22 Pat.L.T.1023=A.I.B. 1942Pat.83. 

-S. 116 —Jurisdiction—Failure to exercise — 

Decree on promissory note—Execuljon-Application by 
judgment-debtor on date of sale to fix value of property 
under S. 13, Bihar Money-Lenders Act—Disiwissal 
Interference in revision. Ste BlHAR MONEy-LENDIRS 
ACT. S. 13. 23 Pat.L.T. 14. 

-S. Wer—Limitation—Application made beyond 90 

days — Maintainability—Praetiee. • i „ 

Although the Limitation Act makes no provision for 
application for revision under 
usual practice of lire Court is not to 
lions presented beyond 90 ““J’' 

wS P ioliwlip W.N. 766-28 Patl.T. 647= 

A.IB 1942 Pat. 261. 

_.g ij^^gjmitatson for rewsson^-Prachee. 

There is no limitation prescribed for the application 
for revision but the Chief Court has held that if an 
application is unduly delayed it can be throtro out on 
that very ground and that ordinarily if an application is 
filed beyond the period of limitation prescribed for an 
appeal jt ought to be cotjsidered to have been unduly 
delayed. (Agarwal, /.) KALLU MaL v. MUNICIPAL 
BOARD. NAwaOG.ANj. 200 I.O. 608 =16 B.O. 26= 
1942 O.W.N. 836=1942 A W.B. (0.0.) 220=1942 0. 
A. 241 = A.I B. 1942 Oudh 892. 

-S. 116—Material irregularity—Application under 

scheme framed under S. 92—Order deciding only some 
of questions raised—Revision. See 1941 Dig., Col. 
265. SriJIB NYAYATIRTHA V. DANDY SWAMl 
JACANNATH ASHRAM. 19910. 841 = 14 B.O. 648. 

-S. 116-Material irxegularity-Court. »vjjen ac^ 

with. See 1941 Dig., Col. 265. BhaWaM SaNK^ 
JAISI V. GaNGA PRASAD. 198 1-0. 616 = 14 E.E. 204. 

-S. 116 & 0. 8, B. 1 and 0.11. E. 

irregularity—Order of Court rejecting act performed by 
party through recognised agent—No direction to Mr- 
form it in person—Interference in revision, mi 

Dig., Col. 266: K. C. MOJUMDAR t'. SURAJ SINGH. 
I.L.B. (1942) Nag. 268. 

-S. 115-Material 'rregolafityT^*‘5"SrSictio^ 

parte decree without considering question o ) ^ ' 

to do so-Intdfference in tt Rf ioS 

0.9, R. 13 AND SS. 115 AND 151. 1-lilt- 

Nag. 676. 

-3.116 and 0. P. Land AUe?atloj Ac^MIj- 

ccUatieous proceed 

Col. 266. JANRILAL V. DEPUTY COMMISSIONER. 
BlLASPUR I L B. ( 1942 ) Nag. 602. 
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0. P. OODB (1908). B. 116. 

_—8. 116—New plea—Interfei-inct—Practice. Set 

1940 Dig.. Col. 24S. BOLAKMIDAS f. MORLIDHAR. 

LLi. (1942) N»g. 189. ^ ; 

——a 116 and 0. 33, B. 6—iVrw flea under 0. 33, ’ 
R.S^If t*n ^ raised in rtvitien. : 

The plea onder O. 33. R. 5 that the applicant was 1 
being financed by some one acting behind the scenes I 
depends on facts which when neither pleaded nor prov- • 
ed cannot be gone into Tor the first time in revision. | 
iCruer, /.) AMRITRAO ATMARAM v. NARSINGRAO. ^ 

I.L:B.(1942)Nae.626 = 1991.0. 702=14 BN. 296 
= 1942 Ni.J. 106=A.IJt. 1942 Nag. 47. ' 

■ . 8 . 116 and 0. P. Code. Sch. H. para. 21— 

Order diretting aivard to be filed-^Rtvition—If (Mtfin- 
ed to fuestion of juritiieiioH. 

In A revision against an-order of the Court directing 
an award to be filed, objection can be taken only on the 
question of jurisdiction. {Davis, C.J. and Weston, /.) 
JtTHANAND PlTAMBERDAS V. MiRABAi. I.L.B. 

(1942) Bar. 38=202 I.O. 152=15 E.S. 24=A,I E. 
1942 Sind 79. 

, '8.116—Other remedy open—Appealable order 

not .appealed from—Revision—Maintainability. See 

1941 Dig., Col. 267. SUBBAYYA V. VENKATA 
HANmiANTHA BUSHANA RAO. I.li.B. (1942) Mad. 
60 = 200 I.G. 620=16B.M. 69 = (1941) 2 M.L.J. 126. 


O.F.CODE (1908), 8. 116. 

An order rejecting an application for leave to sue in 
forsna pauperis is revlsabte under S. 1I5, C. P. Code 
{Ismesil and Mulla, JJ.) CHANDA BEGUM v. MaQ* 
sooD Husain Khan. 2021.0 620=16 E.A. 176= 
1942 A.WB. (H.O.) 266 = 1942 A.L.W. 418 = 1942 
A.L.J. 840 = A.Z.B. 1942 All. 319. 

S. 116—Revision—Competency—Appellate order 
setting aside order for return of plaint for presentation 
to proper Court. See C. P. CODE, O. X, R. 10, O. 41, 
R. 23. 0.43. R. 1 (j) AND Ss. 104 AND 115. 1942 

0 W-N. 818. 


— 8. Wb—Olher remedy—Claim order—Remedy 
—Revision-^Competeney. 

The proper remedy of a person who is adversely 
affected by an order under O. 21, R. 63 is by way of a 
suit and not by ^ay of a revision application under S. 
Il5, C. P. Code. The fact that the order is erroneons 
does not give the party a right in revision; the 
maintainability of a revision plication is not 
a matter to be judged by the merit^f such application. 
{Davis. C.J. and Weston, J.) DEWANDaS UdHOMAL 
v. BHOJIBAI. l.LB. (1942) Ktr. 160. 

■ -8.116—Other remedy open—Interference, See 

4941 Dig., Col. 267. MaNGILAL v.ZaMSINGH. IL. 
B.(ig42) Nag. 478. 

——8. 116— remedy open — Revision — Compe¬ 
tency. 

The High Court wil(not ordinarily interfere in revi. 
•ion when the aggrieved party has another remedy open, 
e. g., a regular suit. {DAav/ecnd Chstteriee, //.) 
KRISHNADF.VANAND RAMJEB 0. KAPILDEO RaMJEB 
21 Pat. 197 = 198 I.O. 636=14 B.P. 468=8 BB’ 
429-1941 P.W.N. 766=23 Pat-LT. 647 =AI'r' 
1942 Pat. 261. 

--8 .116 and 0 P.BeUefof Indebtedaew Act 

(1989), 8. 6 (8)—Other remedy c^)en—Revision- 
Maintainability—Stay of passing decree absolute on 
receipt of notice under C.P. Indebtedncsa Act, S. 6(3)— 
Proper remedy of aggrieved party. See l94l Dia Col 
267. KOLESHWAR PRASAD DWARKA NaTH ’tt 
E.(1942) Nag. 677=1991.0. 468-14 B N. 280 

116 and 0. M. B. 7—Pauper appHeation- 
Cranting of leape^Rtvitiott,if lies. 

An order granting leave to sue as a pauper is not onen 
lorevWon under S. US. C.P. cJde. (^y“jr/ 
Afulla, JJ.) Pauhari Oprnora DaSs-. Ram KuMr* 

Das. 2021.0.676-16B.a 179-1942 AL w eiO 

-1942 A.L J. 419-1948 A,W.B. (H.0 ) teV-A I 
B. 1949 AU. 847. ^ >»7-A,I. 

- 8 115—Pauper application—ReWiIon 

ground that there was no subtlsiing cause of miAn ry 
..vis.bJe. 5ev C. P. CODI. O* 33 R^ 

AMDS. US. 1949A.WB.(0.0.) 160. • ’ ^ 


■■ —S. 115 and Stamp Act. 8. 33 {l)~Rrvision— 
Competency—Impounding of documents not impoundable 
—Jurisdiction of High Court over Collector or Chief 
Controlling Revenue Authority. 

Where a lower Court Impounds documents which it 
had no jurisdiction to impound, ti;e order is revisable 
by tbwHigb Court under S. Il5, C. P.-Code. But the 
High Cr^rt has no jurisdiction apart from that conferred 
by Ss. 5/ to 60 of the Stamp Act over the Collector or 
the Chief Controlling Revenue Authority. {Bose, /.) 
NARAVANDAS NATHURAM, In re, 1942 N.L.J. 664. 
——S. 115— Revision — Competency—Order for fur¬ 
nishing accounts under Charitable and Religious 
Trusts Act. 

Where a District Judge orders under charitable and 
Religions Trusts Act a person to furnish accounts of a 
certain trust, the order of the District Judge is not revi¬ 
sable under S. 115, C. P. Code, {Bennett, /.) 
NAGESHWAR DaSS V. Harnam DaSS, 200 I 0. 611 
= 16 B.O. 29=1942 O W.N. 837 = 1942 AW.E.(0 
0.) 226=1942 O.A. 246-A.I.B. 1942 Ondh 387. 

8, 116— Revision—Competency—Order under 
S. 6t (2), Stamp Act. See Stamp Act, S. 61 (2) and 
C. P. CODE, S. 115. 1942 O.A. 632. 

-S. 116 and O. 44 and U. p. Encomberad 

BitateS Act, Ss. 46 and 47—^/r7««?y»— Competency _ 

Order granting-f^ave to appeal as pauper against 
decree of special Judge. 

An order granting or refusing leave to appeal as a 
pauper against an order of a special Judge though pass- 

ber^ Esfates Act js one passed on an application covem- 
^ bj t^ C. P. Code. There is no provision in the U P 
. Encumbered States Act to govern such applications and 

Sndfr admissioS of an appeal 

Ar Ti! ^ ^ proceedings under 

the Act. They are proceedings under O: 44, C. P. Code 

and the question of revision is governed J>y the C P 
Code and not the U. P. Encum^'ered Estates Act. (Ben^ 
nett, J.) Ram DULARl V. ALIAN BiBl. 199 I O S14 
-14 B 0. 608 = 1942 E D. 181 = 1942 O.A. 67=1942 
O.W.N. 106-1942A.W.E. (0 0.) 79=A.I.E 1942 
0adh240. 

——8. 116 and Llm. Act. Art. 181-y?mW<.y»- 

Limttaiicm. 

No special period is prescribed for an application for 
revision and therefore if any ankle is apSicable it ii 
Art. 181 of the Limitation Act which pres?ribes a three 
years peri^ from the tune whtn the right to apply 

200 I.O . 869 -14 ».0 S83 -1942 A fo 0 IMS - 
——^16 and Or. F Ooda, Si. 470 470 b- 

5. 476-Interferencr 

byHighCoart.iftnd when justified. See Wl Dig 
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0. F. CODE (1908), 8.116. 

Col. 268. RambiLaS V. JAIKISAN. I.L.B. (1942) 
Nag. S88. 

——3,115 and 0. 33, E. 2 (Oa^)—Su/f!eieney of 
suhstantiiil compliance utith r, 2 of 0. 33, Civil 
.Procedure Code—failure to give schedule of immov^ 
able property — Refection — Revision, 

It is sufficient if there is a substantial compliance with 
the provisions of R. 2 of O. 33, C. P, Code. Where an 
application contains only a schedule of Tnovable pro¬ 
perty while the plaint gives the particulars of the suit 
immovable properly, there is a substaniial and sufficient 
compliance with the requirements of R. 2,0. 33. Where 
a Court rejects such an application for leave to sue as a 
pauper on the ground that'theie has been no sufficient 
Compliance with K. 2, Cl 33, it acts with material irregu¬ 
larity and its order is levisable under S. Il5. {.Bennett 
and Agarwal, //.) LaCHMI NaRAIN v. BaHADUR 
Lal. 17 Luck. 605 = 198 10.828=1942 A..L.W. 144 
-1942 A W.R, (0.0)73 = 14 BO. 445=1942 O.A. 
61 = 1942 O.W.N. 96=A.I.E. 1942 Oudh 2S9. 

' - -Si. 122 and 128 —Rules framed by High Court 
—Validity — Conditions, 

It will be seen from the provisions of Ss. 122 and 128, 
C, P. Code, that (1) the delegated power of legislation 
conferred on the High Court in Part X of the Code is 
limited to annulling, altering or adding to the rules in 
the First Schedule of the Code: (*0 the rules framed 
must relate to matters regulating the procedure of the 
High Court or Subordinate Court; and (/i>) such rules 
must not be inconsistent with any provision in the body 
of the Code. It is essential for the validity of every 
rule framed by the High Court that these conditions are 
satisfied. (Teh Chsnd and Beckett, //,) KiSHAN 

Singh v. Bach an Singh. 20110.667 = 15 B L. 68 
=44 P.L.B. 253=A.1B. 1942 Lab. 201. 

■3. 132 (t)—‘Personal appearance*—Meaning of. 
See 1941 Dig . Col. 268. KISSINLaL v, PURSHOTTAM- 
DaS. 1991. 0.150=14 B.0.621=A. I. B. 1942 Oal. 
143. 

- S. 141—Scope—O. 7. R. 10 -Application of to 

Civil Revision Petition in High Court. See C. P- 
CODE. O. 7. R. 10. (1942) 2 M.L J. 99. 

-S. 144-ApplicabiHty—Appeal from money 

decree—Application for stay of execution—Order grao 
ingslay on condicion of security—Defendant deposing 
decree amount—No execution pending— Appeal a 
—Application by defendant for pj_ Col. 

amount deposited—Competency. to 202 = 

270. SlTARAMAVYAt/. VENKANNA. y ,o M L 

15 R M. 269-'A.I.E. 1942 filad, 166 =(1911) 2 ^ 
—3. 144-Applicabmty-Cba.^ep^of in 

consequence of ‘''^7®®.75“2nW estabH^hes bis title 
receiver until one of r.va, clmmajts 

^ 1941 Dig Col. 

270 SItLEHON SHAH tr. Z.AWAR HUSSAIN SHAH. 
197 10. 674 = 14 E.L 258 

^ _. 3 . Ui—Applicability^A/odi/ication or setting 

aside by trial Court itself. 

S. 144, C-P.Code, applies also to cases where an order 
or decree is set aside or modified by the trial Court 
itself. {Sathe, J.M.) KUNWAR DHUJ PRATAP 
Singh v. shiv Din. 1942 O W.N. (B E.) 624-1942 
A W E. (B E.) 364 (2) = 1942 0. A (Supp. ) S90 (2). 

■ 8 . Applicability—Person paying smaller 

sum than is due from him—If can claim restitution of 
that sum. 

A person who only paid in a sum which was less than 
the sum which turned out to 6e due from him cannot 
claim restitution, namely, payment back to him of the 


; 0 P. CODE (1908), 3.144. 

! sum which be bad paid into Court and which theofher 
I party had taken out. S. 144. C. P. Code, has no appii- 
I cation to such a case. {Lord Atkin.') KEDAR NATH 
Goenka V. Bageswari Prasad Sinoh. 69 lA. 10 
= 1942 O.W.N. 399 = 8 B B 734-1942 A.L.J. 397 = 
1942 AL.W. 405=1942 OA 828 = 1942.A.WB. 
(PC.)21=14E. P C, 150=1942 PW,N. 182=44 
Boai. LE. 765-ILE. (1942) Ear (P.O) 14= 
200 I.O. 837=A.I B. 1942 P.O. 30=(1942) 2 M.L.J. 
107(P.O.). 

■ 3. 144— Applicability—"Varied or reversed’ — 
Jf to be in appeal or the like—Claim order—Suit under 
0- 21, R,(sb—Decree setting aside claim order—It revcf 
' sal—AppUeaiion.for restitution by successful plaintiff 
\ in res’peet of costs paid by him in the claim to the other 
1 party—Competeney—Limitation—Starting point. 

S. 144, C.F.Code, is not Confined to cases where an 
order is rever?ed only in further stages like appeal, etc., 
but applies to any reversal. A suit brought under 0, 21, 
C.P. Code, cannot be dissociited from the claim petition 
which has ^ven rise to it, and is in fact an action in the 
; nature of an appeal from the order passed on the claim 
petition. Where an order passed on a claim 
' set aside by the decree in a suit under 0. 21. R. 63. 

Code it is in effect a reversal for purposes of S. 144, C. 
P.Code and therefore the party succeeding in the suit is 
entitled to restitution of the costs of the claim 
which he has had to pay to the unsuccessful party who 
succeeded in the claim. S. 144 does not provide that lor 
an order of restitution to be made the decree or r 
must have been varied or reversed in any particu ar 
form of proceeding or by any P>[6cuUr 

Court. The startingpoint dali 

'r i"n iSa* Sfa 21?R. 63 orS'hte 

^ the dat^of final order in the appeal 

^/not^the date of the order on the claim petition. 
T-io MTud flaPPcll. //) VKNKATARAJO */. SURYA- 
m^ravaNA 65L.W. 820 =( 1942) M.WJT. 689- 
2 M.L.J. 791. 

'l-—3.144 and Limitation Act (1908), Art, 181 
.—Keititution — Limitation— Stilting point—Condi¬ 
tional order grant! »g review of ejectment order—Finat 
order granting review. 

Limitation for an application for restitution of pMses' 
slon by an ejected tenant who has got the ejectment set 
aside on review is three years under Art. I8l of the Limi* 
tation Act. When the order granting the review is condi¬ 
tional on. the judgment'debtor paying the full decree 
amount and the amount is paid and a final order grant¬ 
ing review is passed, limitation for restitution of pos^- 
sion would start only from the final order granting 
review. {Sathe, /..V.) KUNWar Dhuj PraTap 
Singh v. Shiv Din. 1942 O.W.N. (B B ) 624-1943 
A.W.R. (B.E.)364 (2)=1942 O.A. (Supp.) 390 g)- 

-Ss. 144 and Idl—AppUfabiUty of S. 144— 

Variation of decree by trial Court Uteif—Inherent 

powers of Court to give relief in sueh eases. 

There 5s nothing in the wording of S. 144., C.P. Code, 
which definitely restricts its application tocases where a 
decree is varied by an appellate authority only. It can 
apply even to cases where the modification or 
the decree is by the trial Court itself. Woreovw 4 
does not exhaust all the powers which ,u 

in order to put the parties in the 
should occupy according to the latest or . 

S. 151 the C^ourthas inherent 

orders as will be necessary in 

prevent abuse of the process of the Court. 

irial Court’s final orders modify or set “‘de the d^rw 

originaUy given by it, it possesses powers at least u^er 

S. 151 if not under S. 144 to pat the parties in the poai* 
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0 . P. CODE ((1908), 8.144.^ 

tion they should occupy under its later orders. {Sat^e, 
/..v.) kapurthala kstat* V . Sant Bux Singh. 
19428.0.443=1942 A-W.B- (Hcv.) 232 ( 2)=1942 
O.A. Caupp.) 258 C2) = 1942 A.L J. (8upp.>S9 = 1942 
O.W.N. vB B.) 354. 

■ S. 144—Appoiolmenl of receiver—Propriety— 
Applicant for restitution entitled to joint possession— 
Further appeal pending. Sfi- l94l Dig., Col. 271. 
SaLEKON SHAH ▻. ZaWAR HUSSAIN SHAH. 1971. 
0. 674=-14BL 258. 

--3,144 —Duty of Court—Justice to both parties 
to be done. 

Under S. 144, C. P. Code, the matter is one for the 
disaetton of the Court to be exercised in the light not 
solely of the interests and position of the one pirty, 
but of both parties, and the duty of the Court is, so far 
as may be, to do justice to the interests of both sides 
{Rowland and ChalUrji.JJ.) GOURI DUIT GaNESH 
LaL V. Nf ADHO Prasad. 1942 P.W.N. 108. 

—8. lii~Interest—Award of—Proper rate of 
intenst. 

Unless very special circumstances are shown, the pro¬ 
per rate of interest to be awarded in claims for restitu- 
tion under S. 144, C. P. Code, is the Court rate of six 
per cent. {Rowland and Chafterji, /y.) GOURl Durr 
Ganesh LaL u.'Madho Prasad. 1942 P.W.N. 103. 

8.144— Interest — Date from ivhieh to be award¬ 
ed—P.xe<ution of decree—Stay—Condition for, deposit of 
money—Withdrawal of deposit by plaintiff — Subsequ¬ 
ent reversal of decree on appeal—Restitution—Interest 
'onamount withdrawn—From which date to run—Date 
of deposit or date of withdrawal. 

Where as a condition for slay of execution of a 
decree pending appeal, the judgment-debtor deposits 
money in Court as per order of Court and the p!ainti0 
withdraws the same from Court, but subsequently the 
decree Is reversed on appeal, the Court In 
allowing realitutloo will allow Interest on 
the amount deposited and withdrawn, nett neces¬ 
sarily from the date of deposit or the date of with¬ 
drawal, but from the dale on which there was no longer 
any obstacle to the withdrawal of the money by the. 
pWiitiff. {Rowland and Chatterti, //.) COURl DUTT 
Ganesh Ulk. Madho Prasad. 1942 P.W.N. 103. 
" ' 8.144—Mesne pio6u—Right to recover by way 

of restitution—Assignability—C. P. Code. S. 146and 
O. 21, R. 16. See 1941 Dig.. Col. 27l. Satva- 
NARAYANA V. RaNOAYYA. 199 1.0. 28-14 R M fi07 
- 8 . Ui-Notiee-Necesiity. ' 

There is nothing In the C. l\ Code or the United 
Provinces Tenancy Act which either requires or forbids a 
notice to be issued to the party cot^mevi before an 
order is passed under S. 144, C. P. Cede. When a trial 
Court does not issue a notice there is nothing wronp in 
an appellate Court directing the lower Court to 
notice. iShirrl/f, /. M. and Sathe, A. .V) 

SlNOH t.. KaRAM SINGH. 1941 OJh, (BqDbS 
1941 A.W.B. (Eev.) 1208. ^ 

■■“~8v144 —of Property hv im.jj 
C^rt-Kherenf furiididion ofCoJrt-jil.fu'^^y 
the hand, of executimt Court direeteJ to 
to interim remvtr-WiQriranyal ,y insotve\eT.!,,Z 

Where certain movablr* attached in execuiion 

^ over to •»" interim 

the ludgmmil-deblor applying for 

l»tet on the jodgmenl-debtor was allowed to withd^* 
hl» sppllcuou. It was held that the proper co^.^ 

P.C^e and to restore the Property S the 
Cowt tnd Ml toth# Miment-debtor Md thereby plicf 


were 
on 


OeP.OODBCl908) Be 

the parties in possession which they would have MCupied 
but for the insolvency proceedings. It was held further 
that though S. 144, C.P. Code, may not in terms apply, 
the duty or jurisdiction to place parties in status qua 
ante did not arise merely under S. 144, C.P. Code, but 
was inherent in the general jurisdiction of ihe Court to 
act rightly and fairly according to the circumstances 
toward^ all parties jnvolved and that the restitution of 
the property to judgment-debtor was manifestly unfair 
and prejudicial to the creditor. {Niyo/^, /.) SURAJ 
Ratan DaGAV. Kashishwar Banerjee. 2021.0. 
206-1042 N.L J. 600=A.LB. 1942 Nag. 132. 

™ S. 144— of property to thekadar— 
Land Revenue paid by person in prior possession — 
Credit for. 

Where restitntion of the pro^rty is ordered to be 
made to tbe tb:^kadar under S, 144, C.P. Code, the 
person in prior possession of yie property should be 
given credit for payments of land revenue made by him, 
{ShirreF, S.Id., and Sathe, J.M.) GaNGA SingH f, 
MaKKaLal. 1942 O.A. (Sapp.) 107 (1) = 1942 A. 
W.R.(Rev.)94(l) = l942BD.620 (2)«^1942 O.W. 
N. (BE.) 480.(2). 

■“S. 144— Seope—If exhaustive—Inherent powers 
to order .restitution—Power .to compel third party 
(0 bring back money paid to him under erroneous order 
ofCfiurt—Se l5l. 

Courts fit ordering restitution after a decree has beejj 
varied or reversed are not confined to cases which fall 
strictly within the provisions of S. 144, C.P.Code. The 
inherent Jurisdiction vested in.them by virtue of S. iSl, 
C.P.Code. may be invoked where an order of Court 
would otherwise do injury to ont of its suitors. There is 
inhyent jurisdiction in the Court to call back money 
paid, owing to an erroneous view, to a person not entitl¬ 
ed to it, and a person who is not in any technical sense a 
patty to the decree can be compelled to make restitution 
0 the money paid to him. Whelher-the inherent powers 
of the Courts to order restitution should be invoked in a 
particular case must depend on the facts ofrhat ,^c 
The 4th respondent brought a suit to enforce a mort¬ 
gage executed by the 1st respondent seeking relief against 

ino tgaged was his self-acquired property and 

Keswnde^^^ ^ J*'" P"Po«“- 

S asT. "" } to the same joint 

were also impleaded 

p«rly and that there was no family necessity for the loan 

The suit wa's deJr^°*; 
10 8 1932, and in execution of his decree tbe 4ib rca. 
^ndent brought the properly to sale and ourchased it 
himself for Rs. 7,200. The defendants in the suit, how- 
ever. applW under 0. 21, R. 89. C.P.C. and deposited 
he lu at^unting to Rs. 11.470-10-5 and 

leaini »PP«llanl who held a decree 

RVToW ou^of applied for attachment of 

Ks.y.UOUoutof the amount of Rj. il470-lfV4 ir, 

“PP'W of 

the attached $am to bis own Execution Detitlnn tku 

deposited by them under 0. 2l. R. 89, C.P.Cod», with 
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int«resHhereon. They prayed for recovery oi the whole 
amount from the 4tb respondent with interest at 6 per 
cent, and for recovery of Ks. 9,000 with such interest 
from the appellant. 

there was Inherent jurisdiction in the 
Court to order restitution though the case did not fall 
under S. 144, C.P.C. and that a person in the position 
of the appellant, not in any technical sense a party to the 
decree, could in law be compelled to make restitution of 
the money to him; (2) that if there were no other circum* 
stances affecting the equities as between the respondents 
1 to 3 and the appellant, it was the duty of the Court to 
set right she wrong done to its suitors (respondents i (o 
3) by reason of Us own errors. {^Kinf’and Happelli 
/J.) Rego V. Ananthamathi. I.L E. (1942) Mad. 
949 - 2021.0.169 16 B.M. 450 => 65 L.W. 869 «1942 
M.W.N 388=A.I.E. 1942 Mad. 472=(1942) 1 M.L. 
J. 676. 

-S# 144 and 0. 2f, B. 89 —Scope—Restitution of 

deposit made under O. 21, R. 89—Order for If justified 
by S. 144—Right of suit. Set 1941 Dig., Col. 271. 
Raja Ram v. Mahomed Taqikhan. 1981.0.633= 
14 E.A 296=A.I.B. 1642 All. 14. 

--8. 144 and Sch. II—Scope—Restitution 

proceedings—Reference to arbitration—Competency. 
,r«l941 Dig.. Col. 272. RAM GOPAL S'. ShanTI LaL. 
I.L.E. (1941) A11. 807 = 14 E.A. 883=1991.0. 346= 
A.I.E. 1942 All. 86. 

' ■ — 'S. 144—Scope—Restitution—Right to interest— 
Rate. See l94l Dig., Col, 272. SuraJMAL v. 
BaXIRAM. I.L.E. (1942) Nag. 278 = 200 I,C,d74= 
16B.N.26. 

" ■ — '8.145—Scope—SuiJurtdar—Liability to produce 
property entrusted—Satisfaction of decree, if puts an 
end to—Order against supurtdar—In whose interest 
could be passed. See 1941 Dig.,. Col. 272. SETH 
HemrajSINGH V. ANOOP SINGH. I L.E. (1942) Nag. 
198. 

.-.-8. l^b—Seeuriiy-bond—Mede of exeeution. 

The words in S. 145, C.P..Code, “in the manner here¬ 
in provided for the execution of decrees’’ clearly refer 
not to the mode of applying for execution but to ‘h* ® 

of effecting execution. Where a person h« »ncu 
forfeiture of a bond and action is sought to 
against him under S. 145, C.P. Code, the bond can m 

enforced against him in the manner . to say, 

C.P. Code, for the execution of 

by his arrest, by attachment oPhii movab P ^ 

attachment of his 5'“Jl^for the enforcement 

suitable manner provided m O. Zl t ludament credl- 
of decrees. II is no, •'‘"VtoS oat in O. 

tor should “PP'J ' J /y). assan. 

21. U. > ^ 79 - 201 

I%% 60 a“b. 1942 Sind 1S4. 

' * Q» 146 . 47 and W—Sttrety't property declared ^ 
liable for tale in execution of a deeree—Rffect—Surety, 
if can later on Ale a suit to declare his property not 
liable to sale^Bar of 

Where on a question as to the liability of surety s pro , 
perly being sold in execution of a decree being raised, - 
the executing Court being the only Court competent; 
to decide it, decides that it is liable to be sold, it j 
becomes binding on the patties till set sside in appeal. i 
The surety becomes a patty under S. 47, C. P- Code, 
and any order for the sale of the surety’s property 
amounts to a decree which would bind the parties and 
would operate as res judicata in a later suit brought by 
the surety to declare her properly not liable to be sold. 
{Allsop and Verma, JJ.) BHAGGO BlBr v. ISHWaR 
RADHA RAMANJI. 2021.0. 12 = 16B,A. 94 = 1942 


O.P. OODE (1908). 8..150. 

.A.W.B.(H.O.} 160=1942 A.L.W. 366=1942 A.L. 
J. 439=A.I.B. 1942 AU. 260 (1). 

-S. 146 and 0. 21, B. 16—Applicability and 

scope—Assignee of future decree—Right to apply for 
execiftion after decree is passed. See 1941 Dig., Col. 
272. MAHANANDI REDDI V. VENKATAPPA. 2011. 
0.148=16 B.M. 246=1942 M.W.N. 148 (2)=A.l 
B. 1942 Mad. 21 = (1941) 2 M.L. J. 681. 

8. 146— of deceased decrte-holdtr—Right 
to continue proceedings without fresh application. 

According to S. 146 of the C. P. Code, the beits of a 
deceased decree-holder would be entitled to continue the 
execution proceedings started by the deceased during hii 
lifetime and pending at the time of his death without 
filing a fresh application for the execution of the decree, 
iSathe, j.Mf) Badri prasad v. Kishanpal Singh. 

1942 O.A. (Sapp.) 240=1942 A.W.E.CEer.) 214- 

1942 O.W.N. (B.B) 385 = 1942 ED. 474. 

-Ss. 148 and 161 —Applicability—Decree for 

money—Judgment^debtor to pay certain instalments 
to get some concession on such payment— 
payment vPower of Court to relieve, against clause 
providing for payment on default—Equity—Rule. St 
1941 Dig.. Col. 273. SHAMSUDDIN DOST MAHOMED 
V. Shjvji PreMJI. 1981.0.174=14 E.S. 132. 
—8. 148 —Scope—Order directing payment of 
money within specified time—In default, proceedings to 
stand dismissed—Failure to comply with due to mis¬ 
take of Court’s Officer-Application for extension 0 
lime—Power of Court to extend—S. I5J. 1V41 
Dip Col 273. Balaiah S'. Kamavva. 1991.0. 

= 14S 678-(1941)1M.LJ.638. 

_g liQ^Order to pay deAcit Court-fee by certain 

^r suit to stand dismissed^DeAcitney not paid by 
that dateSfoct-’Subsequent application for leave to 
in forma pauperis-//’ can be entertained. 

Wheio Court orders the pUintiff to pay deficit 
Court-fees by a certain date and directs that if he fails 
to do so the suit will stand dismissed, but the deficiency 
is not paid by that date, the suit must be regarded as 
having been rejected on that date. The Coutt has, 
ihcre'fore, no jurisdiction thereafter to entertain an 
application for leave to sue in forma pauperis. (Agar- 
wala, /.) CHANDRASEKAR MlSSIR b. HaRIHARSAHU. 
197 I.O. 80=8 B.E. 148=28 Pat.L.T. 418=A.I.B. 
1942 Fat. 302. 

-8.149—Powers of Court—Order fixing time for 


payment of deficit court-fee and providing that on 
default suit will stand dismissed—Jurisdiction to extend 
time—Refqsal to extend—Revision. Sec 1941 Dig., 
Col. 274. Ram Larhan Pandey v- tribeni das. 
197 I.O. 4S8-14R.P. 802=8 B.E. 204=AIB-1942 
Pat. 234, 

-8,149-Scope-Grant of time Ifor 

deficit court^fee after limilalion—Effect of. Su WU 
Dig,, Col. 255. VENUGOPAL PILUI V. THIRO- 
GNANAVALU Ammal. 200 I.O. 443=15 E M. 62- 
(1940)2M,L,J. 427. 

-Ss. 160 and 162—Amendment-Forum— Trans¬ 
fer of business to another Court—Decree of the judus^ 
Commissioner of Oudh—If can be amended by she Uuaa 
Chief Court. , « 

As the business of the Court of the 
missioner of Oudh has been transferred to the Chief 
Court of Oudh. a decree of the former Court can now be 
amended by the Chief Court. (Agarwala iwy 
//.) Bachan Singh v. Shatranaji^, 1 ®® 

-14B.0. 4051941 A.WB. (0.0.) 407=1941 O.A 
1080=1941 O.W.N. 1884=A,I.E. 1942 Oudb 226 
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O.P.OODEC.*- 8 ). 8 . 160, 

. B. of l>Mnntit"—If includit 

turignmtM of htMtuts umirr S. 13 (2) of Civil Courft 

Act. 

An assignment of business under S. 13 (2) of the 
Bengal, Agra and Assam Civil Courts Act is not a 
transfer of business within the 'meaning of S. iSp. C. P. 
Code. {MukAtneaami Biswas, yy.) MaSRAB KhXn 1 

0 . Debnath Mali. I.L.E. (1942) 1 Oal. 289 = 201 
I0.2M=16EO. 144=46 OWJI. 141 = 750.L.J. 
255=A.1.B. 1942 Cal. 321. ' 

-S. Ibl—Adase of proetss of Court—Mtaning. 

No act done or proce^ing taken as of right and in due 
course of hw, is an abuse of the process of the Court 
simply because such proceeding is likely to embarrass 
the other party. A person who brings himself within 
the terms^of a statute is notlo be deprived of a right 
Conferred by that statute on “so treacherous a ground of 
decision as an abuse of the process of the Court.*' Nor 
is the failure to conform to a mere rule'of practice, an 
abuse of process in every case; the Court must find in 
each case what exactly the abuse is. {Sale, /.} SHar* 
BATI DBVi V. Kali PaRSHAD 200 IXI. 606 = 14 B. 
L. 469=44 P.L.B. 106 = A IB. 1942 Lab. 119. 


■ ' 85 . 161 and 162— Amendment of detree—Be- 

tusal — Interference under S. l5l in retision. 

It b open to the chief Court to interfere in revision 
under S. 15I, C P. Code, with an order refusing to 
amend a decree, even if S. 115 was not applicable. 
{Agarwal, /.) KaLLU MaL t-. MUNICIPAL BOARD, 
NAWABGANJ 209 10. 608=16 B.O 26=1942 0. 
W.N. 336=1942 A,W.B. (0.0.) 220=1942 O A. 241 
^A.IB. 1942 Oodb 892. 

S. 161—Appeal—Order of restitution uhder— 
Appealability. See 1941 Dig., Col. 274. Bau Rbodi 
V. NaGI Reddi. 200 1.0.86=14 B.M. 671»(1941) 
1M.L.J.407. 

■ ' 8.161— Applicability—Absence of other provi- \ 
sion. 

S. I5l, C. P. Code, c^n be applied to make orders 
necessary for the ends of justice In those cases only where 
no other provision is applicable. {Fast Ali, /.) Ram* 
SaKIUR BANDOPADAyAt', KHUDI Ka^I DUTT. 198 
1.0.672 = 8 B.B. 447=14 B.P. 487=A.I.B. 1942 
Pat. 328. 

■ 8 . 161—Applicability—Application challenging 

decree as not executable—D^ee already executed and I 
satisfied—Proper remedy. See 1941 Dig.. Col. 274. i 
Tulsa Dbvi v. Suraj Naraim. 17 Lack. 121 . ' 

■ —8.161— Applicability—If tan be invoked when 
special previsions exist. 

It Is a well-known principle of law that where special 
provision exist in the Code. S. iSl cannot be invoked 
(hfing, /.) Ganoahaju. p. Venkatarajulu Naidu 
(1942) M.W.N. 676= 56 L.W. 811 - (1942) 2 M.L J 
718. 


•8. 161 and 0.9. B. 13-.4^^iVo^,7,r>— 
ag>iinsl Urm—Applieatiett to set *>ide—Applicant net 
teithing to appear on behalf of firm ^t Hnaer treei,t 
under 0. 30, B. Procedure—Inherent powers. 

Where in the case of a decree against a firm iheapolb 
c.iiit does not wUh to be heard on behalf of the film ^d 
wishes to appear under protest under 0.30, R g q 9 
R. 13 dues not apply. In such a case S. l5l aoplia and 
the Court should hearths applicant's application that 
hi should be allowed to put on record hU protest that 
he li tw)i a partner and decide the nuestion of bU abac* 

cause by analogy with the provisions of 
O. 9, R. IS. If the Court holds he was abumi for suffi. 
dent Cause, thni the decree against the firm, so far as 

heis conocrned.ahouW l>e set a«ide aodibu atulicaat 
will ba entitled to dl»j>uu- hia liaWliiy as imitoer in any 


0. P. CODE (1908), 8 . 161. 

execution proceedings which may betaken thereafter. 
{Davit, C. y. and IVuton, /.) VlLAlTIRAM TULA* 
RAM. S'. Changomal. I.LB. (1942)Ear. 220 = 202 
I.0.177 = 16 B 8.26=A.I.B. 1942 Sind 99. 

— ■ ■ -8.161—Applicability—Execution sale—Applica¬ 
tion to set aside on ground 0 ^ non-compliance with 
S. 13, Bihar Money-Lenders Act—If falls under .0. 21, 
R.90—Limitation. See LIMITATION ACT. ART. I 66 . 
28PatL.T. 139. 

- 8 . 161 and 0. 9, B. 13— ApplitabtUty —Ex 

parte detret against firsts at such—Applscation by tome 
of partners to set aside decree on ground that they were 
fixed with liability as partners without summons being 
served on them—Maintainability—Inherent powers. 

An ex parte decree was passed against a firm as such. 
The applicants who were included among the “served 
partners" in the decree made an application under O. 9, 
R. 13 to set aside the ex parte decree, on the ground 
that both by the terms of the decree and by reason of 
0. 21, R. 50 they were fixed with liabilities as partners, 
though no summons were served on them at all. The 
Court rejected the application being of the opinion that 
the words in the decree “served partners" which Inclu¬ 
ded the applicants, were really of no moment and of 
no effect, that 0.9, R. 13 did not apply as the 

suit was against the firm which was represented by cer¬ 
tain partners though not by the applicants and there¬ 
fore the decree against the firm could not be set aside. 
While, therefore, the decree against the firm most stand 
and the presence of the words “served partners" • in the 
decree made no difference one way or the other, because 
the liability of the served partners was determined by 
O. 2l, R. 50, yet the Judge should hear the application 
under S, 15l and deal with the question of applicants' 

service by analogy with the provisions 
if he came to the condusion that the 
contention of the applicants that no summons were duly 
ser^ on them was true, he should pass ordeis upon 

applicants, if execution 
of the decree was to be sought against them, to take 
advantage of the provisions of O. 21. R. 50 (2^ and 

-—8.151 and O. 9, B. Applicability of S. iSl 
adduceT*'^’^ "0 •'tason for non appearante is 

Where no reason has been adduced for the non- 
appearan« of the plaintiff. S. iSl. C. P. Code, cannot 
be applied to the case of an application for restoration 
because 0.9. R. 9. C. P. Code, is exhaustive in such a 
matter. {Davies.} DURGA PRASAD v lODU Rai 
1942 A.M.L J. 1. ■ 


-- ^.\b\—AtpiitalilitY-Drder amesiding detret 

of Smalt Cause Court soitioui notiee to party agteted 
-.yp/iro/i^ /er/rr recall order of omendment- 
O.9. B. l3—A^luahlity—Profinrial Small Cakse 
Courts Act, S, 17. 

Where a consent deaee passed in a small cause suit 

by the Court under Sj. I5l and 
152, C. P. Code, wit^ut notice to the party affected by 
the amendmenu the latter is entitled to ask the Court 
under S. lSl, C.P Code, to recall the order of amend¬ 
ment. It 18 not of Ktting an ex parte 

decree. wdS. 17 of the Provincial Small Cause Courts 
Act ne«o not be complied with. The mere fact that the 

“’br S. I5l, but also O. 9. R. 
IJ. L.P.Loae, does not affect the case The case i« 
properly basci: on S. l5l, and the additioi^ of 0.9 R. 13 
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C.P.Code, must be ignored. /.) SaTYABaDI 

PraDHAN V. Kanhei Pradhan. 8 Cut. L. T. 105. 
— 3 . 161—Applicability—Other remedy open. Ste 
U. P. ENC. EST. ACT. S. 14 (1) AND C. P CODE, 
S. I5l. 1942 O.W.N. 182, 

——S. 161— Applicability—Preliminary partition 
decree—Application to proclaim share. Su Wl Dig., 
Col. 275. SuKHPAL Das v. Kedar Nath. 16 Luck 
766. 

-3. 161—Inherent powers—Appeal—Dismissal 

for non*payment of costs of preparation of paper book 
—Restoration—Jurisdiction of Court. See C. P. CODE, 

0,41, K. 19. 44 Bom.L.R. 367. 

— '-S. 151—Inherent powers—Compromise decree 
—Setting aside on ground of fraud—Powers of Court. 

See Compromise—Consent decree. (1942) P. 
W.N. 186. 

— ■ ..-3. 161—Inherent powers—Consolidation of suits 
—Separate suits present^ simultaneously but based on 
same cause of action—Power of Court to consolidate— 
Dismissal as barred under O. 2 R. 2. (2), C. P. Code- 
Propriety. See C. P, CODE, O. 2, R, 2 (2). 44 Bom. 
L.E. 819. 

——S. \h\—Inherent powert-^Copy application dit- 
missed (or non-prbduction of copy stampi—Fresh 
application—Appiteation to restore original application 
—Power of Court to treat later one as continuation of 
original application—Compulation of time for limita¬ 
tion for appeal. 

Where an application for copies • of the decree and 
judgment is dismissed under R. 129 of the Civil Rules 
of Practice, and the applicant again applies afresh for 
copies and also applies to restore the original application 
for copies, the Court has power to order copies to be 
granted on the original application. The later application 
has to be regarded as a continuation of the original ap' 
plication and the Court lias inherent jurisdiction to do. 
so as to enable the applicant to compute the time for 
61lng an appeal on the basis of the original application. 
(Pataniah Sastri. /.) BBRUMAL SOWCAk Velo 
GRAMANV. 66 L.W. 113=1942 M.WN. 261» 
(1942) 1 M.L.J. 372. 

-SB. 161 aod l&2-lnherent for. 

amend decree—Moliee aefs^n the 

It cannot be disputed that **'* 5 . ^nd l52, C. P. 

exercise of its J^nsdiction under Ss. 151^^ 

Code. . to amend a decree, sno amcndment-ali 

notice to the party to be passed on 

the more so in the case of ad .-t power to alter 

consent. The Court Tihe pLles ar^les^ 

orders passed with 'b%5J'’*7,5,raffected. (Dhavle, /.) 

- kanh;^. PRAdban. 8 Oat. 

161 — Inherent powers—Execution petition 
T ^ri ror default—Power of Court to restore, ^ee 
tTSoXo. tl 9. 22 Pat.L.T. 966. 

_ \fii—Inherent Powers—Refusal to take 

. tA„iei~-I( a material irregularity. 

* There is no provision in the C.T. Code like the one 

found in Cr. P. Code which specifically empowers a 
Court to refuse to take down the evidence of a witness 
tendered by a party. But S. l5l, C. P. Code, gives^ 
similar powers even to a Civil Court. Therefore "here 
the trial Court refuses to take down the evidence of ^ 
the witnesses tendered by a party its action cannot K 
said to be a material irregularity. {Sathe, /■ M-) 
MITHOO SINGH V. PaBSHADI. 1942 0 A. (SuPP ) 
243 = 1942 A W.B. (Rev.) 217=1942 E,D. 606=1942 

O.W.N. (B.B.) 413. 


0. P. CODE (1908), S. 161. 


' -3.161—Inherent powers—Restitution and com¬ 

pensation on reversal of decree by trial Court. SeeQ. 
P. CODE. SS. 144 AND l5l. 1942 R.D, 448=1942 
O.WJJ.(BR ) 354. 

-S. 151—Inherent powers—Restitution—Power 

of Court to order as against person not party to decree. 
See C. P. Code. S. 144. (1942) 1 M.L.J. 676. 

S. 151—Inherent powers—Setting aside of exe* 
cution sale—Loss or deterioration of property sold after 
sale and before confirmation if ground for setting 
aside sale. See C.P. CODE, O. 21, R. 9l. 44 Bom. L. 
R. 638. 

— -"S. 161 and 0. 41, R. 20—Joinder of parties— 
Power of High Court—Addition of party to appeal 
after limitation. See l94l Dig., Col. 276. SHaNTI 
Lal V. HiRa LaL SheO NARAIN. IL.B. (1942) 
Lah. 603=198 10. .726 = 14 RL. 361. 

-S. \b\—Refund of Court‘fee—Inherent power 

to order — Rc/ettion of plaint for failure iopaydeheit 
Court‘ftt—Payment of dtfeicney along with reiiew 
application—Refection of latter—Power to refund 
Ccurhfei. 

A plaint preseot^cl with insufficient Courtncc waj 
rejected ou failure to make up th? deficiency. An 
application for review of the order of rejectio^was then 
made along with the necessary Court-fee to make up the 
deficiency. This application was also rejected. Ihe 
plaintiff thereupon applied for refund of the Court' 
which he paid subsequently. The Court refused the 

^'^]/!id, ift revision, that since the deficit Court-fee paid 
was not meant to be utilised until the application for 
review was granted by the Court, the said Court-fee ought 
j on the reiVction of the application for 

w Though S5 13 ti 15 of the Court Fees Act did 
«he Court had inherent powers to order refund 
"f‘coS?Vee under S 15I, C. P. Code. (Ahdur 
y) NARAVANA REDDIAR, /««. 202 1 0. 
122-16 EM 446=66 L.W. 88=(1942) M.W.N. 
109 -A IB. 1942 Mad. 316 = (ig42) 1 M.L.J. 226. 

_ -8.161— Refund of Court-fee— Powers of High 

Court to order refund of fee paid in excess under mis- 
lake or under order of Court. 

The High Court has ample powers and can make a 
declaration and assist a party to recover the excess 
amount of Court>fee erroneously paid by him under its 
own order or under orders of Courts subordinate to it. 
{Abdur Rahman, /.) VEDARANVASWAMt DEVaSTHA- 

NAM./«r/. 202 1 0.420=16 R,M. 498=65 L W. 
260=1942 M.WN. 206=A.IR. 1942 Mad. 464= 
(1942) 1 M.L.J. 451. 

-8. 161 and 0. 41. R. TZ—Remasid—Deeision 

OH merits—Appeal. 

A remand can be ordered under 0,41, R. 23, C. P. 
Code, only in a case where the Court, from whose 
decree the appeal is preferred, has dispMcd of the suit 
upon a preliminary point and the decree is reversed on 
appeal, and not in a case decided upon the whole 
evidence and upon all the issues which were raised. If 
In the latter case an appellate Court concludes that the 
trial Court has wrongly decided the case and remands 
it lor re-trial in the exercise of its inherent jurisdiction, 
the order of remanH is not appealable (.Hamlet, C.J. 
and FaZl Ali, /.) PRADYAT KUMARA TaCORB P. 
JYOTISH Chandra DAS. 197 I.O p“8 B.R. 186 

= 14R.P.288«AIR.l942Pat;196 ^ ‘ 

-S. 151-kemand under-When justified. 

1941 Dig., Col. 276. Anandrao v. ParwaTIBAI. 

r.L.R (1942) Nag. 487. ^ , . , „ , _ 

- ’Q. 161 and 0. 41, B. 1 (n)-Remand under 

inherent powers—Apptal, if Htt, 
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0. P.OODB (1908). S. 161. 

Where aa order of remand does not fall ander K. 23 
of O. 41 and Is hence under the inherent powers of 
Court, no appeal would He under O 41, K. 1 m). {Ghu- 
lam Hasvt and Agjrwai. //.). NOOR h OHA&lMAD V. 
SULEMANKHANi 20310.216=158.0. 166»1942 
O.WJf.520»1942 A.WJfc. (0.0.) 322 (2) = 1942 0. 
A. 430. 


-S. i51~/iesforalieH «f appeal^ xmthdrajvn — 

Ptwn. 

It islmpossible to restore an appeal which was dis¬ 
missed cn the application of the appellant that he 
wished to withdraw it. though ihc appellant might have 
acted under a misapprehension. (AHiop and Vtrma, 
//.) RamlaL SahU V. DINA Nath. 201 I.O. 768 
“1942A.L.J. 382=1942A W.a. IH.O.) 161 = 1942 
A.I 1 W. 361=A.I.B. 1942 A. 253(1). 

“S. 161—Review—Inherent powers—District 
Judge transferring applicaiion for registration of wakf 
estate to additional District Judge—Power of latter to 
reconsider or vacate order by District Judge passed 
previously. Stt MusSalman WakF ACT, S. 2. 1942 
P.W.N. 94. 

~ 8.161—.Stay'— Powers of Court — Discretion. 

Where an application.to stay a new suit is made on 
the ground of similar question of law being involved in 
a pending appeal, the principle of S. lO does not apply 
to the exercise of discretion by the Court. Its dis¬ 
cretion is wholly unfettered and in exercising it the 
Court cannot but have regard to the history of the pro¬ 
ceedings between the parties and the conduct of the 
applicant who is in default in the matte/of payments 
decreed In prior proceedings. {Braund and Yorke. 
//.) KailaSh Chandra Jain t/. Jhamola Kun- 
WAR. 1942 A.L.W. 291. 

“ 8 . 162— Accidental slip or omission-^Correetion 
—Equity. 

Unless it is Inequitable to do so, mistakes In the Judg¬ 
ment arising out of accidental slips or omissions should 
be corrected. {.Agarwala and Madeley, JJ.') BaCHaN 
SINOH v. ShatranajI. 19810. 479-14 E 0.403= 

1941 A WE. (0.0.) 407 = 1941 0 A. 1030=19410. 
W.N. 1S84-A.1B. 1942 Ottdh 226. 

— ■ ■ -S. Amendment of decree~-Forum-~Dii- 
missal of appeal after withdrawal by one of the 
appellants. 

Where an appeal has been dismissed on the merits' 
though one of the appellania might have withdrawn hi? 
appeal earlier, an application for amendment of the 
decree lies only to the appellate Court and not to the 
trial Court. (Dawa) CHhoca r. ChaNDA. 1942 
A.MX. J. 81. 

—■— 8 . 162 — Amendment of decree—Poweu of 
Court. Jee 1941 Dig,, Col. 277. Ram Rakha Mal 
V. Dina Nath. I,L B. (1942) Lth. 212- 197 t n 
728-14 E.L. 267. *u 

—9.162—Amendment uH4ler—Person mot a Oari, 
to suit—Pf can apply for. ^ 

It U not nwmty that the appllcuni for amendment 

should have bert a party to the suit. {Agir»al 
.\fadetey, J/.) BaCHaN SlNOH P. SHATRaNmi 19S 
LO. 479-14 BO. 405-1941 A.W.R. ( 00 V 407 
1041 O.A. 1030- 1941 O.W.N. lS84-Ali tLo 
O odb 226. • 

■" —>•. 168 and 161—Amendment under S _ 

When lies—S. I5l when applicable. Set lOai njl r.^l 
278. Taiammul Husain Khan t. AMiRijnnm 
17 Luck. M7.U7LO 471-14E.O sli JTi'g- 

1942 Oodh 189. >>«'-A.I.B. 

8 . 16i—.1pplicability—C*ndnititu, 

Before S. l52. C, P. Corle. can be held to to 4 
particular cue, It must be ahown that the alleged enla- 
Y, U. 


O. P. CODE (1908), 8 . 162, 

take is either clerical or arithmetical or due to an acci¬ 
dental slip or omission. It cannot be invoked where the 
question before theCoori is more or less of a contentious 
nature. (.Fasl Ali, /.) RAMSaNKAR BaNDOPaDAYA 

P. Khudi Ram DUTT. 1981.0. 672=8 B.R. 447- 
14B.P 487=A.1.E.1942 Pat 328. 

- S. 162 — .dpplieability—Heading of application 

by mistake sitting application to be by k who was dead 
—Mistake creeping intd cause title of order recording 
ad fust ment — C or reels on. 

After the adjustment of the decree between the judg¬ 
ment-debtor /f and the decree-holder, ,4 died. Subse¬ 
quently, A’i legal representatives made an application to 
record the adjustment but in the heading by mistake 
stated the application to be by A who was already dead. 
The application however was signed by the legal repre¬ 
sentatives as such. The mistake in the heading of the 
petition also crept into the cause title of the order 
recording the adjustment. 

Held, that S> 152, C. P. Code, was just as much appli¬ 
cable to such a kind of mistake as to one in which there 
has been a miscalculation in arithmetic which originated 
in a plaint and persisted in the decree and that the mis¬ 
take could be corrected. [Roberts, C.J. and Dunkley 

/.) Korean BiBi *». V. M. R. p. Chettyar Firm. 
AI.B. 1942 Bang. 66 . 

-S. 162—Applicability—Mistake in deed repeat¬ 
ed in plaint and decree in suit on deed—Amendment, 
See 1941 Dig., Col. 278. KaNGA RaO Naidu v. 
BALaKSONLAL JANAKI PRASAD. 199 10. 594=14 
B.M. 609=(1941) 2 M L J. 462. 

■ 8 . 162— Applicabilitjr^Substautial modification 
of predecessor's order. 

Where a successor by an addition to his predecessor’s 
order substantially modiOes it and the addition does not 
amount to a correction of any mere clerical mistake, the 
amendment is not justified by S. l52, C. P. Code. 
[.^hirrtff.S.M.and Saike, J,Mf) RaJNATH LAL v. 

{.“w."nXe.)Y62-(25““ 

-8. 162—Laches—Mistake of Court. 

IVbere the mistake sought to be corrected by the 
application for amendment is not one made bv a nartv 
but by the Court, no question of laches can arise. 
[Agarxoal and Madeley, JJ.) BacHaN Singh v. 
ShatraNAJI. 198 l.C 479 = 14 BO 403 = 19410 
W.N. 1884 = 1941 A.W.B. (0.0.) W=i94i n A 

1080-A.I.B. 1942 Oudb 226 ^ ® 


—-8 162-Order amending or refusing to amend 

ludgment—Appeal—Revision. See 1941 Dig. Col 279 
Ram Rakha mal v. dina naih. Ilb ( 1942 ^' 
Lah. 212 = 107 I 0.728 = 14 EL. 267. 

S. Ibi—Power of trsal Court to amend its order 


after It had merged in the appellate order—Mutation 
ease—InelusioH by trial Court of costs after order in 
appeal^Legality. 

Once an order has been passed by the appellate CBurt 
l^e order or decree of the trial Court merges in the 
Older or decree of the appellate Court and the trial 
Court has no JuiUdiction to amend its own decree or 

a mutation ca^ tha 
previous, amount of legal fees which are to be Included 
in the memo of co-'ts has to be fixod by the presldioe 
officer of the Court in every ^a^ under phra, 64 of the 
Revenue Manual. Where there has been no such fix.iioo 
either In the tn-l or appellate Court, the trial Court baa 
no power to Inclade the legal f«» alter the final order in 
ippeal. [Shtrni.S .M.amd Satke.J.M) UTINDRA 
MOHAN SINGH 9 . HiNI>B>SM Ku*R. 1942 B D- 686 

-1948AW.B. (Rev.) 305-1942 0 A (8opp.) *31 
-1942 0,WJf (B.B.)469. • • v ^ 
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0. P. CODE (1908), S 162. 

—— 8. 152— lo cornet acaUtHtal mistake in 
award and dtcne thereon—Refereme to arbitrator — 
Propriety. 

A Court can after an award has been made a decree 
of Court amend the award and the decree when it is 
satisfied that there has been an accidental mistake in 
the award and the decree. It can for this purpose refer 
to the arbitrator to find out if the mistake was clerical 
as alleged or not, {Bennett, /.) BhagWaN DIN v. 
BhaGWaN din. 201I,C.127=16E.0.67=1942 0. 
W.N, 429 =• 1942 A.W E. (O.C.) 269= 1942 O.A. 297 
A.I.E 1942 Oudb 426. 

■ ■■■' 8- 162”^i/^r/ of third party intervening before 
application. 

It was held that the fact of the opposite party having 
created certain perpetual leases in respect of the property 
could not prevent the Court from granting relief to an 
applicant for amendment. {Agarwal and Madeley, 

JJ.) Bachan Singh r. Shatranaji. 198 1.0.479 
«14 E-O. 403=1941 O.W.N. 1394=1941 A.W.E. 
(0.0.) 407 = 1941 O.A. 1080=A.I.B. 1942 Oudh 226 
- .—8. 152 —Time for applying for amendment— 

Expiry of limitation for iiingof appeal by opposite 


C. P. CODE ^1908), 0.1, E. ». 

—0. 1, R. 8—.Applicability—Suits under S. 92. 
See 1941 Dig.. Col. 279. Bapugouda YaDGOUDA 
V. ViNAYAK Sadashiv. I.L.E. (1941) Bom. 666. 

■ 0. 1, E. Compromise—Defendants sued in 

representative capacity—Power to compromise suit. 
Persons defending a suit on behalf of themselves and 
others with leave of the Court can enter into a compro. 
mise so as to bind those whom they represent. {Leach, 
C.J, and Lakshmana Rao, /.) MUTHUKARUPPA 

Ethandar V. appavoo Nadar. 66 L.W. 837= 
1942 M.W.N. 776. 

• - ■" 0.1. E. 8 —Decree forinjunciion—If executable 
against defendants represented under 0.1, R, 8 . 

A deciee for injunction can be executed against 
defendants who are represented by other persons selected 
to represent them under O. I, R. 8, C. P. Code, unless 
the injunction obtained applies only to the persons who 
are chosen as representatives. The whole object of a 
representative suit would be defeated if It is held that a 
decree obtained in such a suit cannot be executed against 
any persons e.xcepl the chosen representatives. 

/.) Warvam Singh v. Sher Sjngh. 200 l o* 

876=16 E.L. 26*44 P.L.E. 114=A.I.E. 1942 Ltb. 


parly. 

Amendment can be allowed even if the application 
for it is made after the expiry of the period of limitation 
for the filing of an appeal by the opposite party. {A^ar- 
wal and Madeley, JJ.) BACHAN SinGHp. SHAT- 
RANAJI. 19810.479 = 14 E.O. 403 = 1941 O.W.N. 
1384=1941 AW.E. (0.0.) 407=1941 OA. 1030= 
A.EE. 1942 Oudh 226. 

■■ ■ -0.1, E, 1 — Plaintiffs—Interists of, in suit pro- 

perly. 

It is not the law that every plaintitf should be inter* 
ested in the entire subject-matter of the suit. {Coltister 
and Bdipai, JJ.) Mamomed KHalil Khan v. 
MAHBQDB ALi. IL.E. (1942) A. 103=199 I.0.190 
-14E.A. 346=1941 A.L.J. 721=A.I.E. 1942AI1. 
122 . 

I iQ. 1, E. Z— 'Applicability — Conditions. 

In order that the provisions of O. 1. K. 3. C P- 
Code, should be applicable it is necessary that the right 
to relief should arise out of the same act or tran^ciion 
or series of acts or transactions and this j*. ® 

acts or transactions, where tbeyaic different shou 
so connecied as lo constitute a single series whic 
fairly be described as one entt.y 
constitute a cause of atlion against all 
Jointly. Farther, the case should be 
be said that the Court in. which the suR was e 


136. 


-0.1. E. Z—Non mention of names of chosen 


bt saiu inai iw \.^ouri in -.1. 

had local Zi 

the controversies arising between luc y v.oam 

of the 1942 Ti.’w. '899 = 1942 

|:,';?.r-(!^O.r2702A.i.E.1942A,387. 

Si, S^Seope of enguirv on an applicatoon 
unddr—B/f 'eet of observtUon in order passed. 

The only point which is before the court and which 
alone it has to consider when a person applies to be 
mpleaded as a defendant is wliether he ought to be made 
a party. If the order impleading him states that be is a 
necesrary party that observation is not binding on the 
parties. {Tkomas,C.J, and Agarwal. J.) SheO PRASaD 
V. MST. PaRAKASH RaN[, 1942 0. A. 667=(1942) 
A.W.E. (C O.) 366=1942 A L.J. 766. 

—-0.1, B. 3—Single ejectment suit against defen¬ 

dants bolding possession under different demises—Com¬ 
mon questions of fact involved—No niultifariouaness. 

See Madras City tenants Protection .act— 
AyPLlCABILITV. *(1942) 1 92. 

(affirmed on L P. Appeal.) 


We AVt V r»«v«*»**--* -« 

defendants in notice—Validity of decree. 

The mere fact that the names of the persons chosen to 
represent the defendants is not mentioned In the none* 

is-sued under 0. 1. R. 8, C. P. Code, is 
render the decree passed rn the suit a imlliiy. (ohtde, 
J) Warvam Sjngh v. Sher Sjngh. 200 1.0.876 
= 16 E.L. 26= 44 P.L.E. H4 = A.I.R, 1942 Lab 138. 

Q B 8—Representative suit—Plaintiff not 
dPhirrib^’ ill cau-e title in representative capaclty- 
SeemiDig.,C<s\.279. HAJI MAHOMED 
Sabj : PROVINCE OF BENGAL. 201 I. 0 248 = 16 
EC 148=A.I.B.1942Cal.34S. 

__(). 1 , B. 8—Representative suit—Suit on behalf 

of inhabitants of contiguous villages to restrain discharge 
of surface water from defendant’s mauza—Maintainabi¬ 
lity See 1941 Dig., Col, 279. NaTABAR SaSMAL 
KRISHNA CHANDRA. A.l.E. 1942 Oal. 261. 

— —0. 1, E. 8 — Scope-Permission eI su,'as repre- 
sentatives—Grant of after publication of notice in Dis¬ 
trict Gautte —Sufftcicncy. 

The object of 0.1, R. 8,0. P. Code, is to permit a 
person who has an interest in the subject-matter of the 
suit to ppply to the Court to be made a defendant. 
Where the Court gives permission to the plaintiffs as 
representatives of a village permission to sue the defen¬ 
dants as the representatives of another village after the 
Court has notified by public advertisement in the Distiici 
Gazette, it must be held that there is sufficient compli¬ 
ance with O. 1, R. 8, C. P. Code. The fact that the 
Court does not pass orders on the applications for leave 
when admhiine the plaint and does not leave the publi¬ 
cation of the notice of the suit to a later stage cannot be 
held to prejudice any one or to make the proceedings 
invalid or irregular. {Leach, C.J. and Lakshmana Rao 
J.) MUTHUKARUPPA ethandar V. APPAVOO 
NADAR. 65L.W. 887= 1942 M.W.N. 776. 

-0. 1, E. Z—Suil against defendants in represent 

tsiive captteiiy~i\!ature of decree to be pasted—Personal 
decree-If can be made-Plaint not in proper form— 

Leate to sue—Grant of. -. , . . j ■ 

In a suit where a defendant or defendants are sum in 

a repieseniativecapacityallthaftbeplanitiff is entitled 

to against them is a declaration of his right as against 
the class whom the named defendant or defendants 
represent. He is not entitled to personal decree 
against them, but is only entitled to be paid out of th« 
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C. P. CODE (1908), 0.1, B. 10. 


0. P CODE (1008). 0. 2, B. 


fands or the property and assets belonging to the class 
in which all the members of the class are interested. 
Wherethe plaint in a representaiive salt doesjiot ask for 
a declaration of liability on the part of the members of 
the class represented but merely asks for a personal 
decree agai.i't the defend.tnt3, and contains no sugges¬ 
tion or andertaking that the decree which the plaintiff 
might obtain would be restricted to the funds of the 
class in the hands of the defendants or any other body 
in whom the fupds are vested, it is not a proper plaint 
and leave to sue under 0 . 1 , K. 8 , should not granted. 
(Ciaf/a. /.) ilARISCHANORA KHANDERAO V. A. S. 
Craig. I L.E. (1942) Bom. 504= 200 1 0.618=15 
B B. 13« 44 Bom L.B. 261=A.l E 1942 Bom. 186. 

■ -—0.1, B. 10—Power of Court—Mortgage suit— 

Prelinnnary decree—Impleading of parlies subsequent 
to—Legality—Attaching decree-holder withdrawing 
surplus sale proceeds subsequent to preliminary decree 
—If can be impleaded and bcund by final decree. 

1941 Dig., Col. 281. KunmBEHARI MISra t/ 6en- 
DUJDHAR Panda. 197 LO. 739--14 BP. 860^'23 
PL.T. 412=8 BB. 291 = A.I.E. 1942Pat. 186(2). 
~ ■ 0.1, B, 10—Powers of Court—Tran^posi-ion of 

parties—Suit for dissolution of partnership and accounts 
— Death of sole plaintiff—Application by defendant to 
tran-'pose him as plaintiff and to make plaintifTs heirs 
defendant'.—Competency. S/r 1941 Dig., Col. 281. 
DKVSttV KHkTSEV v HlRJI KHAIRAJ. I.L.B (1942) 
Bom 36=1981.0.408=14 B.B. 298-A.I.B. 1942 
Bom. 36. 


« 


•-0.1, B. 10 and Negotiable Instrument 8 .Act 

(1881), Sfl. 8 and '78— Su/f <»« pronott — Fatties-^ 

Addition after limitation of pirton hatint; ont half 
intertit in pronott^Efftit. 

A person who has an interest to the extent of one 
half in a promissory note Is a necessary parly to a suit on 
it because one of the several payees of nuRotiable i 
instrument, cannot sue alone wiihuQt {oinlng the other 
promisees either as plaintiffs or defendants. Wherein 
a suit such a perion is added as a defendant after the 
expliy of the period of limitation, there is no properly 
constituted suit within the period of limitation and such 
suit is therefore barred by lime iAtnrtval^ /.) Jagan 
NATH PRASAD P. PARANA. 198 I C- 98 = 14 BO 
376 = 1941 O.WN. 1367 = 1942A. W. R (0 0.}8- 
1942 A L. W. 14 = 10410. A 1061-AX.B. 1942 
Oadh 203. 

-0. 1, B. 10 {Xr^Ert tmpiion tuit~-Vtnd<,r 

pleading agreement for rte»mt)an<e witk vendee—Ftgkt 
to eontinne at flirty, 

Where a vendor defendant pleadiug an agreement 
with the vendru for reconveyance of the property ba'k 
to him was dUcharged from the suit and he applied 
under O. 1, K. 10 , C.P Code, that he 'huuld be permit* 
te t to remain as a defendant to the suit. It was AeU in 
view of the nature of the defence* raiwd b> the vendor 
It appeared that it was nectssary to allow the vendor to 
remain as a defendant lu the <ull so as to ensure effect¬ 
ual and Complete ad|aOlcaiiun of the quctiu ns involved 

Int'eauil. It was further held that s«ch a coutee bad 

Ihu aJdillonil advan'ajM of eliminating maliipiki'r of 

suits to which Ihf vendor might or might not bediivm 

•gainst the pre-emptor. (TA. maj. C. J.tmd C4t,> m 
Hamm, J ) IIRIJ NaRaIN v. ti If K. nHADN 
10 P04-16BO. 10-1948 0 W.N tST-lMa O 
A 1W-1948A.W.R tCO.)l74.AlH 19420udh 


0 l.B 10 Stands. 116-,$^ 


- Vendee ptatiemg tkai ^ mms 
Appieondem Ay temim to Ae 
E»iutiamm,Mattrmi AnaammJmrity. 


firr — 


•9 pmfi\ 


\ 


W’here the application of a person applying to be 
impleaded as a defendant on the ground that the defend* 
ant vendee on record was only a benamidar and that as 
such the applicant should be added is rejected by the 
court for the reason that the applicant has no loom standi 
to make such an application and that she was not entitl¬ 
ed to put forward the contention that she was the real 
owner, it considers the case fom the wrong point of view 
and its order amounts to a wrong exercise of jurisdiction 
amounting to material irregularity and is liable to be set 
aside in revUion. It U clearly in the interests of both 
the parties that the applicant should be made a party to 
the suit so that the question raided can be finally dispos¬ 
ed of in these proceedings. iB/nnei, /.) Ghuran v. 
BugGan. 290 IC. 238 = 14 BO. 678=19420A. 
167*1942 A.WE. (0.0.) 170 = 1942 O.W.N. 840 = 
A.I.B. 1942 Oadh S38. 

* 

0 2, B,.2—ApplieaAilily—Defendant pleading 
set-off—Omission to plead part of elaint — Effeet'^O.Z, 

R.f>. 

A defendant who pleads a set-oS under O. 8, R. 6, 
C. P, Code, is to be deemed to be a plaintiff within the 
meaning of O. 2, K. 2, ai^l is buund by that provision 
of law, and consequently has to suffer the consequences 
of an omission. O. 8 , R. 6 (2) requires the written 
statement put in by a defendant, pleading a set off to be 
such as to enable the Court to pronounce a final judgment 
Imh in respect of the plaintiff's claim and of the de¬ 
fendant's claim, and the omission by the defendant to 
set up part of his claim makes him lose for ever his right 
in the part of the claim so omitted, (EeaoA, C.J. and 
Byers, /.) KaTHENSA ROWTHER V. ABDUL RAHIM 
■Sahib. lLB.(1942)Mad 836=202 10 674=16 
RM 637-66LW 407= 1942M.W.N. 638-A.l.E. 
1942 Mad. 680= (1942) 2 M.L.J. 43. 

-0. 2, B 2—Appli •ability—Part assignment of 

debt—Suit by assignee—If barred. Ste 1941 Dig , Col. 
282. Ram Kishen Mohan I.al»- Gurdial Mal 
Sagar Mal. 197 1.0.735-14 B L. 268. 

"T—0 2 R. 2 and O.P. Tenancy Act (1920), S 2 
\^^Appt%<abilityof 0.2 R. Z^Stetltfor arrears of 
tent^Rent when Aetomes an 'arrear*. 

By the definition of “arresr" in S. 2 (3) of the C. P. 
Tenancy Act, rent cannot become an artear on the date 
on which it payable,, it only becomes an arrear after 
midnight on that day and a suit for jent payable on the 
Ist of May would be premature If filed or, the Isi of 
May. Hence where rent is payaUe on the Ist of 
May a suit for arrears is filed on I»t May 1937 and a 
lubsequent suit is filed on 2nd Augu»t 1938 in respect of 
arrears for 1936 37 the later suit is not barred by the 
Operation of O. 2 R. 2 C.P.Code, inasiiiuch as the claim 
in the later suit could not have been included In the 
ratliCTonc. {.Cnl/e. J.) HiraLal Hari SinGH r. 
MrbhsSikgH. 802 t o. 779-16 R.N 10S-1943N 
LJ. 487-A IB. 1943 Kac.20. 

-0 2, B 8 and Agra Tenancy Act(198e\ 

S. 81-^jr 0 / freiA smit^Fai/mre to tmelmJe in appJi^ 

. iti,m mndee S.8l Agra Temaney A^t, (/aim fo'prtor 


w oe a f a ^ '•vasi.tiu uc ■ nOIICC ttnoef 

S 81, Agfa Tcninc) Acf, fai]« lo tndqde In it 4 wlaitn for 
prior even tboegh they had .e^n the subject 

' f divirtlnt prrxcrdings. O. 2. R 2. 0. P. Code bar* 
« 'ulw^ueni sou m of such ja,,. (SA,. rer. S\ 

V ) Onk^k Sath Sinch Sain Simi^u iftaa 
BD 206-1949 OWN. iui ^ 
aey.) 163-m9 0A (Sapp) iM 

. 0. 8 , B. 8 -Ear uf nit—IgBorutc* .-f exfaeeoo 

of tight-b«x»d aalt-lj UrmL Ste 1941 Wf. Ce* 
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C. P. CODE (1908). 0. 2, B. 2. 

part of oae transaction, they mast be considered as one 
cause of action and mast be joined in one suit. Where 
the title of the plaintiff is the same and the trespasser- 
defendant is the same defendant in both suits, the ques¬ 
tion whether the second suit is barred b'y the first, under 
0.2, R. 2 depends upon whether the two trespasses 
took place in or about the same time and as part of the 
same transaction so that the two trespasses might be 
considered as a single transaction forming one and the 


O.P. CODE (1908), 0.2, P.2. 

282. BHAGWAN DaSS i/. TAJUNNISSA BIBI. 17 IiUCk. 

8i. 

0. 2, B. 2Sar of suit — Principlts—Identity 
tf esuse of action—AllegatiortS in plaint^IIm far 
decisive. 

In order to apply the provisions of 0. 2, R. 2, C. P. 

Code, to bar a suit, it shall have to be found out, (l) 
what was the cause of action in respect of which the 
claim was made in the previous suit \ . (2) what is the 
claim made in the present suit; (3) whether the claim | cause of action. If both trespasses had taken 
made in the present suit could have been made eilbet ‘ place before the first suit had been brought, 0. 2.^ R. 2 

might be a bar to the second suit. The fact that some 
of the plaintiffs or defendants to the former suit are not 
parties to the subsequent suit does not necessarily render 
that’ in order to apply O. 2, K. 2 all the allegaiioas | the second soil so difiuent as to make 0. 2, R. 2 inap- 

made in the two plaints shall have to be taken and the plicable. On the death of R in 1927, variow 

bar imposed shall apply only when these are identical. 

The allegations are to be looked inio only to find out to 
what extent they disclose any cause of actioir. Cause of 
action Jor this purpose would mean all the essential 
facts constituting the right and its infringement. If the 
plaintiff obtained a judgment in bis favour on a parti¬ 
cular cause of action in the previous suit bis claim in 
that suit must be taken to have been based on that 


wholly or in part in respect of the cause of action of the 
previous suit. In order to arrive at these findings, the 
two plaints must be compared. But this does not mean 


including the plaintiffs and the defendants tried to set 
up their claims to the properties left by her. All the 
parties were aware of the definite dispute arising on the 
death of R. Tfie properties lelt by R consisted roughly 
of two sets. X the Oudh properties and Y 'be Shahja- 
hanpur properties. The plaintiffs and defendants both 
applied’for mutation of names in respect of the Y pro- 

cause of action, and that judgment ought to be condu- ^ted by the pargana officer on • -av. • 

sive as to the cause of action in respect of which that was reversed by the Collector on 2 .‘ 

• • • Collector's order was confirmed by the Commissioner on 

29th October, 1929, upto which date the plamitSs con- 


claim was made. In order then to see what is the 
cause of action in respect of which the claim in the sub¬ 
sequent suit is made and what is the claim made in'it 
we are to look to the plaint In the subsequent suit. If 
a certain allegation in the plaint discloses the selfsame 
cause of action which could have supported the claim 
made in the plaint, then, simply because otbei addi¬ 
tional allegations have also been made in it, the plaintiff 
could not thereby escape the bar imposed by 0. 2, R. 2. 
If without the additional allegations in the second 
plaint, the cause of action for the claim made in it be 
complete, then in that case the additional allegations 
will not constitute the cause of action at all, and the 
Court after finding that It will Lave to dismiss the claim 
under 0. 2, K. 2, If the additional allegations go to 
constitute a fresh cause of action for the claim made, 
then certainly the cause of action as alleged in l e 
second plaint is different from the cause of action o 
first plaint If the plaintiff fails to establish ‘he addi- 
tional allegations, be may fail for ® , 

“Sion tat his suit wiil not be bit b, the »' 

O. J. R. 2. (Pal. /.) SHERALI MKIDHA .. TOMMU 

M21.0. 280-16 E 0. 312-76 O.L.J. 216 

N.618*A.I.B, 1942 Cal. 407. 

— 0. 2, E^2-5n- 

PlaMlf. and 

^If renders 0. 2, X. , means every fact 

The expression the plaintiff to prove if 

uaversil! in order to support his right to the judgment 
ItAhe Court, but it does not comprise every piece of 
Evidence which is necessary to prove each fact, bat every 
fact which is necessary to be proved. In the restricted 
sense, the expression means the circumstances forming 
the infringement of the right or the immediate 
occasion for the action. In its wider sense it means the 
necessary conditions for the maintenance of the suit, in¬ 
cluding not only the infraction of the right but the in¬ 
fraction coupled with the right itself, in other words, in 
its wider sense it means the whole bundle of material 
and essential facts which it is necessary for the plaintiff 
to prove in order to entitle him to snb.eed in (he suit. If 
the several items which make up the claim are of the 
same nature and form part of riie same course of deal¬ 
ing so as to pass under the same description and form 


tinned in possession but thereafter the defendants name 
was entered in the revenue papers and they entered into 
possession On 14th Sepiember. 1928, the plaintiffs in¬ 
stituted a suit in the Oudh Chief Court against the 
clpfendants and certain others for declaration of their 
i e"rtbe pJo^rty X left by R and for possession and 
mi«np Drofils. I’he plaintiffs l-ii J no claim in respect of 
ihrorowrties Y. Subsequently in 1938 the plaintiffs as 
he'rsof R brought a suit against the defendants for 
declaration oftheir title to the property Y and for pos¬ 
session and mesne profits. 

fffld, tbatthetrespasseson title or slander of title in 
the case so far as .the Oudh suit was concerned was not 
distinct and different either in point of time or in point 
of character from the trespass on possession in the case 
of the property K. The two trespasses were similar in 
character and formed pait of the same transaction and 
the evidence to prove the facts which it was necessary 
for the plaintiffs to prove, if they wanted the judgment 
in their favour, was the same and the bundle of essen¬ 
tial facts was also the same. The second suit in respect 
of the properties V was barred by the provisions of O. 2, 
R. 2. (CoUister and Bajpai/jj.') MAHOMED KHA¬ 
LIL KHAN *- MaHBOOBALI. I.Ii-E. (1942) All. lOS 
= 1941 A.W.B. (HO.) 379=1991.0. 190=14E. A. 
348=1941 A.L.J. 721=A.I.E. 1942 All. 122. 

-'0. 2, B. 2—Defence utUer—lf can be raised in 

suhseguent suit, 

A defence nnder 0. 2. K. 2 can be raised in a subM- 
quenl suit even though it was not raised in an earlier 
suit, as there can be no estoppel against a slaiote. {Al¬ 
mond, J.C.) Mahomed Yunas v. jahan Sultan. 
198 I.O. 803=14 B. Pesh. 76=A.I.B. 1942 Pe«h. 9. 

■ ~ 0. 2. B. 2 —Prior suit for mesne profits—Subse' 


guent suit for posstssiotr—Bar. 

Where a plaintiff sues for mesne profits where a claim 
for possession is also open to him, the subsequent suit 
for possession is barred. And where the suit for posses¬ 
sion is thus barred a subsequent suit for mesne profits is 
also-barred, as a person who is not entitled to_ obtain 
possession of property U not entitled to receive the 
mesne profits thereof. {Almond, J. C.) MaHOMKD 
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0 P.OODB (1908), 0. 2.B. 2« 


yUNASt, JARAN SULTAN. 168 LO. 109*14 B' 
P«lb. 76-AXB. 1942 Peih. 9. 

■ 0. 2, B. %^Sc6pt of tkt bar of a utond suit — 
Riiki to retaiH poiutfion of OHt firoptriy and righl to 
raovtr fotit$n>>H of anotktr -Separate eanses of aetion. 

TheqaesUoQ whether a subsequent suit is founded 
upon the same cause of action on which previous suit 
was based is essentiall) one of fact and most be deter¬ 
mined upon the facts of each case. The right of an 
owner to maintain bis possession over a particular item 
of property is quite distinct and apart from his right to 
recover possession of another item of property from 
which be has b^n ousted by a trespasser. 'Where there 
is an infringement of two separate rights by two separate 
acts of trespass committed by the same trespasser they 
give rise to two separate causes of action. No doubt if 
the several acts of trespass are so connected together in 
point of time as to form part of the same transac¬ 
tion they may not give rise to separate causes of action. 
But where the separate acts of trespass are far removed 
in point of time and are also different in character they 
cannot be said to form part of the same transaction. 
0. 2, R. 2. C.P. Code, does not make it incumbent upon 
the pUiniiS to combine separate causes of action in the. 
same suit. {Jimailand Mulla, //.) HaRSaRUP*/ 
Anand SarOP. 203 1.0.371-1912 A.L J. 608 = 
A.I.B. 1942 AU. 410. 

-“0. 2, B. 2—Scope—Prior suit for cancellation 0 / 

lease—Decree—Subsequent suit for mesne profits— 
Maintainability. See 1940 Dig., Col, 266. Venu- 
COPAL PH.LAI V. ThIRUONANAVALLI AAIMAL. 200 
I.O. 443-15 E.M. 62 -(1940) 2 M.L.J, 427. 

“0. 2,B, 2— Scope—Prior tuH for posusfion of 
land—Suhuqutnt suit for mesne profits—Bar of. 

A ri^l to'the rents and profits of properties wrong¬ 
fully alienated by the adoptive mother of the plaintiS 
rests on eiactly.the same facts and law .as the claim to 
the corpus of those properties, If in a suit for possession 
of the properties, the plaintiff does not ask for mesne 
profits, a subsequent suit for such mesne profits is 
barred by O. 2. r 2, C. P. Code, {fieaumout, C.J. 
attdSen.j:) CHANNAPPA GiRIMALLAPPA t». THE 

Bagalkot Bank. 44 Bom.L.B. 736-A.I.B. 1942 
Bom. SS 8 . 


2, B 2 {fS)—ApplieahHity and seope-.-TuK 
suits bated on same eause of aetion presented simultanC’ 
outly- •‘Inherent power to eonsoiidate suit*—Dismissal 
of one as offending against rule—^ot Proper, 

Where two suits based on the same cause of action 
are filed simultaneously on the same day, it cannot be* 
said that O. 2 . r. 2 ( 2 ) Is infringed, at it it not the case 
of a plaintiff afterwards suing in respect of a portion of 
a claim omlllod from a former luit. It cannot be 
ysumed that one of the two suits presented tiraulune- 
ouily has been presented afterwards. Ja inch a case 

the Court has power to consolidate the two suits in 
inherent lurisdlctlon and it would not be proner tA 
ditmlst one of the suits a» offendbig aenlnst O 2 r o 
{.\\ i.Bro,‘mfuldand..\taeklin,JJ.) Ganesh Ram 

- A.IB. 1948 Bom. 18. 

—"^0. 9, B. 3 -/«‘Wrr of <ausn of aitlmt-mrmtJi 
UoHs Permitting. c-wi- 

O. 2 . r. 3 which permits joinder of nt -r.i... 

is sub)«e not only to the provitlont of r. 6 of ihA 

lamt otJci which hilow the Court to ordtr iruu 

where it appaaii that such cauio of action to added 

i'tnnot be conveniently tried or dUpooed of toMkAP 

alto to the condition that Ihe CourV^ouid?^^*:,^! 

dlcuon in respect of all (he causes of action Involved 
i.4/tsop and ^erma, //.) KaRan Sinoh ». KuNWar 


0. F. CODi;(1908), 0. 6 . B. 90. 

Sin. 1912 A L.W. 306-1942 A.W.B. (H O.) 970* 
A.I.B. 1642 All. 387. 

• ■—0. 2, B. 8 —Scope of—Plaintiff if tan plead in* 
eonsistent alternatives. 

R.3ofO. 2 is designed to meet a case in which a 
plaintiff, not being certain whether bis cause of action 
rested on ownership or merely right of way, finds him* 
self under the necessity of pleading each in the alter¬ 
native. He has a right to plead the ^ternatives, though 
inconsistent, in the form of a right of ownerihip-or 
alternailvely an easement. (Braund, /.) THl 
Managing COMMITTEE of Jumamasjid Ghasi 
Ram. 1942 A.L.W, 202. 

■0. 8 , B. 1—“Any law’’—Meaning—If refers to 
other.parlsof the Code. 1941 Dig,, Col. 284. K. 
C. MUJUMDAR V. SORAJ SlNGH. I.L.B. (1942) 
Nag. 268. 


— ' ' 0. 8, B. 2 ( b) — Persons indicated in — Who are. 
The persons Indicated in 0.3, r. 2(4) C. P. Code, 
are those wYlo carry on trade or business in the name 
of parties who permanently reside outside the jurisdic¬ 
tion of the Court and not merely stay.there temporarily 
although It may be for an extended period. {Gentle, 
J.) Bengal Jute mills, v. Jewraj heeralal. 46 
O.W.N. 957-A.I.B. 1948 Cal. IS. 

" 0. 3. B. 4 (2)—Scope of appointment of pleader 

—Power to consent to setting aside ex parte decree— 
Fresh appointment if necessary. See Dig., Col 
285. U. Oak v. Ma Kin. 197 10. 406 -14 E.E. 12l! 

“O- 3, B. 6 — Applieabiiity—Appeals to High 
Court from original decrees of Subordinate Court— 
Serviei of notice.—Procedure—Affixing of copy to office 
of advocate for respondent—Sufficiency—0.^\-A, B 6 
and R. 22. 

0. 3. r. 5, . Code, is a general provision govern¬ 
ing all processes of Civil Courts, and O; 41.A, is a 

procedure in appeal to the 
High Courts from the original decrees of So'bordinate, 
Courts. It must therefore be inferred that the speda 
p^rov,s,onsof 0.41.A. in so far as they are in confiic* 
with the provisions of the parts of the Code, must pre¬ 
vail and must govern the procedure relating to appeal* 
m preference to the general provisions. Since r. 6 o^ 
U.41-A, excludes a notice of appeal from the category 

♦ fw ^ properly served by being left 

at the address for service of the party to be served, the 
inference is that such a notice must be served regularly 
either on the respondent or his advocate, and that 
service by merely afifixiiig to the office of the advocate 
as provided in O. 3, r. 5 is not service on the party or 
his pleader for purposes of limitation for filing memo¬ 
randum of cross objections undqr 0.41, r. 22, C P 
Code. (.Wadstoorih and Pataniali Seutri, JJ.)' VgN- 

katarajuk. Ramabhaddikraju. 201 10. 786- 
16B.M 418-1942M.W.N 182 f2)» 66 LW 116 
-ALE. 1942 Mad 403- (1942) 1 M.L.J. 246. 

-—0. 3. Br. 6 and ^—Setvice of nttiee m rtfix- 

Urtd cltrk of plexdtr^lf 


A process !>erved on the registered clerk of the pleader 
Is as good a service and as effective as if it had been 
at the pleadei-s office. iSkirrtff, S.Sl.) UL BahaDUR 
e. Mankuir. 1948 O.W.N. 408-1942BD 491- 
1M2 A.W B. (Bevj 293(a)-1942 0Jk. <Snpp.) 819 


—O. 6 .B. V^—Suittitused set Uee—When to he 
ordered—Appeal adisurned oanng toserticeom retpom- 

dtntbnng iMhs. ieni—Hitice ittned for fresh dote— 
Appellant dirtcted to apply far substituted strteet, i f 
tes^'ni^t n<o 4 td ioriee—SuhstUuted trrrice. if <*» he 
sTdtfod tifort d^U l(jtJ im notice^ 
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C.P. CODE (1908). 0 . 6 . 

Where an appeal is adjourned owing to the service on 
the respondent being declared insufficient and notice for 
fresh future date is issued and the appellant is directed 
to apply for substituted service if the respondent evaded 
service, it is not open to the Court to pass an order for 
substituted service before the date ^xed in the notice to 
the respondent for the hearing of the appeal. {Thf<mast 
C.J.and Ghulam ffa'ats,/.) NANHIN v. DEPUTY 
COMMISSIONER, KheRI 200 I C 251 = 14R0 582 
= 1942 O.A. 160=1942 A.W.E (C.O.) 163=1942 0. 
W.N. 216. 

0. 6—Obscure pleadings—Clarification—Duty 
ot Court. Sa 1941 Dig.. Col. 285. FaOIR Bux p. 
Thakur Prasad. 16 Luck. 832. 

-0. 6, B. 4—Fraud—Ab'cnce of pleadings,— 

Relief on evidence disclosing fraud. See 1941 Dig.. 
Col. 285. ANDOLI t/. JAMNA Bai. 1971.0.356=14 
B.N.167. 

0. 6, E. Fraud — Partteulari of to it set 
forth in the plaint. 

General allegations of fraud however strong they may 
be are insufficient. Where fraud is the.ground of action, 
the particulars thereof must be set forth in the plaint. 
The mere use of general words as 'fraud/ ‘bogus’ or 
'collusion’ are ineifeciual to give a fraudulent colour fo 
the particular statements of facts. {ThomattC.J.) C- 
D LINCOLN ». N'OOrElAhi. 1942 O.A. 628 = 1942 
O.W.N. 801. 

0. 6, E. 6—Particulars—Power to order and to 
dismiss suit, if not furnished—Order of dismissal- 
interference by appellate Court-Attitude of Courts 
with reference to failure to give particulars. Set l940 
Dig.. Col. 268. Baxiram RUDMAL Gokuldas 
KISANLAL. I-L.E. (1942) Nag. 20. 

I— —0. 6, E. 16— Scope—AmtHdmtnt of valuation 
of relief—Permissibility. 

There is no authority for holding that a valuation of 
a relief cannot be allowed to be amended under O. 6. 

R. I6. C. P. Code. The amendment of a relief, when it 
does not change the nature of the suit at all. maybe 
allowed as it is within the competence of the Court to 
grant. (.DitnUaand Afaeklin, Jf.) SeCRPTARY OF 
State v. chimanlal Jaais’aoas. I.L.R- (1942 
Bom, 357 = 2011.0 426 = 16 R.B. 76=44 Bom.L E 
295 =A.I.E. 1642 Bom. 161. 

——0. 6. B. 14— One of the plaintiffs not siey"^ 
plaint—Others not empowered to file suit on his behalf— 

Where one of the plaintiffs has not signed the Pj*'”' 
filed in a suit and the others are not shown o 
been empowered to file the suit on his 
no suit filed by him or on hi? behalf at all. ^ ^ 

S. MandSathe. J.Af) SaRDAR HIRA blj^ 
Ganga BHaJAN. 1942 ED. 587=1942 w 
mR.)470 = m2 A.WE. (E0V-) 301=1942 O A. 

-0 6 a 17 -Addition to pleadings-Objecffon 

for first time in appeal. See 1941 Dig.. 
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Col. 285 

Mahomed ejaz Rasool v. Ali Mahomed. 16 
Luck. 812. 

_—0. 6. E. VI—Amendment altering nature of suit, 

cause of action and reliefs— PermissiUlity in appeal 
^Planitiff under honest mistake asto legal rights—If 
ground for allowing amendment. 


0. P. CODE (1908), 0 (1. B. 17. 

The fact that the plaintiff was under an honest mis* 
take as to his true legal right is no ground for allowing 
the whole matter to be gone into over again by an am* 
endment of the plaint in appeal, which alters the nature 
of the suit, the cause of action and the reliefs, when the 
suit has failed; {.Broomfield and Matklin, JJ) MAD* 
HAVSANG HaRIBHaI 0 . DiPSiNG JlJlBHAI. 2021.0. 

648 = 15BB.178=44Bom.L.E. 661=A.IB. 1942 
Bom. 280. 

■ ■ " 0. 6, B. n—Amendment—Effect on limitation. 

In the absence of an express provision amendment 
does not as a rule extend limitation. {Braund. J.) 

Chief inspector of Stamps v. Kallu Singh 

1942 A.L.W. 296. 

-0. 6, B. 17 and C.P. Court of Wards Act 

fl899), S. 26— Af{>endment of plaint—General princi¬ 
ple—Suit on pronotes—Rule incase where notice of suit 
is required to be giien under S. 26 of the C, P- Court 
of Wards Act. 

When a plaintiff sues on a promissory note and finds 
that he cannot succeed for some technical defect such 
as want of the proper stamp or because the document is 
not a promissory note but a receipt, leave to amend is 
freely given, provided onedislinct cause of action is not 
thereby substituted for another and the subject-raster 
of the suit is not thereby changed. In case where 
notice of suit is required by statute to be given as a 
condition precedent, there can lie no defect in the 
frame of the suit if the cause of action set out in the 
notice is substantially the same as the one m suit. 
{Stone. C. J. and Bose, /.) j5UNDARA BaI r. 
RAMLAL MaDHAORAO. 1942 N.L.J. 229. 

- 0. 6. E. n-APPiicabitHy-Suit for ejectment 

of occupancy holding—Defendant tf and 
when can set »/ new pUa that mortgagor died leafing 

jujt for the ejectment of a mortgagee of an 

■ holding where it is alleged that the mortgagor 

If H“S[ei?ing no heirs though 0. 6. R. 7, C. P. Code. 
. 1.1 ordinary prevent the defendant from setting up a 
. nlea.tbat the mortgagor had not in fact died child- 
i«s vetif persons claiming to be such heirs apply to be 
made defendants, it would be advisable to add them as 
oarties and decide the case once and for all so as to 
avoid multiplicity of proceedings. {Shirreff. S. M. 
and Sathe, J-M.) BAORI NARAIN SiNGH V. JaG 
NaRAIN. 1942 E.D. 354-1942 O.W.N. (B.B.) 266 
»1942A.WR. (Eev.) 254=1942 O.A. (Supp.)280 
(!)• 

— ' 0. 6. B 17 —Cause of action—Elucidation, not 
alteration -Suit on promissory note by deceased brother 
of joint Hindu family against survivor—Amendment 
that debt was for family benefit—-If can be allowed. 
See I94l Dig., Col. 286.' SaMPAT ShuKULt.SUB- 
KARAN TewaRI. 17 Luck. 226-A.I.B. 1942 Oudn 
161. 

-0.6, E. 17—Conditional order-Acceptance of 

cost by opposite party—Right to challenge amend* 
ment. See 1941 Dig., Col 286. DISTRICT COUNCIL, 
WaRDHa ANNA. I.L.E. (1942) Nag. 294. 

--0. 6, E. VI—Late stage—Amendment of plaint. 

The pUlntifl’i case throughout bad been that the 
property in suit was non ancestral. An issue as to 
ancestral character of the property was actually tramed, 
evidence led and a finding recorded that it was non¬ 
ancestral. At a late stage in the appeal the plaintm 
sought to amend the plaint by stating that the properly 

was ancestral. .. . 

Held, that the amendment introduced an inconsistent 

case and could not be allowed at a late stage in the 
appeal. 
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0.69 

0. P. OODB (1908), O. 6. B. 17 

Htli, furiktr^ that even if the amen('ment were 
allowed it would necessitate a remand for farther 
enquiry as to ancestral nature of the property which 
could not be allowed as neither 0. 41, R.-25,nor O 41. 
R. n had any application tb the cose. Nor could S. 151 
be invoked on the facts of the case, Chand and 

Din Mohammad, JJ!) KaRAM DaDp. MOHAMMAD 
BiBl. l.L£. (1942) Lab. 69«198 IQ. 840 = 14 B.L 
324=4SP.L.B.7S7 = A.IJl. 1942Lab. KFB.). 
— 0. 6, E. 17— Latestage—New'bui not inconsi¬ 
stent case—Amendment, necessitated by defendant’s 
plea—Permissibility. See J941 Dig , Col, 286. ManGI- 
LAL V. ZaMSIKGH. I.L.B (1942) Nag. 478. 

" - -0. 6, E. 17—Mistake—No injustice done and no¬ 
body misled—Suit in the name of a deity when property 
is bequeathed to temple—Amendment if justified. Set 
1941 Dig.. Col. 287. SHRi Mahadeoji w. Baldeo 
Prasad. I.L.E. (1942) Nag. 92 = 201 LO. 220=16 
E.N. 33. 

0.6, E. 17— Powers of Court—Leave to amend 
written statement in appeal—Amendment introducing 
new and inconsistent case of /uttertii in suit for pos 
session—Peruiissibility. See 1941 Dig.. Col, 287. 
SUBBAVYA V. CHANDRAVVA. 198 1.C. 606 = 14 E.M 
439=(1941} 2M.L.J. 442. 

'■0. 6, E. 17 and 0.7, E.IO—/’rnwrr of Court 
•^SuH on attount agaimt firm 0 /S filtd in Small 
Cause S found to be not firm but agriculturist 

individual—Plaint returned for presentation to proper 
Court—Propriety—Proper procedure-^ Ametudment at 
'■ait stage sttking to substitute one dtftniant for another 
—Permissibility, 

The plaintiff filed a suit on account in the Small 
Cause Court describing the defendant as firm S. The 
Small Cause Court found that the defendant S was not 
a firm but an individual and returned the plaint for pre 
sentation to proper Court holding that it bad no jutisdic 
tlor\ as 5 was an agriculturist. Thereafter the plaintift 
hlmself'amvnded the plaint by describing the defendant 
as firm of S by Us managing partner .S and presented it 
in the Court of Sub Judge. The Sub-Judge finding that 
no such firm as firm of eiisted, dismissed the suit. 
On appeal, tfle plaintiff applied to amend the plaint by 
substituting .S’ in place of firm of S. The appellau 
Court holding that tlie application for amendment was 
not a bona fide one to correct an ciror of misdescription 
but to substitute one defendant for another and wa- 
made at alatc stage when the claim against the proper 
defendant had becometlme-baried. dlimined the anpll 
cation and^ agieeing with the trial Court that the 
^ult was Incompetent u no firm of 5 existed dismias*,} 
the appeal as well. 

Held, that the suit and application for aruendment 
both were rightly dbniUsed. 

Htldjuriktr, that the Small Cause Court would har* 
acted properly In dlsmUlng the suit. The suit .as no- 
against an agrlculturril but against a firm aiut -k ‘ 

that firm WM found not to exist, there was no Con^M 
which the suit should have been InsUtuted for 
wntatlon to which an order of return of the Dl>In» .-..L'l*. 
be made. The order returning the plaint tl»r ‘ 

not proper. (ZJi^V.C./.-eiHVrr.r/) Kxw* 

Tikchand & Co.e. Shkwaram Roch ram t? »' 
(ma) K.r. 207^aoj W, 

after rw/-/>/mi'Jfi>r7iry. •instn; 

Tbepowerof amwdnient given to the Ce«M 
though U U. doM not cover the granUng ^ 
m«tt to iRtrodw^ Into t wait a of artkm whkh Jid 


O.P. CODE (1908). O.7.E. 8. 

not exist when the suit is filed but which has arisen 
during the pendency of the suit especially when the Effect 
of allowing such an amendment will be that the plaintiff 
is permitted to alter the nature of his suit. {Lobo,/.) 
Sobhraj Pritamdas v, Variomai, Holakam. 198 
1.0.69>=14E.8.127=A.I.B. 1942 Sind 4. 

■ ■ 0. 6, E. 17— Scope—Suit against firm — Amend¬ 

ment seeking to alter character of suit—Substitu¬ 
tion of one defendant for another—Permissibility, 

In the suit for the recovery of a loan the defendant 
was described as A in the plaint as originally typed. By 
a manuscript correction this was altered by changing the 
defendant into firm of which A was the partner. Notice 
andeT*0. 30, R. 3 was served on A who was alleged to 
be the managing partner. A did not appear but another 
partner of the firm appeared and in bis written state« 
ment alleged that the loan was not given to the defendant 
firm but to A as was clear from the receipt filed by the 
plaintiff which was executed by A in bis personal capa¬ 
city, that A had no authority to take loans on behalf of 
the firm and therefore the loan in suit was not binding 
on the defendant firm. Thereupon, the plaintiff filed 
an application under O. 6, R. l7 to amend the plaint 
by changif>g the description of the defendant from that 
of the firm to A as individual on the ground that the 
suit had been filed against the firm through a 30wo 
mistake and the loan was taken by A and not the firm. 
The Court dismissed the application and ilso the suit 
on the plaintiff’', admission in the application for amend* 
ment that the loan was not incurred by the firm. Held 
that the amendment sought for was not one seeking to 
change the suit from one against the firm to one against 
the individual members composing the firm, but was one 
seeking to change the suit against a firm to one against 
an individual who happened to be a partner of that firm 
and that there was a marked difference in the nature 
of the two suits. that in view of the ma¬ 

nuscript correction in the plaint and the receipt executed 
by ^ which was filed by the plaintiff, the mistake in the 
description of the defendant far from heinz bona fide 
v-asduhonest. The case was one where the plaintiff 
sought to substitute one defendant for another and to 

change the nature of the suit he had filed and. therefore, 

?'■ *®e"dment was rightly dismissed, 
also that the suit as against the firm failed on the 
admission that the firm was not liable and therefore 
the suit also was rightly dismissed. (Davit, C,/, and 

t.. LILARAM 

8ind98^^ (1«2) Kar. 210-A.I.E. 1942 


TZ — to amend tvithin time— 
Effett—Deertt, if inoperaiite. 

If a pai^ does not avail himself of the leave to 

ainend thal has been given to him within the time ores- 

cribed by O. 6. R. 18. C. P. Code, it may be that he 

loses the right to do It thereafter. But the 

decree does not iherebv cease to be operative, when it is 

not expre«e^o be non, In fact conditional upon the 

-TbVP O VtioV ® 

-1942 0 W V -1942 A L W 671 

LW l(PO) ® O.W.N.e8-68 


The wwd ground used in R. 6 of O. VII. C.P. Code, 

to take judicitl notice of 
. iShrref, S.M. and Sathe. S.M ) 
T^RCA Sarain SiNOH r RAMQOPAL. 1942 O.A. 

''I™ <t “ ° - '»*• ^ 
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O. P. CODE (1908), 0, 7, E. 10. 

— -0.7. E. 10, C. P. Eevenue Department Man 
nal, Para, loll— agaimt reiecticn of tudgmenl' 
dtbtor't obfeciiont by salts officer—Ineompdtncy — Pro' 
cedure to be followed by Commissioner. 

An appeal against the rejection of the judgment* 
debtor's objections by the sales officer cannot be dis¬ 
missed by the Commissioner on the groimd that no 
appeal lies to hint from the orders complained against 
under Para. 1011 of the U. P. Revenue Court Manual. 
He should only return the memorandum of appeal as 
required by O. 7, R. lO, C. P. Code. (Sbirreff, S.bf 
and SatAe,/. M.) SOHAN LaL v. i^EDAR NaTH. 
1942 O.A. (Supp.) 249 = 1942 A W.E. (Eev.) 223= 
1942 O.W.N. (B E.) 396= 1942 E D. 485. 

-0. 7. E. 10. 0 41. E. 23, 0.43. E. 1 (u) and 

Sa. 104 and 116— Appellate order setting aside order 
for return of plaint for presentation to proper Court— 
If appealable—Revision, 

An appellate order setting aside an order for return 
of plaint for presentation to proper Court and directing 
the Court to decide the suit according to Ian* is not 
open to a further appeal. 0. 41, R. 23, C.P. Code, has 
no application to such an order inasmuch as that rule 
clearly refers to a decree of the lower Court upon a 
preliminary point against which an appeal is preferred 
and does not contemplate the case of an order? as dis¬ 
tinguished from a decree under 0. 7, R. 10 of the C. 

P. Code. The order that the lowerilourt had jurisdic¬ 
tion is merely an interlocutory order which does not 
decide or terminate the suit and hence there is no room 
for the application of S. 115 of the C. P. Code. {.Ghu- 
lam Hasan and Agarwal, //.) BHAGOLEV ». BaLA 

Din. 200 I.C-612 = 16E.O 14 = 1942 OA. 221 = 
1942 A WE. (0.0 ) 208 = 1942 O.W.N. 318 = A.IJR 
1942 Oudb 870. 

' 0. 7, E. 10—Applieability—Court holding that 

it has no jurisdittion—Dismissal of suit—Propriety- 
Procedure. 

Where a Court holds that it has no jurisdiction to 
entertain the suit it should not dismiss the suit but 
should return the plaint for presentation in the proper 
Court. {_Dhavle, Manohar Lall and Meredith, //•) 
ARJUN RaUTaRA P. KrJSHNA CHANDRA GaJPATI 
NaRAVanDeo. 21 Pat. 1 = 198 I.O. 353=14 EP. 
420 = 8 B.E. 361=8 Out. L.T. 63=A.I.E. 1942 Pat. 

l{r.B.). 

•O. 7, E. 10—AppUeability^ Some of the reliefs 


in plaint within the jurisdiction of Civil Court and 
some not—Procedure to be followed. 

Where a plaint filed in a Civil Court rai^ 
some of which are within the jurisdiction of 
Court and the rest are within the jurisdiction ot 

Revenue Court, it is wrong to apply the ... 

R. 10 of O. 7. C. P. Code, in its entirety to the case 

The Court might exercise its powers under O. . • 

and strike out those portions of the plaint whicn rei 
to issues not within its jurisdiction as tending to pre¬ 
judice, embarrass or delay the fair trial of the part 
relating to issues within its jurisdiction and 
try to the latter part alone. 

Maha Laxmibai. I.LR. GW2) a. 129--199 IO. 
748=14B A. 400 = 1941 A.WR. (Re7.) 1141 = 1941 
O-A (Supp.'j 922=1941 A.L.J. 713=A.I E. 1942 A. 
ISO. 

-0. 7, E. 10—Application—Civil Revision Peti- 

tion in High Court—Application for return for pre¬ 
sentation to the District Court as an appeal—Compe¬ 
tency—Ss. 107 (2)flW 141. 

A prayer for the return of a memorandum of Cjvil 
Revision Petition from the High Court for presentation 
of the same as an appeal to the District Court on the 


I C. P. CODE (1908), 0. 7, E. 11. 

ground that an appeal would lie to the latter Court, 
cannot be aliowed. The provisions of 0. 7, R, 10, read 
with S. 107 (2) and S. 141, C. P. Code, are not appli¬ 
cable to such a case. {Pataniali Sastri. /.) Kama 
KuRUPr/. KunhipaTHUMMA. 56L. W. 426=1942 
M.W.N. 608^A.I,E. 1942Mad.667 (2)=(1942)2 
M.L.J 99. 

“0. 7, E. 10— Procedure—Suit against firm— 
Firm found to be non-existent—Procedure—Return of 
plaint for presentation to proper Court on ground that 
defendant was an agriafllurist—Propriety of. See C. 
P. CODE, 0. 6, R. 17 AND 0. 7. R. 10. AI.E. 1942 
Sind 104. 

- Si, 7, R. 10—Second appeal against dismissal of 

appeal against order under, if lies. SeeC. P. CODE, 
S. 104 AND 0.43. R.l. 1942 O.W.N. 494. 

r - 0. 7, B. 11. and 0- 41. E. 2t-0rdir dismis¬ 

sing suit after deciding preliminary issue as to its 
maintainability—Nature of—Remand by Appellate 
Court for further proceedings—Appeal, 

The trial Court framed the following two preliminary 
issues:—(1) Has this Court jurisdiction to hear this 
action and grant the plaintifl the relief claimed against 
defendant No. 1? (2) Do not the allegations In the 
plaint disclose a cause of action? After deciding them, 
it dismissed the suit with costs which were taxed on the 
ordinary scale applicable to the decision of the suit on 
the merits. On appeal by the plaintiff, the 
Court remanded the case to the trial Court for further 

ptoceedings. . , , 

Held, that the trial Court dismissed the suit as being 
not maintainable and did not merely reject the plaint 
under 0 7, R- H- C- P- Code, and that consequently an 
aooeal is competent against the remand order under 
O 43 R 1 ^dbdul Rashid,;.) ROVAL CAL- 
Xi^WuRP CLUB. Calcutta t-. Kishen Chand. 
201 10.619=16 E.L. 63=44 P.L.E. 236=A.IE. 
1942 Lah 179. 

— 0 . 7, B. 10 {Xj—Order returning plaint fof’ 
presentation to particular Court — Legality. 

Where the Court finds that the valuation of the 
subject-matter of the suit for the purpose of jurisdiction 
is not made bona fide but in order to effect'an improper 
purpose, the proper order to be made under O. 7, R. 10 
(1), C. P. Code, is lo direct the return of the plaint to 
theplaintiff for presentation to the Court in which the 
suit should be Instituted after a proper valuation has 
been made. An order directing the return of the plaint 
for presentation to a particular Court is not a proper 
order. {Mya Bu and Sharpe. //.) RAj v- 

DURGi. 1981.0. 673=14 EP. 219=A.IE. 1942 
Bang. 10. 

-0. 7. B. 11—Procedure—Failure to pay addi¬ 
tional Court-fee—Correct order to pass— Dismissal of 
suit—Propriety of. See 1941 Dig Col. 289- 
KHATUN V. RaHIMBUX GOLMAHOMED. 197 I.O. 

690 = 14 E.S. 112. , 

--0.7, B. 11 —Procedure—Order for payment of 

required Court-fee within specified lime—Non-compli¬ 
ance—Proper order—Dismissal of suit—Propriety. See 

Court-Fees ACT, s. 7 (II)andSch. II. art. 17 
(VI). I.LB. (1942) Ear. 424. 

-^0. 7, B. 11 —Scope-Suit for eontrsbutsm— 

Prayer for relief against specified properties—Ahence 
of Prayer for personal decree—If bar to grant of per, 
scnal decree, ,, . 

It cannot be said that in a suit for contribution pray- 
ing for relief against specified properties on which^ tue 
plaintiffs claimed a lieoi no personal decree can be given 
to the plaintiffs in the absence of a speciBc prayer 
therefor. Such a coafenlioo ignores the piovisioas of 
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0 . P. CODE ( 1208 ), 0. 7. B. U. 

0. 7, R. II. C. P. Code, onder which a pereonal decree 
m«]i be on ibe analog of a pertooal decree given 
in n wit in a oarlgtge. \Mirtditk ^nd Shi^nr^ JJ.) 
MusanmatJagpati Kuar k. Davki SAHU llAL- 
KHORi Ram. so Pat. 811-198 10 62l»U BP. 
460-8BB. 421-23 PatL.T. 588-A.lB 1942 

pat 804. 

■ 0 7. B. \\{%)^AtpiicaMili^Friv«i 0 ui suit 
aihtations. • 

Where the mil li a frivolooa one bated on Inconaia- 
lani alleiaiionj. U could be dUm'iMed under 0.7. K. 11 
(e),C. P. Code. {Sstkt, JM.) Chiiattakoiiari 
Ahir V. GamiSh AhIh. 1942 O.W.M. (B B.) 287* 
1948O.A.(Bnpp.) 196-1948 BD. 376-1948 A W 
B. (Ber.) 176. 

■ 0- 7, B. 11 (c)—Power lo reject plaint or 

inemurandum of appeal after admlieion. St* COURT 
Fits act, Ss. 5 AND 28 81 Pat 780. 

——0. 8. B. 1 (9) (Oudh) -Prodociloo of doewmeni 
^Duiy of delendania—Production on day of heaiirrg — 
Rejection—Ptoprlely. Stt 1941 Dig., Col. 2f9 MatA 
DIN e. lUDAD Khan A I B. 1948 Oudb 146 

' 0. 8, B. 6—Applicability and Kope—Malabar 

ConipenMtlon lor Tenanta’ Iniprorcmenta Act. S. fi(2) 
~buli lor ledcropilon nl Kanom—Decree for arreeraoi 


O.P CODE (1908), 0. 9. B. 9. 

Dig.. Col. 29i. Ram ranbijata Prasad Singh t*. 
SaRALPAT TewaRY. A.I E. 1942 Pat. 60. 

o. 9.Br. 8 and h^Aptlic<slrility—"Htatint" 

^tdsauingot—Summeus returned as served—Plaintiff 
ordered ta prove service and to file registered cards by a 
teriain date—Failure to comply—Plaintiff absent s»hen 
suit tailed m—Dism-tsal for default — Propriety. 

The word “hearing”' in R. 3 of O. 9, C. P. Code, 
cannot be read aa oreaning hearing of the evidence in the 
case. It is used to indicate that when a sammoos has 
been irsoed upon the defendant calling upon him to 
appear on a paxUcular date, if the parties fail lo appear 
when the loit is called on for heating on that date, the 
plaimiS's suit U subject lo dismiaial for default. 
Suotfnons were iaened to the defendants in a suit 
fixing 17—7—1940 for settlement of issues. By that date 
the summons bad been returned as served and the 
plaintiff was called upon to prove service and to file 
rcgisiKied cards by 29 7.1940. On that date the plain- 
tifi filed katri but dd not comply witb the order of 
15—7—1940. He was directed to comply with that 
erdtr by 1—8—1940 poeiiivcly. On that date the case 
was railed out. but (be plainriS did not appear and no 
■tepe were taken on his behalf. The suit was then dis- 
misaed lor default. It was oontended that thf Court 
sbouMAave proceeded under 0.9. R. 5. 


lent in favour uf landlord getting barred by limllatioo 
—Hlghi to aat oA Bgalnit value of Improvemenu due to I ^cr^.(l)that R. 5 of O. 9 appOed only when 
tenant. MaLaIar CuMPgNSATiON POR TIN* **®“°*** ^**“tned as unserved. and as in this 

ANT&’iHPKOVtMiNTS ACT. S. 6(2). 66 L.W ]« I <he sammoQS had been retunsed ae served. K 5 

0. 8. B. 0 - CUin for 
Mlllv.! See 1940 Dij . Cot. 

bUMAjMAL 1 LB. (1941) Nag. 763 

0 I. B 6—liqultahle eetpfi—Discrfiion 


I had BO appUiatioa; (2) that as Beitber of the parties 
aet-oA—Conditions lo he I t«iaUite for an order aoder 

273. GirdhaRILAL * rightly dlsmU. 

kt.. «>• * sed for default. iAmw^^ t\ Pau tx..... 


Cnait. Su 1940 Dig, Col. 273. GiRDHARILAL w. 

masiw AL. ILl U941) Nag 768 

rrr® f ■ » pMe-Htii aetM.A- I 

^M4lkM ol -u hLund hr l> 2, R 2. Stt C, p I'oi. 

0.1. K 1 (mailMLJ 43. 

-0 IB 


default. Ugar^, /) Ram Ran Bijava 
PD SINGH 9 . ACHAIY.S KUWAR TlWARt. 28 P»t 
IaT. 950. 


0 . 9 . B. ^ApplteabUtty—Appeal/. 


%944m‘ 

i: 44 m Bad «l dsii 


D. 41, C. P Code, provi.lei so conmlete a Code to 
if payxssnt of charges for 

.Mfuab thcTCia, that not only \t recoane to O 9 R S 
^ wI 2 ^f a' ‘“5 l“(^iion eidaded in lire’ case 

A returned 


batr-d ‘Hati t Wtutn ttsl. m. mi •tf ae M W 
II lh« J.k .,1 «tl wp Ibk defers t«at H in t>«pM pt 

aa Afcm va ikeit mi uf r- erev wNrH, ^ ^ . 

a» «N« ptal kiM Ta itif m the nit It U a aiM .J ^served—r iu "———/ —.'■■imooa retumea 
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0. P. CODE (1908). 0. 0, B. 9. 

A Court has no power under O. 9, C. i'. Code, to 
restore an extciidoii petition w hich baa been dismissed 
for default of the decree-holder in remedying the defects 
as ordered by the Court. Nor can the inherent power 
of the Court under S. l5l, C. P. Code, be utilised for 
this purpose. The proper remedy of the decree-holder in 
such a case is to Sle a fresh execution application within 
the period of limitation or to apply fur review. Even in 
the case of a review’ notice has to go to the judgment 
debtor. The Court has no jorUdiction at all to restore 
the application without notice to the judgment-debtor. 
If it does so, it acts illegally in the exercise of its juris¬ 
diction and the Higti Court caninteifere in revision. 
{Agaru'ah, J.) RaJ KiSHOBE Pd. NaRAIN SINOH v. 
MojiBUL Rahman. 22ratL.T.966. 

'■ 0. 9, B. 9—CuMfr of aciten — Miamng—Diimis- 

ial of suit for eitcUntnt for dtfauU—If bars tubsfqutnt 
suit for arrears of rent. 

'Cause of action’ means the whole bundle of material 
facts necessary to maintain a suit. The dismissal of a 
suit for ejectment for default cannot bar a subsequent 
>suit for arrears of rent though the issue'whether the 
defendai.ts were sub-tenants of the plamtifl' was common 
to both the suits. The cause of action is different in 
the two suits. {Shirreff, S. M. and Satk(t J.kf.) ShbO 
HaraKH V. DWARIKA KURMl 1942 A.W.B. (Eev.) 
329* 1942 O.A.(Supp.) 366*1942 O.W.N. CB.B.) 
641. 

——0. 9, E. 9— Dismissal for default—Procedure to 
be followed. See 1941 Dig., Col. 291 BaIJNaiH v. 
iQTiDAR Fatima. 17 Luck. 243=A.I.E. 1942 Oudb 
76. 

— — 0.9, B. 9—/iestoration — Considerations—Merits 
of the ease — Relevancy, 

An appitcation for restoration of . an application 
dismissed for default should be judged on the validity 
or otherwise of the excuse given for non-attendance of 
the party concerned. The merits of the original appli¬ 
cation cannot justify the rejection of the restoration 
application. {Shirreff, S.M. and Sathe, f.M.) 
Lali-.Gauri Shankar. 1942 A.W.B. (B.B.) 72 = 
1942 O.A. (Supp.) 78*1942 O.W.N. (B.B.)103» 
1942 ED. 136. 

-0. 9.E. ^—"Suffieieut eause"— Inability to he 

present^Mtaningof. . 

O. 9, R. 9. C. P. Code, permits the f ,5^ 

order of dismissal of a suit for default only 

plaintiff is unable to be present; and continue 

Sot mean inability to raise the wherewithal ‘o contmu 

lhesuil,-.h«h.r by lack 

M.a. 38 

d) *(1942) 2 M L.J. 672. 

'iL—o. 9. B- ^Sufficient cause—Misting an early 
Absence of any negligence or tarelessness in the 

andnel of the suit. , • , . u , , 

Where a suit was dismissed for default and the plain¬ 
tiffs’ absence was due to circumstances beyond his 
control, (i>.) missing an early train and arriving m 
Court after the dismissal of suit, and there was nothing 
to show (hat he was negligent or careless in the conduct 
of the suit, it was held that there was sufficient cause to 
restore the suit. {Ghulam Hasan, J.) ShibSahaIp. 
TIKA. 2001.0.233 --14 E.O. 679 = 1942 A.W.B (0 
0,)196=1942 A.L.W. 218=1942 O.A. 180=1942 
O.W.N 242 = A.I.R. 1942 Oudb 360. 

--0. 9, E. 13-Applicability-Decree against firm 

—Application by partner to set aside— ^Applicant not 
seeking to appear on behalf of firm but under protest 


0, P. CODE (1908), 0. 9. E. 18. 

under O. 30, R, 8—Procedure—Inherent powers. Su 
C. P. CODE, S. I5l AND O. 9, R. 13. A.I.E. 1942 
Sind 99. 

-0. 9, R. IS—Applicability—Decree against firm 

ex pjr/f—Appl.cation by individual partners to set aside 
on ground of non-service of summons on them—Main¬ 
tainability—Procedure. See C. P, C< DB, S. l5l AND 
O. 9. R. 13. A.I.E. 1942 Sind 97. 

-0. 9, R. 13—Applicability—Decree of Small 

Cause Cdurt—Subsequent amendment without notice 
to party—Application by latter to set aside order of 
amendment—If one to set aside ex parte decree—Inher¬ 
ent power of Court to set aside. Set C.P. CODE, S. l5l. 

8 Out. L.T. 106. 

-0. 9. R IZSpplieabiliiy—Defendant's appli- 

cation for further adjournment refused—Decree after 
hearing plainti/Ts evidence—If ex Remedy of 

defendant. 

In dealing with an adjourned case under 0.17, R-2, 

C. P. Code, in the absence of the defendant all that Is 
open to the Court is either to grant an adjournnient to 
enable the defendant to appear or to proceed in ms 
absence If the latter course is adopted, the 

defendant is entitled to apply to get the decree set aside 
under 0 9. K. I3, C. P. Code. The Court can bear the 
evidence of the plaintiff in the absence of the 
and make such order as that evidence justifies. ” 
on the date to which the hearing of a suit is ’ 

the defendant applies for a further adjournment wmen 
is refused, and the Court hears the evidence of the 
plaintiff and gives a decree in his favour, the a^ree s 
one made ex parte and - the defendant therefore is 
eMitleTto apply onder 0.9, R. 13, C. P. Code, to have 
it set a'ide. It I® necessary for him to appeal 
acainst the decree, treating it as one passed on the 
nferits {Beaumont. C.J. and Wassoodeu), /.) GURy* 
?A?H EKNATHt^.LAXMIBAlGOVjND. 208 1,0. 646 

s 44 BomLB. 844=A.I.E. 1942Bom.344. 

_^0. 9, E. \Z—Applieability—Suit against firm— 

Person 'trved on behalf of firm absent—Application by, 
to set aside ex parte decree—Competency. 

It cannot be said that O. 9, K. I3 is entirely inappli¬ 
cable in all cases where a decree is passed against a firm. 

O. 9, R- 13 is wide enough to cover a case where a firm 
is the defendant and where the person served on behalf ■ 
of the firm is absent and asks that be should be heard 
«o that the ex parte decree against the firm should be set 
aside. {Davts, C.J. and IVeston. J.) VlLAlTIRAM 

TULARAM ». Changomal. ILE.'(1942) Kat. 220 
= 2021-0.177=15 E S. 26=A.I.E. 1942 Sind 99. 

-0. 9, E, 13 (Allahabad)—Ex parte decree, 

setting aside—Defendant though not served, aware of 
date. . _. 

Ad ex parte decree cannot be set aside on 
of irregularity of service of summons 
the defendant though not served was 
had knowledge of the date of hearing. {Shirreff, 
and Sathe. J.M.) MaNPHOOLI'. M^RAR UL. 1942 
O.W.N. (B.E.) 204fD* 1942 E D 270 (1) -1942 A. 
W.E. (Eev.) 146 (2) = 1942 O.A. (SupP.) 166 (- • 

-0. 9, E. \^Restoration—Sufficient cause 

Confusion between different cases. oration of 

Where the failure of the applicant 
an ejectment case to contest the g, 

sio„ be., ee.; it and another » heW to S|c« 

for restoration. (i-*'"'"’« /"m? > ififiri'i 
Dharap. Khacheru. 1942 (B 1®6 W • 

= 1942ED 231 (Il=-1942A.W.E. (Eev.) 147 (1/ 
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0. P. CODBUM 8 )), 0 . 20 . B. 8. 

meat. {Ttk Ckni tni Bttkut, J/.) Maho:4KD 
BaKHSH p. SHaBU. 201 l.C. 240-16 B L. 86- 
44 PLB.186-A1B 1642 Lab 162(2). 

Q. 17, B 1 and 0 83, B. 8—Suit in f»rmm 
^ii/rrT/*-Trial->PULniid read)—Oiant of adjoura- 
Dwiit condilionaJ on pajin{ (U 7 coat* aithia next hear 


0. P. CODE (1608), 0.6, B. 18. 

t0HiiJ/rinf iMUioH tf jufhditihn I0 J<> tit —/ 
tntt in rmtlPM. 

There ii ao power under S. l5l. C. P. Code, to enter¬ 
tain an application to aet aalde an tJt p^arU deciee a hicb 
Can only be made onder O, 9, K. 13. Utwler that tale 

the Court hu no power to wjt it a»ide ex<.epl on the ,. « * r* j-- 

gruundiHaled in that ruje. Where an order aetilng 1 mf-CoaU not paid—Power of Coort lodumsaawt— 
a*lde an rx pjW/decree It made withoot conridetaiion Pauper, if exempted from pajo.eot of adjoaxwoent 
of the qoerilun whether it bad Jurladlction or not. it l» foeu. Jr/1941 Dif . Col. 293. RAJOCHcniARr. 
made Illegally or with material inegularily within the RamaxkaL. 190 10 760-15 B.M. 18. 
ineaiilng o( r|, (r) of 8. liS actd li therefore liabla to be ■■ 0. 17, B 8—Scope of—AdJooroedbearing— 
»et aiide in icviiiun, (^a/Zari,/.) Uauroo 1.AL 1 Uxftndaot'a ipplicaiioo for liuiber adjoumm«nl refbied 
GuKUL BRASAD. l.L B, (1643 Naf. 076 j—Prucedar^^-Decree after bearing evidaoLe of plaintiff 

- 0 9, B. lS''Sulfic»mt caiu^Nuo-iecaipl of • —1| /j parfr—Kempd) of dafoDdanl—Appeal or appii- 
Intlmatliin from attorrey. Stt 1941 Dig., Cd. 292. ladon ander O. 9, R. IS. 5«rC. P CODK. 0.6, B. iS- 
GUPAL KRiSHHA NaBAKKiSHNA !>. CHINTAHAMAM ' 44 BOB LB 644 

MaAUMDAR. 196 I 0. 864 • 14 B 0- 686 . -0, 17. B 8-t aix wktm fplla mmdtr—fttwudt 

-0, 11 B. 1 lAd 0. 8, B 1- Part, or^red to ^,u«,Bme..t U glraa epMaU, at tbe reqocat of 

an.wer Inter.ogat^ie. - If , ,fc. defcdaol taorderlo aaable buB to parfoem any 

nle^a^nt particaUr aa or piudw^e parttcalar cndenor aiwl there 

I»AHr.auBA|SiKOH. ILB.(lMi)Na|.966. l» defaalt. the caae fall* andw k. 3 of O. 17. The 

■ ■ ■■ O, 11. Br. 18 aod 18~C»«rp/r«»'r wttk—// \ it—dy ot the aggt>e»ad party la owJy an apfgl, aoe ww 
Mittiptf f ' prfimmpUM irtm eve pradmltam »f * 1 , 0 , Q. 9, R. 13 lor leeloratka. (Alrr/r/, 
dHumimti. 'SM.pmdSlkt.JM.) BiMURABAW ». AUVAR RHAM. 

No praeumpiton <.an be drawn a*tBet « p*ny for : xpgg QA il« 6 f.) 78-1642 OWN (BB)106- 
uon ptudwilion of a ducurutai waleM tba party whkh 1648 A.WB (Bav.) 66-1642 B O. L87 
wante that patty to prodeee H hae eerrad apon him the _ q 14 • • a ___ 

bj Kf 12 l3of O. 11, C P. Ci-W \¥frm4 am ^ a -a.* . 

Jt.k 4 //) Gordhan has e ANAMO PBaiau AmI**:*^ Coi^ to maytata a 

ILB (1616) All 647-IM2ALJ M6-1H2A ^ 

WB (HOI lll-iNt OeBP 0 1H-I94i AL ,?!' 1 IT !li2L*5 

W IM.AIB lB4tAU 242. Til! 1 

A ti ft lA III _ - A, Wj C,r ' Bit. SpM, 

011.114 lH.r«.«a«fLu.,l-Ordafdlr«1 wMaiaaMt LtHM ABMaD .. PapiRt 1646 0 

BBTt07-16U a 


lag JtltoiJBlil !•> btMifad (•! u>t>*rrit 

Ui iftHiMtial MnmK tBil loa ^ 

\k4m %{ pltinUtlB I I ffAbti* lm4«M« Ui h.M 
Sh ibg 1 td rn vi) 4 VUPH 8 II viLi^i» hut 
ntut 14 t M 54«*aNlk 1 M L J tlT 
■ ■ ■ O 14, B lUM 

. ^p ^ | if 4 a 

- ki4 $4 #«i4 4 
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U lb« fi mI a m9m imau -ms it# 4#^ «4 IM 
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0. P. CODE (1908), 0. 20. B. 6. 


- — -0.20, B. 6—Procedure—Court disposing of juit 
on one issue only—Duty to record findings on all rele¬ 
vant issues,. See 1941 Dig., Col. 297. D2VA Pra 
SANNA MUKHERJEE V. LaKHI NARAYAN MONDAL. 

A. I.B. 1942 Pat, 108. 

■ 0. 20, B. 7— Date vf dtcree—Starting point of 
limitation for filing of appeal. 

Under 0. 20, K. 7 the decree shall bear the date on 
which the judgment was pronounced and the date of 
the decree to be appealed against must therefore be 
taken to be the day on which the judgment was pro¬ 
nounced and not the date of the signing of the decree if 
that is later. {Shirnff, S.M.') ShIAM MOHAN NaTH 
Raja MISar f. Amjao Au Khan.’ 1942 B.D. 286 
(2)«1942 O.W.N. (BB) 220 (2)=1942 A.W.E. 
(Eev.)250 (2) =1942 O.A. (Supp.) 276 (2). 

-0. 20, R. 7—Decree—Date from which it ope¬ 
rates—Limitation for execution. See 1941 Dig., Col. 
297. Harbans Singh v. Ram Chandra. A.IE. 
1942 Oodh l;:9. 

0- 20 E.12—Appeal—Proceeding under—If one 
in suit or in execution—Appeal from order for mesne 
profits in pteliminary decree—Maintainability. See C. 
P. CODE. SS. 2 (2) AND 47. I.L.E. (1941) Ear. 663. 
——0. 20, B. 12— Interest online profits — Whether 
can be allowed. 

Interest is a part of mesne profits. If there are no 
special circumstances, simple interest at six per cent, 
per annum is a fair rate and can be allowed on the 
mesne profits, [.Mitter and Khundkar, JJ") KaLIDAS 

Rakshit V. Saraswati Dassi. I.LE. (1942) 2 
Oal. 268=76 O.L.J. 447=46 O.W.N. 982=A.IB 
1948 Oal. 1. 

■ ' 0. 20, Er. 12 and 18—// exclusive. 

Rr. 12 and I 8 of 0. 20, C. P. Coder are not neces¬ 
sarily exclusive. The rules must be read together.(Dut^V. 
C.J. and Weston, /.) SaHIJRAM RupCHAND v. ALU 
TUNDU. I.L.B. (I94iy Kar. 665 = 2001.0.74=14 

B. S. 206=A.I.B. 1942 Sind 60. 

-0. 20. E. 12 (1) (cy-Areidental omission 

give direetion regarding future mesne profits-^Power 
of Court to rtmedy. ^ ^ • th* 

If the omission to give an express ^ 

decree in terms of O. 20, R. 12, 
l\ Code, regarding mesne profits ptndcn ^ ' . 

thereafter is an accidental one, the powers 

mesne profits can supply the om^io" u^d 

given by S. 152. C. P. Code. DASSI. I.L. 

—o'fo. Kr’ 

of Judge—Clear . ^j^^udge must first of all make 

In a suit for accou ^hg jg an accounting 

uphismindwh next determine 

11 defendant has already accounted or is 
whether th if he decides that an account 

rendered, then he should pass a preliminary 
5”‘elna7:ordance with R. l6 of 0*20 and when 
doing 90 •' utmost importance that he should 

bear in mind that in most cases special directions are 
necessary. {Stone. C.J. and Bose, /.) RADHIKA 

Prasad r, Nand Kumar. 1942 N.L J. 866. 

- 0. 20, B. 18—Powers of Court under—Partition 
decree—Contents—Execution by Collector—Discretion 
of Collector. See C. P. CODE, S. 54 AND 0. 20, R. 18. 
I.L.E. (1942) K»r. 162. 

. -0. 31, R. 1—Joint decree-holders — Shares not 

tfeeified—Petaer of one to give discharge to extent of his 
own there. 


0. P, CODE (1908), 0. 21, B. 8 . 

' The word “decree-holder” in 0.2l, R. 1, although in 
singular means, ail the decree-holders jointly when thera 
are mote than one. In the case of joint decree-holders 
when there is no specification of shares in the decree, 
one decree-holder cannot separately settle up with the 
judgment-debtor even so far as his share of the decree is 
concerned, {Mir Ahmad, /.) KaRTar Singh 
Gurdial Singh. 2021.C. 69 = 15 B. Fesb. 82=A. 
I.B. 1942 Pesb. 58. 

-0. 21. B. 2—Adjustment—Assignment of decree 

to defendant’s son benami for defendant—Effect of. See 

C. P. CODE. O. 21, R. 16 . A.LE. 1942 Sind 88. 

0. 21. B. 2—Adjustment — What may amount to.. 

By an agreement between the parlies the original 
decretal amount of Us. 38,786 was reduced to Rs. 38,000 
■Vrhich was to be paid by instalments. On default of 
payment of any instalment the whole of the balance was 
to become due. 

Held, that the agreement was an adjusttnent witmn 
the meaning of O. 21, R. 2 as it had superseded any 
liability to pay the amount due under the original 
decree. {Roberts, C.J. and Dunhley, J.) 

Bibi fr. V, M. R. P. Chettvar Firm. A.I.k. 19« 

21. E. 2- Applicability-Application to scale 
down decree debt under S. 19. Madras Agncnltur^s 
Relief Act-Uncertified payments—Proof of rermisM 
bility. See MADRAS AGRICULTURISTS RELIEF ACT, 

S. 19. (1942) 2 M l.J. 186. 

0 21 B 2 {X)—APf‘lie<stion by decree-holder— 
// binding and' final—Right to withdraw certificate. 

'Thes is nmhing in O, 21. R. 2 1). C. P Code, 
which would prevent a decrec-hofder from withdrawing 
his application before it is recorded. There is nothing 
in the «ub-rule which says that the moment a certificate 
- oresented it becomes binding for all time, arid that 
the parties cannot change their minds and withdraw 
front the compromise. {Beaumont, C.J. and Sen, /.) 
r>*TTATRAYA KaSHINATH V- BHAGWANDAS'VITHAL- 
DAS I-Ir-B- (19^2) Bom, 132=198 1 0. 657=14 
B.B. 815=43 Bom L.B. 1022=A.I.B. 1942 Bom. 59. 

- 0. 21, B. 2 (1)— Construction—Punction and 
duty of Court under—Duty to consider whether adjust¬ 
ment it legal adjustment before recording same. 

Although in an application by the decree holder under 
0.21, R.2CI). C. P. Code, to record adjustment or 
satisfaction of the decree the Court is nM concerned to 
consider the merits of the adjustment, it is concerned to 
consider whether the arrangement to be recorded is a 
legal adjustment. In a case where the judgment-debtors 
or some of them are minors the Court is bound under 
O. 32. R. 7, C. P. Code, to consider and satisfy lUell 
that the compromise is for the benefit of the minow 
before recording it. It is undoubted that the Court h^ 
to satisfy itself that the adjustment which it is 

record, is a legal adjustment; it is not a mere 

I (1942) Bom. 132= 198 10 
667=14 B.B. 316=43 Bom.L.R. 1022= A.LR. 1942 

0 PJ R 2 (3)—Applicability—“Court execut- 
ine the decree”—Assignee of decree—Application to 
Court which passed decree under 0.21, R« 
for execution—Power of Court to rwogmse uncertified 
payment or adjustment. See 1941 P'g* Cob 298, 
KRISHNA GOVIND V. MOOLGMAND KESHAVCHAND, 

lL.B.(1941)Bom.596. .. 

t-0 21 ,'B.. 2 {Z)-‘'OP'-If man, and . 

The disjunctive “or” between the words certified, 
,nd “recorded’' in O. 21. R-1 (5). C. P. Code, must be 
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0, P, CODE (1908),, 0. 21. R, 7. 

read as the cunjanttive “and”. CJ. and 

Stn, j:) DaTTATRAYA KaSHINATHp VITHALDAS 
BhagwandaS. LL 3.(1942) Bom. 132=1981.0. 
657»14BB. 316-43 BomL.B. 1022=A.I.R. 1942 
Bom. 69. 

. 0. 21. B. 7—Applicabiliiy—Application by 
decree-holder nnder 0.21, R. 2 (1)—Daty of Court to 
consider whether adja»tment b beneficial to minor 
judgment debtor. 5'rr C. P. CODE. O. 21, R. 2 (1). 
43Bom.lLB 1022 

■■ —0. 21. B. 16—Applicability—Decree—Assign¬ 
ment jointly to several persons—Application for exe¬ 
cution by one assignee only—Competency—If In accor¬ 
dance with law—Limitation Act, Art. 182 (5). Stt 
1941 big., Col. 299. ShaNKAR Hari v. Damodar 
VYANKOJt. I.L.B.(1942) Bom. 1=198 1.0.238 = 
14 B.B 278=A.I.B. 1942 Bom. 29. 


-Ok 21. B. 16 ftnd LimitatlOD Act. Art. 182 (6) 

—Joint dtcrtt—ExituUon by one alone but not on 
behalf of all deerte-holders-^CertiSeation of tatisfae- 
tion-^/f valid at against other decrte-holJer—lf saves 
limitation for execution by other decree-holder—Step in 
aid. 


It is not open to one of two joint decree-holders to 
certify satisfaction of the whole decree so as to bind the 
other decree-holder; he can only certify satisfac¬ 
tion in respect of bis own Interest in the decree. A 
decree in favour of two persons jointly cannot be exe¬ 
cuted by one of them in respect of what he considers 
bis share of the decree, nor can the whole decree be 
executed by one of the decree holders alone unless he 
complies with the provisions of O. 21, R. 15, C. P. 
Code, and applies for execution on behalf of all the 
decree'holders or for the benefit of them all. But an 
application for execution made by one of them can be 
taken into consideration on the question of limitation 
and will save Umltalion under Art. 182 (5) of the 
Limitation Act as regards a subsequent execution 
application by the other decree-holder. {Fatl Ati, j.) 
ADIKANDA PANIORAHl V. NARAYANaSWaMI. 8 Out 
L T. 86. 


—- 0. 21, Br. 15,1 and 2—Joint decree-holders^ 

Power of one to give discharge for deerctai amount. 

0.21, Rr. 1, 2 and IS indicate the inieniiono 
the Legislature that the execution Court should keep ai 
eye on the way the decree is satisfied and thatinihi 
case of a joint decree the interests of all the decree' 
holders •houUl be protected by the execution Judge. I 
follows that a joint decree holder cannot give a dischargi 
for the decretal amount to the detriment and without tbi 
knowledge of the other decree holders. (A/ir Ahmad 
J.) KaRTAR SlNCHt/. GURDIAL SINGH. 202 LO 
69=16B.Peah.S2=A.I.B. 1942Peib 68. 

” .0* 21, B. \b-~Right of one of several idn 

deerte-koldtrs to exeeute—Mature and extent of^DU 
eretion of Court to grant relief. 

The right conferred on one out of several decree 
holders to apply for execution of the decree by 0.21 
R. 15, C. 1‘. Code, is not an aboolute one and »sucl 
it is open to the Court to entertain such an aDnlictnft, 
» U is «tUfied that It U really for the wZfJ 
decree-holders or refuse to entertain it. 
saUsfied. iSathe. J. Af.) Raj BahX uTt 
Bajrano Bahaour. 1942 R.D. 742 - luTa a to » 

applieation for "wZ* 

fmmt dttrefholeltr^.hfaiHlaiHabililf, ^ ^ 


4 ^ 


0,p. CODE (1908), 0, 21, R. 16. 

Where one of two joint decree holders executes the 
decree without acting under O. 21, R. l5, C. P. Code, 
and certifies satisfaction of the decree, the other decuft- 
bolder is not Iround by the acts of bis joint decree-holder 
and would be entitled to recover the amount due to him 
for bis interest in the decree unless bis application for 
execution ii barred by limUation. But if the other 
decree-holder subsequently applies for permission to 
execute the decree under O. 21, R. 15. C. P. Code, on 
behalf of himself and the other decree-holder deliberately 
ignoring the fact that his joint decree-holder has already 
entered satisfaction, his application cannot be allowed. 
He catj only execute for his share after the other decree- 
holder nas already executed and obtained satisfaction, 
(Patl All, J.) ADIKANDA PaNIGRaHI v. NaRAVaNA- 
SWAMI. 8 Cut L T. 86. 

-0. 21, R. 16 —Decree assigned to defendant's son 

benami for defendant—If adjustment of decree. 

Merely because the assignee of a decree is the son of 
the defendant and is benamidar for the defendant, the 
assignment cannot be said to be ari adjustment of the 
decree. (IVeston, J.) ISSO v. KaTTaN ChaND. LL. 
R.(1942) Ear. 168= 2021.0. 296=16 R.S. SO-A.l. 
R. 1942 Sind 83. 

■■ '0- 21. R. 16—“Operation of law’‘—Meaning of 

—Mortgage decree—Decree-holder adjudged insolvent 
by foreign Court-Receiver appointed by foreign Court 
—Right to execute decree without assignment in writing. 
See 1941 Dig., Col. 301. Harilal Pannalal v. 
VISHNU Ramchandra. ILB. (1941) Boid 685«» 
198 I.0.27=14B.B. 261. 


1 -, .t \ , T utcree-noiaer— 

Death of—Right of real etwner to apply for execution-^ 
Question of title—If ean be goneinto—S. 47. 

Where a decree is held by one person as a benamida 
for another, and the holder dies, the true owner cai 
apply for execution, and if his title is disputed, th. 
question can be decided in those proceedings. {Leath 
C. J., ICing and Lakshman Rao, JJ.) BaLASUBR* 

MANIAM CHEWY r<. KOTHANDARAMA Swltif 
NlM Varu. 56 L.W. 623=1942M W N 6B7eAl 

E. 1942 Mad. 688 = (1942) 2 

(X 21, R. 16—Scope and object of—MoHc 
nnder-Contents-Motiee issued under 0. 21 R 7 

containing particulars required by R. l6—Su(lieitHev- 
Omtssion of judgment-debtor to raise o^ecthrTt 
atsi^merU on ground of i/tvalidiiy or non-proof o 

Of assignment ^ deed-%T-L^^ 

undeVo“2rR°'l6 c"V i^dgment-deblo 

unaer u. l\, K. 16, C. P. Code, is to acquaint him witl 

S!** liil purports to execute the decre 

on tehalfof the assignee from the judgment-cre^ito 
and to ask him to show cause why the assignee shouli 
not be allowed to execute the decree 

d,.kha.. filed by ,he dec™.h„,d“".^fi i-iSe 

jointly, a notice issued 8/^ tkai : -> «^igne 

purporting to be one under O. 21 R 22 '^ anTth* 

Slated that the assignee hid sun' 
ground that be had purchased the ^ on th' 

ihe dec,M hold,? “rd Xd fto" 

1 show cau5C why the transferee debtor t 

1 to execuie the decree along with the^l* 1 ^ *Howei 

must be held, that the n«l« u i 

notice both under O. 2l. R. 16 and O^i R 22^^^^ 
iuOutnent^debtor does rai 

execution of the decreeTn ob^ction then I 

men. should no, 

deed has not been produS ^'rSL^ afs»gnmer 

il U uniegistered id hwei iJSmwlKi 
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C. P. CODE (1908), 0.21. E. 16. 

quent darkhast raise these objections. The omission on 
his part to raise the objeciious would debar the judgment' 
debtor on the principle of constructive res fudicata, 
from raising or utging the same, in a subsequent 
darkhast. {^Oivaxia, J.) SundaraBai BalappanaiK 
V. GURUSHIDUAPPA OuRUBASAPPA. I.L.B. (1942) 
Bom. 190 = 200 10 440 = 15 R£. 4=44 BomLB. 
164 = A.1.R. 1942 Bom. 134. 

-0 21, E. 16 —Scope of—Relief open to assignee 

of decree. See 1941 Dig.. Col. 30l AjODHIya Nath 
SETH./wr-^. 198 I.C. 706= 14 E 0.429. 

—— 0. 21, E. 16, Second proviso— '•cope—Decree 
—Assignment—Agieenient between assignee and one of 
several judgment-debtors that execution should be taken 
only as against other judgment-debtors—If can be 
pleaded or set up. See 1941 Dig., Col. 301. NaINA 
Mahomed Rowthersi. FERi.^ifPA rowthbr. -200 
10.34 = 14 B.M. 672 * (1941) 2 M.L.J. 167. 

■ 0. 21. R. 17 Application not mention 

ing prineipcil amount of decree in Col. {g)—Defect not 
noticed by Court^-Correction subsequently made by 
decrefkolder—lf deemed to have been made on date of 
application. 

O. 21. R. 17, C. P. Cdde, enjoins upon the Court the 
duty of ascertaining whether the requirements of Rr. 11 
to 14 have been complied with, and, as amended by the 
Patna High Couit, the rule further requires the Court to 
allow the defect, if any, to be rcme lied then and there 
or within a time to be 6xed by it. Where the Court 
does not carry out the duties imposed upon it by this 
rule and fails to discover the faa that the principal 
amount of the decree has not been entered in Col.(c) 
of the execution petition, the fault of the Court in this 
respect should not be permitted to penali>e the decree- 
holder. A subsequent application by him to amend the 
petition should be viewed as an intimation to the Court 
by him that the Court has Inadvertently omitted to 
notice the defect in the petition and to give the derref^- 
holder an opportunity of remedying it in proper tirne 
and, according to the provisions of para. (2) of K. 
date on which the correction U made must be 
be the date on which the peiition for t, 

presented. {A^arwaln, /.) BEDNARAIN 
BHUNFSHWAKI KUER. 8 B-R- 898= 198 I.C. 3^1 ^ 
14 E.P* 452»A.I,E. 1942 Pat. 295. 

- O.Zh'&.lZ-Hxecution of cross-decree stayed 

temporarily—Set-vff, if can be jtlcwe. ^ p 

A set-off cannot be allowed under • ^ decrees 
Code, when the execution of o"* pot iherefore 
has been stayed temporarily an . ^ff,„(,/,ar lal. 

capable of execution. v SONU LAL. 197 

J.) SIDHESHWAR PRASAD 
I.C 440 = 14 E-P. 300=22 

207«-A IB. 1942 Pat-197- ^ appHcabilUy of-Clalm 

-0. 21. E, Iprfo-miy to a party and anothe:-Ir 

to set ort amount Dig,, Col, 303. MahOMFD 

can be allowed, . beharI Lai.. 19710.407= 
ABDULLAH 1942 Oudb 177. 

14 EO. and effect of-Decree for 

-0 ^^■^^.H^cc’-Plaintiff to deposit certain 

spedlie hit costs from defendant—Extent to 

- «/■ deftndant can attach amount deposit'd 


ameuftt . .... 

ro pi iority in respect of 

l9. C. P. Code, -provides that when two 

nartUs to a decree are given a right to recover sums of 
money under the decree against each oilier and the 
sums are unequal, then execution can only l>e taken out 
hv the catty who has to receive the larger amount and 
only in respiKt of the balance left after setting oft the 


0. P. CODE (1908). 0. 21, R. 46. 

smaller sum against the larger. It has the effect of 
extinguishing the smaller debt the moment the decree is 
passed which in turn has the effect of leaving only the 
balance available for attachment by any other person. 
Wlierein a decree for specific performance the plaintiff 
was directed to deposit Rs. 825 in Court and the defen¬ 
dant was directed to pay Rs. 473 to plaintiff for his’ 
costs and the plaintiff deposited the Rs. 825 it was held 
that a creditor of the defendant could attach that 
amount only to the extent cf Rs. 825 minus Rs. 473 due 
to plaintiff for his casts for which he has a priority. 
{Bose, J.) GaDIPANT GaNUJI KuMBI t/. PRATAP 
ChOTELAL- 1942 N.L.J. 346. 

-0. 21. R. 22—Decree for rent—No notice issued 

to legal representatives of deceased judgment-debtor— 
Execution sale—If void or voidable. See C. P. CODE, 
S. 50 AND 0. 21. R. 22. 46 C.W.N. 631. 

-0. 21. R. 22—.Scope—Non-compliance—Effect 

on sale. See 1941 Dig., Col. 303. OFFICIAL RECEI¬ 
VER, NeLLQRE V. VENKlAH. 1981.O. 417-14 E,M. 
436 =(1941) IM.L.J. 569. . . 

-0. 21, Rr. 86 and 36—Symbolical possession— 

Effect of—If interrupts adverse possession of judgment- 
debtor—Transferee pending suii-rlf bound by such 
possession—Rule of Us pendens. See 1941 Di^g-, '* • 
304. Mahomed Saadat ali Khan f. Punjab 
NATIONAL Bank, Ltd.. Lahore. 199 I.0,6B3-i» 
E.L. 408 

———0. 21, R. procedure for ixaminqtion— 
Chamber summons—If essential—Notice to party 
against n hom order is sought—Necessity. 

It Is not necessary to takeout a ch.imber summons in 
order to apply to the judge In chamber under O. 21, 
R 41 for the oral examination of the judgment-debtor 
or' atiy other person. But except in very exceptional 
circumstances the Court should never make an order 
without in the first instance giving a notice to the party 
aeainst whom the order is sought. {Chagla, J.) 

jucHUBAi V. RaghunatH. IL.R. (1942) Bom. 128 
=19910 692=14 R.B. 375 = 44 Bom.L.R. 108»A. 
LB. 1942 Bom. 100. 

__^0. 21,B.43 and Penal Code, Sg. 114 and 

363— Roving commission for seizure of property — 
Legality—Resistance—If an offence under S. 353 read 
with S. 114. I. P. Code. See 1941 Dig.. Col. 304 
llARi PRASAD V. Bailiff, small Cause Court. 
Rangoon. 197 I.C. 886 = 14 E.R. 185=43 Or. L-J. 
292. 

-0. 21. Rr. 46, 51—Cheque in favour of/udg^ 

mcnt'dtbior — Attachment—Proper procedure—Prohibf 
tory order on drawee Bank—If effective. 

A cheque being a negotiable instrument unless and 
until the money is paid to the payee the amaunt of the 
cheque cannot be considered to be bis property. Hence 
the amount of a cheque in favour of a judgment-debtor 
not being money belonging to the judgment-debtor does 
not fall within the category of property declaicd to ^ 
lia''le to attachment in execution of a decree by S. 60 
(1). C.P. Code. The attachment of a negotiable instru¬ 
ment according to R .51 of 0. 21 is by actual seizure of 
the instrument and bringing it into Court and holding 
it subject to further orders and not by issuing a prohi¬ 
bitory order on the drawee bank. {MyceBu J.") 

RAM V. Reserve Bank of India. 1941 Bang.L.R. 

759=AI.R. 1942 Rang. 69. , . ^ 

-0 21, E. ^5—Debt attacked before ludgment— 

Garnishee not obiecling—Adverse inference—If justified. 

Where a debt was attached before judgment from the 
garnishee the fact that the garnUhee did not object to 

the attachment before judgment is as much evidence of 

hii good faith as anything else, but that is no leasoo 
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0. F. (^j)E (1906). 0. 21, B 46. 

why iheieafter an advantage irregnlatly obtained shooW 
be unduly pressed against him {,D«oiis, C J- 
mHOH, J.) BEHARILAL tkkchaud t. Ramgopal 
LLB. (1942) Kar. 173 * 2021.0. 829=15 B 8. 31 
=A.I B. 1942 Sind 87. 

- .-“ 0 . 21, B. 46—"Debt”—Sale deed- Vendee 
retaining sale price ior discharge of debts doe by vendor 
—Vendor andertakieg to pay off other debts but failing 
to do so—Attachment of unpaid purchase rthney in 
vendee's hands—Permissibility. Set C. P. CODS, O. 
21. RR. 58 70 63. 65 L.W. 403*(X942) 2 M.L.J. 94. 
——0. 21, E. 46 and 8. 64—ESect of attachment 
under O 21, K. 64—Proceedings for liquidation of debt 
after attachment—Competency—Rights of attaching 
creditor decree holder purchaser, if affected. Set 194t 
Dig., Col. 305. BhuRa V, SaddILAL, I.L.B. (1942’' 
Nag. 691 = 1981.0.665=14 R N. 238 = A.I.B. 1942 
Nag. 36. 

• ' 0. 21, B. 46—Garnishee order—Court’s order to 

pay—If necessary ingredient. See 1941 Dig.. Col. 305. 
Anil Chundsr Miira v. Indian Economic 
INSURANCS Co., LTD. 19710.437= 14 B.C. 362. 

■■ 0. 21, B. 46—Garnishee—Parties knowing 

_*p pointment of receiver to receive payment not inform¬ 
ing Court and getting order passed by settlement—Pay¬ 
ment by garnishee—If discharges him. Jrr 1941 Dig.. 
Col. 305. ANIL Chunder Mitra V. Indian 
Economic Insurance Co., ltd. 1971.0.437«i4 
B.O. 362. 

21, Er. 46 and 19—Sale of Hiufrueiujrv 
morlgigt-debt in txttHiion—Manner cf delivery, 

A usufructuary mortgage is a debt within the rneanine 
of 0. 21, R. 46. When such a debt Is sold delivery of 
It Is made in the manner prescribed by 0.2l, R. 79 bv 
the issue of written order prohibiting the creditor from 
TNetvlng the debt and the debtor from making payment 
thereof. Delivery cannot be made by putting ibe auction 
pufchaaor uiio ^semion oi immovable property 

21. B. i9—S(ope—Exact amount of debt—H 
to Pi iptcifiid. 

It is not necessary under 0. 21.• R. 46 for the purpose 
of attaching a debt that the caact amount should be as¬ 
certained or stated, but before the attached debt can be 
niade the subject of execution, U-must ^ascertained 
Moreover, where the debt is attached before judemem 
under 0. 38 R. 5(2). C. P. Code, at least \hraD. 

proxlmate value of the debt should be asc«rtain».i 11a 
TikCHAND V. RaMOOPaL. I.LB. (19421 irl? 

-m 1.0. S89.16 B.a, 31. A IR.HMSlM J,*’* 

21, R.46-Unpaid purchase money left wIrS 
vendee for payment to vendor’s creditors-Altachmsl, 
by vendor’s decrte-holder- lotus stand, of such cii ^ 

lio!.'; m 5' iruV" *11 ik.di«c.' 

ment musi bo’coinpllSd^h.^’lJ^he'rSJ'l^^ 

of. debt failure toafhs,he:,deTund«“;it; 

«w b"s' I'raoV'"’?' 

i»«w. •MwbS 


0 F. CODE (1908), 0 21. B. 46-A. 

wtmtyinCosirl—Rtmeii of itirtt^hdder^Garnisktt 
iiiJ.Vrf<i/ ktiert for order under 

0. 21 R. (ii'B—Efeet—RiikI to grtfertminf gayrntrU 
to levy rjr*«:j»rr*i» against rtetsver or iiftadator im 
iHioiveney. 

Under O. 21. R. 46 (3), C. P. Code, tbe debtor of the 
judgment debtor is given the option to pay tbe amonot 
into Court. There is nothing in the rule which antho* 
rises the Court to pass an order b) which tbe garnishee 
can be compelled to deposit tbe amount of bis debt in 
Court. What is attached is not Ibe property of tbe 
garnishee but the money doe by the garnishee to the 
judgment debtor; and tbe effect of tbe attachment U 
only to prohibit the garnishee from making payment to 
tbe judgment-debtor. It does not confer on the decree* 
holder any higher right that tbe judgment-debtor himself 
had against the garnishee. U tbe garnishee does not 
pa) the amount of the debt in accordance with 0.2 1 , 
R. 46 (3) as ordered by the Court, the decree-holder may 
adopt the procedure laid down in Rr. 63 A and 63-8, 
Inserted by tbe Patna High Court, to O. 21. C. P. Code. 
If no order Is passed under R.63.B, and tbe garnishoe 

a bank, goes into liquidation, and the deaee bolder 
applies for the first time for an order under R 63-B, 
after the bank goes into liquidation there is no valid 
order by which the garnishee-bank can be compelled to 
depwit the attached money in Court. In spite of orders 

Court under 0.21 
R. 46 (3), the position of the attaching decree-holder is 
still that of an unsecured creditor, as the attachment bv 

itself gives no pieferemial right, and he cannot claim 
privity or proceed to levy execution against the liquida¬ 
tor. If he wishes to pursue his remedy he must 
cTcrSl H V Act and not under the 

S ‘I’ r.’ 

A.I.B. 1942Pat. 608 . “^^*9 B.E. 14 = 

followed. ^■-Preetdurt to be 

co°” r ■/eerSd?''"- 1 

ihe debts or apply under O. 2l R l\ specify 

'•on of the judgment-debtor R^ie-B Ur 
ary to R. 46.A. and the order wder R 
follow, io fat as the debt i<i i-r.Ts^ ” j . ' ™®st 

46-A and must be capable of execution V 

an unspecified or unascetlaini ilh?'-^ sell 

execution. T he debTS of 

the proewiings be specified or a«enairred’*°rriT®* 
he specified ora scert.iined indetv^!!! ** ™“st 

garnishee should or should no^ fh* 

A debt, the amount of which *od show cause 

tiined, may be ma de the «nb}ect or a.ver- 

but it cannot be made the subfect of a la'd 
the terms of R. 46 -^b In sbm tj, **«oution in 

s«heamouDtofVhr?‘^.““'^®' R. 

ed, be in such term an ordir ** concern- 

under R. 46-B mast b niado 

which directs execution of execution, a Court 

— I the value of which, is not s? which or 

C»«rt house I the power which R.46-B^oi,fl^®?,: exerciser 

after notke under R, »ome 

- We of the garnishee,. bvV„^*in th. 

the amuuptdJ.hc debt (toe, not ” ?Pf^‘=*fion specifie! 

n the m-iice. under R 46 -A, whiS, a-a 
- pproximate value of the deU, T «‘'® 

AWlicHoitt not suDDortlt »!."ba‘^* 
*>7 R- 46-B. (ZW#,. C. •* req,l«;;^ 
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d. P. CODE (1908), 0. 21. E, 46-A. 

Tekchand V. Ramgopal. I.L.B. (1942) Ear. 173 
= 202 I.O. 329» 16 E.S. 31* A.I.E. 1942 Sind 87. 

__ 0 . 21. R. 46 Slope—Nctice under—Failure 

to show cause—Effect—Subsequent application under 
0. 21, F. Si—Afaintainability. 

The failure on the part of a garnishee to^how cause 
in response to a notice issued to him under 0.21, 
R. 46-A, C. P. Code, debars him from filing a subse¬ 
quent application under O. 21. R. ,58, C. P. Code. 

Tahilram V. G. Vat^ani Bros. I.L. 
E. (1942) Ear. 163*A.I.R. 1943 Sind 23. 

——0. Bl.'E. 48—Scope—If subject to S. 60(i)— 
Attachment of salary exempt from attachment—Lega 
my__Waiver of exemption by judgment-debtor—Effect 
—Right of disbursing officer to object—Agreement by 
judgment-debtor to deduct part of unattachable salary— 
If opposed to S. 23, Contract Act and S» 6 (p, T* P. 
Act—Public policy—C* P« Code, O. 21, R. 58. Sff 
1941 Dig., Col. 307. Postmaster-General. Bom¬ 
bay CHenmal MayaChaND. 197 I.O. 462*14 
B S 222 

——0. 21, E. 49 (2)—Rights of judgment-creditor 
of partner who has overdrawn-Priority of partners to 
reimbursement—Appointment of receiver — Effect, 
.yr/1940 Dig., Col. 293. PANMALt-. DhaNaLAL. I.L. 

E. (1942) Nag. 248. _ .. 

_0. 21, E. 50 and 0. 30. E-lO-Applicabdity-- 

loint Hindu family firm. See 1941 Dig., Col. 307. 
ALKKH CHANDRA V. KRISNHA 

NARAYANDEO. 197 1.0. 730 = 8 B,R. 289-14 E.P. 
21. E. 60 (1) (c) and 

Partners served in suit against firm—Fight of to contest 

ir^sro) £■«. b, «ason of cl. (c) pe^ona. 
liawiity on partners who have been ser^ved m a suit 
aSns^the firm. The served partrrers are debarred from 
LWenlly contesting their liabrluy « Par'^ers. They 
will not come under the provisions of O. 21. R. 50 W 
where the liability of a person alleged to ^ J Partnei 
mav be disputed. {Davts, C.J. and Weston, J) 
RADHAKISHIN NaTHURAM V. HaRBHAGWAN & CO. 
J.L.B. ( 1942 ) Ear. 218 = 2031.0. 367=A.IR. 1942 

3..m{2)-Amrd against Hindu feint 

family. „ Hindu joint family business 

execution as a ^ niember of the joint family by 

not be exerted again ^ p.Code, which 

invoking a%d against a contractual 

fi**m'^*The^queslion whether the award is against a con- 

f,a«o,l fi--" O' » i“"‘21 R 50 
for hearing as an issue in a suit under O. K. 

(W.) MO'I LALCHHAJU LaL p. Giridhari 
gi,;TL 11. (1942)1 Oal. 161 = 203 10. 676=A. 

iEllT2 ^i’*B.^ 66 (2) and C3)-Const,aclion-Pro 
ceedings under-If suit or proceedings in suit Pres> 

dency Small Cause Court-A; plication for new ti a 
against order in such proceedings-Jurisdiction of ful 
Court to entertain. See pRESll'tNCY SMALL CAUSE 

COURTS ACT. S. 38. 44 Bom.L.B. 120. « * v 

_—0 21, R. 60 {2)—yurisdsetion—Sfcpe ^ 

inquiry under—Question arising under—JurisJie son 
af executing Court to decide. . 

O 21.R.50(2).C.P.Codfe, contemplates what is in 
-ffort the trial of a suit in which the person against 
whom execution is sought may contest not.only his own 


. aS8 

0. P. CODE (1908), 0.21, E. 68 . . ^ 

liability as a partner of the judgment-debt^firm but 
the plaintiff’^ claim upon Us merits. The adjudication of 
questions of this kind is limited to the Court which 
passed the decree and the Court to wiiich the decree 
has been sent for execution has no jurisdiction to decide 
them. (/Cing, J.) POTTlSWAMI V. SULaIMaN. I.L. 
E. (1942; Mad. 688=202 1.0. 189*15 E M. 449= 
66 L.W. 176= 1942 M.W N. 245-»AI.E.l 842Mad. 
601 ( 2 ) =(1942) 1 M.L.J. 377. 

-0. 21, E. 60 (2) and iZ)—Proceedings under— 

Nature of—Suit' in Presidency Small Cause Courts 
Act, S. 38. 

Proceedings under* 0. 21, R. 50 (2) and (3), C..P. 
Ci*de, are proceedings in a suit as contemplated in S. 38 
of the Presidency Small Cause Courts Act, and S. 38 
therefore applies to such proceedings. (Seaumont, C./.j 
RatilalManilal Sakar Chand Shah &Co. 
44 Bom.L B. 124. 

_.0. 21, B. 62-Applicabiliiy—Immovable pro¬ 
perly— It excluded. See 1941 Dig., Col. 308. CENTRAL 
Rank of India, Ltd. v. PrabhaKar ANandrao. 
198 I.O. 286=14 E.B. 288*A.I.E. 1942 BOID. 63. 

-0.21. E. 62—Scope—If permissive—Right of 

decree holder to proceed under R. 54 merely after 
obtaining leave under R. 52. 1941 Dig., Col. 308. 

Central Bank of India, ltd. v. prabhakar 
ANANDRAO. 198 I.C. 285 = 14 E.B. 288=A.I.E. 

■ ■ O. 21, B. 63—Adjustment of decree—Compro¬ 
mise presenud to appellate Court. See 1941 Dig.. Col. 
308. SHaNTI LaL v, IIiRA LAL SheO NaRAIN. 
I.L E. (1942) Lah. 603*198 1,0. 726=14 B.L. 361. 

_ 0 , 21, E. bl—Applicability—Conditions of. 

.0 21, R. 57, C P. Code, would apply only if there li 
a default on the part of the decree-holder or non-prose¬ 
cution resulting in the-dismissal of his daikhait. Where 
there is nothing on the recqrd to show that the decree- 
holder failed to do anything which may be regarded as a 
default on bis part and which would justify the inference 
that the darkhast was dismissed for default, O. 21, R. 
57 will not apply especially when the darkhast is seen to 
have been disposed of on the merits and to have been 
pariially suaessful, the decree-holder getting his costs as 
against the judgment-debtor. {.Wadia and Sen, //•) 
Vishnu Balkrishna v, .Shankarappa Gur- 
LINGaPPa. 202 I-O. 392=16 E.B. 168*44 Bom.L. 
B. 416-AlE. 1942Bom.227. ^ ^ 

-0.21, E. 67—Scope—Application for attachment 

—Order for attachment—Subsequent dismissal for non¬ 
payment of process fee and for non-ptosecution—Effect • 
on attachment—Order* continuing attachment—Vali¬ 
dity—Subsequent alienation by judgment-d^tor— 
void against deciee-holder. See 1941 Dig-, Co*. . 
Vjjayadas Hanumantdas V. ShEKARAPPA ANAN- 
TAPPA. I.L.E. Cl 94 l)Bom. 662=197 10. 422-14 

21. Er. 68 to GZ— Applicability—"Hebt"— 
Obligation in existence under sale 
ming right tc defer payment until the happening of 

particular event—Atlaehabiiity of 

Court raising aiiachnttnl^Suit h y 

Compclency-T. P. Act, S. 55 (5) {b)-F,ght of vendee 

“'a'^21. Rr. 58 to 63. C. P. Code, J^Ye* 

the “existence of the debt" is imernreted 

the expression “existence of thedeW ^ 

whS fo“law tJaMhe garnishee is indehte^^ 
Where the garnishee in essence claims 
entitled not to refuse payment altogether but only to 
defer it, his debt is attachable, and if the eiecutmg 
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C. P. OODB (id08), 0. 21 a. M. 


0 . P. CODB (1908), 0 . 21 , B. 69. 


Cooitraiseithefttuchme^ton a dental of liability by | is entitled to obiect to the attachment and apply under 
the ftarnitaee, the docree-ttolder is entitled to bring a O. 2l R. 88 , C.P. Code, for tanceUation of the 
suil’under 0.2l, R. 65. C. e. Code. Defendants 2 to 4 attachment or for the limiting of the attachment to the 


sold certain properties to Ht defendant in December. 
1929. Under the terms of the sale deed the consideration 
of Ks. 2050 tv AS retained in the hands of the 1st defen* 
dant for discharging two debts dae to the plaintiff, one 
on a 1 st mortgage and the other on a prombsbry note. 
The property sold was also snbject to two sobUquent 


e.juiiy of redemption only. Where in such an applica¬ 
tion the decree holder challenges the mortgage and 
invites a decision on the merits, it is not afterwards opett 
to him in a tuii by the mortgagee under O. 21, R. 63, 
C. P. Code, to chalUnge the claim order adverse to him 
to contend that the aliachmeni was only of the equity 


mortgages which the vendors themselves undertook to 1 of redemption and that therefore the suit is not 
discharge. The 1st defendant did not discharge the debt maintainable. {AferedilA and Shearer, //.) Mt. 


due to the plaintiff under the promissory note and the 
plaintiff therefore sued in 19 I on it and got a decree 
against defendants 2 to 4. In exe:ution he attached the 
debt which he alleged to be due from the 1 st defendant 
to defendants 2 to 4 as unoaid purchase money. The 1st 
defendant denied bU liability to pay the amount until the 
vendors bad cleared off the subsequent mortgages. The 
executing Court accepted this plea and raised the attach* 
ment on 1—*8—1935. The plaintiff thereupon brought 
a suit under O. 21, R. 63, impleading all the 4 defen* 
dants, 

( 1 ) that the Suit was maintainable, since 1st 
defendant admitted that be. had purchased the propeity 
and had not paid for it and in essence only claimed a 
right to defer payment; ( 2 ) that a vendee charged with 
the obligation of paying off an encumbrancer to a certain 
extent might defer doing so until the vendor was pre* 
pared to contribute the remainder of the sum due to pay 
him off completely; and the 1 st defendant in 1935 was 
therefore not compelled to pay anything to the subse* 
quent mortgagees unless defendants 2 to 4 joined w ith 
him in pa)ing them off and the defendants 2 (o 4 had no 
legal claim in l93S upon 1 st defendant for the amount 
of the purchase money : (3) that a debt not immediately 
payable might nevertheless be attachable if It be an 
obligation already in existence; (4) that the obligation 
to pay for the property purchased sprang into' being by 
virtue of the very transaction of sale itself in 1929. and 
although the vendee bad a right under S. 55(5) 'd), 
T. P. Act to postpone the discharge of that obUgailon, 
the obligation was a debt attachable in 1935. 
y.) VBERABHAORAVYA SUBBARAVUDU. 55L.W. 
403»1042 MW.N.' e07 = A.IB. 1942 Mad. 659=: 
(1642) 2 M.L J. 94. 

“'-0. 21. R. 68 — Applicability—Praptrif in pattes- 
tian «f usufruxluary mortgaget—Attachmtntintxetution 
«f mamy dteref agMnst mortgagi/r—Obiidian by mart- 
gagtt—CoHtptUHty. 

A usufructuary mortgagee ii not entitled to object 
under O. 21. R. 58. C. P. Code to the attachment of 
the properly mortgaged to him, in execution of a money 
decree against the mortgagor, his rights under the 
mortgage cannot bo affected by the attachment which 
will be confine:] to the mortgagor's interest in the 
attached propiriy. {Agarwit-x 7) SHlo >arain 
FKASAD f. lAWAHIK I.AL. 199 I 0 312 -14 E P 568 
-8B.R.638 - 23 Pat.LT. 186-AIB. 1942 p.t 
993 


ANKAJO KUBR V. RamdeyaL Sinch. 21 Pat. 300- 
gJO I 0.657-16R.P. 2=8 B.B.713-A.IR. 1942 
Pat. 406. 


■0.21, Rr. 53 and ^Z-ApplkaSiUty^p,,pf,fy 


\K 


“— 0 . 2 lt Br 68 —Claira—Competency—Failure to 
%how cau^e on notice under O, 21, R, 46-A—Effect—If 

(Xsar tss':- 

—0. 21, Er. 58 and 90-Third parly objecting 
to sale of his property for debt of another—Proper 

c.'SS'- Dig . Col. 310. JAGAT NaRAVAN 

Singh ». Khartar Sah. I.l r, ( 1941 ^ Kar (P o 1 

88 = 1942 M.W.N. 328 = (1941, 2 SJ! 227 (p b )! 

—^ 0.2l. Rr. 68 and 100-Scope of—Third party 

-Party not dispossessed-Failure to object to execution 
proceedings—If barred from claiming title, in Land 
Registration proceedings. See Land REGISTRATION— 
Title. 8 B*B. 835* 

0 21, B 63— 

O. 21. R. 63, C. P. Code, can apply only where an 

objection which could be made under O. 21, R 58 i, 

made and disallowed. But if'a person is not entitled to 

apply under 0. 2l, R. 58 he Is not bound to brine a auU 

u„dy 0.21 R 63. (rtema., C.J.. Ai,ZtZi 

Madeley, JJ.) SheORAJ SINGH v. GaJODaR PRaSao 

2031.O. 131= 16 R-0.162= 1942 A.W B. (0,0 ) Sl 8 

(2)-1942 0.WN. 607-1942 O.A. 404-A.I.B 1942 
Oadb466(.r.B.j. ■“•i.n. 

21 . B- ^^—Applicability—Claim ta attacked 
property pre,erred be fare ealc-Order after ealedUmi 
ung same as not tenable after sale—If against claimn^t 

y,.r-,r n„..„ryJuZ:u;:T,^ 

The of a cleim pe„iioe p,ef„,eu „„te 

. r. 1 ground that it was not 

3 r''n“o('the'°l“ ‘“li‘ p'"’'A°”' P'o»ide/bJ 

an order is pas-ed either on the merit, or on the acoS™ 
cence of the applicant or claimant, before rto '^akl, 
place. It Is an order facing under K 63 of 0. 21 But 

where. ,n the case of a claim presented before the sSe 

an order is passed after the sale lias been heM ’ 

ceedi on the ground that the application is not tenawl 
because the attachment has come to an end Ar ^ 

cl.am f'annot be adjudicated upbn after the szde'^R fA 
of 0.21 can have no application An 
jndei k. 63. must relate to the merits of the 
must not be pav.«j on the nrSn^ 

Court c.innot enouir* infr. .l- fi'Oond that the 


siibuct t* xnorigage witJk P^'itesiieii—Attjckmettt 
extcidin n.^nry dcree-Claim .'y tHtfjgce— 

SH.(a<n,bihl,-Oe....-Aolder contesliag t'l.'iduy e/| ^ouri cinnoi enquir, mi« r"7-- 


Hji muintuHa 


/taiiy o/' \hJ suit $t 

Whifc in execution of a (tc kc for money the decree 
bolder iUachet property usufiac 


?//:. I 0 416.^5 BB 636-802 

I 1942 Rom Orta ^ B^OI.LBs 643^A,I.E. 


jodgmsnt-dc^or and m4 merely the eq^, ©i is!f-/r'Co‘>rr—Ao^-'‘y''^ 
rWsmptlon In such property.the u ufrucluar> v.regafre ' to make sale 

V. D. J943—19 ' ' 'f against 
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O.P.OOOB (1908). 0.21.11.63. 

Suil within one year-If nteeeiar^-^Umitation Act, 

Aft 11 * * 

' ^Wbere a pro«e<ling for execution b ^lu to the 

Collector, the Collector or a MamUtdar executing t^ie 
decree is not a Court and hence 
63. C. P. Code, will not apply, and K. 63 ol O. 21. UP. 
Code, cannot therefore be Invoked so as to m^e the 
rder passed by the Collector or Mamlatdar final. Th..ugh 
the Collector or MamUidar may be said lo act under 
the Code when exercising the powers conferred by the 
Code, he has no power to consider objections to an 
attachment. Where a person applies to the Collector 
and MamUtdar to make a sale subject to-a mortgage m 
his favour and that application is dismissed by the Col¬ 
lector or Mamlatdar without investigation, the order IS 

not one against the applicant under R.63ol O, 21. C.P. 
Code, or within the meaning of Art. 11 of the Limitation 
Act The applicant is^iot therefore bound to bung .» 

suit under O. 21. R. 63. C.P. Code, within one year of 

tho order as prescribed by Art.llj Lintiiation Acu 
(Broomfield ami Macklin, J/.) GaNKH RaM 
CHANURA V. GOVAL I.AKSHMAN. 44 Bom.L.B. 819« 
A.l.B. 1943 Bom. 12. 

_ 0 . 21 . B. 63—Claim petition objecting to at¬ 
tachment ‘not pressed and dismissed’—Subsequent suit 
for declaration—Limitation. See l94l G'g.-Col. 3l0. 
Cannanoke Bank ltd. t. iUDHAVi. I.LB. (1942) 
Mad 336“ 1981.0.197*14 BM. 407“ A.l.B. W12 
Mad.41*(1941)2M.I.J. 956(F.B,). 

.Q. 21, B. 63—ZJrfjJiw of exeeutengCourt^How 
fat concltiSiVi. 

The effect of O. 21, K. 63. C. P. Code, is to render a 
summary decision of an executing Court conclusive only 
for the purposes of the proceediugs in conn^tion witii 
which it U given and not for all purposes, '* Uj 

valid reason for holding that ihh inierpretation 

be applied only so far as the “ojied to* 

claimant are concerned and ^hould not be apP ypjjQ 
decree holder. (^Tek Chand and B L- 62 

Das V. Khair Maho.mku. 20i lO. 

= 44 P L.R. 268^ A,I.B. 19^3 La" conclusive 

-0, 21, E. 63-Ene-t »' “'“we.. Col. 310, 

against judgment-debtor. DaSsI. IL-E. 

RADHiiRANI DaSSI m R 0. 685.-*46 

(1942) I 0;M. 169-200 tO- Z 
O.W.N.246=AI.R. 

-0.21,B. of an executing 

In a suit to set a'lde ' C. P. Code, it is for the 
Court under O- ^l- if it is found that there l^ 

plaintiff to prove hi* ‘ ’ jj,g question of title the 

no copclusive evide" [Tek Chand and Beckett. JJ.) 
plaintiff’s suit 201 1.0.647 = 16 

Udho Das 268 =A.I.B. 1942 Lab. 192- 

E.L. 62 = 44 • 'agaimt” party—Order 

• -^0.21. ^ igf jtfault~lf tohe made subject o' 

dismissing _ UmUation Acty Art. 11. 

‘'■'/i''.Using a claim for default is an Older 
claimant within the meaning of O. 2L 
against lO lo,n, a proper fountla 

R- , ,s,buit rhefatiof the claim 

1^®.” *”rfumi'sed for default and not on contest make' 
"*’"Hifference whatever. {Rowland. J.) aAl'Rl DaS 
"^ChowdhURV MangaRaj Das. 8 Cut. L.T 93. 

- Q 21 B. 63—Parties to suit—Suit by attaching 
riMTce-holder-Judgmeiit-debtor. if necessary party 

c iy4i Dig.. Col. 311. Radharani DaSSI ?< 
H nODAMOYEE DASSI. I LB (1942) 1 Cai 169= 
Ko 216-WR-0-686=46 O.W.N. 24e = A.I.B. 

J942 Cal. 93. 


C. P. CODE (1908), 0. 21, B. 63. 

——0. 21, E. 63—Revision—Erroneous claim order 
—Remedy—Revision application—Competency, See C. 
P, CODE S. 115. 1.L..B. (1942j Bar. 160. 

0. 21, B. Q^~Scope astd form of rtltef com- 
templated by—Suit by mortgagees on dismissal of tlatm 
•^Express declaration of mortgagor's title—If tan and 
should be asked. 

O. 2l, R. 63, C. P. Code, does not lay down any 
specific form of the relief that a person whose claim or 
objection is dismissed is entitled to claim. All that it 
requires is that he should institute a suit to establish the 
right which he claims to the property in dispute. It does 
not contemplate that there should be a suit for declara¬ 
tion sitnpliciier. The words ‘to establish his right to 
tht property* in the rule are wide enough to cover a suit 
not only for a declaration but a suit for a declaraiion and 
consequential relief. Where in a suit by the mortgagees 
on the dismissal of their claim in respect of the mortgag¬ 
ed property, they maintained that they bad a tight to 
enforce the mortgage against the auction purchaser on 
the distinct averment that the properly comprised m the 
mortgage was owned by the mortgagor and nobody else 
but failed to ask for an express declaration of their 
moricagor*s title to the property, it was held that such 
an omission was only an error of form and a. technical 
defect which could not and ought not lo affect the sub¬ 
stance of the claim. U was further held 
ordinarily mortgagees could not raise an V.Ji 

their mortgagors, in view of the pecdiar ^ 

suit they could raise it. {Niyogi.J.) 

• YADAO. I.L.B. (1942) Nag. 166=199 I.0.664- 
! 14 B.N. 293=1942 N-L.J. 76 - A.I.B' 1942 Nag. 61. 

_ ^0.21, il. 6 SSeope—Oeiree against father and 

ioH—Execution—Attachment of properties—Eather's in- 
tjveney—Claim by Offiesal Receiver oh groisnd of pro- 
Otrsiet being self acquisitions—Order rejecting on 
ground of delay-Son Slot party lo order—Order if 
eomlustve against 0/fieial Receiur. • 

In execution of a decree obtained against a father 
and his son, certain properties were attached as joint 
family properties. The father had been adjudicated an 
insolvent, and the Official Receiver jiut in a claim peti¬ 
tion alleging that the properties were the self acquisi¬ 
tions of the insolvent (father) and that the son had no 
jharein them. This was dismissed on thegroundof 
undue delay. The Official Receiver did not file a smt 
within one year but sold the properly. In a suit by the 
son claiming partition, the Official Receiver pleaded that 
,the properties were self acquisitions of tiie insolvent. 
^The son pleaded that the question as lo the properties 
being self-acquisitions was concluded against the ^cia 
Receiver by reason of the order on the claim petition, in 
view of 0 21, k. 63. C. P. Code. It apjieared that no 
notice was served on the son in the procee mg . 
and'Ahat the decree holder alone was scrvw, 

.yr/c/.tbat since no notice «as served on he son at 

the time wh;-n the order on 'he claim peti ion • > 

he could not be considered to be a 
and therefore the older vn the clam^ ^ ' . 

preclude the Official Receiver or tl'eptircbaser from him 

“ai'ing the question of the 

the son in the suit by the If ter. 55 

and Somoyya. //.) RAYAN/I *' Si’ 330 

L.W. 35 .= 1942 M.W N, 338 = A iB. 1942 Mad. 330 

«(1942) 1M.L.J. 818. 

_0 21, B 63—Scope—If cordrolted by S. 42. 

Specific Relief Act. See SPECIFIC RELIEF ACT, S. 42, 

21 Pat. 300. . r. 

_ 0.21 B.63—.JeVe *f inquiry—D'eree against 

firm sought lo be executed against joint family property if 

its membir.-Ciaim by third party asserting title totkat 
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0. F. CODE (1908), 0 21, B. «3. 

prcp<rty in kimul/ on Pjtit of furehate ail&:o<d'■’Suit 
hy aeeret k'<flaer ugointi tioimaHt—Latiei', tf eon qitet- 
tion exitulabtlily of durte againit iotnt family. 

The words ‘‘(be right which he cUiuis to the property 
in dispute'* used in O. 21, K- (>3, C. P. Code, refer to 
the right whicn the party claims in the executiorTpro- 
ceedings. Where a bolder of a decree obtained against 
a firm iiought to execute it against a property iielonging 
to the joint family of the menibers of the firm, and a 
claim preferred by a third party w^o asserted a title to 
the property in' himself on the basis of a purchase was 
allowed, and the decree*lMder thereupon filed a suit 
under; O. 2|, R. 63, C. P. Code, against the claimant. 

Htld, that the platntifl decree-holder was entitled to 
succeed in the suit, on establishing the right which he 
claimed to the property in dispute in bis execution case 
and that therefore the only relevant point for decision in 
the suit waswhether the property belonged to the joint 
family or to the defendsftt claimant, and that the latter 
should not be allowed to rai»e the question whether the 
decree could be executed against thar joint family, 
particularly when the memlKrs them^glves did not 
contest (be claim of the plaintiff decree-homer, although 
he was alleged to be the benaniidar of the execution- 
debtors named in the execution case. {Airam and Pal, 
JJ.) HiRANMOVt/. PRtiBAL KUM.AR. 46 C.W N. 
889-A.l.B. 1942 Oal.336. 

'0. 21. R.63—Scope—Mandatory character of— 
Order on claim becoming final—Later decision in 
separate proceedings—If prevails over former— 

Conflicting decision-Rule. S.eC. P, CODE, 
S. 11. 65 L.W. 511»(1942) 2 M.L J. 315. 

•—0. 21, B. 63 —SiOpe of iuit—Suit Jeeret- 
holdtr — ff Itmittd to dtltrminaum of right of parti- 
<ular elctimant. 

Where a decree-holder files a suit under O 21, K. 63. 
C. P. Code, after a claim petition in respect of the 
property in suit preferred by the judgment debtor as 
shebait of a deity was allowed, the scope of bis suit is 
not limited to the determination of the question whether 
that particular claimant has any right or not. Tlu- 
tight which the plaintiff asserts Is that the property 
belonged to the judgment-debtor and was consequently 
saleable In execution of the decree obtained by him. It. 
it is held by the Court that the property is trust pro« 
perty and does not belong to the judgment*dcbtor ptr 
sonally, then also the piainlifi's suit must fail. The 
deity in that event would be regarded as one of the 
beneficiaries under tlte trust and^it enough that one 
of the beneficiaries preferred a claim under O. 21 , K 55 ' 
of the Code and disputed (he altcnabihiv of the property ; 
which was attached by the decree-holder. ( Mnkhtriti \ 
amt Blank, JJ.\ PURNa ChaNDRA CHAKRaBARIV 
V. KauPaua ROY. 201 1.0 557^16 B.0.234>i6 
O.W.N 477 ' A I.B. 1042 Cal-366. 

0 21. B. 63—Scope of suit—Validltyof decre# 
under execution—Claimant, if > an question. Str 194] 
Dig.. Col. 311, Mahdmid Hashim .ali Khan r 
IPFAT Ara lUMttil KfO\ai. 200 1.0. 392-15 sn 
7-46 0 W N. 661- A I B. 1912 Cal. Wq . 

“O. 81. B. 63- Ck-ope—U'Ulructua ly mortgjgtp 
—ObjuNtlon^to attachment- KeJeciijn—'^uii i . -ji 
order—Malnltlnabijliy—l'k-* by d^ree-hfil.?,, ijjji 
is not malnlatneble—Sustaina’alitv. Stt C P 
O. 21. RR. 58 AND 6.3. 21 Pat m 
——0 91. B. 65— atta^KnuHtt —// 

ntt to htiK <anni of attion /. • .Attw ««fj i.j# agMmtt ' 
a.i\o*ti oidtr. 

A defeated claimant wl.c li4> ii ri;ied a suit urdv.- 
O. 2l. It. 63, C. i*. Cixle, is enmleii to let his suit 
be Uismlssed when the cxwuihm p titionin which he 


C. P. CODE (1908), 0. 21, B. 86 . 

preferred the claim is dismissed, because the property 
is no longer jn danger of being sold, and be can com¬ 
pletely ignore (he decision against him under 0 . 21 , 
K. 63. When a fresh attachment is thereafter made, 
he can institute a fresh claim and a fresh suit on a new 
cause of action {^Rowland, J.) Badri IiaS v. CHOW- 
I'UURY \fANCARAi Da^. 8 Out. L T. 93 

-0. 21. B 63—Suit under—Nature and scope of 
—If in the nature of appeal from order on claim petition 
proceeding independent of claim. Ste C. P. Cr>DE, 
S. 144. 1942^ W.N. 689. 

- 0 21, Br. 63*A and 63-B, (Patna)—Scope -* 

Debtor of debtor failing to pay under O. 21, R. 46 (3>— 
Procedure—Failure to apply under O. 2l, k. 63 B— 
Garnishee bank going into liquidation—Subsequent 
application by decree-holder for order against liquidator 
of bank—Sufficiency—Right to preferential payment or 
to levy execution against liquidator. S<t C. P CODE, 
O. 21. K. 46(>). 21 Pat. 287. 

-0. 21.Br. 64 and ^^—AppUeability^SaJe'ky 

Burirer or Commiuiomr—lf tale by Court—Levy of 
poundage—Practitt~SiHd Chief Court Rules, 

A sale m^deby a private person -who was appointed 
Receiver or Commissioner for the purpose by the Court 
at (he request of the parties is not a sale by (he Court. 
Kr. 64 and 65 of 0.21, C. P. Code, are not applicable 
to such a sale. No poundage can be levied on (he sale 
proceeds in such a sale as in the case of a Court sale 
under (he Rules of the Coiirl, The levy of poundage is 
not justified by Item V in the Table of Process fees 
under the Rules. {JVtsUH, /) BRiJRaTTAN JlTMAL 
t». KalliaNJI. ILB. (1942) Kar 196- 202 10. 
631»15BS.62 = A.I.B 1942Sndll2. 

-0- 21. B. 64—Discretion—Valuation of property 

—Fxecuiing Court—If bound to value property and 
order sale of only part—Judgment-debtor not asking 
lor exercise ol disctei'on—If can raise objection in 
s cond appeal. Ret 1941 Dig., Col. 312. BaDRI 
NaRAIN b-NCH t-.CHANDER MaULESHWAR PRaSAD. 
197 10 Sei-'S B.E. 194^14 B P. 296»A.1B. 1942 
PAt 162 

21. B. 66 (2) {ki)Sale proelamation— 
CoHleHtt—Inelustou of estimated value aceerding to 
hath parlies —Detiraiiliiy. 

It isdairable that the sale proclamation shall include 
the e>timate if any. given L> either or both the pities. 

It would be a reasonable method to enable the pufthaser 
to judge the value of the properly. {Shirrelf. S Af 
and Sathe, J. Af.) hAJjABI BSGUM r . Dwarka 
Da<S. 1942 BD 697-iy42 0 W.N. 669-m2A. 
W.E (Rev.) 431-1942 O.A tSapp)457 

0- 21, Ef. 69 and 9(V—Sale held on date not 


'pecified in sale proclamation and t6 which it was not 
adjourncl—If nullity, ber 1941 Dig., Co|, 3l'i ASHA 
Uta Basu 1. Manindra SA-iri BAVU. ILB 
(1941 2 Cal 670 - 2011 0.150-16 B.o 14l«AI 
B 1942 Cal. 276. -i**. 

■ ® 21 B ^9-■'i,ope—Breath of—.idjournment 

talebts -aale—lt null andru i, 

A breach of (he piovUiuiv of O. 21, R 69 C P 
Code.r .4 , .> Jj.'urnnvctHof>a!e for motc’than 14 days 


»nvol'e»''y 9 u-.^!ion of jotisd.- tioo the 
lit to .4.1 the '4.i >.-• .V to rfr.'er tt,.; • .-r ■ 


CoQit 

a nullity. (A'-a A!\ a .d Afit.iti-., JJ\ Sheo 

DavaL NaR.MS Mo-n KCER 81 Pat 981- '*00 
I 0 782 16 B P. 9 “ 8 B B 720 1948 P W N 201 

- 83 Pat L T 139 A IB 1942 Pat 258. 

- — D Bf‘85 and86— /.A . - 

A'lil'.'.' f'.perix i,\u—C ■ 'iti -nt—A'en‘ me.io’-.e 
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0. ?. 00D£ (1008), 0. 21, S. 80. 

A decree-holder pur'-'haser ia entitled to the property 
sold at the auction only if he pays the purchase price or 
if he. gives a receipt in full for the decretal amount. 
Where be does neither he is not entitletl to the property 
and under R. 86 of O. 21, C. i». Code, the Court itself 
is bound to order re-sale of the property. -) 

KHEDU V. Kalika. 1042 A.W.B. (Rev.) 119*1942 

B. D. 274=1942 O.W.N. (B.R.) 208*1942 O.A. 
(Supp.) 136. 

_-0. 21. R. ^^—Dtposit under—Withdra-wal by 

dtcree-hotderSuit by depositor for refund—btotn- 

(ainalfiiity* * . od 

A p€r$on who rDake:> a deposit under O. 21* R. SV, 

C. P. Code, after an execution sale, cannot subsequently 
institute a suit for refund of tUu amount deposited from 
the decree-holder who has withdrawn it from Court. 
(Agarwala,/.) NAKSINGH MlSSIR BABUI SHAMA 

KTJBR. 1942 P.W.N. 172. 

■ —0. 21, 'B,..90c-Any person entitled to share in 
rateable distribution—Meaning—reeeher in 
insolvency —Right 'tf to apply to set aside sale on behalf 
of creditors. 

"Any person entitled to share in the rateable distribu¬ 
tion of assets" in 0. 21, R. 90, C. P. Code, means any 
of those persons to whom the right to share in the 
rateable distribution of assets realised in execution is 
given by S. 73, C. P Code. Creditors proving in insol-, 
vency do not come within the category of such persons, 
and an interim receiver in insolvency who represents the 
creditors is not entitled to apply to set aside an execu¬ 
tion sale under 0. 21, R.90, C.P. Code. (PTrishna- 
swami Ayyangar and Kunhi Raman, //.) 

Receiver. RAMNADt'.VEERAPPACHETTlAR. (1942J 

M.W.N. 766, 

-0.21.R. 90-ApplicabiHty andscope--« « 

liaustive. See 1941 Dig., Col. 3l5. 

Chand e/. Lachmi Kanta Rai 8B.b-w 

1.0. 169 = 14 R.P 667. mahv person 

-0. 21, R. 90-Appiicabiiic 

whose interests are affected by the sa 
ing by title adverse to and Dig.. Cot. 315. 

ment-debtor—Right to „.n 197 1,0. 419*14 

CherapPan V . Sankara ayya 

R. M. 361 = 11941) 2 Application to set 

-0. 21. R. 90-:APf''on compliance with S. 13. 

aside sale on ground . . Ljtniuiion. Sf/ LIMITA- 
Bihar Mnney l-end®^ 33 pat.L.T. 189. 

TION Atrr, art- ^ ' Application to ^et 

- 0 . 21 . B- H of want of iurisUiction—If falls 

aside sale on 8'®“"cecond appeal. See C.T. CODE, 
under rule—„ gQ 22 Pat.L.T. 1018. 

S. 47 AND 0.21* g'o—Failure to apply provisions of 

-•<>• HVof 1938 before sale under mortgwe 

Madras irregularity vitiating sale. See 

decree—l^ ^JJ-ULtURISTS’ Relief :'CT, S. 19. 66 

rt, 21 . 3- 90— passed oti compromise— 
~ j ^not in'terms thereof—If can beset aside.^ 

^ .ifEoueh an order pas^^ed on a compromise in a pro 
-Jd ng under 0.2i; R. 90. C. P. Code, Is wrong in that 

' it is not exactly in terms ibeteof, it cannot beset ^idc 
p»ceot by proper proceeding taken by the parties, \R<nv 
TXd ChaUerri. JJ.) SRI NARYAN SINGH J. 
POSAN Singh. 199 LC. 4C5*14 R.p. 680= 23 Pat. 
L.T. 602*8 B.B. 667=A,IR, 1942 Pat. 344. 
———• 0 . 21 , B. 90— ''Person whose interests are effect¬ 
ed by the ra/v"—Inleiim' receiver appointed in snsolveney 
after sale but before eonfirmalion thereof—\MOsi standi 
to apply to set atide sale. 


0 P. CODE (1908), O. 21, E. 80. 

A person applying th set aside a sale under 0, 21, 
R. 90, C.P. Code, must possess an interest which can h« 
said to have been affected at the date of the sate and not 
by reason of any subsequent event or act. "Sale" in 
O. 21, R. 90 refers to the auction sale and not to its 
con6rmaiion by Court. An interim reaiver in insol¬ 
vency appointed after an execution sale but before its 
confirmation is not a person whose interests, are 
affected by the sale (as representing the creditors) aM 
has therefore no locus standi to apply under 0.21, R. 90; 
C. P. Code. {^fCrishnaswami Ayyangsr and Kunhi 
Raman. //.) OFFICIAL RECEIVER. RaMNAD 
VEERAPPACHETTIAR, (1942) M W.N. 766. 

_0.- 21, Er. 90 and Right of rightful o\i)ner 

to apply sender R. 90-Bar of suit on dismissal of such 

"^Thfptovisions of O. 21, R. 90 are sufficienUy wide 

to permit of an application being made by the rightful 

owner of the property sold in execution on t**® 
tion that the publication of the sale was 
irregular. It is a material irregularity m the publishing 
of a sale and one also causing substantial injury tf the 

name of the person with the true title to the 
wrongly giveS. When .such an application is made and 

dismissed, no suit will 9^2 A 

{Davies.') BENI GOPAL v. MaDARI RaM. 1942 A. 

90 and-92-.9a/wWWv ^ 

-Objeetiofs as to-Judgment debtor if can rosu 

'*^S'property is attached in execution proceedings and if 
the iudgment-debtor has objections to raise on the 
‘;Lod Hiat the property is not liable to attachment or 
fale he is not entitled to wait imlil sale has taken plaw 
and then have the sale set aside on the ground that the 
Court has no jurisdiction to sell the property- {Teh 
Chand, Bhide and ReektU. // ) GaURI v UdE. IL. 
B. (1942) Lab. 669 = 208 1 0.166 * 44 P.L.R. 302= 

A I.B 1942 Lab. 153 (P.B.). 

-0. 21. B. 90 (as amended in Madras). Pio- 

VisO-Pouier of Court—Order for security to be furni¬ 
shed by specified date-Tender of draft security bond-- 
Suffscisnt notice to respondent—Obieetion by latter as to 
adequacy of security offered—Secut iiy tested and found 
huedequnte—Dismissal of application for faslure to 
furnish security—If sustified^Issue of ncltee—Jf 

amounts to admission of application. . at 

In an application for setting aside a sale under O. a 
R. 90, C. P. Code, the applicant was ordered to fnrni^ 
security under the proviso to K. 90, and . . 

to furnish the fecurit:?^y a certain dat^ ??„jii,hoat 

the applicant tendered a draft security bon 

testing the security or considering it* * 9 anneared 
Court ordered notice to the offeied as 

and took ,be obi«.ion .ba, .b. ^ 

sjcrily wa. not sufficen . Tf ^ po ^ ^ 

the security lo be tested. . thp annlLcation 

wholly inadequate, the Court dismi pmund that 

without considering it on the merns. on S anoeal 
the applicant had failed to furnish 9«u ity. JPP'JJ 

from the dismissal the applicant oCourt 

that b, issuing the notice to 
Court should lie deem^ o 
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0. P. OODB (1998), 0. 81. B. 91 

the DOtice io the drcnmetances, the Coart did not intend 
to deprive itself of iu power of deciding whether (he 
becntiiy to be ereoraally furnished was adequate or not 
and when it was found to be inadequate the Court was 
entitled under O. 21, R. 90, as now amended, to dismiss 
* the application mthout any consideration of the merits. 
(A’ing and Hapfitll, //.) VeNKATALINGAWA 
NAYANtM r. Venkata Narasimha Nayanim. 202 
I.O. 294-16 B M 476 = 55 L.W. 245=1942 M.W.N. 
250=A.IB. 1942 Mad. 503=('1942'. 1 M.LJ. 403. 

-0, 81, E.-91— Scope—Powr of Court — Suit — 

Suhte^uent lots or deterioration of properly before 
eonfirniatioH—Jf ground for selling aside sale—In¬ 
herent powers. 

If there Is any loss or deterioration to the property 
sold in Court auction between the date of sale and (he 
date of its confirmation, such loss or deterioration mu<t 
be borne by the auciion*purcbaser. The Cdurt has no 
]arisdiction to set aside an execution sale either under 
O. 2-i, R. 91, C. P. Code, or in exercise of its inherent 
powers under S. I5l, on the ground of-loss or deteriora' 
tion of the property sold between the dates of sale and 
confirmation. {tVassoodew, /.) GORDHANDAS RAN* 
CHHODDAS V. ISHVARBAI CHHANULAL. 203 I.O. 535 
Bom LB 638-A.I.B. 1942 Bom 306. 

0. 21 B. 92 -Order confirming sale without dh»* 
posing of application under R. 90—Appeal-Revision. 
See C. P. CODE, O 43. R. 1 (/). 46 O.W.N. 773. 

■ ■ " “0. 21. B. 92—Scope—Sale in execution—Pur¬ 
chase by stranger—SuliMeguent cancellation of decree in 
appeal—Power of executing Court to confirm sale. See 
1941 Dig., Col. 3l7. , AMBUJAMMAL v. THANGAVELU ' 
THettiar. 199 1 0. 896= 14 B.M. 664. 


0. 21. E. 92(S)-^ar of suit. 


A suit to set aside an execution sale on the ground of 
material Irregularity is plainly excluded by the provisions 
of 0. 21, R. 92(3), C. P Code. (Davies.) GHULAM 
DaSTCIK V. VlLLAYT HUSSAIN. 1941 A.M.L J. 81. 

■ 0. 21. B. 9^—Diserelion to award intereit 

The executing Court has full discretion under 0.21, 

R. 93, C. P. Code, to order interest or refrain from 
dolpgbo, ' (King and Happell. J1.) MaLLIKAKJANA 
R;(ot/. Official Receiver.Kisi'Na. IL.B (1942) 
Mad. 691- 201 10.693-16 B.M. 376=6SLW. 
117-1942 MW.N. U6-A1.B. 1942 Mad. 423- 
(19483 1 M L J. 238. 

' "0 21, B. Scope—HxkausHvt ehatadet'— 

Power of Court to award intereit undtr S. iSl— 
rent powers. 

R, 93 of O. 21, C. P. Cpdc, deals with the whole 
quMtlon of what is to happen to the money whlclT bu 
been deposited by an auction-purchaser when a axle hat 
been set aside, and the fact that R. 93 permits the Court 
to make a particular order against a party only if thx' 
party has received the money Is txhausitre and mean 
that no OTxIcr can be made against him in any other 
circumstances. S. l5l, C. P. Code, cannot be invoked 
to award Interest as against a decree*bolder who has not 
drawn the amount out of Court. (.Vrnf. y.) Oanoa* 
RAJU V. VESKaTAKAJAIII NAIDU. 1948 MWw 

076-56 L.W.811-(l94a) aM.L J.716. 

0 81, B. 93 (m amended In Madral). Pro* 

Vl§9~Appliiah'lity—Sale tvrrf ab initio— 

furnltk seturity in ttmt-Pok-tr of Comrlto ditmisi 

applieatim. 

t 11 an execution sale Is void from iu very lacemloQ, 
the iodameni debtor It entitled to have U ett aRde uttder 

S, 47, C. P. Coda, Irreapective of whether h« fornithM 
security or not under 0. 21, R. 90, C. P. Code. Its 
such a case the falturu to (uinlth :,ecurity wUb aot tnttU 
rliimltaal of the application to eet asKle the tala. (King 


0. P. CODE (1908), 0.22, B. 1 

and Happen, JJf) VenRATALIMGAMA NAYANIMo. 
Venkata NaraSimha Nayanim 2021-0. 294-16 
BM. 476-55 L.W. 245=1942 M.W N. 260=A.I.B. 
; 1942 Mad 509=(1942)1 M.L.J 403. 

- 0. 21. Er. 96 aod 97— Klght to apply under— 

Limitation—Failure to apply under R. 97. if can affect 
, period of limitation to apply under R. 95. See 1941 
I Dig.. Col, 318. GanpaTI SinGH v. ramgopal. LL. 
B. (1042) Vzg. 633= 198 10. 284 = 14 B.N. 209. 

O. 21, B. 97 — Applicability — Condition !— 
Prior fulfilment of R. 95 —If condition precedent — 
Private conveyance by iudgment-debtor — Obstruction — 
Application bv decree-holder for removal — Competency. 

I 0. 21, R. 97, C. P. Code, only applies when property 
I has been sold by Court in execution proceedings ano 
j the requirements of R. 95 of O. 21 have been complies 
with or fulfilled. In a case where there has Been nc 
sale certificate and no order for delivery of possession 
^ an application under O 21, R, 97, is incompetent. Rules 
I 95 and 97 of 0. 21 must be read in conjunction. In 
' the ca«e of a conveyance by private agreement between 
; the decree-holder and judgment-debtor, if there is 
obstruction, an application under R. 97 will not He. 
(Leach, C. J. and Byrs. J.) Nn.^DRl RaO v. 
Venkatarama Iver. I.LB. ^1942) Mad.749 = 202 
1,0.73 = 16 B.M. 431 = 1942 M W.N. 368 = 66 L W. 
277=A.I B. 1942 Mad. 605= (1942) 1 M L.J. 638. 

“0. 21, B. 100 —Applicability—Delivery of sym¬ 
bolical possession to decree-holder—Dispossession under 
I the rule—What may not amount to. See l94t Dig.. 

: Col. 3l8. Ma Aye Tin*'. Ellerman’s Arracan 
I Rice and Trading Co., ltd. 197 W. 777=14 R. 
B. 160. 

- 0. 21, B.112 (1) and (2) (Ondh)— of 

appeal against orders in proceedings against garnishee. 

According to subrules{l) and (2) of R, 112 of 
O. 21, CP.Code, where a garnishee disputes bis 
liability, and there has been an adjudication of such 
I liability, the determination or the decision of that 
liainlity wHI ainoonl to a 'decree'; but where the 
I gami‘hee doe^ not dispute his liability and deposits the 
money without any objection when called upon to do so, 
It will be M order and no second appeal is permissible, 

9 ’ LINCOLN ^. NOOK ELAHI. 
1942 O.A. 620=1942 O.W.N. 801. 

■ ”0. 32, B.l —Death of father during pendency 

of suit for damages for seduction of daughter—Suit, if 
a^tet—Continuation of suit by other members, if possi- 
; — ^i£^t of daughter to relief. 

Where during the pendency o( a suit for damages for 
.theseducticn of his daughter, the father dies, the right 
of action dies with the father and does not survive him 
and hence the suit abates. It cannot be con'lnoed by 
the other memixrs of the family. Though the daughter 
may have a right of action, the genesis of the action 
would not be seduction. (Stone. C. J. and Bote. J.) 
iitBoo Thakur Dhobi op Nacpub t>. Mst.Sitbak- 
SHI I.LB.(1943)Nag 660 - 202 1 0. 101 = 18 B. 
N. 64-1942 N.L.J. 199-A.I.B. 1942 Nag. 99. 

” 0. 22. R. I—*^Wi/ to eiectare plaintif unafeet^ 

by tx-e.-mmunuaiioM Decree on appeal—Death of 
plaintif Pending uceni appeal by defendant-Appeal 
if *hatts—AppiitahilHy of the maxim actio personalis 
nioritnr cum persona. 

Where a plsintlB'i suit to declare a cartain panebt* 
yatnama «x*cocnmunicating him Ircmr the I'iradari wii> 
not genuine and that he i« unffetted by It was Ji-missed 
by the trial Court but was drersed on appeal ard 
pending second ippeal b> the de)en«*ams. the plaintiff 
died U was held that the cause of acticn did not 
survive to the heirs of the pluptiff lespoadeitt 
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, 0. P. code (1908), 0. 22. R. 1. 

as the right agitated for did not relate to or affect the 
estate of the deceased plaintiff and did not involve any 
right to property which might be considered to be a 
heritable asset. It was farther hel i that no right 
to sae in respect of the status of the plaintiff accrued 
to the legal representatives and the suit being one 
for vindication of a mere personal right, the maxim 
aetio personalis tnoritur cum persona applied and 
that the right to sue must be deemed to have been 
.extinguished on the plaintiff’s death and that hence 
the appeal abtted. {Ghulam flasxnan.i 
KaLLoo Chaodhari v. Ramzan. 203 I.C. 253*15 

R. 0.184 = 1942 O.W.N. 631 = 1942 0 A. 624=A I. 
B. 1943 Oudh 14. 

' " --O. 22. B. 1 —Survival of right to sue—Test- 
Suit for account in respect of defendant's management 
of plaintiff's property during his minority—Death of 
defendant—Suit, if can be continued against the legal 
representatives—L'mits to the application of the maxim 
"actio personalis moritur cum persona.". Sec l94t Pig. 
Col. 3l9. Mahomrd ABDtH. RaB V . GhuLam 
Rashid I.L.R. (^941) All 642. 

— ■0. 22. Rr. 2.4 ftQd 11— Appeal filed by tenant 

against order tetthng rent in sstit by landlord under 

S. l05, Bengal Tenancy A:t-^landlord granting putni 
pending appeal—Putmdar added party respondent — 
Death of landlord respemdent—Appeal, if ahattt. 

During the pendency of an appeal filed by a tenant 
against an order settling rent in rC'pect of hts tenure in 
a suit by the landlord under S. 105 of B. T. Act. the 
landlord granted to another person a putni which in> 
eluded the suit lands also. The putnidar was then added 
as Respondent No. 2. the landlord being ret.iined a-i 
Respondent No. 1. Thereafter landlord respondent died 
and no substitution was made in his place. It.was con¬ 
tended by the surviving respondent that the appeal be 
camejneompetent as against him, it having abated as 
against the deceased respondent. j 

that the right to appeal survived the dece«e 

respondent and '•urvived against the surviving re^pu^ 
dent alone Within the meaning of O. ^„,npeteiit 
Code, and that, therefore, the appeal ^ ” r^pon- 

without the legal representative of the 

dent being brought on the record. K- ^ ggg 
HaR ^DHONfc t'. PaNCHANAN.» 46 a . 

- 0 . 22 . Br. 2 and for sub- 

representative already on , 91 , Dig Col. 3l9. 

stitution—If necessary. «hjkSHANKKR Patta- 

Bhudeb Chandra Rov. 

NAIK. A.I.B 1®*^ 3 _ Leeal representatives of one 

- 22. ®*‘-already on reeord as re>pon 

of the deceased ^^^y^^^„ally opply fo' their substitution. 

if fatal. 


The 


# filine an application for substitution of 
party U to intimate to (he C-^urt the 


heirs of a d^ ,(,g party and to place the legal repre¬ 
fact of record in time, If such persons are already 
®*"**^'*w the case, the tnere non filing of an applicg,lion 
?*^*Tfatal to the maintainability of the suit or appeal 
^n^ewhere one of the appellants-died, but his belts 
J^e on record already as respondents, and no applica¬ 
tion for substitution was made within time it was 
that it was not fatal to the maintainability of the appeal. 
{Grille. C./. and PoUotk./.) ShRORAM SIT*RAM t'. 
ATMaRaM RaGHOJI. 1942N.L.J. 667=A.I.R. 1943 
K»g 13. 

^ 0 22. B. Addition of one of two Heirs—If on 

btkalf of the entire inheritance. 

Where on the death of plaintiff appellant in a .sail for 
the recovery of mesne profits from a trespasser oaly one 


C. P. CODE (1908), 0.22. B. 3. 

of the two heirs is brought on record as the legal repre¬ 
sentative, the appeal does not abate as regards the share 
of the other heir, because, when one of the heirs is added 
as legal representative, it must be taken to be for ths 
i>enefit of the entire inheritance nbich opened on the 
dea’hof plaintiff appellant. {AUfop.and Ve>ma, //.) 
RamCHaran" BtNSinHAR. 203 I.O. 223 = 1942 
A.LJ 4ll = 1942AW.R (H C.) 278 = 1942 Al W. 
380 = A.IB 1942 All 358. 

-0.22, Rr. 3 d-tit i-APPli:abilily—Execution 

proceedings—Dtath of decree-holder pending exttuiion 
application — PvV'tr of Court to. substitute ht3 legal 
representatives. 

Per Sen, J .—Execution proceeding< do not abate by 
reason of the death of the decice holder pending his 
application for execution or by reason of the failure to 
substitute his legal representatives. Although 0. 22, 
Rr. 3 and 4. C. P. Code, are not applicable to exwu 
lion proce«iings. the Court may in the exercise of its 
inherent power-* substitute the legal repre-enlatives of a 
deceased decree-holder in such proceedings. They can 
after substitution continue the old proceedings and a 
fresh application by them is not necessary. {Mu^kerua 
and Sen, jn ANNADA PRASAD / 

KUMAR MANDAL. 201 I 0. ® 

0 L.J. 114 « 46 O.W.N. 326=A.I.B. 1942 CaJ. 390. 

_0 22. Br 3, 4 and 10-AuM of defendant 

after preliminary and behre final 
Subititution of legal repre<ent.dives-Proctdure. 

If a defendant dies after the passing of a Pfel«n'n«y 
iecree in a mortgage suit and before the fi"/' 
final decree can be passed without hi» representative 
b^i^g SougSJ on the^ecord. R 10. and not Rr. 3 and 
a 'rn tic P. Code, are to be regarded as governing* 
fhfp?ocL«re/- making the necessary substitution. 

' ^ZTond Chatter,i //) S-NT' HPVJ r KHO^ 
nM PRASAD .‘^JNGH. 19910 611 = 14 BP.690-23 
PL.T 6I6 = 8B. E. 650-1942P.W. N.62=AI.B. 
1942 Pat. 340- 

-0, 22. B. 3-Death of party-Number of heirs 

taking definite -hare in the inheiiiance—One of ibein 
not added—Abattnient liinteto. .S'« 1941 Dig, Col. 
3l9, TaJAMMUL HUSAIN KH»N V AMIRUDt'lN. 

17 Luck, 297= 197 I.C. 471=14 B.O. 3 U=A.I,E. 

1942 Oudb 189. , ,. 

-0 22. Br. 3 and \Q—Helative scope and appif 

lahility—Order for substitution of legal representative 

on plaintiff's death — Appeal—Kevision. 

R. i of 0. 22. C. P. Code, contemplates^ the sub- 

stitution of a legal representative upon 

plainiiff or plaintiffs while R. lOof the same Order deaw 

with cases other than those covered by K. 3. * 

«lien substitution is ordered on the death ofa P *mi 
or plaintiffs the order is one passed under ^ i o y- it 
and hence is not appealable. Nor can i . 

with in icvisioti. {Ghulam Hasan 

vary decree. See C. P. CODE. 0. 41, K. 4. I-L.B. 

22 , Er.' s .na 

one appellant {plaintify-ffdol , * 

KsltfThel'he?"?!^^^^^ M-homedans. 
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0. P. OODB (1908), 0 22, &. 9. 

(or partitiOQ, the share of none of the plaintiffs except 
that of ooe was specified. It eras not clear on the plaint 
what share any of the other plaintiff* clattned; it appe >* 
red from the plaint that the plaintiffs were cla'minfi 


0. P. OODE (1008). 0. 22, B. 6 

prtt€ntatiVC~“AhnttmtHt, if wholt—M^htn itifer/fls of 
retffHdiHtt art stparablt^Test, 

Where in an appeal one or several respondents dies 
.tnd liislcRal representative is not brought on record the 


jointly to have joint shares in ten annas eight^ies share 1 tr'<l whether an appeal abates as a whole or not should 
of the land in suit. In the prayer claure a share was clai'i be 1 1) whether the ioleresiaof the respondents 


are 


med for plaintiffs 1 to S. 7 and 8 as also for the pon^a- | joint and inseparable and (2) whether in the event of 
ser; bat it was nowhere stated, nor could it be ascertained \ the appeal being allowed as against the remaining res- 
from the plain*, what the shares of the plaintiffs were. | pondenls there would or would not be two conflict* 


Toe suit was dismiS'ed by the trial Court and by the 
first appellate Court as barr*^ by limitation. A second 
appeal was preferred against the dismissal. One of the 
appellants, a necessary party, died, and his legal repre- 
seniativef were not brought oi< the record and suit there¬ 
fore abated at least as regards him. It was contended 
that this abatement operated to make the appeal in¬ 
competent as a whole. 


ing decrees in the same case with respect to the same 
subject-matter'. Hence where the interests of certain 
respondents were separable and there was no danger of 
them coming into conflict with apy recognised principle 
of law if tl e appeal were allowed against the remaining 
respondents, it was held that the appeal did not abate 
as a whole. {BenntU and AgaHual, JJ.') Sarfarz 
Ahmad v. ASGHar ALi. 203 1 0. 71>=16 B 0 166 


Held, that the cause of action of all the plaintiffs was I «1942 A.W B. (0.0 ) 842 (4) = 1942 O.W.N. 620 
joint and the same and that to a proper decision of the . 1942 O.A. 502» A.l B-1943 Oadb 11. 


dispute all the co owners were necessary parties both to 


0. 22, Er. 4 aod 5 —Impltading of only one of 


the suit and to the appeal, and the whole appeal there- tht heir$ as legal repreutdative of a deceased respondent 
fore became incompetent. {,Davis,C.J.and Wfston. J.) —Ofonsn against Aim, if binds others—Appeal if 
GhuiAM MaHOmbd V. Shvrdii.KHAN. I.L.B. abates against others—Position of MaJtomedan heirs, 
(1942) Ear. 435^ A I.B. 1942 Sind 167. Where a Court appoints one of the heirs of deceased 


'■ — 0 22 B. 3-— Scope—Suit on behalf of deity—All . respondent to rt present the Interests of the deceased 

shebaits partien to suit—-Death of one pending suit— 1 during the pendency of the appeal, he represents the 
Decree without effecting substitution in time limited—! estate of the deceased and any decree that may be pass- 
Validity—Abatement—If caused. Set 1941 Dig , Col. i ed against him would be binding on all those who 
320. SaDHU CHaran Parija v Kkishnamani Dpi. i claim the property in suit through the dece.nsed. Where 
197 1.0. 674 = 8 B.E. 289 = 14 B.P 338 = 23 P.L.T. I some of the heirs have been impleaded as the represen* 
457=AIB 1942 Pat 181. iiattveofa deceased respondent the appeal does not 

- - 0 , 22, Er. 8 and 11 and O. 41, B. i—Snit by I al»ate against the heirs who had not been scr impleaded. 

joint tenants tor declaration of rate of rent—Death of ■ Though .Mahomedan heirs succeed to separate shares in 
one— Hit heirs not substituted—Entire suit, 1 /; an estate and one litigating about his share couP not 
—Appeal by such tenants—Death of one aPPellant~His i any effect on the share of another who was not 


heirs not substituted—Entire appeal, if abates. 


impleaded where one^of the heirs is impleaded not as 


If in a suit by the plaintiffs as joint tenants of a single | owner of a share in bis own right but in a representative 
tenancy for a declaration of the rate of rent payable by * -capacity as the person best .suited to represent the estate, 

. --/.I t>- I •• & •- . I ^ 4 -? _a.I a« t .1. .1 • 


them, one of them dies and hts heirs are not substituted 
in time, the suit will abate as a whole. But it doee not 
necessarily follow that nn appeal by the plaintiffs will 


Jt»y decision against him would bind the others also. 
iAliscp and Vtrma. //.) MOHAMMAD HaMMAD^ 
Tej Narain [ At. I.L.B. (1942) A. 448 = 202 1 0. 


also abate asa whole if one of the plaintlff-appvUants > B A. 176.-1942 A.W.E. (HO.) 1M=1942 

dies pending the hearing of the>appeal and his heirs are ^ L.W. 390 = 1942 A.L.J. 329»A.I.E. 1942 All. 324. 

not subMiiuie-.l. Under O. 41. R. 4. C. P. Code, the;-0.22. Br. 4 (9) and ll-?f'/ir« whole appeal 

appellate Couit has t he power to reverse or vary the an a>’ote-Failurc to add hars of one of several tres- 
decree in favour of all the plaintiffs including a plainiiff passers. 


who has not been made a party to the app- )l, if the 
decree in the Court below has proceeded on a ground 
common to all the plaintiffs. It can exercise t^.’ same 
power in favour of the heirs of a plaintiff who was an 
appellant and who has died pending the appeal 
although such heirs have not been made parties to the 
appeal. The position is essentially the same as if that 
deceased plaintiff had not' appealed at all. (Sen, / ) 
SaRAT CHANI'RA NARAYAN r. FEZURAM NATHi 46 
OWN. 281. * 

—0 22, B 4 —Abatement of appeal—Total or 
partial—Test—Suit for declar.ttion against person 
attaching prop»ity and against per.oni claiming ratable 
distribution — Apj>eal—Death of a re«pondent—Failure 
to add legal representative—Appeal If abatid /.v.. 
See 1941 Die., Col 321, LsCHMl NaraiN p. MusADni 
I.AL 17 Lack 327 = 19710. 247 = 14 BO 267 - 
A.T.B. 1942 Oudb 166. 


It is only when it is not posMbleto go on with the 
appeal in the absenct of the heirs of a deceased party 
that the whole appeal mnat fall. The mere fact that 
one of the ttespassers had died and hi* heirs had not 
been made parties doe* not make it impossible to pars 
a decree in favour of the other party against the tres- 
pa**ers and hence in such case the whole appeal does 
n'M abate. (Shirretf.Shf.) COPAL p Dkoki. 1942 
0 A. (Supp.U81 = 1942 A W.E (Eev.) 141-1942 
OW.N (BB)39i = i942BD 480. , 

■0- 22. B. 6—Applicability—D'tpote betw'een 
party and representative of anoihtr party Decision on 
—Pes fuJieata. Sec C. P. CODE, S. 47 (3). 44 Bom. 
L.B. 678. 

O. 22, B h—Rfeet of jSnding that a personas an 


t,eir of the deeeased. 

^ finding onder O, 22. R. 5 that a person is the heir 

0^ w 0 Y^^ADDllcaWlitv-Insol,*- one settled summarily and it 

I N ^ r*'* _/*'*®*f«ncy—Order .annot determine that person s rirht to anv iwrtion of 

of adjudication—Right to contwt—If p*rfcMi jo Insol-[ the holding finilly. (Saihe. /.V.) Iaisri KbwaLp 

vent Death of Insolvent pending apt^l—Abatement. SUKHRAJ. 1942 O A. (Sapp > 372-1042 A W b‘ 
PROVINCIAL INSOLVENCY ACT S, 17. 44Bom ;(R4V.> 3^-1942 0 W 5 (EB) 678= m2^ 


L B. 112. 

* Md 11— I -0.22. B. ^-.ApplieabkUty^AppUeatiem to set 

tspondenit pending apptal-Faslure toaid legal re~ aside exeentien lale—Death of ap^.amt after hearing 
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and htfort dtlivtry of iudgtn:ul'^^rder pronounted 
after death—If void. 

A |udgni8nt*debtor who had app'l«d to have an exe¬ 
cution sale set aside died after argoments were heard on 
his application and before judgment was delivered. 
Subsequently judgment was delivered dismissing the 
application to set aside the sale and confirming the sale. 

HeU. that O. 22. R, 6, C. P. Code, applied to procee¬ 
dings in execution by reason of R 12 of O. 22 C.P. 
Code, and therefore the order refusing to set aside the 
sale and confirming the sale was not void. {King, /.) 
MfeR Phafi Sahib v. abhul KH'RIM. 202 10 
726* 1942 MWN. 505*66L.W. 402*A.IE. 1942 
Mad. 608* f1942) 2 M.L.J. 89. 

. O 22. R. 8-^onstructlon and scope—Appeal 

against money decree—Insolvency of appellant—Abate¬ 
ment. See 1941 Dig., Col. 323 CHANnRAKANT 
DEVjl V . NarottamdaS. I L E. (1941) Bom 603. 
——O. 22. B. 8 (1)—Security for costs—Grounds— 
Poverty of appellant. See 1941 Dig., Col. 323- 
CHANDHAKANT DEVJI v. NAROTTAMDAS. ILB. 

(1941) Bom 603. 

-0-22. R. 9 (2)—Right to apply under—Heirs 

not coming on record—Administrator, if ran apply to 
set aside abatement. See 194) Dig.. Col. 324. KO PO 
HNiTr-. KoStTON. 198 I.O. 791 = 14 E.E.228* 
A I E. 1942 Bang. 16. 


-0- 22, B. 10—Applicability—Mortgage suit— 


Preliminary decree—Death of defendants—Non-substi¬ 
tution—Effect—Limitation for substitution—Procedure. 
See C. P. CODE. O. 22, Rr. 3,4 AND 10. 8 B E, 660 
■ -0. 22, E 10—Applicability to execution procee¬ 
dings—Order under—Appeal and se.'ond appeal—O. 43. 
R. HDandS in4 f2). See 1941 Dig-Col. 32^ 
KRISHNAJI RAMCHANDRA V. BHIKCHAND RA'»- 
KAR.AN. ILR (W4t) Bom, 679 = 2001.0. 160=14 

E.B.396*AIE.1942Bom 82. ... 

-0 22. B. 10 -Scope of— Assignment of m erest 

during pendency of litigation—Right to anneal 

tiOHi if lo'it—Assignment after decree and be 

—If can affect right to appeal. rj 785 = 

Mahno Ba Thaw v. Ma Saw Mav. issi-*-" 
14E.E.223 = A.I.R.1942Rang-lS- , 

^0. 23, E. l-Appl'cabU.^y-W..hd^-^^ 

of several plaintiffs— Dismt-sal 

decree-Appealability, 1971.0.276 

ViLAVATAt r khan*'. KHAIR0NNI»A. 

= 14 E N 16^ f .uK^piaint on regue>t. 

-0.23.B. proper Court-Fresh 

returned to be presented to the prope 

was no apphca^;;^ ^ 23. R. 1. C. P. Code 

and Agarwal, f r.) GOOAN DUBP 
20SIO 687 = 1542 AWE (0.0) 
R44 fl)-1942 O.W.N. 690 = 1942 O.A. 615. 

0. 23, E. l—Morigage suit—Stage between 
preliminary and nnat decree—Adjustment of payment 
eut of Cou-t—Whether ean be recorded—Pendency of 
suit after preliminary decree—Limits of rule. 

An adjustment or payment ont of Court between the 
preliminary and final decrees in a mortgage suit cannot 
be gone into by the Court when a petition is .filed under 
O. 23, R. t. Civil Procedure Code, for recording the 
adjustment beirfeen the parties. (1^35) 69 M.LJ.785: 
I.L.R. 59 Mad. 188 (F. B.), distinguLhed. After the 
passing of the preliminary decree the suit is pending 
only for a particular purpose, namely, for the purpose of 
' enforcing the right declared by the preliminary decree 


0. P. CODE (1908). 0.23. E. 1. 

in the manner set ont in the decree and not for ^y 
other purpo-'e And after the passing of the final decree 
the suit {spending for ascertaining, if personal remedy 
is available, whether any money remains due after 
paying th« sale proceeds to the plaintiff or after giving 
credit to any payment or adjustment made subsequent 
to the passing of the final dgcree. {Kuppuswami 
/ i ^ ar , y.) VfERABAHU PILLAI V . Chittiram 
PiLLAl. 56 L.W. 670=(1942) 2 M.L.J. 686. 

0. 23, E. Order allowing withdrawal tni 


also dismissing suit — of^Apptal’^Rsxnsion. 

Where on an application by the plaintiff under 0.23» 
R. C P Code* asking for permission to tsitbdraw 
the suit with liberiy to bring a fresh suitg the Court 
after holding that *‘the plaintiff was fntitled to with¬ 
draw’ from proceeding with the suit*' allows him to do 
so with liberty to bring a fresh suit, and also ^*dds that 
^‘the suit of the plaintiff be consequently dismissed , 
the order is in fact and substance one allowing the salt 
to be withdrawn under 0. 23, R. 1> ^nd its real cha- 
racter cannot be changed by these words. These, words 
are a mere surplusage and have no real meanin^i^ 
Obviously a <mit cannot be allowed to be “withdrawn 
and “dismissed*' at the same time Consequently sach 
an order is not appealable, and a revision lies 
order. {Tek Chand and Blacker. JJ> . 

.‘tOMA Singh y. Baldev SiNOH. 19® 

E L. 420=44 F.L.R.41=A.IE 1942 Lab: 81. 

, -0. 23. E. Order under—dppeal—With¬ 

drawal of suit in appeal-Party being handicapped m 
production o/ ividtna in trial Court—If a sufpoenl 

^^No^^appeal lies from an order allowing a suit to be 
withdrawn with permission to file a fresh suit under 
0,23. R. l.C. P. Code. The fact that the plaintiffs 
wfre handicapped in producing their oral evidence before 
ihe trial Court and were unable to file their full docu 
mentary evidence is no ground for permitting a suit to 
be withdrawn in appeal with liberty to file a fresh one 
and such an order Is likely to he ret a«ide in revision. 
{Shirrtff. S.M. and Sathe. JM ) POORAN MAL V. 
LAI.SINCH. 1942 B.D 494=1942 OW.N. fB.E) 
405 = 1942 A.W.E. (Eev.) 278=1942 O.A, (SuPP.) 
304. 

-0. 23. R. I—Powers of High Courts ApplUaH^f* 

to withdraw sui‘ with liberty to bring fresh suit in 
Letter! Patent Appeal—If to Ar allowed. 

There is no doubt that the High Court has power iii 
appeal to allow an appellant to withdraw his suit; hut 
where a suit has reached the stage of a Letters 
Appeal, it would not be right to allow the plaintiff to 
withdraw ihe suit in order to bring a fresh suit. { 
ria. C.J., Fa,! Mi. /.) DOm ,. U0m- 

DATOR. NaWADAH B. CO-OP. J, 

215=14 BP. 286=8 BE. 172*22 P»t.L.T. 947 

A.I.R. 1942 Pat. 148. 

-^’0. 23. E 1 -Scope and effect-Order permitting 

wihdrawal of suit rfith liliert y-^Subsrquent aPP>;«“®" 
for revival of suit on ground of non-copipliance of 
ortoalteror vary terms —Mainiahability, . 

nig. Col. 327. jAlJIBAlt/.tHlKIUBAl. XX-E. (1941) 
Bom 670. 

•0. 23. Er. 1 and "b-Scopt-Suit under £. 21 


for Possession-Order permitting withdrawal 

liberty to ate fresh suit-C.mrt saying that J. 14, 

Umitation Act, applied and awarding 

suit beyond lime-Plea of limUation-SustainabiHt^ 

EttePpel—Acceptance of toils awarded in prst suit 

E/feet. 
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0. P. CODE (1908), 0. 23. E. 8. 


The respondent whose claim to a property attached * granting the petition to withdraw; (2) that the with* 


in execQlion of a decree was rejected filed a suit under 
0.21.R. 63 to establish his title. When the suit 
came on for hearing, realising that the suit was not com* 
petent without a prayer for possession applied for leave 
to amend his plaint, but bis application was refused. 
The Court however, gave him leave to withdraw the 
suit under O. 23, R. 1, C. P. Code, with permission 
to file a fresh suit within one month and awarded costs 
to the appellant (defendant). The Court also expressed 
its opinion that S. H of the Limitation Act would apply 
to the case and that the respondent would not be preju 
diccd'on the question of limitation. The respondent paid 
the cost to the appellant and filed a fresh suit which 
was beyond one year of the dismissal of his claim 
petition. The appellant pleaded limitation but bis plea 
was overruled. 

(1) that S. 14 of the Limitation Act did not 
apply to the case; (2) that any statement made by the 
Court granting leave to withdraw the suit under 0. 23, 
R. 1, could not operate to repeal O. 2l, R. 2, which 
provided that the fresh suit was barred by the law of 
limitation: (3) that the,Court granting leave to withdraw 
had no power to impose a condition and the fact'that 
it did. did not relieve the respondent from the responsi¬ 
bility of filing his suit in time; Ml that the appellant 
was not estopped from raising the plea of limitation by 
reason of bis 1 aving accepted costs awarded to him in 
the first suit. {Leach, C.J. and Bytn,/.) ViRUPAK- 
SHAPPA r-. VEERADHAnRA COWD. 66 L.W. 622* 
1942 M W.N. 622*A.I.B, 1943 Mad. 80=(1942) 2 
M.L.J. 442. 

0. 23, B. 1 —Suit tor aeeouHti—Withdraioal 


after preliminary decree — Pemxitsibtlity, 

A'iiuit for rendition of accounts by the principal 
against the agent canno; be allowed to be withdrawn 
under O. 23. K. 1, C. P, Code, if a preliminary decree 
bad been passed in the suit and no appeal had been 
filed from it.' {Tek Chand and Blacker, //.) KaHN 
SINGH SlNOH V. BaLDP.V SiNGH. 199 l.Q. 

695*14BL.420*44F.L.B. 41*AJB. l942Lab. 
81. 

" ■ 0 . 23 E. 1 (11 and and scope 


'Several plaintiffi—Bight of one to tffifhdraw from 
suit without consent of others— Question of prefudiec — 
/HCOHvenien e to other plaintiffs—Relevancy 


drawing plaTntifl could take back from Courf the money 
deposited by bim, which was still his, and bis right to 
withdraw the money could scarcely bX doubted. 
{/Crtshnarwami Ayyangar^ y.l TUISIDAS SAIT v. 
Sethuramaswami Iyer. 65LW.S86*1942M.W. 
N. 68*A.I .E. 1942 Mad. 373=^1942) 1 ML.J. 
190. 

-0. 23, E. 1 and United Provincea Tenancy 

Act (1939). S. 276 — IVtihdrawal—Proper stage—If 
can be allmed in appellate Court—Revision. 

An appellate Court is not justified in allowing a 
withdrawal of a suit when the application is made for it, 
for the first time in appeal. Its order is liable to be 
revised under S. 275. U. P. Tenancy Act as amounting 
to an exercise of jurisdiction with material irregularity. 
{ffaster, S Af-and Sathe, A.M.'S SHABBtR r. ZaBAR 
Unnw. 1941 ED. 1116=1941 O.A. (Sapp.) 925 
(2) = 1941 A ■W.E. (Bev.) 1166. 

- 0.23. n. I {2)—'Formal defect'—What is— 

Defect of non-inclusion of certain necessary parlies if 
a ‘formal' one. 

A ‘formal defect' within the meaning of O. 23. K. 1 
(2) would seem to connote every kind of defect which 
does not affect the merits of the case. It cannot be 
said that the defect of nonrinclusion of certain necessary 
parlies is a 'formal defect’, (flaipai, /.) Muktanath 
•TEWARI V. ViDVASHANKRR Dl’BE. 1942 A.W-E. 
CH.O.)378= 1942 A.L.W.713* 1942 A.L.J.631. 
——0 23. R. 1 (3)— Applicability — Application 
under Para. 20, Sch. 2—If "su't" for purposes of O 23, 
R. 1—Withdrawal without liability—If bars subsequent 
suit to enforce award or suit on original cause of action 
apart from award—“Subject-matier*'. See 1941 Dig. 
Col. 328. Ganpat KINUSHET v. VITHAL BHIKAN. 
LL.B.(1942>Bom 94 = 14 EB 824 = 1981.0.675* 
ALE. 1942 Bom. 67. 

-0.23. R. 1(4) and Asia Tenancy Act. 844—- 

When eon 0 2^. R. \ {h) apply—Suit against co-sharer 
under S. 44, Agra Tenancy Act, by lambardar and 
another eo'skarcr—Wtthdratoal by lambardar—Effett. 

0. 23. H/1 (4). C. P. Code, can apply only when all 
the plaintiffs have equal interest in the suit Hence 
where in a suit under S. 44 of the Agra Tenancy Act a 
CO sharer is sued by the lambardar and another, the lam* 
! bardar being the only person entitled to r-ue, can be per 


Sub-R. (4) of R. I of O. 23, C. P. Code, does not j "‘‘htlraw the suit and on such withdrawal the 

govern an application for the unconditional withdrawal h** to be dismissed. (Shirec/f, S.Af. and Saike, 
of a suit under sub R. (I) of R. 1. But ii dc^s not 
follow that one of several plaintiffs has an unconditional 


right to withdraw from a suit though It may be that for 
such a purpose the consent of the other plaintiffs may 
not be nncessaiy. The question of preju'llce has to be 


y.V.) ajodhiva Prasad v. rishwanath Prasad. 
1942 0 A (Supp) 88=1942 A.WB. (Bov.) 82= 
1942 0 WN (BB) 270= 1942B.D 369. 

— ■ 0. 23, B, 1 ' 4)—iytthdfau'al — Regularity— 


WilMdrateal by original plaieeiiff mthout the eonsesti of 
considered by the Court. The 1st and 2nd plaintiffs the suis/fuently added eo-plaintsf. 
along with the third plabitiff—a financlei—'brogght a When a pro forma defendant is 
lull for specific performance of an aBrcemeni to re-con- 
vey proiwrty By the defendants. The 3M plaintiff depot!* 
te*l in Court the necetsary amount of money. Ut owine 
to differences among the plaintiffs the 3 m nlaintlff 
filed a petition for leave to withdraw from the suit so far 
as he was concerned and also to withdraw from Court 
the amount which he had deposited. 

fftld, (I) that since the ird plaintiff was not a neces* I 
■ary party to ihf suit for epecific perfo*iaanee of an 


transposed as a 
plaintiff on his application, he U cntiiled to all the 
rights of a plaintiff and can object to the withdrawal 
of the suit by the original plaintiff without bis consent. 
(Shirref, S M. and Satke. J.M ) Mt'RLIDHAR t. 

Banna. 1942 B D. 350^ 1942 0 W N. (B E.) 261 
-1942AWA. (Eev.)261 (2)-1942 O.A. (Snpp.) 
287 (2). 

O. 93, B. 3- ■.Vo’/kf/w/M #—Award 


arHtr^^ 

agreement .0 which he wa. not. party. .Hm.,h7h.“gr.M A-..,-., e/ 

'luring the pendency of a suit 

iinkn^ V k Incon* , betwten Ibe parties ... .! r.-^r-.-rmin^The t-attcr* or *<>«• 

venlence was not a l^al obstacle to th« coi-tinnatlon of : ui he mn^fc* In that ».lt as a .r'u't of an arbiuattoo 

liJ» L. fegarilod as a pwjudlw to the I ou* .^f Court -. ay cc.^iimtean adjo-tme*t by lawfal 

pluatIQi which ihowld prevent the Cowit from at foment or oomproou^ within the meuioi ol O. 23 . 

Ve Da 
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R. 3, C. P. Code and can be recorded a? inch. (,Coltit 
Ur, Biiifai and Braund. //.) PIULAR KOBRI v. 
PAVAr,KOERr. IL.E 1942A. 357 = 199 1.0.607= 
14EA. 392=1912 A WR (HC.)67=1942 A.L.W 
142«1942 O.WN. 120 = 1942 O.A. '8upp.;ll3= 

1942 A.L.J. 137 ^A.l B. 1042 All. 146 (F.B.). 

■'0. 23, B. 3 and S. 115—AdjuMment—Award 
in arbitration with permission ol Court—Supersession- 
Appeal—Revis.oti—If lies. See l941 Dig, Col. 328 
HANSRAJ&. ShankerlaU' l.L.B (1942) Nag. 414. 

“0. 2Z,'Bi.S-~^Cc'mpi’3itiise—Whether rtlatei touiit 
or goes beyond scope of tutt-^Tesl to decide-^Suit for 
possession of land—Compromise eoniaining term at to 
terms en ivht'k land n ! > be potsested ■tnd (u/tii oted— 
Effect of. 

There is nothing in O. 23, R. 3, C. P. Code, which 
restricts the relief granted in a compromise decree to the 
relief prayed for in the plaint.. The fact that ;«om 
promise relates to properly not the subject matter of the 
suit is not in all cases decisive of the question whether 
the compromise does or does not rehiie to the suit. 
Where a suit relates to poS'ession of a specified plot of 
land, and the compromise effected by the parties relates 
to terms on which the same land shall be possessed and 
cultivated, it cannot be said that because the plaintiff is 
given a relief he did not ask for, that necessarily brings 
the compromise outside the scope of the suit. The 
proceedings must be looked at as a whole. The frame of 
the suit, the plaint, the written statement, the ronsidera- 
lion for the compromise, etc., have lo be looked at as a 
whole. {Davis, CJ. and Tyabii,/.'S GonHUMAt. v. 
Mst. Bhambho. LL.E. (1942) Ear. 326=A.IR. 

1943 Sind 11. 

■ - "0. 23, B. 3—Plea of adjustment by payment out 

of Court in application for passing of final decree—If 
can be gone into. See C. P. CODE, O. 34. R. 5 ' 

0.23, R. 3. 1942 O.WN. 276. 

-0. 23 R. 3-Procedure under-Agreement 

recorded—D-cree, if can be passed any time. 

Dig,. Col. 329. V. M. R. M. P. CHETTVaR Firm 

Hajrb Mahomeo Sultan i94iEangD* • 
19810. 404 = 14 B E. 198. 

-O. 23 R.Sand O 21, 

cabilily—Mortgage suits—Compromise relating 

subject-matter before er»d of firm t< 

Dis., Col. 329. V. M. K. M. ?74= 

Hajre Mahomed sui-t*n. 1941 Eang.L.K.774 

198 1.0.404=14 E-E 198. ^ 

-0. 23, E 3 -Terms of decree under 

not forming subject-maiter of su't —m . p. 
in decree. l94I D.g., Cob 329 « 

ChetTaR firm t-. 

Eang.LE 774 = 19810 404^14 EE 19^ 

_o« R l_Pardanashin lady—Right to be 

P9»S"'nT.Mn«S 199 10. 160 = 14 

S O 521^ A'l O&I. 143. 

^ 26 E 4—Refusal to issue tommission—If 

revlsahle! SeeC.V. COi.e. S. U5 AND O. 26, R. 4. 
1942 O.A. 216= 1942" O.W.N. 807. 

- o. 26, Er. 7 and Z—Constructiem—DeposUion of 

witn'ss examined on eommistion—If automaUeally bi^ 
fames evidenee in the cat—Party examining uiitneit on 
tommistion not tendering it in evidenee—Fight of other 
party to tender <ame-~f/igh Court Original Side—Frac- 
tiee. 

R. 7 of O. 26, C. P. Code, cannot be construed as 
meaning that the evidence taken on commission auto- 
matically becomes eWdence as soon as the commission is 


O.P, CODE (1908>. 0. 80. 

returned and it forms part of the record, whether part of 
it is inadmissible, or irrelevant or not. Under R. 7 of 
0. 26.(he evidence taken on commission only forms part 
of the record in the same way as pleadings, affidavits, 
and other doruroents of a suit form part of the record of 
that SOI*. Both on the proper construction of Rr. 7 and 
8 cf O. 26, and according to the long and welbestablish 
ed practice on the Original Side of the High Court, the 
depositions of witnesses taken on commission have got to 
be ten'ered as evidence and admitted by the CJonrta? 
evidence before they become evidence in the case. A 
party who examines a witness on commission is not 
bound to and cannot be .compelled to tender the evidence 
of the witness examined on commission. No Court can 
compel a party or his counsel to lead any particular kind» 
of evidence or tender any evidence if he does not wish to 
do so. If such party does not wish to tender the evidence 
taken on commission, th.- other parly is entitled to 
tender that evidence and make that as part of his own 
case (dhagla,/^ VlTHALDASDAMODAR^. I.AEHMl 
DAs'harjiwaN. ILE (1942) Bom 680=202 10. 
430=16 E.B. 167=44 Bom.LE. 609 = A,I.E. 1942 
Boot. 266. 

-0 27. E. %—Suit by Crown—Meessify to eon- 

suit Governor‘Gentra/-Suil ''by Governor General in 
Council through the Post Master-General'' —If brought 
in name of*e- rre<t plaintiff. 

Under the provision? of 0. 27, R. 3 in suit? by the 
Crown it is sufficient to insert as plaintiSthe worfl^ 
'Governor-General In Council." It Is nof necessary 
that the Governoi-Oeneral should be consulted as to 
whether such a suit should W brought. Where a suit 
was brought by the Governor-General in Council through 

the Post Master-General. • 
field, that the words in the plaint through the Post 
.Mastfr Ceneral” were merely 5urplusa«e and the suit 
W. 1 S brought in the name of the correct plaintiff. 
(Almond, JC. and Mir Ahmad, /.) GUJJAR MaL v. 
Governor-General of India. 200 1.0.429=16 
E. Peeb. 1 = A IE. 1942 Pesb. 33. 

—0 29. B Nature of provision. 

The provision under 0.29, R. 1, C. P. Code, is only 
an enabling one, and does net prohibit a suit in the form 
of 0.1, R. 8, C. P, Code, when such form is appro¬ 
priate. (Davis, C.J. and Weston, J) Mi»TIRAM 
nathomal V. Mangharam TirathhaS. ILE. 
fl942)Kar. 66=201 10.711=16 E.S. 16 =A,IE, 
1942 Sind 130. 

0. Z(y—Power of Court—Suit against firm— 
Persontil decree against partner—When to be passed. 

In a suit against a firm, the Court cannot pass any 
personal decree against » 
personally along with the firm, in which case '* 

open ,0 .be phin.iS .o ^“'5 

firm, if he chose and to proceed with . 

additional remedy agalps* the 
and Weston, y.) AHMFD MOOSA 
Tik^mdaSv IL.B. (1942) Kar 210 A.I.B. 1 

-0. Z(i—Suit against firm 

vidua/ members componng that firm , 

The nature of a suit against a 
the nature of a Suit filed against >ndtvi^8 Ss of 
comDO>ing ihat firm There are In a 

difference in the consequences has been «erved 

suit against a firm, where one pajM* --aS-... the 

under 0. 30. R. 3. a decree 

firm and such a decree under 0. 21, • y 

culed immediately against any-proper y P 

ship. In a s.dt against the individuals, on the other 
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band, before execution could be taken against their joint 
propertr, it would be necessary that the decree bad been 
made against all those individuals after proper service 
in the suit, {fiavit, C,/. and tVtstcn, /.) AHNtFD 
MOO.SA BROS. V. LILARAM TIKAMDaS. ILB. (l942) 
Kar. 210 ^ A.I B. 1942 Sind 93. 

- 0 30 , B. 1—App!icahtlity — Joint Hindu 
family trading ^rm. 

0 30. R. 1. C, P. Code, applies tora joint Hindu 
family trading firm in the Punjab by reason of the 
Expiinatinn added to the Rule by the Lahore High 
Court {Gentlty /.) MADaN ThEATRFS, LTt), *>. 
RAM Kissbn Kapoor. I.LB (1942) 1 Cal. 662. 

— ■ — 0 . 80. B. \—S(opt — If imp/tafive or exhaus- 

tivr—Suit againjt individual partners without naming 
Arm — Comptteney. « 

O. 30, R. 1, C. P. Code, is permissive and not 
mandatory. It provides one mode of procedure but it 
does not take away any existing right of i-uit. Since the 
partners in a firrh are jointly and severally liable for the 
debts of the firm, they can be sued individually even 
without naming the firm a® one of the defendants. The 
Code, while it merely provided a new procedure, did not 
affect in the slightest degree the right*of a plaintiff to 
bring on record the different members oj the firm. 
{Meredith and Shearer,. /J.) MUStMMAT JaGPATI 
Kuar V. Damri Sahu Halkhori ram. 20 Pat 
811-1981.0 62l = 14BP 460-8 B.B 421 = 23P. 
L.T. 588 - A-t B. 1942 Pat. 204. 

■ 0. %7r^Applicahility^Plalntiff not tompefeni to 

sue. 

Order 32 merely contains procerlural rules. These 
rules are. applicable to a plaintiff who is competent to 
sue. but they CAn have application where-he is no* 
so competent under the substantive law. (Collister w/d 
Alliop, //.) Bhagwati saran Singh v. Parme-sh. 
WARI Nandan Singh. I.LR. (1942)'a. 818*202 
I.O. 227-15 B. A 104-1942 AL.J. 197-1942 A.L 
W. 24S-A.I.B. 1942 All. 267 ( 2 ). 


—0. 32, R. 2—.Vrv 'rity of pltinliff disclosed 01 
enquiry—proper protedu’e—Failure of next friend t 
sign and Urify plaint — Effect. 

Where the question of the minority of the plaintiff i 
put in issue and it it found tBat the plaintiff was ; 
minor the Court should not dismiss the suit at orrce bu 
should allow a reasonable time for a next frtettd t( 
come on record and go on with the suit and it is only 1 
no one comes forward that it should reject the plaint 
Where a next friend to brought on reiord fails to sigr 
and verify the plaint it Is a mere irregularity whicl 
rould not. in any case, jastify the dim^s.^al of the suit 

{Yorke.J) Ram Sewak t-. Ram Sahai. 1942 at 
W. 226 - 1912 0 W.N. 281. ' 


' ■■■0. 82. R. 2-*MtHor suing xt-itkout next fricnd- 

ProccJurc for Court—Minor maiority dunnt 

inquiry—Pighl to continue suit. * 

When after inquiry a Court finds that a plairtliff is 1 
mlpor and has sued without a next friend, ihecorrec 
orocedure is not to dUmlw hit suit forthwith but to eivt 
him a re-sonable oppoMm>ity of .emedying the def«t 
If during the course of the inquiry the minor attaini 
nitloriiv, he can elect either to disown the Droc«Min». 
which have been taken during hlsmlnoiiiy orraiift 
them and conilnue the suit. iAlmo»j,jc ,nj 1 /,, 
y.) Am,BL IIAK.M 

Piill M. * '’• ■’ “ 1*" 

0. 38. B. 8 —Soit by minor—No obtertion bt 
dsfrudant—Plei 0 / proceedings bong a uallity if open 


0 P. CODB (1908). 0. 82. B. 4-A. 

to such a defendant. 1940 D'g., Col 3i9. SuLE- 
MAN V. ABDUL Sharoor. IX B. fl941) Nag. 736. 

— 0. 92 Br. 3 and 4—Guardian—Absence of 
valid appointment—Binding nature of decree. See 1941 
O.if.. Col. 331. Shah Udky Ram o. Kanchan Singh. 
1942 OWN. 118-1942 A.XW. 136. 

-0.32. B. 3 (Nagpur)—Suit against minor as 

major—Subsequent amendment and appointment of 
guardian—If affects limitation. See 194J Dig., Col. 
331. A 8 utJL.\ZIZt'. SnifKH AMIR. I.LB. U942) 
Nag. 322. 

——0. 82, B. 3 (4) and Agra Teoancy Act, 

8 . 86 —Failure to serve notice on minor tenant 
in a suit under S. 86 , Agra Tenancy Act—Absence of 
preiudice — Proceedings, if affeeted. 

The niere absence or failure to serve notices on minor 
tenants in a suit under S 86 of the Agra Tendncy Act 
against the heirs nf a statutory tenant will not affect or 
-render the proceedings null and void if as a matter of 
fact there has been lio prejudice to the interest? of the 
minors. {Sa’he, J M!) KaRAMDAR v. RaM KISHORE, 
1942 A W E. (Eev.) 366= 1942 O.A (Supp.) 381- 
1942 O.W.N. (B.B.) 599 = 1942 R.D. 727. 


-O. 32, R. 3 (.5)—Court-guardian— Appointment 

■^Effect and duration of—Mortgage suit—Court guar¬ 
dian appoint'd for three minor defendants—Prelimi¬ 
nary decree—Two minors becoming ma/ors—Final 
decree with Court guardian on record showing all three 
as minors—If null and void. 

A decree cannot be regarded as a nullity merely 
because certain defendants who were minors continued 
to be shown a? minors represented by their guardian ad 
htem though the} bad attained majority at the time of 
the decree. The appoinlmei.t of a guardian ad htem, 
unless terminated earlier by «ome order of Court, would 
continue to beinfi.rce for appellate and execution pro¬ 
ceedings under 0. 32; R. 3 i5). C. P. Code. Three of 
the defendants in a mortgage su.t were minors renresent- 
ed by a Court pu:.tdian at the time of the preliminkry 
d«ree. In an appeal on behalf of the defendants the 
^presented by one • of them who was the 
Mhe of two of the minors and a relation of the third. 

"’'"O'* second appeal. 
Sul^uently ,n the final decree proceedings tht ndSors 

1^1 r become majors) were again 

represented b/th^e Court guardian and final decree was 

pasi^d with the Court guardian on record as represent- 
■ng the three defendants. The two who had become 
majors did not apply to be declared minors or to dis¬ 
charge the Coon s gua* Jian. in execution proceedings it 
was contended that the final decree pa^^ed in such 
circumstances was a nulthye 

Held, that the decree could not be regarded as a 
nul iiy merely because the pariits who had become 
majors cmitinued to be shown as minors. 
c./. nkavits /) Gulab Chand P KiSHORI 

Kufr. 19910. 625-^14 B.P. 691 8 br 684-23 

Pat.L.T. 162-A.I.E. 1942 P.t. 348. 


K . ^ * ^*^'PP*‘‘^*billly—Non-cootenlious 

; tohatc proceedings. J/r 1941 Die.. Cn| 331. PaSHU- 

« 2 i 1942 0*1.236. 

prnasious o/—/- a mere irr^.U^rity. 

dX'~ r.r 

my to repre-ent ^ m-. or in the course of a 01 other 

- 'T."* '"^'*Hty .nd doe* not vitiate 
the ubole proA*ee^mg,. j, r , ,hi„g to say that . 
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minor is not represented at all if reprcicniel by a per* 
son who is absolutely disqualified from representing him 
and quite another to say that he is not represented at 
all if represented by a person whom the Court in it' 
discretion could appoint to represent him but might not 
have appointed, if it had i>een aware of all the relevant 
facts. It would throw an impossible burden upon the 
parties to proceedings in which a minor was involved if 
those proceedings were to be regarded in certain circum¬ 
stances as vobl if the person appointed to represent the 
minor was not the person appointed by competent 
authority to be the guardian of the mir.or under the 
Gmrdianand Wards .\ct. i^AUtop and Verma.JP's 
DH^RAMPAI. SiNfiHr/. MOOL ChaND. IX B {1942} 
All 609*202 I.O. 143 = 16 B.A 96 = 1942-A W R. 
(H.O.) 190= 1942 AX.W. 310=1942 AX.J. 276= 
A.I.B. 1942 A. 246. 


■ 0. 32. R. 6—Hindu Joint family—Decree ob¬ 

tained by manager in suit brought in name of Joint 
family firm on behalf of himself and as neat friend of 
minor—Power of manager to give discharge—Execution 
application by him dismissed as time barred—Subse¬ 
quent application by minpr on attaining majority—If 
barred—Rule of rts judicata. See LIMITATION ACT, 
S 7. 44 PX-R 368. 

0. 32 R Scape and appli'obility —Karta's 
patifion in joint Hindu family, how affected. 

The provisions of R. 6 of 0. 32, C. P. Code, are 
mandatory and the Court is directed to take certain 
precautions for the protection of the interest of a minor 
litigant. It is true that in a Joint Hindu family a karta 
is rested with very wide powers over the property of the 
joint family. He may bring a suit for money due to the 
joint family without even impleading the other co¬ 
parceners but once a minor member o‘ the family i* 
Joined as a party and a guardian ad litem is appointed 
to represent him the directions laid down in R-Oo 
O. 32 have to be followed The ordinary rule oi 
Hindu Law which empowers, the manager of the 
to deal with the property of the entire Joint fam'iy - 
subject to the restrictions laid down in R* i . / 
C. P. Code. (fmail and Mulla, mk 

i', BENIRAM UtTAMCHAND. 1942 A.LW. 0 • 
- 0 . 32, Er. 7 .»d «-Applicabm.y-ABr... 

mem to refer to arbitration where min^ . . 

concerned-Leave of rourt-MatenaH to U furmsh^ 
.9« 1941 Dig., Col. .332. - RaM OoPAL ^ 

Lal. I L.B. (1941'! All. 807-109 LO. 346 i* * 
A.383«AI.B. 1942An. 86. 

-0.32. R 

S. 36 of the U. P. Land Manual. 


me u. r. - Revenue Court Manual. 

Hy virttffe of par^ 93 ‘ ^ proceedings under 

S. 36 of the b.h 3 lf pf mipors ep.p- 

promise in such pro^«“ ,he consent of the 

red into bv the gaard^ {Shirreff. S. M 

Cou't IS AL! v. Haji. 1942 A W. 

S^Rei l 183= 1942 O.W N. (B E.) 310=1942 O.A. 
fsuppT 153 = 1942 339. 

_Q 22 . B. 7—Application for leave under—Duty 

of Court— Materials to be placed before Court, See 
1041 Die. Col. 333. AKBAR HUSSAIN KHAN v 
BUDHU. I.I*B-(1941)AU. 677=1971.0. 814=14 
BA. 245. 

32 R. l~-Compromite hy guardiatf-^Previous 
sanction of Court not obtained —Court, if can give effect 
to it. 

The Court cannot give effect to a compromise which 
has been entered into by a guardtao of a minor without 


0, P. CODE (1908), 0, 33,R.l. 

its previous sanction. (^Rowland and Chatterji, //.) 
Sri narayan Singh v. posan Singh. 199 10.466 
= 14R.P. 680 = 8 B R. 667=24.P.L.T 602=A.I,B, 
1942 Fat 344. 


0, 32, B. 7—Leave to refer to arbitration on 
behalf of minor—Form of order graniIng—Failure to 
give reasons—Effect—Suit to avoid agreement offending 
against O. 32. R. 7—Maintainability. See 1941 Dig., 
Col 333. MADANLAL V. RaMCHANDRASVVAMI. I.L. 
R. (1942) Nag. 642=1981.0. 749=14R.N. 240=A. 
I.R. 1942 Nag. 26. 

■■ "-0. 32, R. 7— Next friend and guardian ad litem 
— Distinction-^AppH-.ation by mother for sitbitititUon 
of minor transferee under 0.2l,P. It—Suheguenl 
compromise—Leave of Court—Necessity. 

There is a distinction drawn throughout 0.32, C. P. 
Code, between a 'next friend’ and 'the guardian for the 
suit’. While the latter is constituted b? an order of the 
Court, the former automatically constitutes himself by 
taking steps in the suit. It is too nairow a view to take 
that the expression‘nextffiend’ in O. 32, R. 7, js con* 
fined to a person who is acting on behalf of a minor 
who has already assumed the position of a plaintltt. 

It applies to any person who makes an application to 

the Court on a minor’s behalf in relation fo^suit. 
Where on the transfer of a decree to a the 

mother applies to the Court under vpw 

substitution, she becomes his 'next friend that yej 
act and hence any compromise of the mailer 
date if it should bind the minor must be with the sane 
?• J,IT CariTt (Braund, Al AMAKCHAND*'. 

Z.C° A?D rii. 1M2)A. 144.200 IO.434- 
MEA 476- 1942 0 A (Supp:) 90 (1) - 1042 AX. 
X 89 = 1941 A L W. 44-1942 A.W.E. (H.O.) S7-A. 
IS -1942 A. 160. 

__O. 32* B 15—Duly o£ Court—Application for 

appointment of guardian ad liUm for judgment-debtor 
alleged to be insane and menially infirm for purpose of 
applying for scaling down decree under Madras Act IV 
of 1938—Dismissal without Judicial inquiry and ''bhout 
nppurtuniiy to produce Medical Certificate. See 1941 
Dig., Col. 334, RAMANATHAN CHEITIAR v. SOM^a* 
SUNDARAM CHETTIAR. 200 10.648= 16 R. M. 97. 
0. 82, R. 16 —Procedure—Suit on' behalf 


of percon of unsound mind—Enquiry into competMCy 
of next friend—Where to be held. Set 1941 D^..Cw. 
334. Qovindayva t-. RAMAMURTHI. 2001.0.77- 
14 R.M. 698 = (1941) 1M L.J. 364. 

0. 33. R. Means'—Claim for dower. 


A claim which a Mahomedan lady might have apinsi 
her husband to realise her dow«r caniwt ^ ^ ^ « 

be 'means’ wilhin the meaning of r,' '.he 
Code, for this reason that it det«nclsenti ^ ^ ^ 

option.of the lady to prefer a claim for it 
it and she cannot by any means be rHAKDA 

tnat option. {hLil and 
.BEGUM ». maosood Husain k^n- 302L°- 
= 15 E A. 175=1942 AWB. ^HO.) ;66-1942A. 
L.W. 416 = 1942 A L.J*. 340=A.LR. 1942 A. 819. 

-0.83. ^.l-Seopc-Appeal-Rf^ ^fjl^fS-^ 

mfnt^AppUcatian by * 

admH in forma i>aupcris —\ \ ^ 

A Court has no power to admU ^ “rS" Hgm=n/ 

hS'ri :rd’':s. 4of theCourt^e. 
L There is no proe^ure «hicj ..1 

p“n;tr„a«t;Te'V*''f 

maLe the application has been brough 
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0. P. OODB C1908). O. SS, B. I. 

«ordj ol 0. 33, R. 1. C. P. Code, are unambiguous and 
cannot be construed so as to cover a defendant (or res- 
poa'dent)ora defence. There is nothing in O. 33, 
which can help a d«^endant (or a respondent) in a.«kiDg 
for the indulgeiice granted to persons who wish.to file 
suits in/orwj except perhips in cases where 

the defendant or respondent may, for the purposes of 
the suit or appeal, be regarded as a plainiifl (or an 
appellant). The Court has no powers to exempt a 
defendant or a respondent from paying the necessary 
Coort.fee, even temporarily, when they are required to 
pay the same at the time when proceedings are init)ated 
by them except perhaps when they really Stand in the 
position of plaintiffs or appellants. A petitioiv for 
review by a Kspondent in an appeal cannot be regarded 
to be in the nature of a continuation of the suit at least 
up to (be time that^it is not granted. (AMur ^aAfian, 
/.) Anantharrishna Balioa, /« re. 1042 M.W. 
N. 742=(1942) 2 M L.J. 707. 

" ■ 0. 83, B. 1, Ezpl. — Comtruetiom and 
teepe-~-"AteaHs" — Sui;eet-rnjlter of suil-^Morlgagt 
Aond—Application for leave to sue on mortgage in forma 
^V3kpti\»—Vatue of elaim—If can he taken info aecount 
as auelt of applicant. 

The word ‘'means'’ in the Explanation to O. 33, 
K. 1, C.r. Code, means iitcomo, estate or wealth. In 
estimating ihc means of an applicant for leave to sue 
in forma pauperis the subject-matter of the suit can be 
taken into consideration in so far as the applicant is 
found to be in possession of it or any portion of it. But 
a man cannot be said to be able to prosecute his suit, 
if he can only secure the wherewithal to do so by part 
ing with his claim. Tbe value of the claim itself, 
which it is sought to prosecute iV;/oma can* 

not be uken into account. A person cannot be held 
disentitled to sue in forma pauperis merely because be 
hat a claim, posubly a valuable claim, which he wants 
to prosecute as such. Where a person rnreks to enforce 
a simple mortgage In a suit, it cannot be said that 
he is in i^ssession of any portion of the subject-matter 
of the suit. Hu is only in possession of the' mortgage 
document which, though the ba«is of his claim, Is not 
the Subject-matter of the suit. The claim under the 
mortgage cannot be taken into account as part of the 
assets of the applicant for permission to sue on the 
mortgage in forma pauperis, and his application cannot 
be lejtcted^n the ground that he is not n pauper merely 
because his claim is a valuable claim. f^Merediih J\ 
Msr. Ramnandi kuer v. rupnarain Singh 201 
I.O 13-16 R.P.24-8B.B. 762-25 PatLl’ 07« 
A.I,B 1942 Pat. 290. 


—“h)s.-u»s«l of sufficient 
means —Meaning of—Applicant having %hare in inheri 
lance though not In possession thereof—Giant of Icavtf 
to sue without considering whether money cannot be 
raised with It—Revision—Material iiieeuUrliv c . 
1941 pig.. Col. 335. }ainatunniss^ Ui^i « int,! 
KUNNISSA. 1971.0. 631-^B.B.26«-14 r'p 32 V 

■^“0. 33, E. I, ExpUnatlon tnd 8 . lifi-.s',,^. 

I^matter, if .ind tvhn .a; h tsi,^ intc connderation 

—CranUngof ttaie~inUi/,,tu:t. 

Cases which come under the first psrt ol the cxnbi.u. 

^ u of the 

Nicond pan excluding the subje.t.matici of ihi- -uii from 

consideration. In cases coming In the 6 ,m citeg .,y the 

Vbje-I.mauer ^tht suit cannot always andofnrtes. 

»ily be excluded fromconHiderailoo. Whethe, u «i,ould 

or should not U excluded is a matter for the coosldera* 

Uon ^ the Court in each isse. The words 

01 taffirienl lueaiu to eoaldc Kim to pay tiu- (ce** lc tte 


0. P. CODE (1908), 0. 33. B. 4. 

I 

ExpUnatlon merely mean that he is able to pay the fee. 
Although a peisou is entitled to property it is not a 
realizable asiet so that he cannot be said to be possessed 
of sufficient means when the property is out of bis reach. 
The applicant claimed a half share in a joint family 
estate on the ground that he was adopted by Jf, the 
widow of one of the deceased coparceners/f. The non* 
applicant 1 who was A's brother and non-applicant 2 who 
«iSA's son both denied the applicant’s adoption and title 
and alleged that three fields and a koiba out of the estate 
were given to AT for her maintenance in 1929 but that 
since 1939 plaintiff had taken possession of this property. 
The Couit found that the applicant was not in pot^session 
of any part of the family property, either of the fields 
granted to his adoptive mother or of the remainder of 
(he estate. His very title to be a ragniber of the family 
was denied. The only interest be had was bis alleged 
title which he had to prove in the suit which he sought 
to institute in forma paupens. The lower Court held 
(hat the fact that the applicant was entitled to claim a 
share in the fields held by his adoptive mother did 
not constitute "sufficient means" and granted the 
application, 

Held, that tiie Court was not wrong in granting the 
application and even if wrong it would not jastify revi¬ 
sion as the error would not amount to material irregula¬ 
rity. (Gruer, /.) AMRlTRAO ATMARAM v. NAR- 
SINGRAO. IL.B. (1942) Nag. 626*199 I.O. 702 
-14 BN. 296-1942 N.LJ. 106-A.lB. 1942 
Nag. 47. 

"" 0. 83 Er. 2 and 5 (^z)^Seope~—Duty of appli¬ 
cant—Fraudulent dtsclosurt — tffeet—If fatal. 

It is the bounilen duty of an applicant in forma pau~ 
peris under O. 33. K 2. read with K. 5 (n), C. P. Code, 
to nftke a full and accurate verified statement about his 
properties. Where there is a fraudulent suppression, 
the fact that, if the particular asset which had come to 
light had been disclosed it would not have affected the 
quesiion of the alleged pauperism of the applicant, has* 
no relevance inasmuch as any Intentional departure from 
got^ fiiilh, whatever the motive might be. roust lead to 
a dismissal of the application fo*- leave to sue in forma 
pai'Peris. {.Chandrasekhara Ayyar, /.) KuPPUSWaMI 
NAlou V. VaradaPpa Naidu 1942 M W.N. 653- 

66 L W. 66l(l)«iAIR. 1943 Mad. 11-(1942) 2 
u«Xi J. 346. 

0.33, B 2^Substantial compliance with—SuJB’^ 

0. 33, Br. 4. 6 (d) and S llS—Pounr of 
Court to examine applicant as to cause of action suSiist- 
ing—Decision as to e.viitenee of cause of aeticn—Jia-i‘ 
tion. * 

Under R. 4 of O. 33. C. P. Code, a Court is entitled 
to examine tht applicant for leave to sue as a pauper 
not only as rvg-rds the property of the applicant with a 
view to determining whether he is oris not a pauper 
but also toeaamine him as regards the merits of claim. 
This examination must nect-arily be ditecled to as¬ 
certain whaher the allegations In the plaint do or do 

not show a cause of action for the suit. The Court it 

hence Justified in taking into consid; uiion the appli¬ 
cant’s statement irs addition to the plaint idlegatlon.' for 
determining whether the applicant had a subsisting 
cause of action. An order rejecting iht application on 
the ground that their ij no snhsisiing cause of action is 
not levhal 'c under S. 115. C ^ .-.r^Ckuia^ 

. Hasan. /.) MST. HlRA Dsi » GORUL ChaNO.. 199 
'I.O. 364-14 B.O. 430-1942 OJk. 129-*194«0W. 

<N. 196-lM8A.W.B-(aO.)lM-AXB IHSORib 

t 361. 
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- 0 . 33 , B. 5 —Kejection of pauper application— 

Revuion.iflits. Ste C. P.CODE, S. U5 AND O. 33. 
R.5. 1942 A.L.J. 340. 
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0.33, E. 6 (Oudhi— 


Tlie additional words added to R. 5 of 0. 33 by the 
Oudh Chief Cooii imply that if theie js any defect in 
the application, the applicant should be given time to 
amend it and his application should be rejected only if 
he fails to amend it within the time allowed 
{Btnnttt,/.) RAM DULARl O.ALIAN BlBI 17 Luck 
628 = 199 I.C- 614»14 R.0.503 = 1942 A W E. (0 0.) 
79 = 1942E0 181«1942 0-A.6.7 = 19420.W.N. 106 
-A.1.E. 1942 Oudh 240. 

■0. S3 B. 5 (a;—Scope—Schedule of properly 


—Omissiuns—If fatal. Set 1041 Dig., Col. 335 JtiNA 
TUNNISSA BlBl V. IDRAKUNNISSA. 197 10-631 = 
8 B E, 258= 14 E.P. 324. 

-0. S3. E. 5 (d) and 8 . 115—Dismissal on 

ground of caus-e of action being barred—Propriety— 
Keviiion—Competency. See 1941 Dig., Col. 335 
IMKGAH OF Saint miskeenshah Uarena PIK t>. 
HaKDAYAL PRASAD. IL.E. (i942) Nag. 459*197 
I.O. 716 = 14 E.N. 190 

-0.33. Er. 6 (d) and 7 —Scope—Duty of Court 

—Jurisdiction to go into evidence and to dismiss appli* 
cation on ground of suit being barred by res iudieata — 
Dismissal—Interference in revision. See 1941 Dig-. 
Col. 336. Perumal Iyer r'. Sri.nivaSa avyangar. 
200 I.O. 10 = 10 E.M 6 »(1941) 1 M L. J. 31. 

— — "0. Z%,%.l-’Apptieaiion eottvtrltJ iuty suit 0 » 
payment of Court-fee—Institution of tuit—fiate of> 
Unless it is proved that the application to sue in 
forma ptuperis was fraudulent the payment of 
fee makes the institution of the suit date back ‘ 
day on which the application to sue in forma . 

was presented. The mere fact that the 
posjes.'-e-l of symu property would not make 
tation of the application .to sue in 
Iraudule,,.. 2 All. 241 (l-.C.) Appl. 

/.■) Haider amir Khan v. Harn'm 27(1) 
1.0. 704 ’ 16 E. Pesh. U=A.rB. f pluper 

-0. 33. B. 7-Graiiting of 1®//® '? *5 jjS aND 

-Ifrevisable. C. P. q 

O 33,11.7. 1942A.L.J.419“1®^2 A.W.is. 

267. 


.. a isQ^/iefusa/of/eave to sue 

0. 33, Ss 7 and fti sub$iq»intly^ 


in forma pauperis— 
if <anbt.ul<ntitd. applicant to sue in forma 

After refusing to a^separateand subsequem 

pauperis the Court , 1 ,^ requisite court-fee undei 

order allow him to P ;iu|)licaiion as a pi dni 

S. 149, C. P. Code, and 

(Coiitster fV^w'.eOZ. 

Singh. 1942 iq—S cope amt applieolnliiy of 

-O. 33.®^’ as uiithdrawn after noUtt 

^Dismiss \l of aPPHcation^Maintaina 

and prior to 

bihty, ,3 c, p. Code.cuiitemprates an enquiry 

* k f ct'of pauperism upon the evidence that may 

into the a parties and after hearing their argu 

lie pro “ jj ,j,g stage contemplated by R. 7 is reached 
iflents. passed by the Court under that rule, iht 

^rovisione of K. 15 of that order do not come into opera 
R The crucial tut lor determining the applicabilii) 
*'f R iSof ^ 33 is whether the previo IS onler dismiss- 
? the application for pauperism was passed under R. 7 
13 ) of D 33 after satisfy trig th- conditions laid down jn 
that rule Where it is prayed th-at a pauper application 
may he permitted to be withdrawn for the removal of 


0. F. CODE (1908), 0. 34. B. 1. 

certain foimal defects and it is dismissed as withdrawn 
after issue of notice to the opposite party but before the 
actual date fixed for the hearing .of the applicaiion, it 
Cannot Operate as an order refusing to allow the applicant 
to sue as a pauper within the meaning of R. 15 of 0, 33, 
'0 as to constitute res iudrxata. There is no enquiry into 
(he merits of the application, and much less any adjwdi. 
cation of the matter by the Court and hence a second 
application is maintainable (Thomas, C.J. and Ghulim 
Hasan, J.) UMRAOJAHAN BEGAM t/. HaKIMUNMSSA. 
17 Luck. 462=198 10.467=14 EO. 399 = 1941 0. 
WN. 1335=1941 A W.B (00) 414=1941 OA. 
1015= A.I.E. 1942 Oudh. 169- 
-0. 33. Er. 10 and \\~Scope~^MonJatory 

character—Duty of Court. 

kr. 10 and 11 of O 33 C. P. Code; aie mandatory. 
According to those rules the Cou't has to pass ao order, 
for the payment of Court-fees in a pauper’s suit. r««» 
motu. (If'assoodew,/.) GOVERNMENT OF BOMBAY f/. 

Bai Baiba Kanphabhai. I.LE (l®*2)Bom.468= 
202I.C 781 = 15RB. 191=44 BomLE. 618»AI. 
E. 1942 Bom. 274. 

_0. 33. B. 12 —Applieabitity—Court pasting 

de:ret making order for payment of Court-Ues-Applf 
eiUion by Government for fresh ordir—Competeney. 

R 12 of O. 33, C. P. Code, is intended to enable the 

Government to ask the Court to make order for Ue 
oavnienl of Court fees where no such order has iwn 
made. But it does not enable the Government todij^ 
taie to Hie Cogrt in what terms the order should be 
oassed or to apply for such an order again when the 
r^urt has already made an order. K, J2 is confined in 
S’app^catfon J cases in which there Is a distinct 
amission to pass orders under Kr. lO and 11 suo motu 
fjv the Court which parsed the decree (tVassoodeui. J.) 
GOVERNMENT OF BOMBAY». BAJ BAIBA KHANDA- 
BHAI. ILE (1912) Bom. 456*202 I.O. 781-16 
aB 191*44 BomL E. 618=A.IE. 19 2 Bom. 274- 
—^0.33, E 16 —Applicability—Notipe served only 
on some of the respondents—Dismissal of application 
for default—If order refusing to allow applicant to sue 
as pauper—Fresh application—If barred. 6ee 1941 
Dig.. Col. 337. Province of Orissa v. Dibva 
Singh Nand. 197I.C. 726 = 14 E.p. 348 • 8 B.E. 283. 

-0. 38. R 16—Scope and applicability. See 

0.33 KR.TaND IS-SCOPE AHD APPUGABILITV. 
1941 O.A. 1016. 


- -0. 34 Vi. 1 — Failure to implead puisne morh 

fti(£—If Would itttcil dismissal , j a 

A mortgage suit is®not liable to be ** 

puisne mortgagee is not impleaded as a ’ 

C.J. M.I A}arml. J.f .SBEO ,o 

FarkaSh Rani. 1942 O.A. 667=1942 A.WB-(0. 
0.)366-l942AL.J 766. 


-0. 34. R. l-^Urtg,lge exited by 

Suit on—Receiver made party-Owners of mortgagea 
property—If utetssory paifses. . 

In a suit to enforce a mdrigag" j ^ jo 

sanction of Court by a receiver appointed under • ■ 

R. l.C.P.Code, the receiver may be a proper l»rD. 
2 Ut the owners of the properly who have inters 
right of rerlemptlon are also necessary '. Joubt. 
of the provisions of O. 34, R. 1. C. P- C^de ‘US 
fal whether it would be within the compe jj,.,, 
Court appointing 'h® fof Vedemplm 

sent the owners in a suit of this charactw. he cannot do 
so if collusion is proved between him and the 
A decree obtained in such circumstances against the 
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0. p. CODE (1908). 0.S4.E. 1. 

rtteirtr, io the absence of the ♦ners of the property 
will n«t affect their right of redemption. {.Akram and 
Pal. jj.\ ankapukna Dasi V. Sarat Chandra. 
46 O.WN 355-AlB. 1942 Oal.394. 


0. P. CODE (1908), 0.34, B. 6. 

/.) Issotr RATTAN CHaND. IL B. (1942) Krt 168 
- 202 I.C. 296 = 15 B S. 30=A.I E. 1942 Wud 83. 

0. 34. B. h—Appticat>»Uty -Sate by P<itsHar 


-——0. 84. B. 1—Necessary and proper party—Dis¬ 
tinction—Suit on mortgage agaii>st one of several hcir«^ 
0 / mortgagor—Other heirs impleaded afier limitation— 
Effect. See 194| Dig.. Col. 338. Gurchakan v. 
RA.M Chandra Singh. 7 Luck. 482=1971.0.411 
=14 B.O. 310=A.I.B 1942 Oudh 197. 

— ■■■'0. 34. B. \~-Partiti to mortgage ruHs—Rule as 
to discharge or nofi-ioUtder of person elaming title 
paramount, if absolute^ . 

Though it is a general rule that a person setting up 3 
paramount title should l>€ discharged from or not joined 
in a mortgage suit, it is not an absolute one. Questions 
of title may be investigated in a mortgage suit whtfre it 
is necessary to give complete relief to the plaintiff or 
secure to him as a fesult of the decree in the mortgage 
suit, a quiet and unobstructed possession. In a suit on 
mortgage, a lanibardar who bad subsequently obtained a 
decree for arrears of land revenue against the property 
mortgaged and in execution of which he had purchas¬ 
ed the field himself and obtained possession can be 
joined as a party and questions of priority in respeqt of 
land revenue and redemption of charge by mortgagee on 
payment could be decided in the mortgage ?uit. (firuer. 

/.) LAXMANRAO&, Madho Prasad. ILB. (1942) 
Njig*701 = 200I,C 36=14 EN.«14«1942 N L.J. 
166 = A.I.B. 1942N«g. 60. 

7 O. 34 E. I—Prior mortage declared not genuine 
in suit on it—Pnor mortgagee, not a neecisary party m 
suit OH subsequent mortgage, 

.Where in a suit on a prior mortgage against the 
mortgagor and puisne mortgagee it is declared that the 
moitgage sued on was not genuine, the prior mortgagee 
ceases to l>e interested either in the mortgaged securiis 
or m the right of redemption and hence is not a 
necessary party in a subsequent suit by the puisne 
mortgagee cn his mortgage and need not be^ined. 
(.Thomas, C.J. and Agaruiat, /.) ShKO PRASah r- 

MST. Parkash KANt. 1942 0.A.687 = 1942A,WB 
(0.0.) 386 “1942 A L.J. 768. 7 

■ -O S4.E. 1 Seope—Sale of property of mort- 
gagor^Suit OH mortgage teilhoutjwpl/adingpurehaier 
-~De<ret and ext^ulibn saJe—Pu>eh,ue by Hioetg>sg,e— 
Subsequent Suit by him against priuate purehas/r for 
potiessioH lubfeet to latter's right to r^dee-n- -Mamt^m- 
~noility, 

A mortgaged his property to Z?and afterwards sold it 
to C who took possession. B, then sued on his morf 
gage not making C a party, got a decree, brought ihi. 
property to sale and pun haied It himself. He failed 1 . 
get possesaiuu from C, and therefore brought a suit 1 .. 
evi« C, subject to t'’j right to redeem him. At the date 
of B s suit against C\ a suit to recover the morleag. ,* ? 
by sale of the mortgaged property was barred limit, 

Held, that the suit was not mainlalnaWo nh .k 
au. tion purchaser, B. bad no .ighi to recover tf? 

^rty froni C, unless c was willing P'® 

(Proomifeld and A/aeilin, //.) GaNapa 
Hsi^rc Timmava NARAVAN. 201 to 
° ' ** I*,E. Ill ^ A 1 B 1942 ^ 0 ^^ 

InvicwoftheproTlsIons of O 54. R. i< ... 

‘ « P'climlnary der.et for mIc 1 ‘ 

mtiJc In a suit Institetei 


under Chap. 27, Culeutta HigInCourt, Origsnal Ssde 
Rules and Ordei s—Procedure as to costs. 

In sales by the Registrar under Chap. 27 of the Cal¬ 
cutta High Couit Original Side Rules and Orders, the 
judgment-debtor seeking relief should as far as possible 
provisions of the C. P. Code. The provisions 
of O. 34, R. 5 apply to sales by the Registrar. It is not 
necessary to deposit costs with the application by the 
mortgagor under O 34, R. 5 but it is desirable that 
u. J4, R. 5 should be complied with as far as possible. 
I he mortgagee can furnish an estimaie of his costt 
which can be accepted or mo. ified by the Court and the 
Couit can diiect that a sufficient sum should be depoNlled 
when the application under O. 34. K. 5 is made or before 
an order is made on the application provided the attorney 
of the mortgagee gives the usual undertaking tore/und 
any balance that may ultimately be found due. But this 
unnecessary where in an application under O. 34. 
tv. » both the mortgagor and the mortgagee agree that 
the mortgagee should retain the title deeds which were 
deposited a^ security until the costs have been taxed and 
P‘“'^ ‘® Jn such a case the provision# 

w'n^ni n?"" Code, and Original Side 

R^es and Orders must be taken to have been observed 

kA^^ifi'r MAHALAK.SHI 

CaL44^’ 2()3«A.I.E. 1942 

- ZZZ?' for sale-Application of sale 

proceeds—Subs^uent interest and cost.v—If can have 

KHAN Mal IL.B (1941) Lab. 740 ,F.B). 

5 .S decree-lf must invariably be 

m accordance with preliminary decree—Power lo order 
*ale of property not available for sale, though included 

Col.339. Kunja 

7^?'. S'i.“*350 = 8‘’rr72SJ^»T ik- 

R-1942 Pat. 186 ( 2 ) ^ 412=A.I. 

final dwree—'DiMnissarlf^'i^^^*^ Application .for 

' of O 34 i ® <»'>d effect 

•>f O, ^4, /f, 5—//^ W9// 0. 23 A’ / 

Paymepu out of Ccurts if can 6, fon< into an applL 

ea ion for pastiuga final d:creeit ma-ie 

^ C«le. provide. 

' R (n the*’r "'?* k T «itn ,ub. 

i daintiff In thU 1 , k ' 1 ^“ “PP>'®*“ion made by the 

provide* for .1 payment lieTng made into Cowl Ai 
! provision for an jpplicAt on for preparation of a finll 
:*cree u made under 0.34 k ^ u k • ^ ^ 

^>rov5vion on ihat pankular >ubitci* It f 

-he general provi.ilon, of O. 2 ^ R 3 '* ,7®“ 

: application L final decree i. l.tj, f -T®" “7 

nhe decree amount in Court asotovHe' I.s7k* ^'P 

Uary decree and # paymit^?ui 
which is not admitle,! by the other side" U canslt u 

rRKS.l.TI. V. riNSHAW A^Jb 'ojllP^/Nv 

466M5BO 6“1942 0 A 811^ m-r'a ^2 * o 

0.) 199 - 1942 A L W. 237-1942 0 W N 278-A L 
B 1949 Oulb 368, *”»v.w.n. »ia-A.i, 
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C. F. OOOE (1908), 0. 81, B.5. 

.^0.34 E. 5(3)—Scope—Power of Court—Mort¬ 
gaged property already sold for prior claim—Surplus 
sale proceeds—Ftnal decree declaring mortgagee’s right 
to surplus proceeds - Power of Court to pass—C. P. 
Code, S. I5l, S.c 1941 Col. 340. KunJa BeHaRI 
MiSRA?'. Bendudhar Panda. 197 I.C. 739=14 R. 
P. 360 = 8 BE 291=28 PL.T. 412=AZR. 1942 
Pat. 185 (2). 

—0. 34 . Er.' 6 and Applicability—Simple 

money decree with decliraUon of charge—Effect of— 
Procedure for sale—Suit to enforce charge—No decree 
made for sale—Effect—Right of decrec'holder. 

A Charge does not create an interest in immovable 
property, and a declaration of a charge in a decree 
really does not do more than obviate the necessity for 
attachment of the property if and when the decree- 
holder chooses to proceed against that property. The 
charge secuies the decree-holder against other creditors. 
In the case of a simple money decree with a declaration 
of charge it is open to the decree-holder to execute it in 
any manner allowed by law for the execution of money 
decrees. The decree-holder is not bound to proceed by 
sale of the property charged. If in a suit Instituted to 
enforce a charge a preliminary decree for sale is passed 
then no doubt under O. 34, R.'6 the sale of property 
must precede any personal decree. But when no decree 
for sale was asked for by the debtor as he U entitled to 
do and there has been no decree for sale» and the decree 
passed is really ajnoney decree with a declaration of a 
charge for the amount decreed, there is no room for the 
operation of R. 15 for the decree is mt in a fotm con¬ 
templated by the earlier rules of O. 34. {Weston, /.) 
Isso Rattan Chand. IL.R. (1942) Kar 168= 
2021.C. 296=15 E-S, 30 = A.I.S. 1942 Siad 83. 

-0. 34. E. ^-Personal decree before mortgaged 

property is exhausted — Validity. j 

Normally, a personal decree should not m P*»- 
all until the mortgaged property has 
if such decree is passed it is not J.^hU v. 

J.C. and Mahomed Ibrahim, /•) I 
NIKKI DEVI, A.I.E.1942Pe8b. 86. 

-0. 34. B. P,-PreUm,nsry 

against mortgagor . tfause- 


mortgage againn wv^**-*- jferce clause- 

eviity-Lihcrty to that he is not a per- 

Transferee of cguity, tf can puaa , 

son from ivhnm the'balance! ^ mortgage 

Where.a preliminary Ji'feree of the equity 

against the H^Kall be at liberty w apply 

pioviked that tho if the sale proceeds 

for a personal decree for t jj,g|i5eriy to apply clause 
are insufficient, it was held happen when appli- 

did not prejudge or decide wh „here^the application 
cation was made, at any xvioiB-osC.) and must in 
could be agiinst ^^ould succeed, pnma fade 

law fail as open to the transferee of the 

against fi. and 1“^* pot a person from whom the 

equity to contend C,/, and Bose. J.) 

balance IS ^^^2 N L. J. 144. 

BaiJNA ^ 34 E- 'I—decree for sale—Only mortgagee 


vatt 


34 , K. 7 it is only the mortgagee and not 
It... .?,oTtBaaor who is entitled io apply for a decree for 
S /.C.) ZUHRA BEGAM SaLIM 
khan. A.I.E. l942P«®li. 96. 

__ 34, E. Id—Costs—Rule -^Deposit under 

S 83, T. P. Act, by suiseguent mortgagee—Deposit 
of full amount—Mortgagor not made party—Prior 
mortgagee refusing to accept deposit in full settlement 
^Cettt In redemption suit—Right to. 


0. P. CODE (1908), 0. 34. E. 14. 

In a redemption actifll the Court is bound to give the 
mortgagee bis costs of the suit unless the Court is of 
opinion that bU conduct has been vexatious or unrea¬ 
sonable so as to disentitle him thereto. Nor can he, 
when his conduct was neither vexatious nor unreason¬ 
able, be made to pay the costs of the person suing for 
redemption. The fact that a prior mortgagee refused 
to accept a deposit made by a subsequent mortgagee 
under S. S3, T. P. Act, when it is found that the deposit 
under S. 83 was not full and correct and that the 
mortgagors were not made parties to the a{)plication 
uoder S 83 cannot amount to vexatious or unreason¬ 
able conduct on the part of the prior mortgagee so as to 
disentitle him to costs in a later suit for redemption by 
the subsequent mortgagee. {Abdur Rahman and 
Somayya.JJ.) MINaKSHI AVYAR.:'. JaNAKJ K ACHA- 
LiER. 55 L.W. 413=A,r.R. 1942 Mad. 692-(1942) 

—0 Si, B. li—DiscrtUon of Court—Moniagu $ 

iMaction— De/ay in suing—If ground for disallowing 

interest before suit. 

O 34. R, U. C. P. Code, does not deprive the Court 
of its discretion to refuse interest in appropriate cirwra- 

stances. Where a mortgagee has been for a 

long time and has not satisfactorily 

inaftion for several years, the Court m a suU or Mje 

can properly refuse interest prior T R 

Tyabii. J/.) HuNDaLDaS v. BaluKHaN. LL.B. 

^^^^^0^34. Er.^il and 4— at which 

\\\t> and future interest are to be awarded. 

It is only at the contractual rate tljat the 
and future interest should be allow;ed under 0. 34, Rr. 4 
lad 11 Thu interest may altogether, for good reasons. 
Se disallowed, but if interest is allowed it must be at the 

wntractual rate. {Allsop ami 
iSwaN DaSp SkIMATI KawaE BlBl. 19*2 ■A.W B. 
(H.O.) 330=1942 A.L.J. 616=1942 A.L.W. 696- 
A.I.E. 1942 AU. 444. 

-0. 34. E. 12—Sale of property free from prior 

mortgage—When may be ordered See 1^41 Dj. C^- 
342. Kaiser'-'HAN v Abdul Ghani. z02 10. 
808-16EC.3l8-A.IE. 1942 Cal- 188. 

_0. 84. E 13 (X)—Person "interested in Pro¬ 
perty''—Calcutta Corporation having statutory charge 

for unpaid taxes—LiaHliiy. to pay suck taxes. 

The fact that the Calcutta Corporation bM a 

charge upon the property sold for the unpaid . 

notgivethetBan interest in that r-^, 

mea„i„sofsab.S.(l) of R. » 0 . 34, C. P. 

The liability to pay the taxes does 

gagee but lies on the mo.tgagor who “I 

the property, and the auction .. s,alurory 

chase will take the ptop«f‘y inrlsdiciion to 

cha.,. The Co.,; ',h. ,.I. 

order the retention. Ill Court or in 

proceeds in a morigape sale for . jj) 

Calcutta Corporation. d. , . Tywyi 76 

Satish Chandra Das p. Kamala Bala Devi. ro 

—0^31 B l4-Applicabimj-Bomb,y Land 

Revenue Cod;, S® 86 and h-S,U 

perty at instance of ' Validity. See 

rent under rent note by moHeag ca ANnS? 44 
Bombay Land Kbvenub cod*. 86 and 87. 44 

i4-AppIicabiJi(y-Conditions-Mort. 

gage suit for sale-D^reefo ^oney 

and sale of "mortgaged prog^ 7 

decree—If barred. lARp. 

t'.LACHMAN LALG05WAMI. 1991.0.22- 14 B.r. 
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0. P. CODE (1908). 0. 34. E. 14. 


0. P. CODE (1908), 0. 40. E. 1. 


619^8 BE. 481 = 23 Pat.L.T. 267=A.I.B. 1942 
Pat 60. 

^—>0. 84, E. and scope — ^^fort^ 

gagee punkiting one Uem of mortgaged propet ty direct 
ed to it told drtl under aecree at sale for Government 
revenue—‘It trustee for purchaser of other items — 
Purchase if imaltd under 0. 34, R. 14 —Trusts Act, 
S. 90. 

Th« only limitations which fetter the power of a 
mortgagor to purchase the mortgaged property are those 
contained in O. 34. R. 14, C. P. Code and S. 90 of* the 
Trusts Act. The former aims at affording to the mort¬ 
gagor a measure of protection against the mortgaged 
property being sold at a disadvantage, while the Utter 
is much wider in scope preventing,'as it does, persons 
standing in a special relationship to certain others, from 
taking advantage of their position to secure a benefit to 
themselves in derogation of the rights of those others. 
Where a mortgagee who has obtained a decree for sale 
of two items of mortgaged properties, the decree 
directing that the first property should be sold first and 
then only if it is necessary the second pioperty should be 
9blo, purchases the first property at a sate for arrears ot 
revenue for a very low price it cannot be sdd that the 
purchase by him at such sale can be ignored either on 
the ground of its being prohibited by O. 34, K. 14, 
C. P. Code, or on the ground that the mortgagee in 
purchasing it is only a trustee for owner the purchaser 
of the second Uem from the mortgagor. It cannot be 
said that the mortgagee owes a legal duty tu the 
purcha'-er of the secorsd item whi.ch wouM stand in the 
way of his acquiring the property for himself at the 
revenue sale with the object of getting round the resinc- 
■ lions placed on him by the decree. The mortgagee 
decree holder is in no sense In a fiduciary position in so 
far as the purchaser of the second item is concerned, and 
In purchasing the first property he cannot be deemed to 
have availed himself of any specihl position he held. 
Wheii these two conditions ate not satislied, the fact 
that he gains an advantage to the prejudice of the pur 
chaser of the second item cannot afford any ground of 
relief to the purchaser of the second itern. So long as 
the revenue sale is not due to any .wrongful conduct on 
his part, there is no reason why the mortgagee shouki 
be held to be in a worse position than a stranger pur 
Chasing at the revenue sale and obtaining a clear title 
incapable of being aruailed by anybody.. When he is 
under no duty to pay (he revenue due on the first 
property and when lie does not scheme to bring about a 
default in its payment, his position U not dKfennt from 
that of a second mortgagee, who purchaNes the morl 
gaged properly at a sale by the fitit mortgagee in 
exercise of a power of sale. The law does not, subject 
to certain well-known exceptions, prevent the wary and 
the'diUgeni from taking advantage of their less fortu¬ 
nate fellowmen, if the Utter do not exhibit that degree 

of ulertneii which is necessary for the piotei.ion r>l their 
interests. {A'riihua wami Ayycugar and A'unhi 
A’rtWl*,//) ti(lV|N1)ARAj\M PiLLAI A|ACAI*1 >a 

CHiTtiAR. 66 L W.736-1942 M.W.N. 828. 

mortgagor unthiolding r,‘,!fsii.‘n of khu :k.»hl>/w 
from mortgagee—Pe.ree f-'r P->ssettu'n .inj 
Ef^iy ndtmfti^n^ $f cjn tf uU t$$ f 

Whert %Utf the exfmlion of u usufiu luary moil 
the oiortgagordoci not deliver po>!<sji(,n th^ 
ij^*ls thog|h hehadoot tcqulied anjr exmoprictAn 
m th^m xnd the niort|{A>;cf iheftupcvn obtain* a 
deerta for hii ejrctmfnt an^I aIx) ihe 

merely represents compen^arion (or the esufruct to « huh 
Ihe noitgagee was entitled and hence he cannot bring 

V. D, 1942-21 


the equity of redemption to sale in execution of the 
decree for damages by virtue of O. 34, R. 14, C. P 
Code. (Shtrrt^. J.M and Sathe, A.M.") AXAL SiNOH 
P. Anand SWARUP. 1941 E.D. 1134=1941 0 A. 
(Supp' 942=f941 A.W.E. (Rev.) 1173. 

——0.88, Br. 6 and 6— Applicability-—Conditions— 
Disposal ol property subsequent to suit— If condition 
precedent— Oisp'isa] m tde before suit —If may be relied 
on in Support of application for attachment. See 1941 
Dig.. Col. 343. BISHAMBARDAS & CO_xr. SachOO- 
maL KotoumaL. 197 1.0. 291=14 E S. 99 

O. 88. B. 6 —Attachment without calling upon 
iudgmenl aebfer to turmsh secutity—Legality. 

Un'Jer O. 38, R 5 the Court cannot order attachment 
before judgment without first calling upon the judgment 
debtor to furnish security. {Mir Ahmad. J.) BHaO 

Chandp.SujanSingh. 1991.0.209=14B. PcBh. 
79=AIE. 1942PeBb 17. 


' V. OB. j». o ana u 
Personal decree not 


at, a 


»—mvTfgnge eutt—' 
passed—Jurttdhiton to order 


attachment. 

The words “any decree that may be passed’’ in O. 38, 
R. 5 (1) are wide enough to cover a possible decree and 
in a mortg.dge suit the Court has jurisdiction to order an 
attachment before judgment under the last clause of 
O. 38, k. 5 although a personal decree has not been 
passed under O. 34. R, 6. {Mtr Ahmad, J.) BHaG 
CHANDP. SUJAN SISCH. 199 I.O. 209 = 14 E Peah 
79 = A1R. 1942Pe8h 17. 

-O. 89 B. ^Mortgage suit—Order in fat our of 

mortgagee—It *a« be made after final decree and sale 

An order under O. 39 R. 9. C. P. Code, can be made 
in favour of a mortgagee after a final decree is passed 
in the mortgage suit, and even after the sale before its 
i-onfiimation. {Nasim Ali and Blank JJ.) PaSHu* 
pati Nath Pal p. DurjodhaN kov, 46 O.W.N. 
898. 

—0 40 E 1—Bank appointed receiver—Moneys 
realised as Itceiver put into its current account under 
Court s order—U become assets of Bank. Sse Banker 
andCustomer. 460.W.N. 910 oakmk 

— 0 40 E. 1—Murtga^ Appointment of 
receiver—R.yment of levenue-Liability of mortgagor, 
.frr 1941 Dig.,'ol. 346. HaRIDASSaHA p DULal 

CHANDRA. 199I.C.728.14E.C. 6M 

p. 40.Br. 1 and 2 and O 48. B. 1(8)— 
Order hx.ng remuneration of reeetter-Appeaiaitltty. 

Though the Court has the power to make the order 
oxmg the remuneration of a receiver appointed by it at 
any lime, nevertheless it must be regarded as part of the 
order of .ippolntment. When it is made subb<quent to 
the order of app-ointment It is really a continuaiioo of 
the original order of a4>|>ointment, at any rate it it so 
clo.'t 1 y connected with the original order that it must ba 
regarded as part and parcel of that order and hence such 
an order as to repiuneration would be appealable under 
O 43, T. 1 (S.) {.Stone, C.J and Best, J.) ROl'HULAL 
JAGANNATH t , THE illRnAGAKH COLLIFRIIS Li D 

I.L.R (1942) Nag 671- 1961 0 874-14 EN 5& 
-1942N.LJ. 191-AIB l942 Nag.64. 

‘•>»f—f‘rMtedtmgs under 

20 R. 1- -Plarnti/r ,t.-.!ssed entitle! to tpeciAc 
,\irebHi pr.t'.rtymaaiuJ 

j It Is open to the Court in psceedings urJer O. 20. 
. R.l2* i Code, i!> a pattiUen >\i\i to ap>pomi a rtctlrtt 
ot ihe VN^rlc pirpciiy pending cMvUion. t! the h»rmncr 
ol lU plimiiff Who is tntukd to a sj^itved, 
ond \j1ed shai? in the and wnoU 

f to a' oo'i.'t.a'cle of U s'Pfv cnc?rc pro&ta* 
lie 19 cniiHeil to a»k that h\^ ‘hsra T^haold be saf^ 

















in 

0. P. CODE (1908). O. 40. E. 1. 

guarded. {.Davis, C.J. and Passion. /.) SahIJRAM 
RUPCHAND V. ALU TUNDU. I.L3. (1941) Ear. 
568>^2001.O.74»14B. S 05=A.1.B. 1942 bind 
« 0 . 

— -0. 40, E. I—Powers of receiver—Right to sue 
for debt due to deceased person—Succession certldcate, 
if necessary .y«1941 Dig.. Col. 346. ANILChundeh 
M lTRAf. INDIAN ECONOMIC INSURANCE CO., LTD. 
1971.0.437 = 14 E.C. 362. • 

0. 40, E \—/i(ceivtr — Appointment — Effect— 
If creates charge—Chargecreated bp decree of competent 
Court—Receiver not made-psrty tosuil—VcUidtty of 
charge. 

'Where a person is granted a charge in a decree passed 
by a Court of competent jurisdiction, and that decree 
stands, he is in a better position than a person who 
has no title to the property in question. The fact that 
the official trustee as representing him is appointed 
receiver in a suit by him on behalf of the latter for 
partition does itot g^ve the latter a charge. The receiver 
is an officer of the Court appointed to bold the property 
in suit for the beneht of the person who could show a 
title to it. When the officer gets a decree in the suit on 
behalf of the person whom he represents, the latter 
would have no greater tights than are conferred by the 
decree. The fact that the party who got a charge over 
the property did not make tiv? official trustee a party to 
his suit would not affect the validity of the charge creat* 
ed by a decree of a competent Court. {Ltach^ C.J. and 
Byers, J.) SUBRAMANIA IVER V. THANDaVAMUKTHI 
CHfcTTY. IIi.E. (1942) Mad. 933 = 65 L.W. 433- 
1942 M.W.N.463=AIE. 1942 Mad. 670- (.1942) 2 
M L.J. 116. 

——0. 40, E. 1—Receiver in execution—Appoint¬ 
ment-Prior attachment of property—If conoition 
precedent to validity of appointment. See C. F. CODE- 
S. 51 AND 0.40. 1942 M.WN. 116. 

I •■■■ "0. 40. B. 1—Receiver in respect of ri;^tto 
future maintenance—If can be appointed. 

CODE, SS. 51, 60 (1) AND O. 40, R. 1. 1942 O.W.«. 

40. R. l-Receiver in respect of 
perty—Execution of personal decr^ 347 TaQI 

Propriety-Powers. See 1941 D-g . 

Husain v. Shvam behari. 197 i.u- * 

319-A.I.E. 1042 Oudb 206. of-Mortgage 

-0. 40, E. 

suiW-Appointment mor'gagee alone— 

-Effeci-Receiver-I 

Payment of property tax J y^cRicuLTuRlSiS 
behalf of ^ ”viSO {c). 66 L.W. 298 = 

RELIEF ACT. 

(1942) 1 ' 2^xu/e as to remitne/olio/' of 

- -^0. 40. B*- ^ receiver. 

when a party interested pro- 
TheEnE'»9f receiver, he is usually required to act 
pose* „ j,iileis by consent. There is nothing to 

without ^ is different in India. But the Court 
show that ^ .j nece-vsary make an order 

remuneration to such a receiver. {Stone. C J. 
aUowing BUDHULaL JaGANNATH » THE 

ufttDAGABH COLLIERIES LTD. I.L E. (1942) Nag 
? 7 ff 1991.0 874-14EN, 306=1942 N.L.J. 191 
^aXE 1942 Nag. 64. 

_'_! (> 40 , E 1 —Scope—If controls S. 51 («»’)—* Just 

convenient’’—DUcreiion of Court in appointing 

receiver in cJtt^cirtion. SceC. P. CODE S.5l(rf). 28 

^40i R 1 —Title of receiver—Receiver ap- 
^inte^'O respect of contingent debt- Receiver giving 
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C P CODE (1908), 0. 41, E. 1. 

notice to debtor and latter admitting claini—Title of 
re'eiver, if perfected. See 1941 Dig., Col. 347. ANIL 
Chunder Mitra K. Indian Economic Insurance 
C o., LTD. 197 I.O. 437= 14 E.C. 362. 

-0. 40 R. 1 (1) and \^)—Relative scope—Ap* 

pointment of receiver in respect of judgmeni-debtor's 
raiyati holding—Power of Court, 

The general power under 0.40, K. 1 (1) is curtailed 
by O, 40, R. 1 (2) and therefore O. 40, R. 1 (2) is a 
clear bar to the appointment of a receiver of the judg* 
ment debtor’s raiyati holding the sale of which is 
prohibited by S. 46, Cbota Nagpur Tenancy Act, as the 
deCree-buldei cannot be said to have a present right to 
remove the judgment-debtor from the possession of the 
raiyati holding. {Agaewala, J.) PaRMESHWaR RaM 
p-Charu Ram. 198X.O. 818=14E.P. 604 - 8 E.E. 
464=A I.E. 1942 Pat. 62 (2). 

-0. 40, B. 1 {2)-Applifability-Properiy tn 

possession of party to litigation. 

Their Lordships left the question, whether 0.40, 
K. 1 (2), C. P. Code, has application only to properties 
in the possession of third parties or is also applicable to 

properties in the possession of one of the parlies to the 

litigation, undecided and observed that the rule should 
be so amended as not to leave any doubt as to the true 

interpretation. {Ifbal Ahmad, C.J., 

Yorke afui Mathur. 7 /) TUI^HA DjVt P. ShaH 
CHlRONJU LaL. 1942A.W.E. (H.O.)337 (2) 1942 
A.L.W. 646-A.IE. 1943A. KFB.). _ . 

-0. 40. E. 1 K%)Scope and effect 

respect of property m possession of parties to litigation 

—Power of Court to apPoint. , / .t. 

O 40 R. I (2). C.P. Code, is inteiided only for the 

nrfti^iion of persons w'*'® parties to ihclitiga- 

P n S sub-rule does not debar the Court from 
JemoVing one of the parlies to the litigation from the 
uossession of property of which be is in possewion, by 
ibe appointment of receiver. Where the dispute is 
between parties to the suit or litigation, if it is just and 
convenient for the purpose of enforcing or carrying out 
the diieciions in a decree, a receiver may be appointed 
even where the party in possession is not liable to be 
removed. {Agarwala, /) BaNWARI LAL 
Baldeo Sah. 2001,0. 649=14 E.P 670-8 B E. 
710 = 23Pat.L.T.91 = AIE 1942 Pat. 240. 


-O. 40. B. %—Security—H mandatory. 

0.40. 1<.3.C P. Cwle.isnol mandatory in rcspKt 
of security. {sXir-e/f, SM. and Sathe, /./»/.) hURAJ 
Bux SiNCH V* Gava Prasad. 1942 0 A (fiop^) 
267(1) = 1942A.W.E. (Rev.;281 ( 1 ) = 1942 O.W. 

N. (B E) 372= 1942 B D. 461. 

-0. 41, R. 1 and 0 43. B. l-Combined effect^ . 

—Failure to hie copy of formal order in afpea fr 

an order—Effect. . j » 2 

The combined effect of O. p j>,f 

C, P. Code, is that the procedure Vac 

O. 41 to the effect that the ®emorandum shah be ac 
companied by a copy of the decree appealed from, must 
be held to apply in the case of appeals from orders M 
distinguished from decrees. Hence in an appeal 

an order it is obligatory upon the appellant ‘0 n*® 
with the memorandum of appeal a copy 
order also withou* which the appeal is dearly _ 
pete,It. {Thomas, C.J. and 

PRASAD R^mpaL. 200 10 479-14B.abO^ 
1942 A L.W. 221 = 1942 0;A 15/“ 1/// A W B (0. 
C.) 161= 1942 O.W.N 218 =A.IE. 1942 Oudb 

- 0 41 R i_Cf.n]piiance—Amendment Of decree 

under S. lOrhfadTas Act [iV of .19381-Appeal a^om. 
panied by copy of order directing amendment al^- 
Neither original decree nor amended decree produced 
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0. P. OODE (1908). 0. 41. B. 4. 

Appeal^lf can be treated as one a^inst amended 
decree. See MADRAS ACKtCULTURISTS’KSLIEF ACT, 
S.J9. 58L.W. 668 . 

-■ 0. 41. Br. 4 and SS—Apph'ea^iiity and teope — 

P09€rt tf appiUatt undtr. 

The proTiiions of O. 4l. Kr. 4 and 33 are wide and 
give the'appellate CoQtt ample powers to pass such 
orders, as it ma; deem just and proper and necessary, 
to do fall justice having regard to all the circumstance.' 
of the case. But these powers must not be so ^plied as 
to disregard other provisions of law, such as the Court* 
Foes Act and the Limitation Act. Where there is a 
distinct and separate decree against some defendant or 
persorts who have not chosen to appeal, neither K. 4 noi 
R. 33 should be applied. In the absence of good and 
sufficient reasons, a right of appeal should not, after it 
has lapsed, be handed out gratuitously to persons who 
have themselves neglected to avail of it, especially when 
they have not asked tor it, and the interests of the case 
do not require it for the purpose of doing justice to the 
persons who have appealed, {flfertdtth and S/uarer 
J/.) MU&SAMAT JAUPATI KUEK tr DAMRI SAHU 
HalRHORi Ram. 20 Pat. 811»198 10. 621 >'14 
BP 460«>8B.B. 421-23 PL.T. 688 = A.l.B. 1942 
Pat. 204. 

I ■ 0 - 41. B. ^-^Applieabiliti~—Powers of Court — 
0. 32, K, Z—If qualified iy 0. 41. P. Power to retry 
deeree in favour of dead person whose legal representa 
tivt it not brought on record. 

The provisions of O. 22. R. 3, C. P. Code, are not 
qualified by 0.41, R. 4. C. P. Code. O. 41, R. 4 does 
not apply to a case where all the pidintiffs and all the 
defendants are not alive, and it gives no-power to a 
Court to vary or reverse a decree in favour of a person 
who is dead and whose legal representative has not been 
brought on the record. {Davii, C.J. and Weston, J ) 
Chulam Mahomid V. Shbrdil khan. I.L.B. 
(1942) Kar. 436-A.IB 1942 Sind 167. 

O. 41, B. 6 — Applieaiiltly^-Apptal from order 
refuting to set aside Kxpitt^ decree—Potoer to order 
stay of exteulion of deertt-^Ordtr for stay—P.xecution 
tale held in tpUe of order—If illegal or without juris' 
diction. 

Art appellate Court hearing an appeal from an order 
refusing to set aside an exparte decree under O. 9, R 3, 
C. P. Code, cihnot order slay 0 / eiccution of'the decree 
Itself. O. 41, K, 5. C.P. Code, doc' not apply and it 
not therefore competent to the appellate Court to stay 
proceedings in execution of a decne merely by reason of 
an appeal having been preferred from the order of the 
trial Court refusing to set aside the decree passed ex¬ 
parte, If the appellate Court in such a Ctse orders 
stay of execution of the decree, it is wholly without 
jurisdiction and is null and void. If execution is pro* 
ceeded with and a sale takes pl.-i:e in spite of the Illegal 
order of stay, the sale cannot be held to be illegal or 
without juiisdiction. The sale is valid and w||j stand. ! 
(^Harriet, C-J- and Okailt, /.) MOHar Lai. Mahto | 
p. SHIBuHARI CHAt'BR. 197 IQ. 651-14 Rp 3071 
-8 BB 273 - 22 Pat.LT. 1018‘ A.IB. m2 Pat. ' 
146. 

■ '0 41. B. 6 and 8 47—Stay of execution in 

transferee Court pending appeal—Dismissal ^ppe*|— i 
Fresh execution application. If nece«sary>.Effect of i 
decree being affirmed In appe><|—Mrign—Limits to ^ 
doctrine ol. .S'/*- l94l Dig., Col. 348 Sakoop Na* ' 
RAIN v.SuRAj Mohan UWAU A IB 1942 Oudh 
84 . 

' " . 0. 41s R 5—Stay—When take^i effect—Salt 
after M%jf order bet hefote I'Cimniunlceilon^Validity* i 
i'/ymi Dig.. Col. 348. RaJ RaMapur SingH »!. 


C. P. CODE (1908), 0. 41. B. 19. 

PIRTHVIPAL SISCH. 17 Luck. 189 = 202 1 0. 278 
-16 BO 119-Al.B. 1942 Oudh22. 

““■“0. 41, B. 10 Appeal—Order directing security 
to be furnished within a sjecified time—Security ten¬ 
dered in time—Rejection of appeal before testing— 
Propriety. See 1941 Dig.. Col. 349. RaNGaSWaMI 
Nadar v, pitchaimani Nadar. A.I.B. 1942 Mad. 
29 = (1941i2 M L J 291. 

■ 0. 41, B 10— Security for costs deposited by 

appellant—AppUeatson for payment by tuecetsful ref 
Pondent—Forum—Practice of Peshawar Court, 

It is the practice of the Peshawar Court that the suc¬ 
cessful respondent entitled to the money lying in the 
Court as security for costs furnished by the appellant 
unde# O. 41, R. 10 should apply for payment of the 
same to the original Court and not to the J. C.’s Court. 
{.yfsr Ahmad. J.C.) PaRTaP SiNGH p. HaRKISHAN 
'^INCH. 199 10. 46 = 14 E. Pesh. 78-AI.B. 1942 
Pesb. 14. 

0. 41. B 14 (ai amended in Pegbawar)— 

F.ffeet of—If enjoins appellant to tmpleaet at respon¬ 
dents all persons whs were parties to original suit. 

O. 41, R. 14 lays down the procedure a-* to the service 
of notice on the respondents and the proviso added by 
the Peshawar Chief Court makes it possible for the 
appellate Court to dispense with the service of notice on 
those respondenu who were not interested in the result 
of the appeal. Beyond this the rule does not go. It 
does not necessarily lead to the conclusion that all the 
persons who were parties to the suit should 
be made parties to the appeal. There is no provision 
of law which denies to the appellant the right to Im¬ 
plead only those persons whom he considers necessary 
and proper for the appeal. 'I he appellant'certainly runs 

% ^ ** commits a mistake. 

5 P.R. 1892, Rcl on. {Ahr Ahmads /.) MaHOMBD 

PeXT- « 


— O. 41. E. 12-SfoPe and applicability of. 

Anapph«tion under 0,41. R. I9hiht only wav in 
which an order under O. 41. R 18 ran ^ 
except possibly in revision. *'nder O Ig’n?* 

Com, U given no discretion. Where the .,iLrfr*y pr^; 
IS for hconung. the Court Is bound to readinif the 
appeal. I, is a condition of the Court readmiiUil ih! 

aXh 'r'’ has to be ‘prfvid 

Mtufied that his excuse, con- 
slltutcd a sufficient cause’ why he did not do wha?he 
ought to have done, (firaund. y ) Ratan lA t 
Zah00R'UL*HaSan. 1942 A.L.W 66. 

0. 41, B. 19—Scspe—If exhaustive—Appeal— 

Dismissal for non payment of costs of paper book— 
Jurisdiction to retlore—Inherent powers. 

O. 4|. R. |0, C. P. Code, does not exhaust «he 
powers of ihe Court in a pioper ca^e to re-admlt an 
appeal or an application dismissed for defiuli or want 
of prcsrcution. '^e Court h-s inherent power, under 
S. 151, C. P. Code, to make an order restoring ait 
appeal or applu ation for 'he ends of justice or to ore- 
veoi un of the procw of the Court, without wy 

icfcrenet to the period of hnm.tion fixed for applica- 

lions to re-admit appeal* or to restore anv other 

of ^ .K. 1! 

rent power, under S 15|. c. P. Code, rtutore the apocaL 
i Di! itia, J. NINO>PPa VaRaSINGaPRa - CHaN- 

653-16BB. 103-44Bom, 
LB. 367-A.1B. 1942Bom 198 , ^ 
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0. P. CODE (1808), 0. 41, B. 20. 


0. F. CODE (1808), 0. 41, B. 23 A. 


0. 41| B. 20—Addition of parties—Parties 


against whom right of appeai is barred by limitation, decided. 


0, 41, B. Applicability—AH ^uiAlons 


1941 Dig., Col. 350. RaMESHWaR i/. Ajudhiya 
Prasad. 17 Luck. 176. 

—0. 41, B. 2QScape afid applicability. 

0. 41. K. 20, U discretionary and not mandatory. 
The discretion must also be used subject to any rights 
which the party may have acquired owing to its non- 
itnpleadment. {SatAe, J Af.) Ram DavaL v Shri- 
MaTEDEVI. 1942 AW.B. (Eev.) 26»1942 0A. 
(Sapp.)26«1942 0.W.N. (BB.)15»1942 B D. 15. 
——0. 41, B. 22—Applicability—Appeals under 
Provincial Insolvency Act. Sec 1940 Dig . Col. 341. 
JAIKRISHNA V. SawatRam. I.L.B (1942) Nag 156 
.«20110. 439*15 BN. 47. 


Rule 23 of O. 41, C. P. .Code, applies where an appel* 
late Court has reversed a decree and all the questions 
' arising in the case have not been decided by the Court 
of first instance. Where all the questions are decided 
by the Court of first instance R. 23 would have no 
application, (GAulam Hassan and Aparwal, //.) 

NOOR Mohammad.*/. Suleman Khan. 203 LO. 
236 = 15 B. 0.166 = 19420. A. 430=1942 0. W. N. 
620= 1942 A.W.B (C.C.) 322 (2). 

-0. 4l, E. 23—Decision on merits—Order of 


remand—Appeal. See C. P. CODE, S. ISLAND 0. 41, 
R.23. 1971.0 13. 

-0 41. R. 28 (Allahabad) and Conrt'PeeB Act. 

0. 41. E. 22—Limitation—Appeal to High I S. Ex parte decree alter striking off defence—No 


Court from original decree of Subordinate Court—Date 
of service oi notice on respondent or pleader—Affixing 
to office of respondent's advocate—If due service. See 
c. P. CODE, O. 3, R. 5. (1942) 1 M L J. 245. 
——•0.41, B, 22 —Right of respondent to attack 
lower Court's decision, 

0. 41, R. 22, C. P. Code, gives a respondent power 
only-to support the decision of the tower Court and not 
to attack it, when be has not appealed against it or even 
put in cross-objections. {Tek Ckand and Blacker^ /J.) 

Raja Ram v. Lehna. 199 IC. 700=14 E.L. 412* 
44 P.LB. 80=A.IB. 1942 Lab. 87. 

-0. 41. B. 22 and Court Fees Act, S. 6 A (1) 

(asamondedby U. P. Act XIX of IQZB)—Right to 
file cross obieclton, when there is no rtght to appeal— 
Appeal under S.t'Ai^),Conrt'Ftes Act—Cross Ob/ec- 
/ions if can be filed in. 

Where the law confers no right on a party to file an 
appeal, it follows that he is precluded from filing cross¬ 
objections to the appeal. A defendant is not entitled 
to file any appeal under S. 6 -A (1), Court Fees Act a.>! 
he is not a person who bad been called upon to maxe 
good a deficiency in Court-fee. It follows that he is 
not entitled to file cross objections in an appe* 
by the plaintiff un.ier that section. ‘’7 

Ghulam Hasan, JJ.) ABHLaKH q 46 = 1942 

ThaKUR PR.aSAD. 200 10. 860=16 BO OWN 
AW.B. (00.) 258=1942 O.A. 286-1942 O.W.W. 

a82=AI,E 1942'0udh391(l)- 

O. 41, B. party to appeal— 

egamt party to stdst " 

,«d pteclud- 

O. 41, gij g cross objections directed not 

ing a «s^"dent from J ^ 

against the appe»f ‘ ^1/ to the appeal, (yenkata- 

has not been made a pa KRISHNA- 

'titnatta Rao^ SECRETARY OF STATE. 56 L.W. 

TW ?943Mad 16=(m2)2 M L J 431. 

678 * R Right of respondent to 

I / HBt prattUd by lower Court without filtng 

^'■«/-^'"or 4 LB' 22 , C.P, Code, a resoondent can 
^”^f^the' decree granted to him on any ground 
*r**Wed against him in the Court below, but if be wants 
a^ecree for a higher light which he prayed in the plaint 
but which has not been granted to him, it incumbent 
on him to file cioss objections. {^Divitia and A/ack/in, 
//) SECRETARY OF STATE 2/. CHIMANLaL JaMNA 
DAS. I L.E. (1942) Bom 367= 201 I.O. 420 -16 E. 
B. 76 = 44 Bom.L.B.295^AlB 1942Bom 161. 

—0. 41. B. 23 and S. 161—Appeal—Order of 
remand under inherent power. Sec 1941 Dig., Col. 351. 
GOPAL CHANDRA CHANDA V. DWARIKA NATH 
BEPARI. 74 O.L J. 636. 


finding recorded on issues—Reveisal in appeal—Re¬ 
mand, if one under 0. 41, R. 23—Refund of court-fee. 
.yre 1941 Dig., Col. 352. SHtAM SUNDER t/. VENNEY 
PkakaSH. I.L.B. (1942) All-84. 

-0. 41. R. 23 {Allih&bii)—Interpretatton— 

'Have not been decide^ by t(\ meaning of—Remand f«r 
retrial after refrasningof issue^tf falls under a. 23 
—Appeal—Inference of remand under R. 23 in prefer- 

enee to remand under inherent iurisdiction. . 

The words 'have not been decided by it m 0-41. 
R.23, C.P. Code as amended by the Allahabad High 
Court must be taken to mean 'have not been prr^peiiy 
decided by it’. Where an appellate Court sets aside a 
decree dismissing a suit on ehe ground that an issue had 
not been properly tried by the trial Court and remands 
that issue for retrial after reframing it, it is a remand 
under the Code and not under the Court» inher¬ 
ent iurisdiction and is hence appealable. Ordinarily 
a remand under O. 41, R. 23 will be readily Inferred in 
preference to an assumption being made that the remand 
was under the inherent juiisdlctbn.- {Braund. J.) KaM 
PRASAD SINGH V. SaBZ AU ShaH. 1942 A.L W. 48. 

-0.41, B. 23 and 0. 7, E. 11—Order dismissing 

suit after deciding preliminary Issue as to its maiotain' 
ability —Nature of -Remand by appellate Court for 
further proceedings—Appeal, See C P. CODE, 0.7, 
R. 11 AND 0.41, K, 23. 44 P.L.E, 236. 

-0. 41 B. 23—Order under-If revisable. See C. 

P. CODE, S. Il5 AND O, 41, R. 23. 1942 0 W.N. 236 
= 1942 A.W,B (0-0)171. 

-0.41, Er, 23 SiTit2b—Order under R. 23— 

Conversiem into one under R.25. , < rk ai 

An order which is really passed under R 23 of 0.41, 
C. P. Code, whether it is proper or not, '! 

had become final be treated as one under R. 25 of that 
order. {Shirreff, S.M. and Satke, J.M.) 

Sharan Gupta Ram Gupta. 1942 i 

71 = 19420 W N. (B.B.) 112=1942 A.W.B (Eer.; 

6&=1942ED. 144. , 

0. 41. R. 2S—Breliminary point—Mewing. 


A preliminary point does not necessarily ^nv 

collateral to the^ merits of Ihe case but 
point whether of fact or law. the deciMon O" 
renders the decision of other Istoes arising m 
unnecessary. (Bhide, J.) KHUDA ^ ATA 

Mohammad. 20110.169= 16 B.L. 33=44 P.L.B 

133=AIE 1942LahlS6. ^ (at 

-0 41, B. 23-A and 0. 43. B. 1 W (as 

amended by Lahore High Coart)-/»f« 

R. 23 A of 0. 41 made by the Lahore High Court 

under S. 122 C. P. Code, as *e 1 M the 
made in R. 1 (u) of O. 43. pro'-iding 
an order passed under R. 23 A of O. 41 are m 
of the High Court. R. 23-4 of O. 41 as emend^. 
not offend against. S. 128, C. P. Code; it is not in any 
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0. P. OOOB (1908) 0. 41. B. aS-A. 

WAj InconiUtent witb S l$l or an; other provision in 
the body of the Code. S. ]04 permits appeals not only 
from orders mentioned in R. (l)ofO. 4 ^ a* 
enacted hat also from rules as mi^ht thereaiter be added 
by the High Court under S. 122, after following the 
procedure laid down in Part X. Accordingly, if the 
High Court adds a rule to O. 43. making an order 
appealable, which was not appealable formerly, soch 
rule is automatically covered bv 8. IO 4 . (7*^4 Ch.ind 
/ihJ Betkitt. //.) KlSHAV SiNGH o BACHAN RINGH 
20110 667 = 15 K.L. 68-44 P.L R. 253-A. I. E. 
1942 Lab. 201. 

—0. 41. E. 23-A. 25 aod Zl—Thtii Jud^tnot 
/ramine proptr issues anj wrongly excluding evidtHet 
—Order of remand under R. 23-A— Propriety. 

If the appellate Court 6nds that the trial Judge has 
not framed proper Issues and has wrongly excluded 
certain documentary evidence, itshouH frame additional 
insues and remand the ca«e under R. 25 an<l at the same 
time direct the trial Judge under R. 27 to admit the 
excluded evidence. It should not remand the case 
under k. 23 A for rehearing and re decision. (Tek 
Ckand and Reekett. //.) KmHAN SINCH t'. Ba^HAN 
Singh 201 Z 0. 667-16 E L.68-44 P.L.E. 253- 
A.IE. 1942 Lab. 201. . 

~~ —0. 41. R. 21—Additional evldenee—Admissiil 

lity-^CondtHont—Ooeument being above suspicion, if a 
su/^eient ground by itself. 

Before additional evidence can be admitted In an 
appelUte Ciurt it must b*^ shown that it falls within the 
purview of 0 41, R 27, C. P. Code. Tne mere fact 
that a document is above suspicion is not enough to 
Justify Ji< admission in an appelUie Court. (SU'rre/f, 
S.Af. and Safke, ChOKAT .SI^Gh v. Hava 

KhatIK 19420A. r8uppU09- 1942E.D 406- 
1942 O W N. (B R ) 818 = 1942 AWE (Rev ) 179. 

■ "0.41, 21—Additional evidence—Admissibi 

lity — Refusal — Grounds, 

Where certain documents were neither prorluced in 
the trial Court nor were they refused admission, and 
were not necessary to enable the Court to decide thf 
case, It was held that a refusal to admit them by the 
appellate Court was Justified, \Sathe, J^t.'i ChhaT* 
TARDHARI AhIR t>. GAKt^SH AHIR. 1942 OWN 
(BR.1 287^-<1942 O.A. rsnpp.) 195^1942 ED. 376 
S.1942 A.W R.fE«v)176. 

■ " 0. 41. R. 97—Additional evidence—Disentitling 

clTcumsIances Set 104| Dig.. Col 353. . FatiMa Big 

OFVlClAI. lltUSTEK. 198 I.O. 664 = 14 RR 

907. 

' “0 41. R 2!l—.iddUicnal evidence in appeal— 

Admisiiost—Recording of reasons—Ntettsity, 

Under O. 41, K, 27, C.<P. Code, additional evidence 
can no doubt be admitted by an appellate Court but 
this can be dona only under certain restrictions and 
whenever additional evidence Is admitted the Cr^rt has 
to record the reasons for its admission. A failure to ao 
record would render the evidence admitted liable to lx* 
exduded. (Saske, /. .17) ChokaT SinGH p 

CH'ii.hi. 1942 0 a (Sapp.) 376 (9^-1949 a WR 
(Rav ) 350 (8)-1949 O W N. (B E.) 664 ^ I &42 r!d 

0 41. R, 27— AJmitsi^n 4f 

in tteosed appeal—UneumemJ pu-poulr tgitkif’d •oo’ead 
penalty under Stamp Afl—Subsefuent talidattcm of 
ioeument—Ooenment \ f admitted likely r« makeapplt- 
eanf 'uteud \n tke ,an—Considerations if sngteitsst far 

its beiif a.imitti,l. 

Whete the reasons given bv a paity for failing to 
produce tha document in uueilloo in the trial Court 
were faiee. and deliberately false, tb« fact tha. the 


0. P. OODE (1908),'0, 41, B. 27. 

document, if admitted, would go far te prove that party'e 
case ancl-the (act that since the decision of the lower 
appellate Court the document had been validated by the 
payment of stamp duty and penalty cannot prevail 
against the consideration that the document was deli* 
berately withheld in order to avoid penaliles^d possible 
prosecution, and that false evidence was submitted In 
respect of the non-production of the document at an 
earlier stage and also false evidence in the suit regarding 
the dates on which the debts were incurred—false evi¬ 
dence which would have'been unnecessary had the docu* 
ment been produced. Under those circumstances the 
document sobght to be -admitted in the lower appellate 
Court and refused by it was also refused to be admitted 
in second appeal. (Grille, /.) GanESHPRaSAD v. MST. 
RAMBiTlUr. ILR (1942) Nag. 369 = 201 10. 
650=15 RN, 62-1942 N.L.J. 248-A.I.B. 1942 
Nag 92. 

■ ' ~0. 41. B. 27—Applieation for admission of 
additional evidence—Proper disposal. 

When an application for the admission of additional 
evidence in appeal Is made, it is incumbent on the 
appellate Court to pass definite orders either admitting 
or rejecting the additional evidence tendered. -An order 
of a routine nature‘by the clerk that the papers will 
remaih with the file is altogether insufficient to dispose 
of-ihe application. (Shlrrtff S M. and Sathe, /.Af.) 

Chonhar Kalwarv madho Prasad. 1942 A.W. 
R (Rev ) 353=19420 A. (Supp.) 379-1942 O.W. 
N. (BE) 677 =1942 RD 706. 

—0. 41, R. 27— Discretion of Court—Acceptance 
of documents. 

The acceptance of the documents under R. 27 of 0.41 
is a matter of discretion. Where a large number of 
spurious documents have been produced on behalf of a 
party and that party's agents had no scruples in tamper* 
ing with the evidence, it cannot be said that the discre* 
tion has not been rightly exercised by the appellate 
Court In not accepting them In evidence. {R. C Afstter, 
^kundkar and Pal, y/.) BiBHABATt DEVI f>. 

Ramkndra Caravan Rov. 202 1 0 651-16 RO 
865-47 OWN. 9-A. I.R. 1942 Oal.498 (SB). 

——0. 41. R. 21—Document for which there was sto 
occasion to produce—Admissibility in second appeal 
A document for the production of which no occasion 
aroM in the trial Court can be admitted in second appeal 
under 0. 4l, R 27, C. P, Code, when it is considered 
that US production and admission I- necessary to enable 
the second appellate Court to pfcnounce Judgment 
{Shirref, S.M. and Satke, /..V.) MST. KHUSHALO 
V. Chunnilal. 1912 R D. 728-1949 O A, iSnpp.) 
404-1942 O.W.N.(B.R.) 696-1942 A.W.B.(Rev.) 
378. 




■ 0* 41. B. 27—D^vumenls not taken in—Formal 

order giting reas,ms—ff ntetstary. 

No formal order giving reasons need be recorded by 
the ipi>*llate Court for not taking certain documents 
The law requires such an order only when documents rs- 
Jecte.l by the trial Court are received in evidence by the 
appellate Court. (R.C, fditttr, Kkundkar and Pal, 

« *'i*^A''SNDRA NaraVaN ROV. 
202IC. 651‘15 E.O. 355 - 47 OWN 2—AI^ 
1942 CU 498 (8 B.) . ^ ^ 

*1 *1- ^l^seunds V* admission—SuK^ 

The fact that the dooiments In qneetion were above 
-iisplcioft and that the ^-pposite >ide could not ad.tacs 
any vabd rfiwua foi their not being itted. are 
not .uffi^.ent cu Ju-tlfy iheir a.>I«ion under 

O 41. K. 27. C. CMe (S^J/*/,/.V> Kam BaDM 
TiwaRI e. Ram PRASAD SlNGH. IMS O.WJI. t.»- 
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0. P. CODE (1908), 0. 41, B. 23. 

B.) 126 = 1942 0 A (Supp.) 86 (2) = 1942 A.W.E. 
(Eev.)80(2)»1942B.D 170(2;. 

“0. 41, B. 28— Question of issuing commisticn 
^risin^ on/y tn appellate stage—Proper procedure for 
appellate Court. 

Where no question of Lssaing a commission in a suit 
arose in the trial Court at all and it is only at the 
appellate stage that the question arises, the appellate 
Court should adopt the procedure prescribed by O 41, 
R. 28, C P. Code. It should either issue a commission 
itself or direct the trial Court to issue the commission 
and, after the return of the commission, it should take 
into consideration the commissioner’s report. The 
Appellate Court should not set aside the decree of the 
trial Court and remand the case for a fre.sh considera¬ 
tion by that Court after giving the plaintiff an oppor¬ 
tunity of applying fora comml'Sion. {Agarwala. J.) 
Ramdahin LOHARt/. Ramdhani MahtO. 199 10 
91»14RP.628»8BB. 495-AIB 1942Pat 379. 
■ 0. 41, B. 81 ^Judgment selling forth arguments 

of ioth sides—Decision in favour of one party—Relief 
not stated—Judgment i f one in law. 

Where an appellate Court merely sets forth the argu¬ 
ments of both sides in its judgment and th^n decides 
that the arguments of one side must prevail simply 
i?ecaupe the counsel for that side promised' to put his 
client in the Box to make a particular statement and 
the relief which that party js given is not even 
stated, there is no judgment in Uw. {Shirreff, S M 
and Sathe, / M.') Kher PraI'HAV Maula )U- 
LAHA 1942 R.D 684= 942 AWB. (Rev.) 302 = 
1942 0. A. (Supp.) 328 = 1942 0 W.N (B.B ) 467. 

“ “0. 41. B. Pfon-complianee with-^ffov) 

aff'ets iudgment^lrregularity, tf and when can be 
ign^rtd. 

Non-compliance with the strict provisions of R. 31 of 
0. 41 may not vitiate the judgment and make it wholly 
void The irregularity may be ignored if there has been 
a substajitial compliance with it and the second appeH* * 
Court is in a po’iilion to a'^certain the 
lower apo“llaie Court. {Mtdelrv.f) ^®’J®<>nsTC. 
Maharaja Pate.'Jhwari Prasah 

861 = 1942 O.A. 442-1942 AWB. (0 0 'ij 

1942 O.WN. 613. o 

-0 41, E 33-Appli«Wy 

of appellate Court, C.P* CODt. • ♦ 

?^041 R ^^^•Fariies’-Meaningof-Awardof 

O. 41, B. SS ^ partttt to apptal— 

decru tn favour of Persons t 

R.33. C P. Code, is 
The word persons who were parties to the 

wide enough tome, 1 ,^ j,p. 

iutt m the trial Co • j had dismissed a suit 

peal. Where « without costsand decreed 

againt some o appeal by the latter the appel- 

It against the f ’ ,q decree costs incurred by the 
late Court Court, although they have not filed 

former m pfoss-objectlon and are not parlies to the 
anyappea W Sen, //) GiRfJA PRA. 

DPB ouPtA V. NiAZ Mahomed Khak. I.t. 
g ( 1941 ) 2 Cal. 666=46 O.W.N. 227 = A.I.E. 1942 

—o 41. B. 33— Powers of Court — Cross-obteetions 
filed by some respondents only—Respondents not filing— 
Power of Court to permit them to take otlfantage of 
tu'.h ohiections — Rule. 

Where only some of the respondents to an appeal 
have preferred memoranda of cross.objeciions* while 
others have not, the Court has power undef 0. 41 
R. 33, C. P. Code, to permit the respondents who have 


0. P. CODE (1908), 0. 43, B. 1. 

not preferred cross objections to take advantage of the 
cross-obje.-iions preferred by the others when such 
objections go to the very root of the matter and the result 
of not doing so would result in two contradictory 
decrees. {Fatl AH and Meredith, //.) BENARiS 
Bank, Ltd. t. George Macdonald FaLkner. 2i 
Pat. 397=204 I.O. 48=A.I.B. 1942 Pat. 498. 

-■ ■ ■■ 0. 41. R. 35—Silence of appellate Court as te 
costs—Inference. 

Where the order of an appellate Court is silent as to 
costs the order of 'be trial Court must stand. {Sothe^ 
J M.) WaQF IMDADIA V ASa RaM. 1942 OlA. 
(Supp > 66= 194? OWN. (B.B.) 100=1942 A.W.B. 
(Bev,) 60=1942 B.D. 132. 

-0. 41-A, R. 6—Scope—If overrides O. 3. R. 5 

—Affixture to office of respondent's pleader—Suffi¬ 
ciency. See C. P. CODE. O. 3, R. 3. (1942) 1 M.L. 

J. 246 

— -0. 43, B. 1 Order confirming salt without 

disposing of application under 0, 21, R. ^y-APpeat— 

Revision. ,, , , 

An order confirming a sale without disposing of an 

application under 0.21, R. 90. C. P- 

fall within the purview of 0. 43. R. 1 (j) and «. 

fore, not appealable. It U th^ refusal to set Mide t^he 

sale that is made appealable wd not a mere order wn- 

firming the sale. The High Court can 

with the order in its revisional 

shire, c.j.and NlRE^S’DRA NaTH BaNERJI 

V PiRESDKA Nath 202 1 0. 163-16 BO. 299 

46 OWN 773 = A.IB. 1942Cal. 480. 

_ __0 43 , E. 1 fB' and O 23. B. 3— Applicability 

ofO'43 R. * («)—KecoreJing of compromise under 
n 2i R. 3—Order that fresh decree could not be paw¬ 
ed— Appeal—Power of High Court in^ See 1941 Dig., 
^1.357. V. M. R. M.P.rHETTVAR FIRM p HaJEE 
Mahomed Sultan. 1941BaDg L.B. 774=198 ID. 
404 = 14BR. 198. 

. 0 43. B. 1 (q)—Scope — Order of interim 
attachment and notice—Defendant bringing into Court 
money equal to value of property attached—Order con¬ 
firming interim order and directing money to remain in 
Court as security—Appealability—If fallaunderO. 38, 
R. 6 or R. 5. See 1941 Dig.. Col. 357. BishamBARDAS 
d: Co. V. SaChoOMaL KOIOOMAL. 197 1.0. 291 «1* 

B. S 99. , 

-O. 48. E. 1 (8)—Order fixing remuneration o! 

receiver — Appealability. See CIVIL 

roDB. O 40. RR. 1 and 2 AND 0. 43, R. 1 (S). Win 

N L J. 191. 

-0. 43, B. 1 {i)-Order under 0. 40. R. \ (<>- 

Direction to recei ver to pay money to third person— 

Appealability- S 47. n an R M — 

An order passed by a Court under . • ’ \ 

C. P. Code, directing a receiver to pay any 

from him and payaWe to a third perwn (not a party to 

the suit) is not appealable either under 0. 43 ^ 

or under S. 47. C. P. Code. (Da:t 

/.) JASOOABM^'. GOPALDAS. I.L B. (1942) 

318=A IB 1942 Sind 144. 

-0. 43, B. 1 Appealability— Appellate order 

remanding suit after Selling aside trial Courts or 

retting aside an award. . ^ 

Where a trial Court sets aside an award on the ground 

that one of the parties to the reference 

petenttoreferonbehalfof another but the appel aW 

Co«fT disagrees with that finding and ^ ‘ 

for trial, the order of the W 

under 0.43, R. X («'. C. P. C^e. 

Madtley, //.) HaRSaRAN SinCH v. AGVA RA«- 
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0. P. CODE (1M8)» 0. iS, E. 1. 

1942 O.W.N. 686-1942 O.A. 643-1942 A.W E. (0 
0.) 860. 

-0.4S.B.1 (u^and 0 7. B. 11 M) and AJ- 

BMr Mtmldpal Regulation (1926). 8. ^Z—Failurt 

t» fiPt HSitt under SS^^t Ainer Sfunitifeil Rt^ulatien 
—Effect—Dtsmissjl of suit—HeUing aside on appeal— 
Fu'tker appeal. 

Wbm tbe staiatory notice under S. 233 Ajmer 
Monidpai Regulation, U not given, it will result in a 
rejection of plaint and not the dt>niis>atof the suit. 
Where, there is a so-called 'first dismissal’ in such case 
it is in reality a rejection of tbe plaint and hence when 
it is set aside in appeal with a direction to tbe trial 
Court, no appeal will lie under O. 43. R. 1 (w), C. P 
C^ode. iDavses.) MUNICIPAL COMMITTEE, AJMER 
r. HaRIDAS. 1942 A.M L.J. 18. 

— O 43. E. I (u) (as amended by Lahore 
High Court)—If mV/a ^rrC. P Code 0.41, 

R. 23 A AND 0.43 R. 1 (tt). 44P.LB, 263. 

-0. 44, B. 1—Applicability—Memo of cross- 

* objections tn forma Permissibility. See 1941 

Dig., Col. 358. RamaCHandRa IVER./« rr. 199 1. 
0. 642*14 B.M. 697=(1941) 2M.L.J. 187. 

■0. 44, E. 1 and 0. 88. E. 2—Mortgage decree 
—Mortgagor applying for leave »© appeal in forma 
pauperis —Duty to state in affidavit—Valuation of equity 
of redemption. See, 1941 Dig., Col. 358. SuBodh 
Chandra Naoi'. K.L. Bank. ltd. 197 lO. 489 
14 E.O. 364. 

’ ——0- 44, E. 1, prOTlBO— Applieant for leave to 
appeal as pauper— Right to he heard in support of appU- 
cation. 

A person who files an application for an order per¬ 
mitting him to file an appeal in forma pauperis undet 
O. 44, R. 1, C. P. Code, is not entitled as of right to be 
heard in support of the application ; but while there i.'« 
no necessity in law to hear the applicant, it would tend 
to maintain confidence if judges do give such applicants 
an opportunity of being heard, .being careful, of course, 
not to allow him to travel beyond the documents referr¬ 
ed to in O. 44, R, 1. {Leaeh, C. /. and Byers. /.) 
SUBBA RaO r>. Tata Reddi. I.LE (1942) Mad. 
748 - 201 1.0. 773-15E M. 409 = 1942 M.WN 282 
-66LW 211-AlJt. 1942 Mad 478 (2)-(l942) 
1M.LJ.438. 


^~0. 44. E. 2 aud 3 109(c)—A»r^«rV>‘ into pau^ 

Perism—Procedure—/inquiry 6y Suiordinate Court— 
Report, if binding on appellate Court— Question, if a 
substantial fueition of law. 

When an application for leave to appeal In forma 
pauperis is made it is the appellate Court which alone 
haa power to grant leave, and the fact that h directf an 
enquiry by the Sulrordlnate Court into the applicant's 
pauperism does not mean that it divests Rsrlf of juiix* 
diction to decide whether leave should be given. O 44 
R. 2. C. P. Code, merely provides for an enquiry by the 
Subordinate Court; it does not in any way indicate that 
the report of that Court must he accepted. It is eniirelv 
within the competence of that appellate Court to accept 
or reject it. The question whether tbe appellate Court 
can refuse to accept such t report Is riot such a tubeian 
tlal question of law as would justify the erantins of 
certltic.ne under S. 109 (r). C. P. Code. 

Giulan If,son //.) ).VaN NaTH e. R.m ChIn 

d»a 200 1 0.426 -WEO 599 1942 OA ooo- 

° > ° ^ »»»-aie. 

7—IXpoail onder—Nature of-Dii 

“Iri for co«ts of resjondent—ph ere* 

BfttiiBoa by ftdjustmenr and appronriailon mdir ^ i 0 
Madras Act IV of 19.38—Right of respondent to pay. 


0. P. CODE (1908), 0.47, R. 1. 
inent under order for costs out of deposit. See 1941 
Dig., Col. 358. Subbayvap Venkata Hanuman- 
THA BUSHaNa Rao. ILE (1942) Mad 60 - 200 
10 620- 16EM.69-(194X) 2ML.J.126. 

' 0. 46, E. 7—£xtenfioH of lime—Fower of High 

Court — Prtvy Counesl Rules, R. 9. 

Under 0.45, R. 7, C. P. Code, as amended by 
Act XXVI of 1920, the period of six weeks from the 
date of the certificate cannot be extended by the High 
Court, but R. 9 of the Privy Council Rules gives the 
High Court a discretion to extend time. There being a 
Conflict between tbe two, the latter must prevail under 
theclear provisions of^. l]2(c),C P. Code. 

Chand and Beeheft, JJ.) DiNA NaTH v. SaNT 
Ram. I.L.E. (1942) Lah. 548 = 200 1.0. 278-A.I3. 
1942 Lab. 279. 

——O. 46. E. 18 (2) (d) and 8 . 162—Power of 
High Court—Income of prr>perty in suit accruing after 
decree, lying in deposit in High Court pending appeal— 
Order for its preservation—If may be passed after and. 
before application for leave to appeal to Privy Council 

is filed, .yrrr 1941 Dig.. Col. 359. Ramendra Narain 
Roy V. Bjbha Bati Debi. I.L B. (1942) 1 Oal 67- 
202 IC. 442 = 16 E.O. 337=A.IA. 1942 Cal. 488. 

0. 46, E. 17—Scope and effect of—Appeal to 
Federal Court—Order declaring appeal admitted under 

R. 8 —If necessary. See l94l Dig., Col. 360. Rama- 
NATHA SaSTRIGaL V. KRISHNA MENON. 200 lO. 
886 = 16EM.174=A.I.E. 1942Mad. 70=(1941) 2 
■MJ..J,6I4, 

-0 46, E. 1—"Any such decree”—Meaning of. 

See 1941 Dig., Col. 360. CHHOTUBHaI BHIMBHAI v. 
Rai Kashi. 14 B^. 260-197 1.0. 895. - 

-0. 46. E. 1 —Construction—' Not subject to 

appeal"—Meaning—Reference-Competency. See 1941 
Dig.. Col. 360. Chhotubhai Bhimbhai V. bai 
KhaShi. 14B.B. 260='197lO. 896. 

■D. 47, E 1— Applieability—Frinciplet govern¬ 
ing relief—Facts to be proved by applicant. 

Applications under O. 47. R. 1 , C. P. Code must be 
treated with a considerable measure of caution. That is 
a matter of public.policy as it U obviously necessary that, 
save m exceptional circumstances, finality in litigation 
should be achieved at some point. It is a proper prin¬ 
ciple in applications for reviewahat the person who wants 
tt should at least prove strictly the diligence be claims to 
^*^* ***‘''^*^^ si'd also that the matter or evidence 
which he wishes to have access to is, if not absolutely 
conclusive, at any rate, nearly conclusive of the matter. 
It is not the proper function of a review application 
rnvrely to supplement evidence. It is not a proper use of 
0. 47. R. 1. to make it serve the purpose of merely 
introducing evidence which might possibly have had some 
effect on the result. It has to go a good deal further 
than that. {Braund,/.') PVAKE I.AT. 9. CHKOTEV 
Lal. 198 1.0.863 14 E A. 318= 3942 A L J. 29- 

A.W.E. (H.O.) 886-A.I. 

E 1942 All. 82 

® ^ Tenancy Act (1926). 

S. 80— Ihs ooery of new and important ma/teF— 

iVant M^tia as by S, 80. 

The non-'ervice of the notice t^uired under S. 80 of 
the Agra Tenancy Act is not 9 ground for reviewing an 
order of ejectment be<;ause It cannot come within the 
words disjovery of new and important matter.* 

T'ATTa r. Lachri ram. 
1942 A WE (BeT;4S2-1942QA.(8app)468- 

O 47 Br. 1 and l-'/mlerftre»ce with granting 
of T.Tt.n»—Ft -. 1 / order, tr.fer order. 

Where the final order passed by a. Court on a rtTie« 

I of its ow" prior order 5? the proper order to be 
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0. P. CODE (1908), 0. 47, B. 1. 

In the case, the superior Court, whatever view it may 
take of the lower Court’s competerjcy to pass the order 
in review, should not interfere. (Rcnnett and Aga>’w>l,i 
J/) Birendra Bikram Singh v . Bajrang Baha- [ 
DUR Singh. 1942 AWB. (0.0.) 338=1942 OA. 
496=1942 O.WN. 648. 

— -O. 47 . B 1— Kitiew^ijroundi—ItiahHity to P-jy 
decrte amount in a detree for e/eclment for arrears of 
rent. 

A review application can be granted by a Tahsilrlar 
only on any one of the grounds mentioned in O. 47, 
R 1 C. P. Code. The Some other good reason’ refer* 
red to in the rule must he of a nature cognate to the 
reasons given before. Hence a decree for ejectment for 
arrears of rent cannot be reviewed on the ground that the 
judgment debtor was unable to pay the decree amoun' 
because of floods when such reason had hot even been 
suggested when application for extension of time for 
payment of decree amount was made, {Shirreff. S M 
at^ S'llht, J.M-) BHUNESHWARI PRaSaD VARaIN 
Singh )amuna Rai. 1942 BD 488^1942 aL 
J. (Sapp ) 37-1942 A W R. ('lev) 203=1942 O.A. 
(Supp.) 229=1942 O.W.N. (BE.) 349. 

' —0. 47. B. 1—-Review—OJronnds—Wrong deri 
sion on a point of law. See 1941 Dig, Col. 3M 
SUNDARAM V. M. G. Bagla. 197 I.o. 216= 14 E R. 
116. 

'-0 47. B. 1—Review—.Jurisdiction to hear appli¬ 
cation—Partition suit—Appeal against final decree only 
—Dismissal—Second appeal also dismissed—Applica- 
cation to 1st appellate Court to review preliminary 
decree and order in appeal from final decree—Maintain 
bility. 1941 Di>..Co!. 362 Il’GESHpr MISha 
KlRlT SISGH. 198 IC 743=14 RP.600 = 8B 
E 463=A.I.R 1942 Pat. 76. 

— -0 47, B \—'Sutfieitnt'~“Aisence of knowledge 
of execution proceedings-^Heviev) of order for ejeeiment 
under S. 30, Aera Tenancy Ad. 

Want of knowledge of the execution proceedicgs^'* 
not a sufficient ground fo*- asking for review of 
of ejectment under S 80. Ag^a Tenancy Act. (.>*'^" 

J M and^athe.AM.') MaRVaM BibI r/. • 

1942 0 W.N. 'B B ) n = 1942 O.A. (Sopp ) 9'^" 
A.WB (Rev.)9 = l942B.D 13. ■,.„^Sufse 

-0.47, E. 1 <■! 

fuent cont^'ary declsiM by ^upe*'tor 
law decided^ , . . - uy a Court 

The fact that subsequent to the deoi Court 

there has been a contrary oAod ground for 

on the question of law 

reviewing the original decision. ^ ^ B>jrang 

//.) Birendra wB-(0.0.) 838-1942 

Bahadur Singh 1942 A-w.it 

^95 = 1942 

oof” in O. 47. R. 4 (2) (A) can- 
The words «'• meaning no more than evidence 
not be con«truw evidence slricily admissible, 

formally *‘’ ^'■,0 the use of the words “sirict proof” in 
Having rega fgason why the appellate Court, in 

X^di^e whether the conditions of R. 4 of 0. 4?. C. P. 
Codci have been complied with or not, should be pre¬ 
cluded froBi seeing whether the evidence adduced before 
the ower Court amounted to proof or not. {Burn A) 
AhMfd khan ». VkNKaIMCHaLAMAVVA. 202 1.0 
86=15 BM 439 -R6L.W. 93 = 1942 M WN. 132= 
A.I.B. 1942 Mad 611 = (1942) 1 M.L J. 278. 

- , »0, 47, B. 6—Jurisdiction—High Court—Appeal 

disposed of by two fudges—Application for review after 
one Judge has left the Court-Jurisdictioo to hear. See 


0. P. CODE (1908), Sch. II, Par». S. . 

1941 Dig., Col, 362. P. Chenna Reddi, In n. 201 
X C. 463=16 B M. 340=A.1B. 1942 Mad. 23= 
(1941) 2 M.L J. 644. - 

— 0 t'&.'i'^Appeal against order granting re- 
view — Parties—Ffedment oraer against several set 
aside on review application by one-^Appeal—AH efedtd 
persons, if to he made parties. 

Where an order for ejectment obtained against seve* 
ral persons is set aside on .review on the application of 
one of them and the decree holder appeals against the 
granting of the review he must make all the persons 
-jected as parties and not implead only the applicant for 
review. {Sa/ke, J. /V.) KUNWaR DhuJ PraTaP 
Singh n. Shiv DiN 1942 0-W.N (BB)624-1942 
A W.B. (B R ) 364 (2) = 1942 0 A. (Supp) SflO (2). 

-0. 47, B Scope of inquiry—"Pe hear the 

ease"—Meaning of— Wkolt ease, ij open. « - p 

The words ’’re-hear the case" in 0.47. R. 8, C. P. 
Code, mean re-beaPthe case in full and deal with every 
point which it is necessary to consider before passing a 
fresh order. The Court is not confined to the p(^nt 
raised by the party seeking review 
RAJU V. VenkataraVaI.U Naipu. 1942 M.W.N. 
676 = 56L.W 811»(1942)2 M.LJ.716. 

_O 49 R lLiPi 2 \)—ldra vires. 

Order 49. Rule 4 (Calcutta) of the Code is not ultra 
vires. Hence the judgment of a o*. 

Court on leave or during his absence can delivered by 
his colleague who sat with him “"/be |).v,slon ^nch 
{R. C. Miner. Khundkar and Pat, //) BiBHaBAT 
''E9i7.. Ramenpra NaryaN Rot^ 2021.0.56 
15B.0. 355 = 47 0.WN. 9 = A.I.E. 1942 Oil. 498 

ch II. pin. \-Appli'ability-Appeal from 
j.cret m partition suit—Application by 
^Ilrtie's'to atP'lMc Court for reference to arbitration 
pending appeal—Competency—Jurisdiction to make 

■'^^The procedure laid down in Sch. II, C. P. Code, is 
not inapplicable to an appellate Court and an applica¬ 
tion for reference to arbitration under Sch. 11. C. P. 
Code, may therefore be made to an appellate Court as 
well as to a Court of original jurisdiction. An applica- 
(ion for reference to arbitration made to a Court before 
which an appeal from a preliminary decrei in a P*'’**' 
tion suit is pending is therefore competent, and IM 
appellate Court has jurisdiction to refer the matters in 
dispute to arbitration. {.Davis, C. J- and 
AllaKHiunomaL t'. TekumaL. 1L.B. (1942) li«- 
177=A.I.B. 1943 Sind 22. 

-Sch. n. Pan. 1 —Reference-Competeni^ of 

pleader to make. -See LEGAL PRACTITIONER. 

—Sch.n, par*. 1 (D-AdP^'f' 

by—Pendency of review application ^^nrt S^i 

ence to arhitiation without DaS 

IWl Die . Col. 363. SAhAR MAL V 
198 I.C 886 = 14 B.A. 279 = 1941 Al.J- 770 A.i. 
B. 1942 All 36. « . a 

-Sch II Para %-Scepe—Power of Court to 

compel uUr to arbitration matter not agreed 

to be referred. . rniirt’a 

While para. 3 restricts the l*'”****'.*^ [t 

power in the case of matters referred to ’ 

docs not thereby give the Court powei u. hag 

the parties to go fo arbitration on a matter he has 

not kgreed shall be referred. There ts no prov. .on in 
the schedule which enables a Court dir y ti ^ 
.0 fore a party .o refer a m.rter 

Court has io power to nullify » The, 

by ao addition, to the mattet teferted. of some other 
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0. P. CODE (1008). Scb. n. Fait. 8. 

matter by an amendment of the pteadinK*. The Coart 
cannot add to the 8Qbiect*matter either by allowing an 
amendment of pleadings or otherwise. (A»t/>>. C.J. and 
IVetttn./.) SiTALDAS POHU'lALo. NIH^LCHaND 
IS^ARDAS. 198L0.847»14B.3.1&8-A1B. 194i 
SlQd 7. 

—Scb. n. Para. 8 —Extentim «f time far filing 
•Hoard ^Oiiertiion—Improper exertite^liiterferente in 
apptal. 

Where proceedings before an arbitrator has gone on 
for Some time, the evidence has been closed and the 
case II ready for arguments and giving of the decision, 
and the arbitratoi who had- only obtained two former 
extensions of time for filing the award applies only for 
one more fortnight’s lime, it is an arbitrary exercise of 
jurisdiction to refuse it and supersede the arbitration 
and thereby cause grave miscarriage of justice. It is 
liable to be set aside in appeal. {Ghulam Hnan and 
Madtley.JJ^ Chinman *». BkiJ Mohan DtS 1942 
OA. 298-1912 O.W.N. 407*1942 A.WB. (00.) 
270. 

' ■ -8ch. H, para. Vi^Filing of awird—^What 
amo/intt to. 

The mere banding over of an awa^d with the reader, 
in the absence of the judge on leave, is not filing it in 
Coart. An award cannot be said to be “filed in Court” 
within the meaning of Sch. tl, para, ]0, C. P.Cude, by 
simply showing it on the record. It is necessary that it 
must be placed on the record by order of the presiding 
officer of the Court, or by an official specially authorised 
in this behalf. {fTek Chand and Btekeit, //) IMaM 

Din V. Allah Rakha. 2f)rl 0.462* 15 E L. 49 = 
44PL.B. 249-A.IB 1912 Lab. 190. 

■ --Scb- II. para 15— Construction—Cancellation 
of reference to arbitration under R 8 —Subsequeni 
award—If void—If can Ire filed. Ste 1041 Dig, Col. 

Subbayva V. ViNKATAnRi. 200 1.0. 65-14 
BM.887«(IB41)2 M LJ.396. 

—Scb. II, para. 20—Award on private reference 
made rule of Coon—Minor party represented by guar 
(lian—Suit by minor to avoid award for want of regis¬ 
tration—Maintainability. See 1941 Dig,. Col. 365 
Saoar Mal V. Parsotam Das 198 I 0. 885 -14 B 
A. 279-1941 A L.J. 770= A I B. 1942 All 36. 


" " 8ch. II, para. %fi—A--oard—Validity—Partitioi 
tuii—'Reftrtnee to arfitratioa—Procedure—Pieee’mea 

inquiry—If intMtlidafes award. 

If in a partition lult a reference Is made of the whol 
matter to an arbitrator with directions to make at 
award, the arbitrator would not be empowered to mak< 
aeerles of awards each dealing with one branch of thi 
diipute as on the making of an award he wwuld b< 
functus offitiot and would have no power to do anyihini 
further. But an arbitrator dealing with a complicatet 
partition dispute would not be debarred from taking ui 
an Inquiry piece-meal, claadfying the evidence accordin 
to the lubject-matter more or less under issues jutt as ! 
Court would do. and arriving at tentative conclusions oi 
each *e«lon of the case, always provided that he d..e 
not make an^yihlng in the nature of an awaH in wiiiim 
until the whole matter U decided. The arbiiramr iL 
partition Inquiry must decide firstly what are ih. L J 

prU™ (0. b.fo„ he An J 

dedde how tho^e properliM >hould b« tk 

•ppoTil.mn^ent of tho debii would oUtn iT 

the apportionment of the land, and U 
almoet Inevi^k that the arbiiraiion in suchTe-Sh 
•houll pr.<e*l piecemeal. There i< conhcnaVml 
nothin! »K>n| In the procedure of the arbirntorln iha 

manner, unless he can be ljunedto havemidrafim 

and formal award at any of tbt itagei before he make 

Y. D. 1941-21 



OOMPAKT. 


the final award. The procedure In deciding the Tarloaa 
sections of the inquiry piece meal and summing them up 
in one final award cannot therefore be regarded as 
amounting to the giving of several awards so as to 
render his decision invalid. {Widwiortk and Patmiali 
Sastri, J/.) RAMANUiACHAKIAR V. VaTAPaTHRA 
SaVEE THATHACHARlAit. 1942 M.W.N. 811-65 
L W 814-(1942)2 M L.J 698. 

Scb. II, Para. 20 .2)—/urisdietion—4PPlica' 
tion relating to property within jurisdiction of two 
Courts—Forum, 

Where an application under para. 20(2) relates to 
property within the jurisdiction of two Courts in British 
India, it is open to the Court, within the jurisdiction of 
which, part of the property is situate to entertain the 
application. It is not necessary to divide one estate 
among two or more Courts merely because'all the pro* 
periy is not situated within the jurisdiction of one Court. 
Where the immovable property is situated within the 
jurisdiction of a Court A, the fact that certain movable 
properties, monies and ornaments, wer<* in the jurisdic¬ 
tion of another Court would not deprive Courtid of 
jurisdiction. (Datns, Cand Weston^ Jf) JbtHaNaND 
PlTAMBFRDASr MiraBai. I.LB.(1942 Ear. S6- 
202IC 152=16 B.8 24-A.I.B. 1942 Sind79. 


" '“Scb. HI. para. W—S'ope and effict of. 

Para II of Sch. Ill, C P. Code, cannot affect any* 
thing done by the proprietor for the effective culti* 
vation of the ryoti (and of the village in the ordinary 
course of village management, even though it may 
involve transfer of cultivating rights. This provision 
of law only takes away the judgment-debtor’s capacity 
to alienate the property under the control ofthe Collector, 
but does not take away his right ro manage his village 
as would be the case if the C'urt of Wards Act had 
applied. (Niy»gi, J) FaITECHAND V. BUDHU. 
1942 N L J 299. 

OOLLEOTOB PB0CEEDlN03-Ja/r—.Smy h 

-eatoti 0 / applicaticH to Debt Conciliation Board—Dis • 
missot of apphcation—Sale without notice to judgment- 
debtor—Propriety. 

After the issue of a proclamation of sale by the Col¬ 
lector the proceedings were stayed hy reason of an 
application to the Debt Conciliation Board. After the 
aUer 5 di$mt5sa(» the sale was held without notice to 
lodgment debtor. It wa» set aside by the appellate 
Court. It was held In revision that the appellate order 
was so Obviously ju«t and equitable that it could not in 
any event be interfered with in revision. (Binney. /■.£•.) 
''HBONARAVAN RaI.IRAM V. SaRDARRHAN AB- 
nui Lah. 1942 K.L J. 29. 

COMPANY— for shares — Betocat/on— 






.. pras^crufafier afpiM- 

'atioH and before all'gmfnt—Su/FcieHey—Proof of mis¬ 
representation or frau.l—Meeessity. 

Where after an application is made for shares in a 
company and before the tlate of the allotment, the pro¬ 
spectus of the company is changed'in material parii- 
oulari. for instance, by a reduction of the minimum 
•iotacription required before allotment from Rs. 46.000 
to Rs.lO.OOO. an applicant for shares is entitled to revoke 
his appliratiun. Mere material change in the prospectus 
is sufficient to entitle an applicant to revoke his ap|dica- 
fion an" it is not necessary <0 prove misrepresentation or 
fraud. {Byers, /.) RaJaCOPaLA IVKR ?. SOltTH 
iNniAS RUBBVR Wovics. l.TD. COIMBATORE. 20S 

I C 213 ' I9l2 M W N 476 66 LW 621-1949 
Oomp 0 20S-' A IB. 1942 Mad. 656-(19t2) 9 84- 
LJ 228. 


' Artte’es o' A'f^nition —'Contt'uetien^Pank- 
inf eempany — Prot^’ tm .4rf,rU fox v^smt 
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COMPANY. 

offie< by Jirtitor m rtsignalii>n or ineatMtity to aet as 
direttor-^Defauliin repaymisU of loan to company^! f 
ground for vacating office of director. 

Where one of the Articles of Associatiorr of a bank¬ 
ing company provides that the office of a director shall 
be Vacated “if he resigns or for any other reason be¬ 
comes incapable of acting til^ director/' it cannot be 
held that default by him in repaying a loan to the bank 
and indebtedness to the bank incapacitates him from 
acting as a director. Loans to directors of a bank are 
contemplated as part of its business and therefore 
default in repayment of a loan cannot be a disquali6 
cation. There must be some incapacity such as illness 
long absence, imprisonment or insanity.etc. {Byers. /) 
Albuquerque Caiholic Rank, l.xn. Manoa. 
L'lkJt. 1942Comp 0.213-AIR. 1942 Mad. 737 
(1)=66 L.W. 632(1)=U942) 2 M.L J. 807. 


• —Purchase of own shares — gcslity—Vendor — 
Right of to have name removed from register of shares 
—Companies Act, S. 184— Company—If estopped 
from pleading invalidity of purchase by reasm of 
representation of officers that purchase was for const!- 
tuents^Rule. 

A limited company by its very constitution U prohibited 
from purchasing its own shares, whether such purchase 
is authorised by the memorandum of its association ')r 
not. the purchase is void and illegal. The legal incapa¬ 
city of a company to purchase its own shares is not 
dependent upon the fact of the purchase being made 
either within or outside the territorial limits of the place 
where the company is incorporated, but it is beyond the 
scope of its constiiutton. If a company therefore pur¬ 
chases its own shares, no matter where, a member who 
has sold his shares to the company cannot claim to 
removed from the register of shareholders under S. 18 
of the Comoanies Act because the purchase by t e 
company must be deemed to have been not validly 
as it is ultravirts of the company. On the 
such a transaction the vendor is rtot entitled to 
name removed from the register and u-j^s its 
vendee’s name put instead. If a company 
own shares, the effect is that in law ‘'’f 
not cease to be the legal owner of the * ' £ unpaid 

liability as a member contributory ‘"A^j^aleand pur 
calls is not thereby extinguished, even • , where the 

Chase be effected outside ‘he swte 0 ^ company estopped 
company is tncorporated. p, that the 

from pleading the fpj a ?onstitu«nt by reason 

purchase was for itsrlf and not vendor, 

of representations made byi . .„,pany cannot be 

even if it be a foreign compa y_ hevond its powers. 

bound by estojpel to do sorn ^ against 

In such a case the ‘ esentation on the faith of 

the officers who made the P (fee„iatara»iana 

which the contracts werp (^hETTIAR v OffiCIAI. 

Rao. /.) SABARATN^t 
Liquidators. SSL-w.ooo 

r> /ixtd^Aits of fftafcr 

y^n’sticiors present—H valid. 
lia construction of the articles of a company 
I to the conclusion that there was an intention to 
auDcrsede the ordinary rule, it must be held that, where 
no quorum has in fact been fixed, the acts of a m.ajor 
nart of the Directors for the time being are valid. (Ttk 
ChanJand Blacker, //) GaNESH FLOUR MILL? 
CO., LTD p. Tag Mohan Saran 19910. 397=14 
B.L. 386*1942 Ooxnp. 0.10 = 44 P.L.B. 16*A.I.E. 
1942 Lab. 6B. 

Director or managing director—Position of. See 


1941 Dig., Col. 365. Gulad SiNOH v. Punjab Zam- 


COMPANY. 

indara Bank. LTD. 199 1 0. 687*14 B.L. 4SS* 
A.I.R 1942 Lah. 47. 

■■Directors—Power to refuse to recognise tran«» 
fer of shares—Failure to give reasons—Presnmp 
tions of mala fides—Opinion of shareholders—Rele¬ 
vancy. See 1941 Dig.. Col. 366. JaGDISH PRASaD v. 
Paras Ram I.L.E. (1942) All. 671 = 1971.O.-860- 
14 B.A. 253 = 1942 Comp C. 21. 

-Effect of Act of Country governing the company 

terminating its existence. See 1941 Dig., Col. 
366. Dairen Risen Kabushiki Kaisha v. Shiano 
Kee! 1942 Comp 0 1. 

■ — Liquidation — Preferential creditor — Trust 
—Payment of arrears of premia to insurance com¬ 
pany by assignee of policy for revival of lapsed policy— 
Condition as to production of medical certificate not 
fuliilled—Company ordered to be wound up before pro* 
duction-Right of assjgnee to rank « 
creditor—Trust—If created. " 

RaMAKRISHNA IYER OFFICIAL 

SOUTH Indian General as 50 ban«C 0 . 20l ic. 
204 = 15 B M. 271 = A.IE. 1942 Mad. 210-(1941) 2 

Forfeiture-Non-payment of call money 
-Directors not appointing person or piacefo whom w 
at which it is to be paid, as provided by articles 
Notia calling for payment of both 
money-Forfeiture for their 
S^e llhi Dig.. Col. 367. BENGAL 

19*2 0.1 616 

iL—Shares-Transfor in blank-Transferee s r gh 
refill in narticufars after transferor’s death. l941 
i?® rni^367 BknGai .Silk mills CO. LfD, Inre. 
?T*B ( 1942 ) 1 cal- 122 = 201 1.0 778=16 E O. 276 
.= 1942 Comp. 0.206= A IE. 1942 Cal. 461. 

_^^Winaing up—Application by shareholder—Wh^ 
ipplie ml has to prove—Discreti.m of Court - Exercise 
of—Principles governing—Interforenee with internal 

m .nagtment of company—Rule. ^ . .. 

A shareholder applying for an order winding up a 
company is under no disability as compared with a 
contributory and he is under no obligation to satisfy tne 
Court that on a winding up there would U surplus 
assets. But in exercising its discretion m "‘"ding up a 
company on the petition of a sharchoMer, the Cour c 
stantly bears in mind that the intern^ 
the Compaay is Its own concern, and it is a tnuc 
judge of business prospects of trading j. 

the Court can ever hope to be. If. therefore, t 
fiiy of the shareholders show confidence in > . • . 

gementof the company and ^ot rieht 

pr'^spects, the Court will rarely ioierfere. . . jg 

for the Court to intervene, because one 

dissatisfied. An applicant "'."j, Litfon. and he 

make out a case for examination 

cannot be allowed to fish out a by cro.s exami 

of the deponents who have made affi (Chagh. 

the company or by inspecting the *R»cORniN0 

/.) /» r. THE CfNE industries & 
ro..LTr>. 203 tC. 116=1942 comp. 0. 218 

BomLE, S87=A.IE. 1942 Eom. 231. 

-Winding np—Assets or for pay- 

money on ordinary issued shar^ . . ^ payment of 

menttopreferenceshare holders Kg noprofit. See 
dividend out of raptial when 19® 

1911 Dig.. Col. 369. 94 

I 0. 602= 14 E.M. 612 = (1941) 2 M ^ 

-Winding up-one, oas contracjjifoa^^^^ 

Company unable to carry on 1 HUGH 

debts. See 1941 Dig-, Co>' 
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COUFANT 

CaNnimg V. SOObran Partap. 8 B.B. 187-14 B. 
?.0. 80-1948 Comp. 0.6 

Winding op—Priotjiy of debtS'*CosU of luccess- 
ful ]i(iX4Qt against Company—If entitled to priority. Ste 

1941 Dig.. Col. 369. KailaSH Piciuks Palace, 
Ltd. V. Kidar Nath. IL.B. (1942) Lab. 742= 197 
1.0. S68-14BL.29S-A.LB. 1942Lab 10. 

"■Winding op proceedings—Costs—Company and 
shareholders appearing by same solicitor but separate 
coonsel—Right to separate sets of costs -Creditors— 
Costs of. See PRACTICE—COST—DISCRETION. 44 
Bom.L.B. 887. 

- Winding uP‘~Set'0tF—Of petit ef money in name 
of hutbani and vnfe—Lean by hutband alone—Htght ot 
tet-off—Presumption as to ownership of mvney — Rule. 

'Under the law of set-ofi which is applicable in the 
winding up of a company, where there are two amounts, 
one in the account of A and the other in the account of 
W and A, if it is shown that the latter account, though 
standing in the name of A and B. was really in trust for 
A, the amount due under one account can be set.off 
against the amount due under another account. Under 
the law prevailing in India a deposit by a husband in 
the name of himself and his wife payable to either or 
survivor, in the absence of evidence to the contrary 
mast be presumed to belong to the husband, Whcie a 
husband deposits his salary in a bank in current and 
savings banks accounts in the name of himself and his 
wife payable to either or survivor, and takes a loan from 
the bank in bis own name only, the amount standing to 
bU credit in the joint account can be set of! against the 
money dpe under the loan account in the winding up of 
the bank, as the money is really his. {Venkataramana 

R-SO.J.) Panikar Travancore Naiio.nal and 
Q itiLON Bank, Ltd. 208 1 0.688 - 66 L W. 262« 

1942 M.W N. 211- 1942 Oomp 0. 72-A.I.E 1942 
Mad 361-(1942) 1 M.L.J. 181. 

COMPANIES ACT (VII OP 1918. as amended by 
Act XXII of 1936). 8. 4 ( 2) and (6 )—Company of 
more than 20 persons formed in 1922 1923 net reels- 
tiled ai required by S. 4 (51 enaeted in \9ib—Afemberi 
whether guilty of contravening S. 4 iS}—Comphinl by, 
pnv^u ptrs0nt^Coptttabtt$tfn 
Where a company conibiing of more than 20 persons 
formed in 1922 1923 \% ur^rcgWiered, the members 
thereof can be pur>Uhed for continuing to be members of 
•uch company, under S. 4 (5) of the Companiei Act 
which wa» introduced by the Amending Act XXII of 
1936^ although they cannot be punished for origlnallv 
forming ihem-elves into such a company in Cfintravn 
|tono(S.4(2) of ,h, Ac, of M. 
MUTHUVRERAN ChEITIAR t-. MOTTAVAr^r^ 

TIAR 202 I.O. 28-16B.M. 470-1942 Comp o^fi 
-48 Or. LJ. 785-1942 M.W.N. lai-A 1 a lolS 
Mad.2fi8-(1948) 1 M.L.J. 280. 

" “®- 91—Artlcletof Association—IfctmsHmr. 

Dig .Col. 369. CULAB SlNGH ►. PI'NJ^BZ’aMiniA^ ! 
LUhlllty of ci>mpatty o“ officii'* 

370. Public Proskcutor -.lury * ci>* xi 
866-14 EM. 865 - 48 CrLJ 
Mag. 7 6-(l941)8MLJ 487. ^lE. 1942 

32—Prosecution qf Manatini / 

non-oompliance with »«crlon-S«vv,al tn«,in^‘ [ 
during year-rindtng by Court that thi7u ^ 
d.f.ult -If necessarWll. 

'och default-If ««ctent.^]J iJJ, " 
Cd. 370. SURENDRA Nath SaRKAR ». EMPiioR* 


COMPANIES ACT (1913). 8.109. 

199 I.O 94 = 14 BO. 633-43 Or LJ. 466-1948 
comp. 0. 252- A.1 B. 1942 Cal. 226. 

8 72—Permissive or imperative. Set 1941 Dig., 
roi. 370 Dawsons Bank, Ltd.. Pvapon v. Muni¬ 
cipal Committee, KYaIKLAT. 198 I.O. 180 = 14 E. 
a. 187. 

' —8.76 (2)—Scope—Ordinary director of company 
Conviction under—Evidence to show that Director was 
knowingly and wilfully a party to the default—Neces¬ 
sity for. iQ4i Dig..Col. 371. Pkriannan Chet- 
TlAR./«rr 197 I.O. 729 = 14 E M. 398-64L.W. 
18(2)=43 Cr.L.J. 296. 

— 8.86 (A)—Seop^^Loaii sanctioned to director 
in contravention of S. Bb (d)—Duly of directors to 
rectify illegality when their ntien'ion it drawn to it. 

There is a contravention of S. 86 (rf) of the Com¬ 
panies Act whet) the Board of Directors of a company 
sanction a loan to a director ; and if the attention of the 
directors is drawn to this it is their duty to see that the 
illegality Is terminated. Failure to rectify the same is 
an offence under S. 86 (d). {Homvill, J ) SUBBIgR v. 

Lakshmana IVER 201 I.O. 701=16 EM. 426- 
48Cr L.J. 770 = 1942 Comp 0.136 - 66LW 232- 
1942 M.W.N. 296=A.LE. 1942 Mad. 462(1)- 
(19421 IM.LJ. 620. 

8. 87 (4)— Failure to comply with S. 87 (2)— 
Liu-'nlity of (Ompany—Proof of knowledge of change in 
pattieulars by persons connected with company-^Not 
necessary. ^ 

Where a company makes default in complying with 
S. 87 (2) of the Compinies Act by failing to report to 
the Registrar of Joint Stock Companies a change in the 
dirvetorships held b> a director, it becomes liable under 
S. 87 (4). It is unnecessary for the prosecution in such 
a case to prove that anybody connected with the com- 
pany bad knowledge of the change, etc. The words 
knoiAingly and wilfully in S. 87 (4) can only refer to a 
person and not to a Company. { Horwtll, /.) PUBLIC 
Prosecutor ». Coimbatore National Bank, 
ltd 1942 M WH. 761 = ' 1943) 1 M.L.J. 219. 

-^8.91-B (DCBefore Amendment,—Scope and 

effect—Shareholder creditor—Right to vote for resolu¬ 
tion authorising set off of future calls against debt due. 
S'C 1941 D g. Col. 371. PandaLai v. SOUTH Indian 
OenkraL ASSuRARce Ct>., LTD. LL.R. (1942) 
Mad 230 - 201 10. 374-16 EN 320=A.I.R 1942 
Mad. 95^(1941) 2 ML,J. 695. 

~ 8. 109(1) (e)—Cv«i/rAf/r(wr and seopt-^"Not 

being a pledge"\—Bailment of promissory notes as tccuri- 
ty for debt by bailor to bailee — Registration—Necessity 
—Mortgige or pledge — Distinction. 

S. 109 (v)of the Companies Act clearly contemplates 
that there can he a mortgage which is also a pledge; the 
words “not being a pledge’* must be held to have been 
inscrteil in S. 109 (r) with the object of providing that 
registration should not be necessary where the’ person 
entitled to the securiiy has obtained possession of the 
goods. Though a transaction may amount to a mort¬ 
gage. when there are all the requirements of a valid 
pletlge.Mt is a pledge as well and hence does not require 
registra'lon under S. 1(» (r). The difference between a 
moriKagc and a pledge U that in tlie case of a mortgage 
the ownership of goods pas- s. whereas in the case of a 
pledge the pledgee gets poweasion. but no right to the 
coods be'ond what Is necfs-ary to secure the debt. On 
5 -2—1938 the appellant p'aced with the respondent 
company (a bank a sum of Rs. 3.000 on fixed deposit. 
The bank wav not aW^ to repay the amoont cm the 
due date as it was i,i financial difficalli** 
arr.' offered to Indorse tr> the appellant five 
promissory note* at security for its Indebeednea# 
to him. The appellant agreed to this cows* 
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and'tbe arrangement Ma-< embodied In a does* 
raent dated 29—6—1939, which was not, howefer, 
registered with the Registrar of Joint Stock Companies 
under S. 109 of the Companies Act. Under the doco 
ment the bank, which was referred to as the 
borrower, was to transfer by endorsement to the appel 
lant, who was referred to as the Under, the promissory 
notes by way of security for the principal and interest 
due to him by the bank. It was provided that the 
appellant sh'^uld be at liberty to collect the amounts due 
on the promissory notes and to credit the net realisations 
towards the amount due by the bank; it was further 
provided that on payment to the appellant of any balance 
due to him he should re transfer to the hank such ot 
the promissory notes as may be outstanding. The 
appellant thus became entitled to reali'^e the securities 
as and how he pleased. The promissory notes which 
were executed to the bank by its debtors of the face 
value ot Rs. 4,476 l3-3 were indorsed to the appellant 
and delivered to him. Suits were instituted by the 
appellant aoiinst the makers of the promissory notes and 
the net realisations amounted to Rs. 1,173-3*9. On 
2 —11—1939. there was an order by the High Court for 
the compulsory winding up of the bank, and on 
20—2—1941, the OfKiial Liquidator applied to have 
the agreemei’.t between the bank and the appellant 
derlared void for non registration and to call on the 
appellant to pay over to him the moneys collected bv the 
appellant and to indorse the instruments to the Official 
Liquidator. 

Held, that the transaction amounted to a bailment of 
the promissory notes as security for the payment of 
the debt due to the appellant by the bank, that all the 
requirements for a valid pledge were fulfilled, and bcine 
a pledge, it did not require registration, though it migh' 
amount to a mortgage. {Lta'H. C.f- a>iJ /•' 
RaDHAKRISHNaN CHFTTIAR V OFFICIAL 
DATOR, Madras PEf'PLE'S hank. Ltd. 

N. 6S2-66 L.W. 709-^A.I R. 1913 Mad. 

1 M.LJ. 142 . . ,, .t, 

-S. lll.A-‘'<?/a«y offenet i» 

company for which hi is criminally HabU 
of 


The words "of any offence 1", 4 ^ not 

for which he is.criminally criminally liable 

only criminally liable under the r /.) EM 

under the Renal Code as weH. 1 ' gg’_ jj 9 . 134 
PEKORt/. VIRHWANATH. 1942 

-43 or. L.J. 301*19*2 comp- C. 

Bind 9. . ,41 A fifohe — PrAsteution 

under S. 282 compl«''tof an offence under 

cutinn upon a , v emPEBO« P- Vi.SHWaNATH. 

S.282. 134 = 43 Or. L J. 804*1942 

198 I 0 96 = 1* jYi 942 Sind 9. 

company -Joint meeting of 
—77”-, summoned. 

j jg right to summon a joint meeting of ihe credt- 
g and all pilicyholders of an insurance company as 
*l,ev have different intere-ts. {Derbythire. C.J. and 
ATasim AH- J ) LIGHT np ASI> INSIIRANCP CO.. 
LTD . In the matter of. T.L B (1942) 2 0»l. 86«46 
O.WN 441* A.IB. 1942 Oal. 673. 

_ —.8- 15S{6)—'Pet>-otpeettve operatioM, 

The Legislature cannot be said to have altered the 
existing law by the addition of sub*S. ( 6 ) to S. 153 of 
the Companies \ct bv Act XXII of 1936 The object 
of the added clause is merely to explain the meaning of 
ths expression “creditors of ttie same class" which oc- 


COMPANIES ACT (1913). 8.162. 

curred also in the Act as it stood before amendment, 
Consequently even depositors who obtained decrees 
acainst a Bank before the addition of the sub-section in 
l936 do not constitute a separate class from ordinary 
depositors and it is not necessary that there should be 
a separate meeting of such creditors before a scheme 
settled by the ordinary depositors can be sanctioned by 
the Court (Mukkerfee and R'ank. JJ.) HaRI CHARAN 
V. Ulipur Bank. Ltd. 2011C. 674=16 B.O. 272 
= 75 0. L J. 203=1912 Comp 0,110*48 O.W.N. 
634 = A1B. 1942CaI.442. 

-S. 163 (7)— eompany—Ordtr sane- 

tioning eeheme of re-eemstructien — AppealabilHy^ 
Governor General in Council and Superintendent of 
/nsuranee—If can file appeal —Insurance Aetf Ss. 9 
and 61. 

Where the Court sanctions a scheme of re-construc- 
lion of an Insurance Company by its dissolution and 
creation of a new Insurance Company involving 0 
transfer of the money deposited by the di'SOlved com¬ 
pany under S. 7 of the Insurance Act (a pro^rty with¬ 
in the me-ning of S l53 {a) (J) {a) of the Company 
Act) and the reduaion of contracis of insurance, it does 
SO under S. l53 of the Companies Act as the 
of the Court under that section to sanction such scheme 

has not been in any way affected by any 
Insurance Act though in the exercise of this Jumdic 
lion the Court is to keep in view *be Provis.ons^f S- 8 
S. 36 and S. 61. of the Insurance Act. 
ihe order sanctioning the scheme is an order undw 
« 11 Wad with S. 1S3 Aofthe Companies Act and 
is there/ore, appealable under S. l53 f7) of the Act. 
ThI ^verrror General in Council, alth^ough he was not 
artv to the p'OceeHings in the trial Court, is entitled 
to appeal against the order. So also the Superintendent 
of In-tirance. {Detbythire, C.J. and Afatim All, J.) 
LIGHT OF Asia Insurance Co . LTD.. In the matter 
of. IL B (1942) 2 Cal 86*46 O.W.N. 441*A I.B. 
1942 Cal. 578. 

-Ss. 166.212 and 216—Company m voluntary 

liquidation—I’ontributories settled by liquidator — 
Application to Court for order to enforce call—Discre¬ 
tion and power of Court—Necessity for suit. 

lljg.. Col. 372. RamaBHADRAN v. ManiCKaM. 19» 
I-O 848=l4R.M.64i*(l941;M.L,J 869. 

-S. 160—Payment order made against dw^ed 

contributory—Remedy of Liquidator. See 

Pol, 372 T. N. Bose v. YOGESHWAR. 1991.0.773* 

14B.L 437. . . 

-8. \^2—Scope of inquiry—InvestigaPOH into 

cmduct cf directors—propriety. . 

In an application for winding op a 
Coort will not investigatotnto conduct of 
or «,„sider wherher b-- 

powers given to them under the artic nAwem is 

The question of ® g, managemwt of the 

essentially .a question of internal man.it 

company* and when the company . 

E 387 = A.I B. 1942 Bom-231. , ^ 

-S. lG2~mndi..g 

Holder holding hiconsidUi. 

—Confideraiions for Court —,he 

In an application for winding “P ? Un\A» onlv a 
f^oTriirkiS^ the consideration 
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which ibe coart has to keep before it ia the interest of 
both the shareholders and the creditors, and the fact 
that the overwhelming majority of the shareholders are 
opposing the application and a large nomber of creditors 
are also doing the same and the rest are taking no part 
is a fact which mast bear with the Coart in coming to 
its decision. {Chagla, /.) In re THE CiNK INDUS¬ 
TRIES 4 RECORDING CO. LTD. 203 1.0- 116«1942 
Comp 0. 215»44 Bom.L S. 387=A LB. 1942 
Bom. 2S1. 

'““3. 162 (v) — Unable tc pay its debts—Company 
when eemmereially insolvent—Test to determine— 
Burden of proof. 

A company is said to be commercially insolvent when 
its assets are such, and its existing liabilities are such, 
as to make it reasonably certain—as co make the Court 
feel satisfied—that the existing and probable assets 
would be insufficient to meet the existing liabilities. The 
decisive test is whether at the date of the presenution of 
the winding op petition there was any reasonable hope 
that the object of trading at a profit, with a view to 
which the company was formed, could be attained. It 
is for the applicant to prove and to satisfy the Court 
that there is no such reasonable hope. {.CAagla, J.) 
Inre ThrCiNE iNDUSTRIt-S & RECORDING Co., 
LTD. 203 1.0.116^^ 1942 Comp. 0.2l6«44Bom.L. 
B. 387-A.l.B.1942 Bom 231. 

— 8.162 (v>—"Unable to pay its debts"—Meaning 
of—Application for winding up—Question for consider¬ 
ation—Share money due and not called up—If to be 
taken into account. .Jrr 1941 Dig., Col. 373. Sui Hiva 
Nath bhaduri v. bihar National Insurance 
C o., LTD., Patna. 198 1.0. 667 = 14 B.P. 483 » 
8 B.B. 443 = 23 Pat.L.T. 23 1942 Comp 0. 66. 

■ '9. 182 (v) aud (Vi)— up^Grounds — 

Misconduct or mismanagement of directors—Company 
working at a lots—If per se grounds for vnruiing up— 
Substratum of eompuny - When deemed to be gone, 

The mere fact that the Courtis of opinion that the 
business of a company cannot be carried on. or pro¬ 
bably will not be carried on, In a successful manner is 
not sufficient ground for winding up. So, again, 
mere misconduct or mismanagement on the pait 
of the directors, even though It might be such as 
to justify a suit ngainst them in respect of 
such misconduct or mismanagement is not of tself 
sufficient to justify a winding op order. The subs¬ 
tratum ol the company is ticemed to be gone when (a 
the subject matter of the company is gone or 
object for whicif I, was incorpotatiu hr;ub:r, ,t 
failed, or («•) it is Impossible to carry on the boii,«.s m 
the company except at a loss, in other words ihe.J 
reasonable hope that the object of trading at a niofi? 

-can be attained, or (^) the existing and probable aJfeu 

are insufficient to meet the existing liabiJjii« i. 
imirossible to say that the axels are Insufficient to '! 
the existing liabilities when no creditor u 
paymentof his debt. It would not be 
able for the Court u, nuke a »rinding up^ordw 
grounds merely that the diiecfors weie nm! ‘I** 
conduct and that the luslmaa ha> been ^ 

be..,,-., 
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winding up could lie ordcml. (t AiWa / \ 

THC cine lNi>rSTKIE.S 4 RETOKimir'V ' 

a0310.1l8-1948 0 omp.O 216S4SRLS.''i^'^‘’ 

-AIR 1242Bom 231 *^fi«»LE.387 

8a. 171 


oa. 171 and ni-.ippluaii^ . . 

decree ,rcm Bank pn^r u tZJjT ^ 

Ihe oSdai lit}oidaioM|eiir«M^nu ill il.' 

ud 1.1. ,0 


COMPANIES ACT (1913). 8.184. 

transfer of property belonging to the Bank, if the trans¬ 
fer is believed to be fraudulent, and either voidable 
under S. 53 or void under S. 54, Provincial Insolvency 
Act. Where an assignee of a mortgage decree from a 
bank who was an unsecured creditor applied for leave to 
continue proceeding* under S. I7l ol the Companies 
Act on the bank going into liquidation, it was-held that 
in such an application it was open to the liquidator to 
challenge the transfer. {Bennett and Mgarwal,/J.) 
ANAND BEHARI I.AL S'. I INSHAW AND CO. 2001 
C 486=14BO 600=1942Comp. 0 137 = 1942 0. 
W.N. 3 19= 1942 0 A 227 = A.1E. 1942 Oudh 417. 

171 aod 230-A (5)—Company—Liquida* 
tion—Claim by Managing Direcior—Permi'^ion given 
to file sml within specified time—Failure to file suit 
m lime—Effect-Right to prove claim in liquidation 
proceedings. See 1941 Dig. Col. 374. GENERAL 

T ltd. ». ViSWANADHAN. 200 

9 M T~ ^ 1 ®^ ® Comp. 0. 14 = (1941) 

dS Du.Ii J. 417. 

. ' proceeding —Mean- 

i EOPi ES Bank OF NOR1 HERN India Ltd iL'a 

C1941) Lah.-760=14 E L. 195 (r.B L 

— 8. 171—J«»r instituted unthvut leave—Leave 

subsegtuntly granted after Ismstalson-Suti, if liable 
to be dismissed. ••«€»*» 

A suit instituted against a company in liquidation 

XrST ■ dismissed on that giound 

i^wii^ leave IS subsequently obtained. limitation 
Nhould i» calculated in the same way as if the suit bad 

with leave. It is immaierfal 
whether ihe leave is granted before or after the oeriod 

^rTkrt!' institution 
N^IK AHMa'd^. PEolutBA^TK^r NotxH^^;; 

Rii-ht name from share-regi^ter- 

Sac^of*^ company iuelf-Eflect- 

rLn, ^ u fPOfchase own shares-Foreign 
company—Rule as to. See Company— PukCHaCif isv 
OWN Shares. 56L.W.653. ^'ukchaSeop 

8 184— in eompany allotted to, and rtrii 
fered m name of minor girl vn applxation by fatZfas 

father—If . an be plaeed on hsl of eontrsbutories 
An application was made by one /».as gua diaii of hi, 

minordauEhter for shares in a companf and ?he wn ’ 
P^ny tbsued shares to and regUtered shares in thVn^me 
^ the daughter, describing her as a minor. WhenX 
company went into liquidation, the Official Liquid«or 
clainjed against the minor for contribuiior. h^.. !w 
through her f^hcr and gua.dian? 

- nd d,^clalmed personal responsibility ^ The oS 
Uquidator ihen claimed that her /aih».r ’p ^ 

ihe applicatiim must be deemed to k ‘^"hoitgned 

the Xtu. and shouiJ ^Uced o„!h* 

weteunawii-. of the ■^ughte*'^m^^< 

hand they knew that they^were heln" 
with a min. r,and ‘hoceht «ocontract 

There was nothing otf ^r,'^"‘r*« ‘ht- mine,, 
hadat.nv time Intende?^^ show that ihefiihir 
.ompanyan.! iherewa- .. ^'?“^*^“bactiberofthe 

•* ' •f'lftclcx. under %n ?/»#/ co%|d 
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OOMPANIES act (f913;, S. 186. 

therefore be placed on the list of contribntories. 
{Moekttt and Kunki //.) PaLANIAPPA 

MUDALlARf. OFFICIAL LIQUIDATOR, THE PaSU* 
PATHi Bank Ltd., Coimbatoke. 1-LE. il942) 
Mad 876«201I.C 731 = 15 R.M. 383 = 1942 Comp. 
0.89 = A.Ta.l942Ma(i. 470 = 65 L.W. 200 = 1942 
M.W.N. 252=(1942; 1 M.L.J. 42.5. 

--3.186—C'tff// prior to liquidation — Nature of 

liability in tesptct of, after liquidation —JurisdttUon 
of Court to interfere with liquidator’s right thereto. 

When there has been a valid cal) prior to liquidation 
and the date for its payment passed, it becomes a 
debt due from the shareholder to the company and is 
just like any other debt. When subsequently the com¬ 
pany goes into liquidation, that debt becomes an asset 
ol the company which have to be realised by the liqui¬ 
dator. It has lost its character as a call has become a 
debt and as such is realisable by the liquidator as any 
other debt or asset. The Court has no jurisdiction at 
all to question the propriety of a liquidator seeking to 
get in a dtbt due to the company pitor to the liquida 
tion.under S. l86 of the Companies Act. (.Braund. /.) 
THE PuBUC Benefit Provident ’Insurance 


’ COMPANIES ACT (1913), B.230. 


'■ ' S. 227 (7f)—Applitability-~^ConvtrsioH of un¬ 
secured deposit aeceunt into security deposit aeeount 
during pendency of liquidation proceedings^lf 
amounts to disposition which it void—If would it 
sanctioned by Court, 

Where during the pendency of winding up proceed* 
ings a Bank agrees to employ a cashier and to transfer 
bis unsecured deposit with the Bank into a security 
deposit and does so transfer it, the whole transaction Is 
void under S. 227 (2) of the Indian Companies Act as a 
di-positton by the Company of its property made after 
commencement of winding up. Inasmuch as the cashier 
obtained an undue advantage over bis fellow creditors, 
the Court would not validate the disposition by giving It 
its sanction, {,,Praund. /.) RaM LaL v. 
LIQUIDATOR, Benares Bank Ltd ILB.(1042j 
A. 86 = 2001.0. 61 = 14 B.A. 407=1942 Oomp. 0. 
170 = 1942A.LJ. 78 = 1942 O A (Supp.) 62 11)“ 
1942 A W E. (H.O.) 7=1942 A.L.W. 21-A.LB. 
1842 A 111* 

'-8. 229 —Appli:ability—Garnishee order on tank 

under O. 21. R. 46 (3) in execution of decree against 

- denosllof—Failure to pay money into Court—Banic sun* 

THE PUBUC Benefit Provident ’Insurance s.ouentivordciedtobewoundup-Subsequentapplica- 
SOCIETV. LTD./«r^^«u/rrr^/. I.L.R.(1942)A 26 ‘ runder O C P. Code-Effect-Klght 

-1991.0 663 = 1942 A.L.W. 17 - 1942 0 A. (Supp.) ' ent-Levy of execution agamst hqoi* 

61(2)=UK.A,S87=1942A.L.J.47=1942 A.W.E. S„ C. P. COD<, 

(H.O.) 4= A.IR. 1942 A. 136. O. 21. R-46 (3). 21 Pat. 287. 

•8 188 iXl—Set-off—Discretion of Court—Debt 


•S. 229 —Bank—Liquidation— Set-off—Debt due 


by A to Bank—Security given by third party to Bank 
■I slpe of in B.n4-R,, . .0 c,.™ f 


in respect of calls—ff can be set off. 

By virtue of S. 186 (2) of the Companies Act. it is in shape otnxeaavi^H 
wholly discretionary in a Court whether any set off can-f off. See 1941 Dig-v Col ^7 . * 

beallowed. It is now clear beyond any doubt and as a UQVWAT0R9.T^I^\&^^ 

fixed iudicial pnnciple that '!>«. Court never allow-s a ^ up-Set-off- 

person to whom the company ts indebted to sei-ott tnai, —-o. noftnprsi n( firm—Amount 

indebtedness against what is due from him as a contn Amount due ^ne ^partner-Set-off. See 1941 

butory in respect of calls. It is otherwise where the two due by ..U.,.,. 


debts are of a purely commercial nature. But where 
the debt of the company is in respect of calls, the 
is never available to a contributory. (Bra'ind, JJ 
THE Public benefit provident insukang* 
SOCIETV LTD., fn the matter of IXB ' 

26=199 I.O. 663 = 1942 A.L W. = ^ 

(Supp.) 61 (2)= 14 R A. 897 - 1P42 A L.J- 4^ 
A.W.R.(H.O.) 4 = A.I.E 1942 A. 136. 


Dig.. Col 376. MachadoV Official LIQUIDATOR. 

T.N. &Q Bank. LTD. 2001-0.17=14 R.M. 660. 

_8. 22^—Trust of agency—Customer 

account with Bank at A branch paying cheque at B branck 
for eollettion and transmission to A branch—Bank 
suspending payment after eoHeetion of amount but before 
tnnsmisston tc A branch—Rights of euitomer. 

A cheque was handed over to the , 


MH O.) 4.A,I.E E„„s, .ke T- N-n-i dl-k b, 4 company «hicb had a 

a,r,.nt account ,vi,h .h. Bank', ^jandh a' [E', 


—Efftit—Power of Coutt to aliens dot 
of amending R. Htobringit in consonance 

191 and 229. rretlitor without 

So long as justice can be done to a. crem ^ 

disturbing the dividend already declared or . 

^snorea^onwhyheshould be ^I^”pfoofof 

his dividend merely because of P r 83 

r.r.iutf\an;siTrMa^d;E'i)r 

.t"’c'omp'Si» AC,. Jrh.dc,a, in hUng fhe a«da.,f of 
.^rrnf of a claim can be excu'^ed under K. 

Vnlt On a literal reading of R. 91. as 
it would seem that.unless a creditor sau-fie- 
that owing to Ignorance or want of notice ^ « 
nroof of his debt, his claim cannot be »* 

desirable that R. 91 should be amended JHjg 

R. 65 of the English Bankruptcy Actor SJj^.^tne 
Presidency Towns Insolvency Act. as U ^'"229 of 
consonance with the provisions of »s. 17 * 

the Companies AcL /"p/onUCER^’ 

rajakumari o. motion picture 
SSJ iBtNF. ltd. 65LW. 99 = 1942 « ^ 

1942 0oiap.0.113«AI.B. 1942 M»d. 349-(1942) 
1 M.L.J. 1®2. 


Travancore State for collection and remission to 
branch at N. The Bombay branch Jr 

cheque, but before it could send the amount 
branch at N, the Bank suspended payment and 
into liquidation. . 

I/e/d that as the money had not got , 

pany’s account at N, the Bank's P®®*"®" *. ‘ ,hat of 
agent holding his prinvipal's moneys 
debtor and creditor Although hTlSlrd. 

the agencies of one principal firm, they ® . -nosgj 

ed as distinct trading bodies for certain P 

of banking business. As the money ne g 

branch at'^V. it belonged to the cjpany ^d the 

company’s money could not be iJund 

Bank’s creditors. The liquidator 
to pay it over (0 the company, & n 

/.) Indian Hume Pipb CO.. f-Tu- t. ^ 

Bsnk.Ltd. 66 LV? 430 = 1942 OomP 0 1|4 
1942 MWN. 529 = A.I.B. ^42 M*d. 646-(1942) 

m~Security deposit of managing agent-/f 

^ tJ: mtagTnga^^nts of a cOpany dep^ited in t^e 
general accounts of the company a sum of money aa 
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security lor the folGlment of their obligations under the 
ag reement appointing them. They were to get interest 
on it and to have a second charge on the machinery and 
other assets of the company. Winding up of the company 
was ordered. The managing agents claimed that their 
deposit was a trust fund and not assets of the company 
and should be returned to them. In negativing such 
contention it was held that the fair test whether such a 
sum of money was to be held as a trust fund or not was 
to aik whether, in the circumstances, it was intended 
that it should remain a segregated fund, or whether it 
should, on payment, become (be property of the company 
and be compensated for by the company's express or 
implied covenant to repay it, In exactly the same way as 
the customer’s deposit in a bank creates the relationship 
of debtor and creditor. It was further held that the cir¬ 
cumstances that it passed into the general assets of the 
company and was utilised by them for thejr general ex 
penses and that interest was to be paid on it and that It 
was to be a second charge on the machinery, etc., of the 
company, Clearly indicated that it was never Intended to 
be kept aside in trust for the managing agents. (Ganga 
/.) MaHESHWARI CHUNNI LAL OFFICIAL 

Liquidator OK Tits Ini'Ra sugar Works i.td. 

I.L.R. (1942) A. 242-199 I.O. 122-14 B.AS43- 
1942 O.A. (Bupp.) 96<^ 1942 Comp. 0 76-^ 1942 0. 
W.N. 71-1942 A L.W. 76-1942 A W.R. (H C.) 44 
-1942 A.L J. 76-A 1 g. 1942 A. 119 (P B.). 

-B. 231— of imo{v€H<y—Ptriod of tkrtt 
months undtr S. 54, Protfittia^ fnialveHty Act'—Cbm- 
putation of—Fo/hii/ary Itguidition foUowtd by eompul- 
tory windtHg up—Crunal daU. 

Where a voluntary winding up is followed by a com' 
pulsory winding up by ibe Court, the fornrer is supersed¬ 
ed on account of the inconsistency betwen the provisions 
which relate to the two forms of winding up In such a 
case the crmlal date (or determining the period of three 
months under S. 54 of the Provincial Insolvency Act, 1' 
the dale of the prerenlation of the pethlon to the Court 
for winding up. The presentation of the petition is the 
act of insolvency and not the prior resolution of the 
company for voluntary winding up. {/CntkMatti'ami 
Ayyangar and /y.) ChknNARRSaVa 

AIVANOAR I'. OFFICIAL LIQUIDATOR. 66 L.W. 731 
-1942 MW.N. 871-A.I.R. 1943 Mtd. 64- 

(1949)2 M L J. 683. 

— “'8. 934 ~CoHUHt'oodfr—P-fU’<r of Coutt to pt<t 
omd tHforto by txumitoH—Smt tkoIUntiHi ., rrtilntn 
of CourPt ordtrt — Ptfmnsibt/ily. 

Under S. 234 of the Companies Act, a isiDflint.un 
Couft has power to pasn a consent order a iid if -mh 
Older provides for excxutU'n against a guarantor thr 
Court has luiiidlclioit to enforce the order by exi uili n 
It is not permissible (o c all irrto tjurslion the tortivti'U' 
of the declaloiys of the Court in a separate. suit. 

/4»r#. C'.y. o^J Poi.indi., /) pKog DH L *1 1 
Chandanmull. 48 0.W.N. 98-l949CottB O iw’ 

——8. m~AppJi,abii4tf 
ptotpOiiHt %4tA^Mt rnfuiff - C/J 

t.mmtxftmtmt./ x w .v. , 

Where adirevtorof a company sJ*imJ * . 

Hhout caring to awe,tain whai the .iiecerfcSi ^Tth,' 


COMPANIES ACT (1913). S. 237. 

{ytnkataromana Rao and f/->rwill, J/.) SUBBAYYA 
V. MaCHAyva. 66 L.W. 166 = 1942 Oomp. C. 102— 
A.I.B. 1942 Mad S66=(1942 :1 M.L.J. 207. 

■8- 2Z5^Scope—.ifisfeajan<e—Ltabittiy fornon- 
faante^JAr<tior buomtng suck by gift of shares and 
acting as such negligently—Uability of. 

S. 235 of the Companies Act does not prim-z facie 
exclude non'feasance. 1 he section would apply to every 
act whether of commission or omission which is a 
breach of duty to the company in consequence whereof 
loss to the company results. To become a director of a 
company by accepting a gift of shares without paying 
for them is a misfeasance. Where such a person con¬ 
tinues to act as a director, and, in spite of the auditor’s 
repvl exposing the fraud of the company does not 
make any enquiries or take steps, but joins in a resolu¬ 
tion condemning the auditor’s report and signs'the 
balance ‘sheet sanctioning the remuneration to the 
managing agents, he is guilty of gross and wilful negli¬ 
gence and clearly of misfeasance under S. 235. (Venkata- 
ramana A'ao and Horvnlt, JJ.) StBBAYYA v. MaCH- 
ayva. 56 L W. 166-1942 Comp 0. 102—AJR 

ig42Mad. S66-(1942)l M.L.3. 207. 

—-S. 236— Applscabtltty — Dsreetor or o/Reer— 

Company—Voluntary UqniJation — Dirt<tor and Sterf 
tary ppomttd Isqusdator—falssfieation of aeeeunis and 
false returns— Offenet—Oirector— Jf etases to bt suek an 
appotntmtnl as liquidator. 

A Bank, which was a limited company having gone 
into voluntary liquidation, the secretary who wa* also a 
director was appointed as the liquidator. As such be 
had to send periodical returns unoer 5. 244 of the Com¬ 
panies Act. He was convicted on charges under S. 236 
and S. 2t<2 of the Companies Act for falsifying the 
accounts and for sending false returns. 

(*) that any wrongful act done by him as 
liquidator was a wrongful act by him as an officer of the 
company as to render him liable under S. 236. and 
that b> h« mere appointment as liquidator he did not 

Ik w « to escape liability as director; 

and therefore whether as director or officer, S 236 
would ^ply to him; (,V) that he was also properly 

egally appointed as a liquidator owing to want of 
quorum at the mesiing at which he was apppointed 

“WN 433-1942 Comp 0. 

1942 Mad. 702's(l642) 2 M.LJ 140 

There is nothing in law to prevent a private 
making ac mplaint toa C«rt of ofiencea ander ibt 
CompanU Act or tb8^ Penal Cfsde against directo.* or 
;'*cefa of the company in rclaUon to the f. n pany even 
ifth# conpany ii being wound up. (Datii. C/) 
F'*PtR«»R . VlSHWvSgTH. 19R 1.0 96-14 RA 
lS4*'4SCr L.Je S01''1942 Cox&p. 0. 


other directors ware ,.i ho* the o.^pany 

bewofktil or whotht paitneri of ihr 6„„ 

ng but a.lv i: du,. 1 * 1 ,ih, " 

tIM undei S. |(XJ AlI war 

K^lU.ta, 1.1 Uai SiiKk ; 

coinpmy comnwiwrl Usinr-n. he resigned, * 

be «u gu.l,, of any mUfeav...,, b, re^ 
which any po.-wnlary kM was laaialixj by tba co«pany 


l942 8iDd9. 

-8 Zrr-Siope 

4,t. 

Thewh.- 

I - th4« 

* U*i (til 
^ Rr^Ull 

a-^t n. 
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liauted toafem 


• 4$ UHildr 


‘Ch.mrof b 237 appe-Tstobe eoahiiag 

•t^j^ Ut rm.lsa* » TV. _ -__ 
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T>i Ctgir Tti7t 
rC riciVM.*f . , |:> 

l^c“ Kr^iv 
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•b hfy lapdtt \ht ( \ ^ 

^ i> r x hmitrAi f. . •*r €• 
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Vish'%\N 41H IMIC W«14 18 lN4-4ACf, 
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COMPANIES ACT (191S). S. 280 . 

- . s 280—Order refusing to direct company in 

liquidation to furnish security— \ppeal—If lies. Sef 
1941 Dig.. Col. 377. kAMARAOt'. National assur¬ 
ance Co., ltd, VIZIANAGARAM. 202 I-O 44^16 
EM 441 = 1942 MWN. 80 (2)=86 LW 89(1)= 
a'.I.E. 1942 Mad. 405 C2)=11942) 1 M.L J. 180. 

_a. ^2r—Liqitidaior^lf includes de facto liqut 

dator — Ltga.1 appointment as liquidator—If necessary. 

The liquidator referred to in S. 282 of the Compmies 
Act is presumably the de facte liquidator. A person 
who accepts an appointment a.< liquidator of a company 
and who acts in accordance with the powers granted to 
him mast be deemed to have accepted the duties and 
responsibilities of that office and so any wrongful act 
done by him is a wrongful act done by him as> liquidat- 
ow even if his appointment is not legal. ( Hmuill. J.) 
RanGaI GoundaN, In re- 66 L.W. 410 = 1942 M. 
W.N. 433=1942 Comp. 0. 198*A.1.E. 1942 Mad. 
702= (1942) 2 M.L J. 140. 

——S. 282—Private prosecution— Offence under 

5 282—Private complaint—If barred. .Jrr COMPANIES 
ACT, Ss 137.138 AND 141 A. A.I.R. 1942 Stud 9. 

OOMPEOMISE. See Practice—COMPROMISE. 
CONSENT DECBEE. See PRACTICE—Decree. 

CONTEMPT or COUET— proceedings in 
High Court relating to appointment of guardian ad 
Publication in newspaper without leave of Judge 
—If contempt. 

The publication of a proceeding in Chamber in the 
High Court is not permitted n ithout the express leave of 
the Judge, and if a newspaper does so, it amounts to cen: 
tempt of Court. Proceedings relating to the app/mt- 
meni of a guardian ad litem of a minor are proceedings 
relating to a ward of Court, and if they are published 
in a newspaper without the express leave of the Judge 
that would amount to contempt {Knnia, J.) HaRC " 
WANDAS B. KoTAK V. ChIMANLAL '^ADIIAI ' 

1L.E.(1942 Bom 151=199 I.C. 866=14R»,J g 
= 43Cr.LJ. 688-44 Boin.L.R 96-A.IB- 

. J , •..« third per*®'’ 

- Duty of Courts—Accused jjng apologj 

in his statement—Defamed person contempt. 

under threat of legal artiun—If amoun j.L. 

See 1941 Dig., Col. 378. 

E. (1942) N*g.'606* 43 Or L J- 9»- 

- Motive—Relevancy. . motive is irrele- 

In cases of contempt the . . jj,g effect—the 

vant; what the Court has to const of the 

probable effect-of ‘h® P“^'3;;g,,,,iningblsgm 

contemner cannot be considere for awarding 

it may, however, be 'I P'®P®^ / ^nd Colhster. /) 

punishment. '/('‘“{..IS SHiRMA. 1912 O.W N 
Emperor v. debi fba»a 

6 = 1942 A.Cr C-2». to appoint 

- Nature of V* appointment of one—Suhsequent 

reeeiur of funds h person aware ./ 

eollettion and • eedings—ff amounts to eotit.mpi 
order (Suitable rule o' deeming that to be 

— done—Disposal of moneys enl- 
dorse u! _ [f disturbance of possession of receiver 

jurisdiction to deal with people for contempt of 
^^yj.jjgqQa8l*criminaI andthe Court has no right to 
ounish people nierely# because it might disapprove of i 
what they do. if their conduct does not clearly bring 
them within the four walls of some offence known to 
law. Where the Court comes to a decision that it will 
appoint a Receiver but does not name any officer or in¬ 
dividual as receiver, it is not a contempt of Court for a 


CONTEMPT OP COUET. 

‘person who knows that that decision has been arrived at 
even if he is a party to the proceedings who knows— 
to collect and disburse moneys which it is intended are 
to fall within the powers of the Receiver. It cannot be 
said that for a party bound by a judgment to do any¬ 
thing which will make that judgment ineffective, is in 
itself a contempt of Court. The equitable rule of deem¬ 
ing that to be done which ought to be done could not 
apply to such case, for it could not be imported into the 
realms of criminal or quasi-criminal law. Where a 
Receiver is appointed‘among other ^things to collect 
rents, there is no disturbance of his possession when 
there is a disposal of moneys already collected as rent, 
for such moneys are not moneys of which the Receiver is 
appointed receiver. The word ‘rent', in its proper sense, 
ceases to be such when it is paid by a tenant to a person 
authorized by the landlord to give a good „ 

it. iSlagdlj.) S-P-f-r^?,% 747 

TYAR V. DORAIKKANNU. 1941 EaDg L.E, 747. 

- News item and coinmenl-SuggesUon that Chief 

Justice of High Court was directing collections for war 

fund bv ludictJil cffictrs and liUgiintu 

^ Whe^rean editorial comment based upon a news item 
done ^oroething which was unworthy P 

^*"?HI,e t^impa r thi authority of the Hgh Court to 
/«dSnh?and prestige and seriously^ to shake 
Siccontfdericcinthe administration of jasiice. I 
%»held further that the publication of an ediiof'aj 
comment calculated to have the above effect 
contempt of Court. Uqhal 

J) Emperor. p. Debi Prasad Shakma. 1942w. 
WN. 6=1942 A. Or. C. 28. 

- Newspaper artiele-Statement suggetUng that 

there was not and could not be «««" 

magistrate knew that Government had " 

tiois-Contempt of subordinate Court- Liobslsty to 

^“tK^ edUor of a newspaper, who was 
having published in his newspaper an obscen 
ment pSbli.h«i a kading article in hU n»sP“f "J '",5 
course of which he said : “The ..-ond. 

stated iba* the case was 61 ed as the ^®f***,? 'j„.g the 
ence from (joveinment,’ but with the ^ ^ 

magistrate, refused to produce the meaning 

the statement had to go ‘,'j_ -nv case where 

any disrespect,we Magistrate will give a 

opinions count, any ® ^he Government 

judgment contrary to what he be 

of the dav has decided. The f^JtheGov- 

the minute the Police told the Magistrate that 

emment was behind the there was not 

iVr/rf. that the passage .rial, that ihe 

and there could not be any proper j forma- 

proceedingc before the up Ms mind to convict 

lay. that the Magistrate bad made P ^ 

the accused even before ttie l. .u- wishes of the 

to conform to what he believed t® 

j Governn-ent; in other ...njed the p oseculion. 

that the Govemuieot ‘Som and the article 

there was bound ‘® and the co«- 

I amounted to a grofs wnie P 
I tempt was so grave that the g 
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coktbupx or ooitet. 

attiQks of this natQre to be made against the subordin¬ 
ate Giurts of the Province without taking serious action. 
{^Leatk, C./., Likthmana Kao and Krtshnaswam 
Ayyaniar, // ) ADVOCATE GenrRaL.* MAt»RAS v. 
RamaNatha GOenKa. 1942 M W N. 722= 66 L.W. 
799 i2t = APa. 1942 Mad. 711 a)«U942) 2 M.L.J. 
622 (8.B.). 

■ —Offtntf^S'andaliting the Court—Letter written 
iy solieilor to another soltafor—Allegation that Judge 
has prejudged issue of fact—Liability of solicitor to be 
dealt with for contempt. 

An allegation that a Judge hearing a case has pre¬ 
judged on issue of fact, before any evidence whatever 
. has been called oil either side, is to charge the judge 
with grossly improper conduct. It means that the judge 
has some outside knowledge. When a solicitor makes 
such an allegation iti a letter written by him to another 
solicitor, the inevitable result would be that public con 
hdence in the judiciary would be shaken. That-is always 
the basis of contempt proceedings of 'he nature known 


CONTEAOT. 

himself has the best knowledge. In fact he has no 
alternative but to sit as it is impossible to vindicate the 
reputation of the Court which has been attacked by 
taking proceedings in any Court for libel or otherwise. 
1 he sole object of these summary proceedings is to 
vindicate the prestige of the Court. They are not to 
establish the position of an individual Judge. {Young, 
C.J., Monroe and Mahomed Munir, JJ.) K. L. 

Gauba Bar. ai Law, LAHr>RE,/« Mr L 

L.R. (1942; Lab. 411 = 200 I.0.182-= 14 B. L. 449 => 
43 Cr. L J. 699s44 P.L.B. 206*A.I.E. 1942 Lab. 
105 (F.B). 

« 

--111 — What may amount to—Prohibitory order— 
Dtsoliedience by party and stranger, difference— 
Marriage in spite of prohibition. See 1940 Dig., Col. 
378. DISTRICT Judge. Chhinuwaka v. Basoki- 
LAL. ILE (1942) Nag. 46 

CONTEMPT or COOETS ACT (XII OF 1926)- 
Applicability—Mussalman Wakf Act. as amended by 
as scandalising the Court. >iVm Act-Order under S b-F- 

OF Solicitors, fn re. 2031.0. 614 = 44 Bom,L.E, ' Proceedings for contempt — Propriety. 

-- . liee MUSSALMAN WaKP ACT, aS AMENDED BV 


796=A.I.B. 1942 Bom 331. 

“■ Pending case—Newspaper articles— Likelihood 

to deter witnesses from giving evidence. See 1941 Dig., 

Col. 379. ANIS .AHMAD ABBASI V. NASIR AHMAD. 

16 Luck. 768 

’ Proceedings for—Adjournment—Crant of-^Cr 

P. Code, S. 344. 

The provisions of the Code of Criminal Procedure 
arc not applicable to summary proceedings taken for 
punishing a contempt. But even if S. 344 of the Code be 
applicable, the Court will not be disposed to adjourn 
the proceedings in a case where the Court is scandalised 
and an attempt is made by a scuirilous publication to 
undermine and impair the auihoriiy of the Court, as 
immediate action ia necessary with a view to vindicate 
the authority of the Court. {Young. C.J . Mviroe and 
Afahomed Munir, JJ.) K 1. Gaubx. Bar‘.-aT I aw. 

Lahore, /n the matter of I.L R (1942) Lah 411 » 

2001.0.162 = 14 R.L 449=43 Or LJ. 699 = 44 P 
L.E 208-A.I.E. 1942 Lah 105 (F B ). 

proceedings for —Defence—Plea of fustiheation 
—Jf open. 

In a proceeding for contempt of Court, It is not open 
to a conieinnei to show that the allegations are true. 

Any attempt to justify a libel on a Judge by attempting to 
show that (he libel w.i» ]uiti6ed would itself be a fresh 

cowempt. A contemner who has beCh called upon to r^ ^ . 

ihowcause why bo should not be punished for an attack o. Dkbi Pk 

on the Court or its judges does nbt occupy the ton I ® ^ ^ 6-1942 A. Or. 0. 28.^ 
of a defendant In a libel action, where he may plead or CONTRACT —^ 
prove justiecatlon or the position of an I aZ .puialemplofment. 

Monroe an I .Mahomed Mm,,. //; K.L. GM'B*;’ U '. \ mult no "nTy . cau'l.f m“st ZT.*™ 

llb^ili w'o i 0 182 -' iTb L Wfi introduction and diimate 

cJiin 

uS. -- 

clmumndlmpudcnl pubrlr.lion ' ~ 

,H,cb .na o, ,b. ..b.,; 'r:,' 


Bombay Amendment act (1935). s. 6-A. 44 Bom. 
LR 231. 

—Scope—Powers of High Court—Order by Chief 
Judge of Bombay Small Cause Court—Direction to 
mutawalli to furnish particulars and statement of 

aeeounis under Mussalman Wakf Act—Disobedience _ 

ProtCedings for contempt. 

An order made by the Chief Judge of the Bombay 
Small Cause Court'under S. b-A of the Mussalman 
Wakf Act as amended by the Bombay Amendment Act 
of 193o. directing a mutawalii -of a wakf to furnish 
within a specided period a statement of accounts and 
particulars, is an order directing him to do a specific 
thing wijhin a limited time. An order of such a nature. 
Ifdisoteyed.can be enforced by proceedings for con'- 

Aa** of^ Contempt of Courts 

Au of 1926. {Beaumont, C.J. and Wadia /) 

10 15 n 2’' 201 

a'?!. V(?i. 

n .mil 

Where a contemner State,-, that he is 'eitremelvsorrv 

aint*^n'*nr“‘’‘butil iscer-^ 
tain > no an apology-which is the word used in the 

Contempt of Courts Act. {/gbal Ahmad, C.J. and 

«!. DvBt PkASAD ShaRMA. 
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contract. 

polity acetptable to eompany^Signing of Policy brought 
about by another—Right to eommisstou — Test. 

Where a contract of agency between an Insurance 
Company and an Insurance agent says that the agent is 
to pUce with the Insurance Company “completed busi¬ 
ness” of specified amounts in order to be entitled to 
commission, the expression ‘‘completed business” being 
explained in the contract itself as meaning such business 
as is accepted by the company and on which the fii si 
year’s premium has been received in full, it mu^t be 
held that the contract speaks of “completed business 
merely in order to exclude business that might come* 
to nothing from the point of view of the company, and 
the requirement that the agent is to place with the 
company “completed business” does not preclude 
commission in those cases in which sucfi business is 
substantially due to the work of the agent, though its 
technical completion such as the signing of the policy 
and so on may be actually brought by another person 
and not by the agent. If it be found that the policy 
was the result of sound canvassing done by the agent, he 
would be entitled to commission on it, although he may 
not have brought about the signing, etc., of the policy 
himself, {ffarritt, CJ. and phavlt, J ) SaTGUR 
DaS^. Bombay LIFE ASSURANCE Co.. Ltd. 2011. 
0. 289 = 15 E.P. 45= 8 B E. 784 =23 Pat.UT. 318. 

•Agreement as to terms of lease and. sale of 


CONTRACT. 


forest produce—Contemplation of execution of formal 
deed—If renders the agreement incomplete. .Jirr l94l 
Dia.. Col. 380. DBVi Prasau SrI KRiSHNA PkaSad 
V SECRETARY OF STATE. I.L.R. (l94l) All. 741- 

107 I.o. 390. 

clause-^Party repudiating liability 
under contract—Right to plead arbitration clause tn 
bar of suit OH cotUract. 

The total repudiation by a person of any ' 
under a contract to which he is parly operates as 

a plea by him that the contract is subject to an ar ^ 

lion in a suit by the other party on »he hy 

not open to him tc say that though bitrauo" 

the contract the othei party is all right to 

clause in it. By repudiain g |'abtl>-y I .jration clau-e. 
insist upon compliance with tu chaNPRA v. 
{^Blaekwill. J.) CHIRANjn.A«. 

Tatashankar N. JOSHI. 203 lU- 
B. 692=A I B. 1912 , 

- Breach-'-Act -nd a person 

An agreement between tne be re.pon- 

was entered into by which the I , as caused 

Hble for the loss of publg King’s enemies^ 

otherwise than by act of going to the Bank 

While the agent of such p att.ickeil, slabbed and 

to deposit public mon y. 

robbed of the good the loss as ihe 

that he w^^^g^^ed was neither by an au of 
loss which had w {Almond, J.C. and Mir 

God nor the MAL v. GoVERNOR-GENERa 

Ahmad, ^,^■^200 1 0 . 429 = 15 E. Pe8h. 1= A.I.B. 1942 

^!!l.B*eacb—Remedy—Suit for dama^s-Express 
\n contract proviJing for (lamae^s on breach U 
l«Tn la! 5^ PKOVINcTaL SmaI.L CAUSE COURTS 
JSr, s 15 AND ART. 31.- 23Pat.L.T. 11. 

_ ffiifUfur (ontricl — Conslrucfion—Agreement to 

,,kije by certificate of architect named— Effect—Certtfi- 
f ate of auditor—Finality -Orou'ids hr challenging eer 
im^ate—PrOinficH hr dedstmi of architect bring made 
a rule of Court—If nsaktt ar.hiUct ar 'itratai or 
judicial ptrton^P^’'"*etrhficatf. 


If the parties to a building contract choc^ to agree to 
abide by the certificate of an architect whom they have 
named in the agreement, then they must ac.ept ihe deci¬ 
sion of the aKlutect, however wrong and erroneous it 
may be. A final certificate given by ilie arcJiiteci can be 
challenged by loe owner ’of tne building only on three 
grounds, liz., fraud, collusion or misconduct on the part 
of the architect. If there is aji arbitration clause in tbc 
contract and if there are pending dispute between the 
parties, then the power given to the aichitect under the 
terms of the conuact to give a final certificate comes to 
an end. and the architect can only act under the arbitra¬ 
tion clause as arbitrator and cannot act as a ceriifier. But 
the mere fact that the contract provides for ihe decision 
of the architect being made a rule of the Court would not 

alter bis capacity in giving his decision, whKh.i* no 

judicial, but administrative; nor would h«s ‘iecism'i an 
award. Nor can the certificate be attacked on ‘be g^roand 
that it is not in proper form. The law " 

necessary for the architect to issue his 6"** \^ 

any prescribed form. All that is ‘Vl the 

should give clear Intimation to ihe owner i 

ramchandraGajanan, 44 Bom. L.B. 74& A 

. 0 . cerui. pen^ « 

nt renewal—Negotiations for renewal after expi^ 

of period-Conslruclton - Agreemen^ AKOOJrt 

tZir 'i32= 1991, 

O 670 (P-0*)- , / 

_ _ Censtruetton — Contract sub/ect to rulet and 

TUT,,, t of P^st fudia Cotton Association—Rules and 
providing hr reference of disputes to orbitra- 
Clause in contract pfovsdsng for institution of 
u,ts in regard to matters arising out of transactions 
particular Court only—If bars rtfercncc to arbstra- 


A clause in an agreement for the purchase and sale of 
cotton provided that no suit in regard to any matter 
arWnc out of the transactions should be m^iituted lo any 
Court save the High Court of Bombay or the Court of 
Small Causes at B .mbay. The transactions unJf ‘Jc 

contract were to be subject to the rules and 

of the East India Cotton Association, under which 

disputes had to be referred to arbitration. , 

Held, that the danse referring to the ‘"sy?*'®"-i 
“suits” had no operation unless a suit was filed, in wni 
case ihe Coufi was defined and that the j*. 

tion did not oust the provbion 

the rules and bye-laws of the East jon. 

ciation or affect r.-ference of BROS. v. 

{Beaumont, C.J.ani Somtee /.) fl942) 

SHREE MEENAKSHt Boi iTB 

Bom. 658*202 10.188 = 16 B.B.IIW *■* » 

485 = A I.E. 1942 Bom- 239. .^nAiverv - 

•Cofistrucd'n-- Sait of go ^ , 

November, Decembtr, January, February, W 

:‘'wSfterm in * 

“Delivery.-November, December. January. 

1933“ it meansiha' delivery has to _ 

stalments in each of the ,|,e fou, month*, 

quantity has to l)e delivered in ea.fi of the four m 

It cannot be construed as '"8‘J"'^ Wort th* 
of the selh i or supplier to . ob'isatorv on the 

end o, February. 193^ 

seller to make deliveries m //) VeK' 

{Abdul Chsnianl Suhramanya //■) 

KIAH 4 Bros. *>. gupta. 20 Mya.L J. 194. 
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' Comtrad ivearretpi-'tuieiiee—Format tx/eu'iOH of 
dotumont contemflaled—Parties aeting upon eintrael — 
JSxfestiiom of formal datument—ff nuestary. 

Where the docam^nis or letters rdied on as cons* 
titndng a contract contemplate the execution c>f a 
farther contract betweer\ the parlies, it is a question of 
construction whether the execution of the further con¬ 
tract is a condition or term of the bargain, or whether it 
is a mere expression of the desire of the parties as to 
the manner in which the transaction already agreed to 
will in fact go through. In the former case, there is no 
enforceable contract either because the condition is an- 
fulfilled or because the law does not recognize a conii 
ract to enter into a contract. In the latter case, there 
is binding contract and the reference to the more forn al 
document may be ignored, The conduct of the partie-' 
in acting upon the contract before the formal agreement 
was drawn up is the cteare«t evidence of this fact. 
{.Almond, J.C. and Mir Ahmad, /.) GUJJAR MaL v 

Governok-Genbral OF India. 2001.0. 429=16 
K. Peeb. bA.IK. 1942 Pesh. S3 

■Contract by Government officers—Negotiation 
and agreement—Proper procedure. Set 1941 Dig. Col. 
383. Devi Prasad Sri Krishna PraSah v. Srcrb 
T ^RV OF STATE. I L E (1941) All, 741 = 197 1 0. 
890. 

Deposit in French Cochin China—Payment under 
Judgn eiit of Court of that country < peratmg asdi>* 
charge—Suit in British India—Not maintiiriahle. Set 
International Law. (1942) 1 M L J. 430 

' ■Ffustration of venture—Basis of doctrine. See 

1941 Dig., Col. 363. Sarada PRaS^d De &. BHUi* 
NATH MaLMK. 2001.0. 870=16 E.O. 107=A I.R. 

1942 Oal 291. 

■ ' -Minor—Lease by guardian—Minor approving it 

on attaining majority and executing new paua—Rights 
of parties—If governed by earlier or later lease. See 

1941 Dig , Col. 383. Tikait Umrd Namais Sinch 
V. Equitable coal Co., Ltd. 1942 0 W.N. 46 = 74 
O.LJ 445° 1942 A.L.W. 34 = 44 Bom L E. 188 = 

1942 P.W.tl d2°44P.LB 120-1942 A L.J. 107 = 
28PgtLT.S38-Al.R. 1942 p.O. 1 (P.C.). 

'■ Right to sue—Third party—Sale of property- 
purchaser undertaking to satisfy creditors of vendor— 
Right of creditors to sue pttreha«er. See 1941 Dig., Col. 

38& JNAN Chandra mukhekr v. Manoranian 
MITRA ILE (1911) 2 0al 676 = 201 1.0.138=16 
E.O. 130 = A.1.E. 1942 Oal. 851. 

I Sale and Purehate of goods—Praviiion deelaring 
imJent null and void tf goods net supplied for any cause 
whatsoever— of. 

One of the conditions of a contr.ict of sale and puf. 
chase between the plaintiff and the defendaniii was as 
foibws: — "It Is understood that this indent is null and 
void In Case the goods are not shipped or you cannot 
supply for any <i.t>s>^whatteever without as»igningany I 
reason". Earlier in the condition reference was made 
to the defendants oi their agents being exempted from 
responsibility for non-delivery of the poods by the 
makers or loss or inconvenience for reasons mentioned 
and the delivery of the goods wjs sub>ect to storm (ire 
and similar provisions. ' 

Held, that the words 'any cause whatsoever’* in the 
flret sentence should not be read by the eiusdem generis ' 
rule end that they excused the defendants tcom all 
liability. {Gentle,)) RadHAKISSEN MulLp 'iOH*N i 
LALMOHANUL. 47 0.WN. 88. -^^rrnr. i 

—Je/r and purehate of r^'ods^Protinon deehrine 
ImftiU null and void if .ire not iwgp.,,/ • 

tanst nHatsoever— of-^radidity 


CONTRACT. 

One of the clauses of a contract was as follows:— 
''You or your agents aie not to be held responsible for 
non delivery of the goods by the makers or any loss or 
inconvenience that may originate by fulfilment ul these 
goods. Delivery of the above goods is subject to storms, 
file, war, tempest, fiood, drought, strikes, lock-outs, 
bankruptcy, accidents and such other causes beyond 
human control.' It is also understood that this indent 
is null and void in case goo.ds are not shipped or you 
do not supply for any cause whatsoever without assign¬ 
ing any reason.’’ 

Held, (») that the inclusion of the word 'whatsoever' 
in the last paragraph excluded the application of the 
rule of 'ti'isiiem generis* when interpreting the meaning 
of the sentence in which the word appeared,that the pro¬ 
vision in the last paragraph w2s intended and it did 
intend to cover every possible reason for non*supply and 
non-shipment, and in the event of the defendant failing 
to supply (he goods, then the indent was to be null and 
void and that consequently the defendants could not be 
held responsible for loss which might be occasioned to 
j the plaintiff through failing to obtain delivery of the 
goods specified in (be indent; <») that there was noth¬ 
ing which prevented the parties to;i contract including 
a (eim in it to theeffect that the paity who was obliged 
to deliver the goods should not be liable for non- 
del very. {Gentle, J.) KaDHARISSBN MuLL v. 
.MaGanlaL BROS. 47 C.W N. 89. 


instruct friends abroad to buy^If constitutes contract. 

The relevant words of a leiter signed by ibe plaintiff 
and addressed to the defendant' were as follows:—"We 
hereby request you to supply or to instruct your friends 
abroad to buy for and to ship, if possible, on our account 
and risk” and then the contract goods were set out 
with the terms. The defendants wrote to the plaintiff 
as follows;—"We beg to inform you -without any 
engagement on our part that your under-mentioned 
valued indent has been placed with thanks." 

//v/u,thai the contract between the parlies was one 
of sa e and purchase, and that the defendants did not 
merely act as cormpondents passing on the plaintiff’s 

MuLLt/. sohanlal MohanlaL. 47 0 W N 86 

'^fhird party—Right to Uee—Purchaser Pf parts 
ntrskip busin.is undertaking to pay its debts—Debts 

ebarged on business until Payment-Right of creditor to 
sue Purchaser, 

A receiver appointed in a suit for dissolution of part¬ 
nership sold the bu>lness of the firm and its as'ets one 
of the conditions of the sale belttg that the purchaser 
Should Indemnify the parties to the suit again^ the debts 
of the business and until such debts were paid the same 
should be a charge on the buMiiess. In a suit by a 
Creditor against the purchaser, ’ 

Held, that If the condition? of sale contained no'hinc 
more than a wvenant by the purchaser of the basinet 
to p.ry the deb's of the buMnes', a Creditor of the bus!- 
He'S could not enforce the covenant as against the 
purcha^r but that the charge crraied on the boMneas 
gave the cr^itor an equitable right at against the 
purchaser and the rmet-of the Nisines'In his hanr'a. 
KP.anekrUit. /.) MaHOMFD HaJI GhaM f RaJ 
Kumar nuTT. 460WN871. *'• 


-S.^-bUYSr^^fi- ReUet Act, 

The general!.lie i, that only .hose perxma can w 
upon a contract « ho are partie. to .t This ruk is su 
jeci toinuin wcll-re.vsni'edexceptiona. 
perjon been \o $ue on a contrict to whn 

he I' n..t a party, on the grourd ibat he claims tkroa^ 
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OONTEACT ACT (1872), S. 2. 

a party to tbe contract or that he is in the position of 
a (ftfui qu« trust or that he is a principal suing through 
an agent, or that he claims under a family setiiement. 
S.23 (c), Specific Relief Act. which refers to a com¬ 
promise or family settlement is one of the statutory 
exceptions to the rule. {Howland and Chatterii. JJ.) 
janaki Bala Debya». Maheshwar Das. 21 Pat 
377 * 20110.660 = 8 BR 812 = 16 B.P.70 = 1942 
P.WN. 149 = A I.R. 1942 Pat. 460. 

CONTRACT ACT (.IX OF 1872). S. 2-~Considera- 
tion—Promist to afford future personal senice^if good 
eonsideratson—Impossibility of esiftrcsstg specific per 
formances if renders contract bad. 

There is nothing in S. 2 of the Contract Act to show 
that a promise to afford future personal service is not 
good consideration. In most cases where personal servi¬ 
ces are promised on tbe one side specific performance 
cannot be enforced from the other. Neither the mere 
fact that specific performance of such a contract cannot 
be enforced nor the mete fact that in the nature of 
things one of the promisors is bound to perform his part 
Xif the agreement first, renders the contract bad. So 
long as there is a promise coming from each side and 
each side promises a thing which can be done, and can 
legally be done there is consideration. {Madeley, J.) 
Ski Mahadeoji v. Baldeo Prasad. 1942 O.A. 
641-1942 O.W.N. 652= 1942 A.W.R. (C-C.) 349. 

_S. 2 (b)—Acceptance—silence. See J94l Dig.. 

Col. 386. BHOLAT V. VOKOHAMA SPECIE B\NK, LTU. 
197 I.O. 890“ 14 R.R. 148. 

——S. 2 (c)— Promisor and promisee—Merger- 
Promisor himself being one of the promisees under 
hatchita—Portion of debt due to promisor if discharged. 

Dig., Col. 386. NaBendra Nath BASAKt/. 
Shasa Hindoo NATH. 1971. 0.321-14 RO SS2. 

12—Unsoundiiess of mind—Onus—Shifting 
of 1941 Dig.. Col. 387. MOHaN LaL ». VinaVAK. 

I L.R. (1942) Nag. 236. 

^ 3 . IQ^Presumpiion of undue infiuenee- Ex¬ 
istence of relationship of landlord and tenant, if gives 

''*%ir'Sathe, A. M.—\ presumption of undue Influence 
U not warranted by the mere fact of the exi»ience of the 
telatlonsbip of landlord and tenant between the parties to 
a transaction. Before such a presumption could arise 
there must be-some positive evidence to show that the 
7amlndar exercised some undue Influence on the tenant. 
(^hirreff. S.M. andSatheJM.) HaRKESH v. MaJI IS. 
1942 0 W N. (B.R) 27 = 1942 O.A. (Supp ) 25 = 1942 
A-WB (B0V.) 26=1942R D. 43 = 1942 A L.J. 

(Supp O 4^^ Exception— ton- 

h*glty. /.—The exception to S. 19 of the 
Contract Act does not apply to a contract which coiitams 
within itself a defeasance clause. If the conditions 
demanded by that clause have been fulfilled, the contract 
_n be-avoided unless the right to avoid has been 
Sved. {Derbyshtre. CJ. and E i^ley J ) WESTERN 
NTHA LIFE INSURANCE Co.. LTD. ASIMA SaRKAR 
LR (1942)1 Cal 100=203 I. 0. 548=46 O.W N. 

, 59 ='A,tB. 1942 Cal. 412 

P ■xOs.K—Contract Procured by nsidue sHnuesste 

^Election by promises—Exercise of righl—Effeet of.^ 
When a contract is procured by undue influence it is 
a voidable one and consequently this ooiy gives the 
lie Ln under undue influence a right of efwsee or 
.■ .. Rnrh a right, once exercised, is exhausiM. 
iVb'y notice expressly given or implied by conduct. 
L ‘ Lcnr elects to affirm, he can never afterwards 
ilaim to avoid; similarly if he h.is once elected to avoid, 
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CONTRACT ACT (1872). 3.23. 

he can never afterwards be allowed to affirm in bis own 
interedts. There is no locus pensUntiat in either case, 
J.) KunJa LaL V. HaraLal. 46 O.W.N. 947. 

S 20 ^Contract^ Executant not knowing uatun 
of dged — Contract^ if vetd or voidableo 

Where a person is induced to execute a deed under 
the belief that he is signing some other insiruinent of a 
different nature, the transaction is void and not only 
voidable. {Hasan, /.) MUSLIM BANK OF INDIA, 
fn the matter o^. 44 F.L.B. J. & S. 28. 

— •S. 23— Applicability^Agrecment by agent ex^ 
cceding his powers* 

Where a statute ptescribes no penalties an agreement 
in breach of a condition imposed under powers given by 
it does not fall under S. 23, Contract Act, and where a 
condition is imposed under statute purely for adminis* 
trattvc purposes an agreement in violation thereof is not 
void. Hence where a Cantonment Board agrees to con¬ 
fer on a person 'old grant'rights in land in the Canton* 
mentarea. there is nothing unlawful about it, but only 
a doubt as to whether the Board had the power to do 
so. It is really a case of an agent exceejitng his autho¬ 
rity and tbe principal not repudiating his action. Even 
if there is ground for considering whether S. 23 is 
applicable on the view that the agent's powers were 
circa tnscri bed by law and that be acted ultra vires, the 
section would not be applicable because the conMdera* 
tion or object of the agreement is neither forbidden by 
any statute nor is of such a nature chat, if permitted, it 
would defeat the provisions of any statute {Bennett and 
Agnrwaf, //.) Taj^mmui Hu^ajn S'. The Canton¬ 
ment Board LUCKNOtv. 2031.0. 655-1942 O.A. 
558^ 1942 A.W B. (0 C.) 363^1942 O.W N. 699. 

' 8 . 23—Compromise—Agreement not to claim 
ex«proprietary rights on transfer—If unlawful. See 
1941 Oig , Col.3S7. LAL BHaGWAT SiNGH v. II^Rl 
KISHEN Das. 17 Luck 249sAlB. 1042Oudb 1. 

S ZZ^Sttfitng prosecution—Cheatings 7hreat 
of prosecution—Execution of promissory note by stran* 
gers iointly with effenier^Consideration—If lawful— 
Enforceability of note* 

Tbe 1st defendant had obtained loans from the 
plaintiB by perpetrating a gross fraud on him, involving 
the offence of cheating punishable under S 420,1. P* 
Code* On discovery of the fraud the plaintiff threatened 
to prosecute the 1 st defendant, but ne was induced to 
' refrdin from taking this step in consideration of the 
2nd and 3rd defendants executing jointly with the 
1 st defendant a promi'^sory note in favour of the plain* 
tiff. In a suit on the promissory note, 

A^rWvthal notwithstanding that no prosecution was 
actually launched by the plaintiff, the cmsideralion for 
the promis:^ory note so far as the 2nd and 3rd defend¬ 
ants were Dncerned was manifestly unlawful and there- 
fore the note could not be enforced a 2 ain^t them. 
{Leatk, CJ and Ukshmaua ^ w N 

R 0. ChandaNMAL. 2031.C 272-1942 M W N. 
487=44 Or L J. 29=55 L W 493=A.I.R. 1942 
Ma<1.662(l) = (1942)2 M.LJ.191. 

-S 23-Stifling prosecution — Compoundablc 

offence—Promissory note in consideration of 
from prosecuiioiv—If void. See 1941 Cm. . 

CHANDANMALk. RAM\KRISHNAVYA. 201 10 »1 , 

43 Or. L.J. 734 = 15 R.M. 327 =A.I.R. 1942 Mad. 
173 = (1941)2 MLJ. 827- ^ ... 

-S. 23—Stifling prosecution—Convution for 

. theft—Appeal—Agreement pending appeal not 
, test appeal in consideration of accused paying certain 
sum on his success in appeal—Enforceabtlity. 

Dig.. Col 390 and 1941 Pig.. Col- 388- MrGlWDW J 
ByraWMA. 199 I.O. 876 = 14 R.P- 636- 8 BJi- 643. 
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CONTRACT ACT (1872), S. 23. 

■ 8 2S^Siii3in£ prosecution—Elem^nU of actree- 
ment—bond by wife as part of consideration 
for withdrawal of crimiaal proceedings against husband 
—Enforceability. Sre |04l Dig., Col. 389. Phowani 
PUR Banking Corporation. Ltd. Di rge?^h 
NanoiniDx^i. ILB. fl941)Kar. fPC.) Ul*74 
OLJ 408«44BomLR.l>1942 MWN.l^I.L 
E. <1942) 1 Cal. 1=23 Pat.L T 237=(1941) 2 M.L, 
J. 726 rPO . 

■ "3. AgftfWfnl to 

pay Um/‘barrtd dtht^ whtn not affecttd by S. 23 (3)— 
Mert implud promise to pay, if enotah^Effect of 
expreit premise to pay interest on debt aekncrwledsed. 

S. 25 of the Contract Act only applies to contracts 
which are whoMy without consideration and not to con¬ 
tracts which may be for inadenaate consideration. Indeed 
under Eapin. (2) of S. 25 inadequacy of considera* 
tion is not relevant unless it affects the question of free 
consentito contract. It is true that under S. 25 f3), Con* 
tract Act, an agreement to pay a time-barred debt is re¬ 
garded as one without consideration but This sub section 
only applies when a wholly gratuitous promise is made 
to pay a time^baned debt and not to those cases when a 
promise to pay a time-barred debt is made for some con 
sideration though the consideration might be inadequate. 
When a new contract is made for a tresh consideration 
superi-eding the previous contract which had become 
barred by time but including it as a part consideration 
in the new contract, an action could be founded upon 
the new contract and it can be enforced in its terms 
without raising any ques'ion about the acknowledgment 
of a time-barred debt. An express promise to pay is 
not necessary in the case of an agreement to pay a 
time-barred debt and an im died promise w'ouhl satisfy 
the requirements of S, 25 (3). An express promise to 
pav interest on the debt acknowledged would reasonably 
Inrlude a promise for piyment of princip«l also. 
{8<tipti and Dxr^ //^ I>EB1 PRASAD ItHAGWSTl 

PRASAD. 1942 A.W.E. (H O.) 882 = 1942 A L.J 

666 . 

— 8 . 25 (SV—Barred debt—Execution of mortgage 
in lieu thereof—If amounts to promUe to pay in writing. 
See 1941 Dig., Col. 390. HosSfin SeraNG v. 

TamIJuddin. 197 I.O. 496= 14 E.O. 368. 

■■ ■ 8 . TA-^Scope of—Partial cr indirect restraint 
on marriaf^e if withiH—Prs^vtsicH in comptomiu bet¬ 
ween wuiffwt as to deprivation of Prope sty on re 
tnarriafe* 

Though S 26 of Contract Act is general in its terms 
it is doubtful whether partial or indirect restraint on 
marriage is within its scope. A provision in a compro 
inl'e between two widows whereby either of them would 
be divested of her share in her husband's property on 
her re-marrying is not void. {Iqbal Akmat C. fond 
Dxr. /.) Rao Rani n. GuLfB Rani, 1949 AWE 
(H 0.) 291 » 1942 A.LW. 476-1942 ALJ 446* 
1942 O.A. rSupp.) 68 J (9)-« A I.B. 1942 All. 361. 

'■ 8 . il^AppItcobilxty — P^srtiaJ retiftsint of 
trade. 

There is nothing in the wording of S. 27 of the Con¬ 
tract Act to sug^e>t that the principle stated therein 
does not apply when the restraint of trade or business 
Is for a limited period only or is confined to a parthTilir 
area. Such matters of partial restriction have effect 
only when the facts fall within the excepting to the 
section {Datii, C, / on! tVeston. /) Khimchand 
MANKKCHAND l^AVAbDAS HaS^ARIIAT T L ft 
1942 Kit. 85-15 B 8 - 8 - 80110. 876-A i.Vi. mi 
pind 114 

TTT®' poIicy-Agrwment in 

ol lr»dt—V 4 lldlt)f—Comptny dome «»rdin« bwUtcM— 


CONTBACT AOT (18^9). 8. ii. 

Sale of busines^-Covenant not to engage in any other 
sardine business in specified place directly or indirectly 
—Enforceability—Holding shares in such business— If 
b'cach of covenant. See 1941 Dig., Col. 385. CON* 
NORS Bros., I.id. v. Connors. 8 B.B. 154 (P.O.). 

■' 8. 80— Waier—Essence cf bet. 

'i he essence of a bet is that both parties agree that 
they will pay and receive respectively on the happening 
of an event in which they have no material interest. 
The transaction may be cloakeri behind the forms of 
genuine commercial transactions; but to establish the 
bet it is necessary to prove that the documents are but a 
cloak and that neither party intended them to have any 
effective legal operation. Where the documents show 
an ordinary commercial transaction, and in conformity 
with them one of the parties incurs personal obligations 
on a genuine transaction with third parties so that he 
himself is not a ninner or loser by the alteration of 
price, but can only benefit by bis commission, the 
inference of betting is irresistibly destroyed. In such 
cases the fact that no delivery is required or tendered is 
of practically no value. {Lord Atkin ISMAIL LebBK 
*». Bartlett AND CO. 199 I.O. 674 = 1942 A.L.J. 
268=8 BB 640 = 55 L W. 832=14 B.P.0.136-1942 
A.WB. (PC ) 43 = A.I.E. 1942 P.C. 19(P.O.) 

—— 8 . SO —Watering contract—Forward' contract 
xeith ‘fijcca arkatis': 

Where the effect of the clauses in a series of ‘Forward' 
contracts with a ‘pjcra arhati'is that the‘pucca arhati’ 
was to be in a position to choose whether he delivered 
or not and was. if he so liked to be able to settle the 
matter by paying or receiving, as the case mfght be, a 
mere difference, ar>d where in not one of such contracts 

there any delivery except In one small instance, the 
contracts are based upon terms which are singularly 
appropriate to mere gambling transactions. The Court 
ii entitled, if not bound, to regard the course of dealing 
between the parlies in such case as a reliable indication 
of what their real intentions were. Such a transaction 
is a wagering contract and cannot be enforred in view ' 
of S. 30 of the Contract Act, {Ptaund and Yorke. //.) 

Ramkrishna Das F. Mutsadoi I.AL ILE (1942) 
All 289 - 2001C. 225 = 14 BA. 416 = 1942 AWE 
(H0 ) 99 = 1942 A.L W.137=1942 A.*tJ. 1 SX-a! 
IB. 1942 All. 170. 


■ 8 43—Satisfaction made by one of parties 

jointly and severally liable—jf discharges claim against 
all—English Law— Applicability. See 1941 Dig , Col 
392. NEW Standard Bank ltd. f. Probodh- 
« H ANDRA. 198 LO 768 = 14 B.O. 494 = A,LR. 1942 
Cal. 87. 


8 44— Sco^e^ Partial ditokarge of tome of 
hint promisors by promisee—Pigkt of others to eontri^ 
butiose^lf affected^ 


S. 44 of the Contract Act applies not only to the case 
of a complete discharge but aUo to one of a-partial 
discharge of some of the joint promisors by the pro¬ 
misee. A partial discharge of some of the joint pro- 
mi^r* by the promisee does not release them from 
their liability to contribute equally with others to the 
performance of the promise {l>erkythire, C. J.ond 
Pam.krsd^, /.) GOUR MOHAN MULLICK 9 . KANTO 
Mohan MuLiick. 46 C WJI. 234. 

8 46—lUtchitta executed by a person In favour 
of himself and three other persons—Soil by two of the 
three promisees for their shares against execulaiH and 
other promtwp who refused to join wi'b plaintiff—If 
maint»ina»‘*e .Jer 1941 Dig.. Col. 3«. NaBINDRA 
Nath BaSak ». Shasabindoo Nath. 19T lO- 9$i 

- 14 & 0 . sag. 
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OONTEACT ACT (1872), S, 49. 

.. 8 ^^—AppU(a>'iUty—Nezdiablt instrument — 
pTomissory note payable an Jtmand—'On detnand'^ 
Meaning and effe t af. 

It is weli-setUed law that a promissory note payable 
on demand” does not imply that a demand must be 
made. The words “on demand'* * only mean that the noie 
is payable immediately, or at sight, and the words “on 
demand" do not by themselves take, the note out of S. 49. 
Contract Act. S. 49 of the Contract Act does not 
however, apply to negotiable instruments. S. 49 deals 
with a contract between a ptomi'Or and a promi'ce. 
and has no application to matters governed by the law 
merchant contained in the Negotiable Instruments Act 
{Feau»ionl,C.J. and Snutiee. /.) JiVaTLaI. rtiRTAP- 
SHi*'. I.ALBHAi Fdi.chamd. I L.E. (1942) Bom 
620=203 I.C 27=15 E.B. 184=44 Bom.L.E. 496= 
A I.E. 1942 Bom 251. 

— -■■■8. 60—Applicability—Company—Chit fund— 
Prize winner depositing amount in special Savings Dank 
Account as sanctioned by rules made by the company— 
If good performance—Bank going into liquidation— 
Liability of prizewinner. See 1941 Dig. Col. 392. 
Travancqre National bank Subsidiarv ro.. 
LTn, V. Venkataraman. 1942 M W N. 148 (1) = 
65 L W. 254 = A.I.E. 1942 Mad. 337-(1941) 2 M.L, 
J. 908. 

———S 66 —Employee agreeing to indemnify employer 
in ease of thefts-^Enforeeabtlsty: 

Where an employee binds himself to indemnify his 
employer if theft occurred of the property for which he 
was responsible, no question of impossibility of per* 
formance atises and the stipulation could beenfcyed 
and the employee made liable for loss occasioned bv theft 
( OflMf.) CHANO Mal ». Badri DaSS. 1941A.M. 
L J 98 

' 8a 69 to 61—Scope—Principal and interest due 
on single debt or decree passed on *‘uch debt carrying 
subsequent interest. See 1941 Dig, Col. J* 
Ram t-.SuLAKHAN Mal. I-LR. Cl941)^a*>- 

-S. 60-Appropriation— ,c[?tuRAL 

cum>.taniial evi ence See vadraR AG 
RELIEF ACT. S. 8 {l). 0942) 2 

- 8 . ^V-Appropriation of Pf^’;'’;i’;Zefion. 

indicated to be towards a . oarticular pay* 

Where there is nothing iransacfion. then 

mem was made towards any P- payment should be 

under S. 6 l of the jjer'transacion. {Agtrval 

apprnpriaiad lowardstne^^ ^ ^ MytMADEO Pra.^ad. 

1942 
88 


aZ M,deter. //^ B-D. 320 

i®yS (aOVl09= O.W.N. 167 = 1942 O.A. 


VT Da ^ jU «11 

?• ^lif-AllJicabiliiy—Agreement made after 

-r® *«fi» 5 nal conlract-Cause of action arising 

breach ^ay be dischaiged by accord anr 

from bre^ jq4, nig. Col. 394 NEW STANO- 
tatisf^D _ ITO.» PRnnoDii Chandra. 198 I.O. 

494 = A.I,E. 1942Cal 87. 

* 63—Scope—English doctrine—Application of. 

Jr/j941 Dig., f'f‘1 394. NEW STANDARD BANK. 
I TO V PROBODH CHANDRA. 198 J.O. 768=14 E. 
0 4 g 4 = A.IE. 1942 Cal. 87. 

■ 88 . 64. 73.74 aod 15~APPlieability—Cot:traet 
of sale of immovtbit property —Buyer failing to com 
flue p.syment’^Seller putting end to eontraet—'lisnt 
to restore benefit received — Buyer's right to get ba.k 
portion of p>iet paid 

The Transfer of Property Act does not provide ez- 
pressly for the return of a portion of the. purchase 
money paid in pursuance of a contract of sale, wheh the 
buyer fails to complete (Le payment and the sale In 


j. OONTEACT ACT (1872), S. 66. 

I consequence falls tbrongb. The provisions of the Con* 
* tract Act. however, apply generally to contracts of sale 
of immovable property. In cases not falljng under 

S. 74 of the Contract Act, where there is no stipulation 
that a certain payment shall be ‘‘earnest" or penalty, 
the right of the seller to damages on the failure of the 
buyer to complete payment would arise under S. 73 or 
75 of the Contract Act, and is something quite indepen* 
dent of the amount of any part payment made. Under 
S 64. the party rescinding a voidable contract must 
restore such benefit as he may have received from the 
other party. If the buyer fail.s to complete payment, and 
the seller avoids the contract, he must pay back the 
buyer the payments made by the buyer, i.e.. restore the 
benefit. {Dtviu C.J.and Weston, /.) MaDHAVDaS 

‘ Parmanand V. Jan Mahomed. I L.E. (1941) K»r. 
495 = 1991. 0. 438=14E.S. 181-AI.B. 1942 SlQd 
37. ' 

— —S 66— Ageeemenl void ab iMrfie— If affected by 
section. See 1941 Dig.,Col. 394. DISTRICT COUN¬ 
CIL Wardha V. ANNA I.L.R. (1942) Nag. 294. 

-S. 66 —Applicability—Contract not executed 

according to statutory requirements—Parly serving 
advant‘ge—If liable to comDensa_e J« BENGAL 
MuMfl- AL ACT, S. 103 (3). 46 0 W-N. 393. 

_S 3 66 and 70 and T. P. Act, 8. 108 .(f) and 

(^)^App/seabst,ty of Ss. 65 and 70. Contrast Aet-- 
Lease not satisfying requirements of S. 107. / . r^^cs 
^Lessee spending o/t shed and ehobutra without comply 

ing^th asXfUndy) of S. 108, 7*. A Act^Rigkt 

under an insiniment not satisfying 

,he re^uircmen.sofS.l07.T. P. Act spent money on 

MiM UP a shed and chabulra wirhout giving notice to 
.hJ iPsvor or obtaining her consent a* be should have 
rfoneVndei Cis. (/) and ip) of S. 108. T.P. Act. it was 
/,tfd that he was not entitled lo reimbursement as S. 65 
of Contract Act would not apply to the agreement since it 
was not void and that S. 70, Contract Act also would not 
apply as the requirements of CIs. (/) and (P'' of S. |08. 

T. P. A't, vteie not complied with. (Binnet and 
AgarwaU. y/.) QaMAR JaHaN BEGAM V. BanSI 
Dhar. 17 Luck. 530=199 I.O 86=14 E.O. 466= 
19410.WN. 1395 1942 AWE (0.0.) 42=1941 
O.A. 1050 = A I.B. 1942 Oodb 231. 


• 8 . 65—Applicability—Void tran-sfe-—Suit for 
recovery of pos^e-'Sion of property transferred—D^y to 
make compensation for bene 6 t received* Su T. P. 
ACT .6 (a) & (^). (1942) 2 M.L J. 364. 

- 8 . 66—Liability to restore benefit obtained— 

Landloui making pr. fit out of a surrender and granting 
of lease to another—Mother of tenant gelling •»'* 

Sion—Lessee's right to recover profits made by 
When a contract becomes void S' 

Contract Act. any person who has received a y 
tage under the copjract is bound to restore ‘ . 

the landl rd arranged for the surrender of a holdi^ bf 
a tenant and e/ecoted a lease to a third person and maoe 

a profit by the transaction, he is the 

that lessee when he lo?es po^^^s-sion by reason of th 
mother of the original tenant moving the Reven 

and getting placed in possession f “JTp Tenancy 

transaction was in violation of S. 12 xr t J S24 

Act. {Pollock, J.) SEGOr-SHiVA;!. 1942NX,J.324^ 

-S. 65—Mortgagee obtaining sale 

property after morigag.r’s death 

minor sons—Sale subseouenlly set aside— doe 

gage—Remedy of mortgagee in resp^ of m y 
under mortgage. LIMITATION ACT, ART. 97. 197 

^.C. 498. 


























INDIAN DECISIONS. 


366 


365 

OONTBAOT ACT (1872), B. 66. 

■ ■ —B, wAtm tfMt imIj ^ay-Agrte- 

m<fU i>Htt lb Inllio— ili*m~-St 4 rtn$f feint. 

Th« provbioni of S. 65, ConirACt Act cam« into pla; 
when an agretme 1 U ditcnverotl to be void or wb«n a 
contract Uronics void. When an aurtenient U v<>i<i in 
Ita Inception It is ordinarily to be conaldered to have 
he«n diacovered to be void at the lime when periio 
entered intolt. Hence a auil to recrner troney advan 
ced under S. 65 of the Contract Act in reepect of a 
void morigrie hai to be bioaght within eooe period 
befinninft liom the eieculion of the aert^rtKOt of mori- 
Kaa*- {Ai/i‘'f 0 hA ytrmt // ) Sana Uli.ah » )ai 
NamainSisoh 203 10. 428•1912 ALJ S90« 
1642 A WB fUO.) 262«194a A.L W 427-A.I.B. 
1042 All. 400 . 

-■ 68 aod Uoitcd ProTlocot Coart of Warda 

Acl(l»l2), a 87-r/ere» eWrr S 68. Cmtrttt A t— 

S yf ef Cmrt $f W 0 fiit At. if* fee 

el ilelke^CeeJtt fee ememmt Anfrefeeltemeie te \ 
tki sJtew*Mi/ ef the werA. 

To a clalin under 6. 68 of the roetraci Act fo* the 
price <if necOMariei Mppiled to a Wutd of Cowrt, S. 37 
of Ih# C<«rl of Warda Act la no bar Hut a eepptier 
of |ooit« which ara necw«a«iiee «w«i uhecare 10 m 1 
that ha It really pioteiled t«T 8. 68. A claim an I 
■mowni In rnvpaci of no annnilaa, vary dinptiipiMilrMeta > 
to the alkiwawca pranied to ihn ward crald nnl ha 
racovnrftl. {Aimmell. /)l)vrUTV COMUiminHIt lie 
HvM* Rtwiii M uuN troPAL 904 10 SI > 1942 
AWB (00.) 84S(I)-19IS0WN AM^lN.'O 
A 607. 

-a. la^iffJuekltlf^/eeifatiem «a«i emmee 

Genemmeml *iJ ik>elrtimlee el 
l0iittA h tjetemment—Mtghl te ee ’f.-t \ 

teem .. 

Wheia lK« tl<i«ain<wawl alai l« rapain <r urtfa'. «> 
tanh “wnad by ika 0>*vaf«»»*«rt hi'‘ilv •"** • 
IllenidAi nnd iha lallei (.•• >•>»•.) Sm 

rwif* I of the air 'rma arra.| > u iS* rap«H». . 
«nvl ha W'-hl Ihet the G-tvarnnienl In .ai>v<'-| --.i |W» 
repair* hi* **.'• 1 Innfwi'v «wl hi* •••* 
iki'U u«t e»Mahon*lT, ’ha* '•*• daf. -i 

who naa a-hryed the hawaA' ..Mhe cap..', wh* ^ we.* 
a«a.*«(V an * ‘ a* I.- whhh h.i la- • •*.•* ’ hate 1 
a.adHM*hl««' p*t r«ntHlm«».m ’ 'k* «•-ea.- 

All the -ai re m 4 9 ?0 af iha < > '.a, i h.n 

f^ia W ‘ ch« On i e e a c n eal a.n.'-i *a e-*ate.l t.. »»- 

Ml*#' TW-«^ nnrta. «'■' '.a 

•Inln^laar w***!! tMi be HaMe iha ^ ^ 'r* ‘ 

•trha In.I.M r > h.r •— wrl^ 'haa iha^-| •>. 
tan aa4 *h •I..* s« lafot*<t*-' >a >. *htn aa.le* > 

; fee 4 ■ ^ •' »4 •■aaaa 4*. •• • A•* Oa *• •. 

4*Mnf.> ' » Waiaini R«l* • ^trafTaat rat 

Wtitt 1941 MWH 4*11948 I ML! M9 

(fa' 

P4 AppW a'-.h*? I mawAd kwm 

aai ••n*l*raw a*, .4 > na4 g' ^ |pp 

T P h * fa.-.**a'«a-»nm 

Ac'v.'t* Ah ««.. ?ii 1 r h r, i 

imoA lit* 



CONTE ACT ACT (1972). B. 74. 


ledge of the fraud. Again falsely r^raaenting Umaeif 
to be the real owner. G. afterward# indneed the respoe- 
dent to advairce Ka. 3.5^0 on a aeoortd Biortgagc of iba 
propeiiy. Oai of the Ba. 3.500 which the reapoodeot 
agieed to advance, she was to pay to the apelJant 
Ks. 2 000 in discharge of Che let mortgage. BeUeviog 
that G was the real owner aod that the appellant was a 
6ret oM>ii|afve of ihc property the rtopondeot paid to 
her the R>. 2 00i>. Whuen the fried was diacovered the 
respondent in«iitaMd a awit to recover froa the appel¬ 
ant Ks. 2,000 as a paynent aade in Biatake of fncta. 

ffAA. that the owney havii'g been eeAer the 
Insprewioo uf the trnth of a fact whicl^as natrea. it 
coeld be mcurc>ed beck, however carcicaa the party 
paying Bight have bean In omitting to wee dili g an c a te 
inquire into the feett. The reewoee (appdlani) wna not 
enliited to the money nor Uiended to have it. 

/fetJ, fertker, that aiMming that there akeald 
be privily Uiwmw the paynr and the peyee that candl- 
lion waai.lilled in the prmaat caaa; thongh ^ appif- 
lanl was aoi g BortgagM. aha icfardnd hereof aa a 
n.wigat*e. aad the reapendent ahe thoaghi that ahe 
■ aaaaecond mori g a^ dinchirgmg a 6tel meetfag e . 
{U*.k. C.J em4 k*l‘. y ) Nowhaa Bain. &AlLA8«aTl 
Amwal ILB a948) MU ••••M LW 8S9- 
I948M WM SS6-AIB 1941 MU 6M*(l94t 1 
M LJ 441 

■ Tf -AffAcebility—Sale of aaeb f iftj la 
of agntnvi a.other ■AaoBcwfemi bp 

I j ct . -i.'u aaki *04111 1 2l . R 8^ t~ F. Cude 
te ■’* . av ^ '^rs .lep«tr»t ande* 2l R 99~ 

htainraiiiai J. . Sm |94I Chg . Td 199 APPa RaO 
* VtwKiTA KCTUH9I HA'> 1ML0 IM«14BM 
4M«(194t I M L J 7M 

-Ba7174aU 76-A|.d.*«'uh'i-^-mtraoi e4 


uk d twm>.«aban pr'ip*<i< .i*oi an-* r>* nUm aa 

fathate d dtyaw m iiwi^ir p^iamt HtTV- Kdhl af 



<« a 'wems u.** ’ r ,•«* 41 I n^ptaii tng d the 
' 'I. of WWAM'V ' ‘ -hnn a‘ .Id fMl -^emm VtM 

ar' af .^■ndihg -ha .. . •a...iw .>«*•*> '.y ^n 

MS (»-I <fpf ~i «li# • • d' 

f - 4" s ^ ' s 99 ' I w te. at *>' 9 ■ 1941 

A«m <e? sa i • i9«to a uieituo w 
V *«4 Alt LR99 0UA.lt 
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OONTEACT ACT (1872). S. 87. 

est in addition in default of payment of mortgage money 
witbin time fixed—If penal—Power of Court to relieve 
against—Clause—If wholly unenforceable. Set MORT 
GAGE—Interest. 65L.W. 661.- 
“ ' "S 87—Applirabiliiy—Sale of fufure crops of 
garden—Effect of—Rights of vendee. See MYSORE T. 
P. ACT. S. 5. 19 Mys. L.J. 476. 

'Sfl. 124 aod 126—— Ifexhaustive — Indent- 
rtily holder—Right of aetion—Suit before actual loss is 
sufffred — Maintainability—If premature. 

The Contract Act of 1872 is both an amending and a 
consolidating Act and is not exhaustive of the law of con¬ 
tract to be applied by the Courts in India. Ss 124 and 125 
of the Act do not emlxtdy the whole law of indemnity 
S. 124 only deals with one particular kind of indemnity 
which arises from a promise made by the indemnifier to 
save the Indemnified from the lo'^s caused to him by the 
conduct of the indemnifier bim«clf or by the conduct of 
any other person, but does not deal with those classes of 
cases where the indemnity arises from loss caused by 
events or accidents which do not or may not depend 
upon the conduct of the indemnifier or any other person, 
or by reason of liability incurred by something done by 
the indemnified at the request of the indemnifier. 
S. 125 only deals with the indemnity- 

holder in the event of his being sued and is by no means 
exhaustive of the rights of the indemnity*ho!der. There 
is no justification or authority for holding that in no case 
can an indemnity holder maintain an action against an 
indemnifier unless he has suffered actual loss. If the 
indemnified has incurred a liability and that liability is 
absolute, he is entitled to call upon the indemnifier to 
save him from that liability and to pay it off. {t^hagla. 
/.) GnJvNAN MORR«:HWARr/ MOREShWAR MaOaN. 
IliR fl942)Bom 670-203 10 26l»44 Bom L.B. 
703*AI.R. 1942 Bom. 302. 

g l2&Scofie^T7t/o persons liable for same 
debt one primarily and the other secondarily—Hmdu 
son ioining father in exeeuHon of mortgage of fa'her s 
property tor d'bl incurred by father for his own pu’' 
pptft _ piseharge of debt by son out of own moneys— 

Right to benefit of teeurily. * 

The Court in granttng relief to a person m 
position of a ^“tety is not confined to contracts of 
^arantee within the meaning of S. 126 of the Contract 
Act, and free to apply the principle* of equity 
the position is governed by some positive provi>ion of 
law. Where in a mortgage deed executed by a Hindu 
father over his separate properties in respect of amounis 
borrowed by him for bis own purposes his son is made 
a party at the request of the mortgagee, and is made 
liable for the repayment of the debt, though not as a 
morlgagor, and the son after the death of his father 
pays off the mortgage out of his own moneys, he falls 
within the Category of cases in which without any con 
tract of suretyship there is a primaiy and a secondary 
liability of two persons for one and the same debt, the 
debt being, as between the two. that of one of those 
person* only, and not equally of both, so that the o' her. 
if be should l>e compelled to pay it, would be entitled to 
reimbursement from the person by whom (as between 
the two) it ought to have been paid. The son therefore 
would be entitled to the benefit of the security held by 
the mortgagee whom he has paid off, although he Can¬ 
not be regarded as a surety within the meaning of 
S. 126 of the Contract Act. [Uaeft C./ and Bell. A) 
KiGOPALA Iyer v. Ramichandira Iyer. IL.R- 
(1942) Mad. 861 = 65 L.W. 417=A.I.R. 1942 Mad 
628-=(1942 2M.LJ 406. 

'■ '3. \7A—Liability of surety—Guarantee for 
rt-paytssent of money advanted on promissory notr— 


CONTRACT ACT (1872). S, 178. 

Guarantee to remain in force until debt due is fully and 
Anally adjusted—Payment of inieresl by debtor.—If 
extends .period of liability of surety. 

A letter of guarantee for the re payment of money 
advanced on a promissory note payable on demand with 
inierest stated that the guarantee would remain in force 
until the debt due was fully and finally adjusted and 
would not be affected by any forbearance or arrange¬ 
ment for giving time or other facilities to the principal 
debtor. The creditor accepted small payments of 
interest by the' debtor from time to time and thus 
enlarged the period of limitation. 

that in view of the terms of the guarantee the 
period of liability of the surety was also extended by the 
payments made by the debtor and that the surety 
remained liable so long as the principal debtor 

liable. (Derbyshire. C.J. and n 

Nath ‘?env. Ranjit Ray. ^^'■^^942)1 Cal. 11. 
-Ss. 129. ISO and O.P 0. 0. 2, B- 

for one yearns theki m mey^-Widow succeeding theiadar 
—Decree against her—Recourse to surety—Suit if 

hatred hy 0* 2» /f.2» • u i trxr 

Where a per-^on executes a security bond fo the 

period of the iheka, for the payment of o"® 7*" * 
money in case the thekadar fails to pay it and the theka 
S fiv/Jears and on the death of 
theka is continued in the name of his widow who com 

mits default in the payment of the theka 

.ureiyis liable inasmuch as the bling 

of .he fhekader In 

'r e^f“K .S morey in d.f.ul. from .he 

the by O 2. R. 2 on the ground that 

fh^Vorlner tiad already brought a suit in the rent court 

l«lnstThe new thekadar prior to the proceeding in the 
against the thekadar and the sureg. 
riel/c/ev. J) KaPURTHALA ESTATE v-^SHEOg 

Shankar. 2001.C. 311-14 R O 594= 1942 0 A. 
120 *^ 1942 O.W.N. 198 = 1912 A.W.E. (0.0.) 14"“ 
A.I-E- 1942 Oudh 825. 

.—S.IZ5-Applicability—Ccnditions. 

A person cannot take advantage of the provisions of 
S 135 of the Contract Act, and cannot J®‘f 

a surety, unless he comes under the definilion ot me 
word in S. 126 of the Act and nm*t be a parly to a 
contract of^uarantee. (Kingand ^unhi Raman JJ) 

Mahai^ga aiyar V . Union 

KONA>i 65 LW 664 = 1942 M.W.N 623- (1942) 

^-^3sA%an<U78~PIedg^VaIidiiy-Cond^^^^^^^^ 

—Deposit of share certificate-^uffi'-'^y „ 
valid pledge. See 1941 Dig. Co- 3W. KRt HNA 
PAlTARr’. KUNHONNI ELaYaNAIR. 199 LC. 

14 E M. 684. . . _ 

-3, XliL-"Gooir-Shares in 

pany-Deposit of share cefliAcaie as seeunty-Efftet of 
^Righti of pledgee—Power of s<tle. 

There is no valid reason for giving the 
in S. 178 of the Contract Act a 

that which it has in the Sale of ' j ji-ere 

would include shares in a j -int stock ^ ^ nerson 

can be a valid to be held by him 

delivers a share certificate to ano ner 

as security, there is under .be 

which he can enforce, bul unless t p g . . . 

time of the deposit secures a deed « t/»«fef whwh he 

can a,e in case of necessity or obtains one from his 

debtor at a later stage, he must , There 

Court when he wishes to enforce bis security. There 
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OONTBAOT AOT (1872). I. 171. 00-0PES&nV6 SOOKETISa AOT (ItlS). B 42. 

■ 

U Aoibinf U prevent the pMfet ssinf oa tbe 
detvt and ukU'i tbe Coarl to lell the gnod* for bin 
II Ibe good* happen to be ebaree, tbe Coart can coafc< 

■ fall title on Ibe bayer by (ullowine the procaduie la<d 
down In O. 31,K 80.C.P. Code. (i^4. C’./. a*///ep- 
ftU.J.) KaNNAMBKa NaV 4R »• KRlfHNA PaTTAM 
5)L W. 488 *1442 M.W N 460 • 1848 0«Bp. 0. 

180-AIB. 1943 Mad 74-(1M2) 8 M L J. 120 • 

MiBodad la l9Wh Bs 171 tad 178 A— 

/nw/r f»r m/v ttuitiJf—fMfi if 

YtUdttf, 

Jcveli anlmried merely for eafe oa^ody ceaMt be 
Mli)m of a Valid pledge by the dapo'itev evaa iauee* 
ari*liig altar Ibe ronlract (AmarMfeunt) Akt of |9t0 
(JvaMyre, /.) VlbAlAK'NI AMMAL ». CoiMBATner _ 

lAViipiKAflA NltiHl. LTli 80110 7M• 16 B M 
408«66 L W 8l0«lt48 M W M 86-AlB 1648 
Mad 84f-(l8l8) 1 M LJ 44 

IH-Aaeni'>Kmptof««al bf prtacipal—4i , «« « caaaaeci beae «hA6 riw 

•ary. Su l«tlthe,C4 m bubtiMAei ' hebaM •» ibe prta^py 4o mi apply i« a earn 

Uurrae. UHUtNOaA NaTH buv. 167 10 Bat* , ab«e an acmemeRi ^ a boaae iiaMa<ed lai* Mk 
14 B 0 401. laaaa iba aoMfae bwtMlI Ml tbe vendee aad tbe deed 

’^*^B 166—Wmrwree la rvaemy 4ye#ra/mtiA«r >| ba^ u leiriieed by tbe eaadm. TWre nwy be 
ear Wiry - Ai/4y «/ /ea^We«r aa drjema <r aaM^ ite a ^ k4 tbe paneMmw ^ 8. 1)8 U 

ll a leaABi la edMued la tbe laaamy by an apm aodt 6aad may Weftdaev ij ti -eaeaead \m» 

Ml lb« l4l64iWI4M «Hku«| k4«^»l»bl0i m r.) ikf ^ ihM to M VViJHiA It 

Ibea aMlar 8 I«r4, Cuaum* Aa M la apaa v.iba Uad- ,, ^ iba^imt^ a«a a paffV »tim liaad 


8 830*^Pr«jaeipriea aadrr™ Se*>f* 
wudt dtrmUy tm m^mu •t pria.rAaf—^#4/#4 

ayttU r# iaa ptrtmmtlf m 

Tbe prmumpciaa arivtag ander 5 130(1) of tba 
t o«.traci Act ibat aa ageai caa peraoaalb aalor>.e tba 
ouauact eatared iato ibraugb bim oa baball of a fcimp 
pfiacipei i« ana Ibat caa rebafed by evidaaca or 
ibe dr.-aantaacea of tba cmea. ll ia ia fact Mbatir^J 
«b*a tba foreiga prladpd It, la vribag owde the aoa 
tracing per<y aad tba ceatiac* i» made Erectly ia bia 
a •me (Akd^ C4««i «W J«4#aMe«ve dryiae, //) 
VbNbttN A 1IB04 ». CuPTa. MllyaLJ 164. 

818 IM/r.ei tttf^Yr*md frttHttd if 
iistmt (tf ai lead fie' p'le tpe/ arer 

epeWyfefAe Aeai-%f/rweaar fe jaM if pr^mipef 


(d 8 211 Caarraot Ac . ac ardhtg la 


^bvb a ft aad ar 


«d bpibe 


Hal b4ar-»lf m tba 



bolktai la diMHia It <Area«er / I KtlTtr 6aM«i>I'B __ 

m^iiNe HUirHA^vo 868 1 0 464-16 BO 111 • . m Mai tT^va M UlJ mim< 

IHf A WB (00) lll-lta 0 WM 473- lf4i ^ •.•a aa laim aiM 

0 A 866 

B 111 AgMi* laNteg la a.'Maal- AgM i 

'a.fi- i-'riar^a^b.ag..^. mparviMa at a*ht. ^ aae f ^, /J\ lUtia 

?!*****• 7'•*!:**•' •'^‘.Cnt'd- H'BaLaL 164AAVB (BC 84t-lfa 

Ui Ckd 400 ftavt PaeBuiaA dtiaM|-jia a. > * t vg m a I A laaa au be i 

lAbHi NteAVtH A I B 1641 Pat k«A ^ ^ 

— 6 tat ye M mmr^ 00«TB1»BTI0« 

V•««al Ibti lag I a «• vtyatyiaAvt i*o ACT » 4» 

pite DnmaviBt Meta b>>v IMtC 6a6» M 
BO 461 

• IM w4 ABbet Ta7«B46« • l*aa 

ft Ift^ MB #4* •» ( ^ / 4* 

to Ite k« * ll M 

r*k6B«aI vdP vN bI kto |J 

• r % ^|1 • %. ew I 

I • B • I . «« ^toiitoto^^ I --- — W m M a ^ev 

1^4Mb b^«4 % tfT* > • 4. M I H I ^4«69 

»e# WNM IM BH * MB to6*M9Mal • « ft^ PM b T ^ A I ft 

/W.^ tBtortii4#» 14IM4 144.. M4I4M — ^ ^ i 

l»6 a-- 

• % h 6 « 

M*a< • 

A»t 
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OO-OPEEATrVE SOCIETISS ACT (1912). S. 43. 

——Sa 43 and 44—/’owr/<>/■ Registrar—Award if 
ean be both against so. tefy as well as against the members 
—Sile in execution — Questioning, 

T>t4 Registrar of Co opeiative Societies has the power 
under in'* rules and regul.»tions made under the Co¬ 
operative Societies Act to pass an award not^ onI> 
against a society bat al'O against its members individu¬ 
ally. A consolidated award both against the society 
and its members mentioning all the members though it 
may be irregular in form U not invalid. Its validity 
coul 1 be questioned bv a judgment debtor and when not 
objected to by him, it cannot be rai-ed after a sale in 
execution of it. (.l^'iyogi, /.) C0-''>PERAT1VE CeN- 
TRAi. Bank Ltd.. Maikapur » Naravan ramieb 
KUNBI. IL.B (1942) Nag. 685=202 10 512 = 15 
BN 85=1942N.L J.462 = A.IR. 1943 Nag. 7. 
—“3 43 (1) — Rules under—Award by Reeistrar 
relating to mortgagee in favour of society—If mortgage 
deerte—Claims of priority^Pfftver of Rigistrar to 
decide. 

An award relating to a mortgage in favour of a Co¬ 
operative Society made by the Registrar under the Rules 
made bv the Lo'al Government under the provisions of 
S.43^/)of the Co-operative Societies Act, can in no 
sense be a mortgage decree. The Registrar has no power 
to decide disputed claims of priority or to make a deci¬ 
sion'whicti in any way affects the rights of other persons 
interested either in the mortgage security or in the equity 
of redemption. (^Henderson, /.' SatiSH CHANttKA 
Nag P. SiLCHAR CO'OPVRAT'VK TOWN HANK. LTD 

I.LE (l9U)2Cal 651-201I.C 686-16 B-O. 246 
-A IB. 1942 Cal 290. 

OO-OWNEBS—A'r^A/ to recover entire prefits 
from (respaissr. 

The right of each co-owner extends to the whole pro¬ 
perly joinOy wi(h the others. Hence one ot several co* 
owners is entitled to recover from a trespasser the whole 
of the profits which are payable by the trespa'^ser on 
account of his wrongful possession and the whole amoun 
of the compensation pa>ubl€ on account v 

cau^'cd to the property, {Allsop nnJ // K r j 

CHARANP. BANStDAR 203 I.C. 223 = 

4U = 1942 A.W R. (H C ) 278 -1942 A.L-W. 380 

I.R. 1942 All 868. iittrud- 

- Ejectment r«»/—Ijmal property f's'’ k^t with 

ing upon land agaimt wilt of one fuct 

eenseni of another ro'tharer—RsSi^ ' 

intruder. several co sharers 

It has long beep settled that one of has 

x)f//wa/property may partially eject a though 

intruded upon such property ®8a' ’ j obtaining a 
with the consent of *ttother co-s _ 
decree for P'^^sesMon o* y;, raM RAN 

intruder. raMJJWAN Ram. 2001. 

Bijava PRASAD 727-23 Pat.LT.294 = 

0 769 = 15 R.P 14-8*'' 1 

A.IB.1042P»t of-Payment by lam-, 

\ j if created—Right to interest. Set 

f 404 GULAB NAIHURAM P. BiNDRA- 
l9-«lpig.(>l • 19710.327 = 14 B.N. 103. , 

^ to ‘oase by ^ne-Condttions neces- 

'"7nSu7h"a{raJl^ufd be executed in favour of a ten- 
am b?one out of several c -sharers. But for this pur 
po.e aco-shaier must be himself tn po-sesston of the ana 
before he can lease il. A lea'C given in respect of land 
in the effective pissesslon of another co*>harer cannot 
be valid when the alleged lessee does not even obtain 
oosse-iston in pursuance of the lease. {Skirreff. S M. 

and Sathe, J.M.) GHISai Tsu v. ShsO MURAT 


CO-OWNEES. 

MiciR. 1942 O.A. (Supp.) 298=1942 BD. 594- 
1942 AWE. fRev ) 267= 1942 O.W N. IB.E.) 477. 
— , pgrfiiicn — Land suit tit ta raiyati tenancy cres* 
fed by 0 ne ca-sharer allotted to another^Occupane} 
rights acquired by tenant’^ If can he claimed in re spat 
of original holding, 

A CO sharer to inborn a* parcel of land has been allot* 
ted by a decree for partition does not take it subject to a 
raiyati Jama created by another co-sharer without his 
concurrence when the land was the joint property of the 
ro-sharers, when there is nothing to show that the land 
has been allotted to him as taiyafi land and rated as 
such. On partition the tenancy itself is transftrred by 
operation of law to the land allotted to the other 
sharer who created ii, and any occupancy righu acquired 
by the tenant in the original holding could attach only 
to the land to which the tenancy is so transferred. 
{ffi.was,/ ) Debendra Nath Biswas t-. UMfSH 
thandra Manual ILB. ‘4912) 1 Oal. 408»202 
I C. 635=16 B.C. 377=46 Cal. W.N. 904»A,LB 
i942 Cal 613. 

_Pariition—Suit for-When and when not mam- 

tmnable 1^41 Dig.. Col. 405. MaHOMED 

HashimAu Khano. 

200 I C. 392=16 R.O. 7=46 C.W.N. 661 A I.B. 

se-Changing ekaraeler of plot by 

ane^Planttng of grove on arable land. 

Where on a plot of land being used as arabl-r a 
g,„« by . CO sharer, .he 

nsil" 1942 0 I 605-1942 O.W 11.760. 

irrier l«r r-r-rr uni 

.Z^yif'nnn. fBUmim of , pori.on-Mo.nto.not,- 

^'^Where without demur or protest from the other co- 
shxren., one of them has been using a ponton oMheJand 
runed in common with the rest in a proper and husband- 
Hke maimer for 5 years at least and has not been raising 
any plea of adverse possession as agjmsl the others or 
deny^g their title, it is not possible to give a 
joint possession in favour of any of the 
of such line. {Baipai. /) JAGDlSH SHANKAR ». 

jASKi SinCH. 1942 A.L.W. 692. 

-Rights inter re-Decree entitling one 

a garden in a pbt-Right to put up a b;»W'ng'«rem 
Oihers, if prejudiced. 5 ee 1941 j« 4955 

Mahomed Shakir v. KalkaBraSad. 1»7 l.w 

= 14 BA. 199. 

- Rights inter se-Right of one to put up eonstrue- 

tions on ioinl land—Remedy of others. 

, The general ,„U .a regard .0 Ian -h.ch 

.hieh nil! have .he resel. of o«.."S Z 

.heir possession. The pe'.iog op of a 
lure, sneh as a lhalched sheller, does n 

.his conden,na.ion. Bo. B -’f k* ^hs for 

when there is exclusive possesion ? * 

example, of the erection of cattle and 

a co-sharer to alter the natve of house, 

substitute for the cattle sheds a pueca 
Rnma facie where one co-sharer exercised by 

which poswssion. actual " ihe right of the 

other co sharers, erects a buiWmg. . ^ . Austed 

co-sharur a ho as a resui. of •b- 

completely «« o necessitate the demolition of 

obtain a decree whmh will nece 

the construction This, 01 • . . , 

proHso that there shall be due dUigence on the partot 
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0(H>WNEBB. 

lbeco*»harer complaining of ouster and it shall not ^ 

possible to say that there has been such delay as wiH 
make him subject to an estoppel by reason of acquies¬ 
cence and presumed consent. (V^rie, /.] KOI 
SkwaK r. Ram Sahai. 1942 A.LW. 225“1942 0 
V V 281 

■ ' Right of one co-tenant to deal with properly of. 
another. S/e l940 Die. Col. 414. NanURAM p. 
RaDHAbai. I.L E. (1942) Nag. 24. 

_ /iighf to joittt pooession—Lambardar taktni 

unrtgitUrtd turrtndtrs and obtaining posstsjion. 

Where a lambardar took from the tenants a number 
of umegiMercd surrenders and obtained possession, it 
was that whatever the position of the proprietaiy 
body tiVj-j.fi'r the >urreiideiin8 ienjnt< niipht*be. so far 
as the proprietors were concerned, the lands were taken 
b> the lanibari'ar on behalf of all and a co sharer had as 
much riflht and title to iho-e lands as the lambardar It 
was he d further that where one co-sharer obtained pos- 
se«sion of any part of the joint property. the others were 
entided to share in the benefit which that co-sharer had 
obtained and that no question of title arose because the 
title as between the vaiious co-sharcts was the same and 
that a' o-sharer couM obtain loint po««e?Mon -with the 
lambardar. {Bose, /.) NU^aN SiNGH v. MST. 
GuRUDEO KUMARl. 1942 N.L J. 207. 

' — Bight to tue—Suit agamst trespasser. 

One co-’^harer of property can maintain a suit against 
a trespasser without impleatlinc all the other co sharers. 
{Almond /.C.) MAHdMKn YiinaS f. Jahan Siil* 
TAN. 198I.O.80S-14 B. Peab. 76«A LB. 1942 
Peab 9. 

COSTS. .Jr^fl) C. r. CODE, S 35. 

(2) PRACTlCg—COSTi. 

OOTBSANTS See Landlord and Tenants 
-Co-tenants 

COURT PEB—-A’er'iw of prayer—If 


COOBT-PEES ACT (1870) S. 7. 

COURT FEES ACT (VII OP 1870). Bs. 6 and 28 

-Seooe and e/Teet of—Patna Hsgh Court Rules, 
Lh Vn ,Rr. 16 and Admission of appeal by Regs 
trar-Revised Stamp-Report by Stamp Reporter 
UmanJinz further ecurt^fee—Jurisdietion to submit 
Taxing Officer s power to order payment of additional 

'‘ourt^fee^Co P* Cotie* 7, 11- ^ 

The Sump Reporter first leported through inadver 
tence that the court*fee on a memorandum of appeal 
.was suffi:ienti and the Reglstu'' admitted the appeal 
under K,* 16 of Chap. VII of the Patna Hich Court 
Rules and ordered noii'e to respondent* A few days 
later the Stamp Reporter detected his mistake, sent for 
the record and after examining it submitted a fresh 
report under R* 19 of Chap. VII of the Rules to the 
effect that further court*fee should be paid* When the 
matter came before the Taxing Officer, the appellant 
contended that CO the Stamp Reporter was funttus 
officio* {A) that he had no right to submit a revised 
report after the appeal was admitted by the Registrar 
and(r) that the Taxing Officer bad no jurisdiction at 
that stage to make an order for payment of deficit court* 
fee. Taxing Officer held as regards, the fiist two con¬ 
tentions. that the Stamp Reporter had power under 

R. l9 to re open the (^uestir.n of the sufficiency of the 
Court-fee* So long as the appeal remained pending, 
and on the third contention he held that in view of 

S. 28 of the Court Fees Act that was a matter not for 
him hut for the Taxing I^dge to decide. It was plea¬ 
ded further brforethe Taxing Judge that the respon* 
d»;nt had no io'uf stisndi to be heard in the matter* 

//e’d, (I) that though the question of court fees was 
primalily one between the appellant and the Crown, 
it coulrl not property be said that it did not affect the 
respondent at all and that he could not be heard on ihe 
que^iion; (2) that the Stamp Reporter had power to 
reopen tlie question of the sufficienry of the court fee 
when the mauer had not already been decided by the 
Taxing Officer, so I mg as the appeal was pending; (3) 


the deeidtnz taetor* 

The lulnR amhorlly mu*t look to the whole pl«int J .hVrthrw^’aTmi^ioV ©r a oVapp^al dW not 

and not merely to the form of the prayer. A plamtiW oper*ie to deprive the Coott of power to reject it under 


cannot evade payment of Court fees by chthing his 
lelief in u form which would Appear to HCk no con*e 
quentia) relief if in fact cons^uenlial relief is actually 
involved and would ensue 
oranied. {Rost, /.) VinaVaKR 
Rai. 20210. 643-lS B.N. 97-1942N LJ 46^ 
~~Ta»ing dept. {Sagpur //. C,)r—l'osit\K-n of— 
Nature of the powers of the tann; or<ir—ReUli'.e 


O. 7. K II (r). C. P. Code; and the admissioo of the 
appi.lbylhe Re^Ulrar under K. 16 ofChap. V|I in 
„ , . , no sense involved any decision by the Taxing Officer 

-— . .v -ion did net prevent the Taxing Officer from function* 

iiig under S. 5 of the Court Fees Act when « dispute 
as to court fee subsequently arose; (S) that it was only 
when the Taxing Offiicr had given his decision under 

S 5 as regard the court fee payable on a memorandum 


Ia • o 0 as regara tnc couri jee pajaojc on a memorandum 
A High Court Is not in the same position us a lower s « v« IZltt ^ 

Airt as legAid. the d«.efnu..sUon ol Court-fec,. The 1 


Court as reg.id* 
tsiin, depaitmrnt of the H'gh Court (Nsgpur) Is 
quite separate from its jodidsl side. The taxing officer 
hav no judicial power< except a* i<Eard» the one matter 
of Court-fees, rtor b.s the Taxing judge If the 
appellant in an appeal to the High Co«tl insi^ta that he 


not be questioned even in the exercise of the powers 
vested In the Court under S. 2S; (6) that S. 5 enabled 
the I'axing Offi.cr to deal with the question and be had 
joriotictlon to make an order for payment of additional 
court feo and S 28 did not take away his jorisdictioo 


not ^ ^_ 

wami a declaration only and nothing mote the t-»>np = 


tulhorilics canv iM «tr^ild« wbciher ^uch u tuil uiU lir. 
All ihryc^nttyis Ihst the Coufi-f««x pA\L4Mf on a 
lelief fiir (l«cUt«Uon simpUettgr la 4 »^Tliin figntc anil 

cte* 1 !. 
•p!i 


r* Sykd Eaku 




(hey mu>l Itavu (ht wider qucs(i«>n of 
reHel to the dvxiviuig ihe thr 

side* Kven there the txsing auth 'Tuj ca. 
whether the relief wwighi Is in fs;^ a V hr.it:>n 


V- 1 

i 


vMei or whHhei lair*** 
of kUhibl the 
nevesiary imerttmei ts, 
hraving the apiv^l 


j-<niial :rlicf l»tn in n. (n 


alUth fhy 
IhvA ihei i*. 


Ju. 
framei) 


lh* 

lU'hf 


iM 


the 


C' * hr Uiei tt'f 


v'4h 111* Thr laiihn .tutv^ktriv 


I 


IIU^IN. 21 Pat 7ka 
-8 6 A(l^(UEm«Bde<J byU.P .ActXTX OP 

1938)-App<^l r.ier—< r .. 

I S e I !• Code (lOa^v V« 41. R 22 AND COURT- 

fEi^ .\i I. S. 6 .\ ;i) 19420WNS8k. 

6 B Rod 8-0- ke:. ;:;t oy wh.-.m ^.:(r-p*i- 

c t ^ i 1^. llith 

n-uii <■- 1941 Dr , Co!. 407 KaLLU :>INOM *. 
Mlk ki NW .V IM I.C. 2t7' 14 X.A 273. 
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COURT-FEES ACT (1870), 8 7. 

Act, S. 8. l94l Dig, Col. 408. KaILASa Avvar 
». SUNOARAM PaitaR I L.B. (1942) Mad 488 = 
2011,0.103 = 15 E M. 218 = A. I.R, 1942 Mad 206= 
(1941) 2 M.L J. 986. 

■ '8 7 (11) and 3ch. II, Art. 17 (vi)~App/icaii 

—^■tkf deed—Suit to remji’e mutiiwalli, for account^ 
and, hr recovery of a-nounti directed to be patd annudUy 
to deteendants of w ikif and for- appointment of nnu 
mutaioilii—dfourt-fee — Relief-~If incapable of valua¬ 
tion—. . P. Code, 0. 7, R, 11 — Failure to pay reguiute 
court fee—Proper order. 

In l923 A. a Mabomedan, executed a wakf-ileed, the 
terms of whi :h roughly werethat the children of the vmhf 
should rev'Me in the house and be maintaineil from the 
incorne of thelands forming part of his estate,and that on 
the eventual failure of any descendant, the property 
should go to cb*aii'y and be applied to musa6rkhanas 
for the' general public, the maintenance and clothing of 
widows, poor persons and travellers and the building 
and repairing of mosques. S appointed himself muta- 
walli in his lifetime and directed that after his death 
his son H should be mutawalli with power to appoint 
his successor. The deed provided,a/fa, that the 
mutawalli should render proper accounts to the wakif's 
children, and if he acted dishonestly or was lazy, he 
should be dismissed and another mutawalli appointed. 
The deed al>o provided that all the members of the 
family should. If possible, live together, but that if. after 
/ft death, and if they were not able to agree to live to¬ 
gether, should separate them, thereafter pacing all ex* 
penses of the administration of the estate, and after pay¬ 
ing amounts set out to be paid to his widow and 
two daughters, H should divi le the balance, appropriate 
half to his own family and give over half to the 
widow and her daughters, died in 1933 and there¬ 
after, his son, managed the estate as mutawalli. 
Sometime later, the widow and some daughters and 
grand'Children of A. brought a suit against H and one 
of the daughters of A for removal of H from the office 
of mutawalli and fur appointment of a new mutawalli. 
for accounts and for recovery of amounts misappropriated 
by on the allegations that the mutawalli /V was not 
carrying ' out the terms of the wakf, that he was not 
making the payments enjoined bv the deed to the widow 
and the daughters of the settlor and that he was mis¬ 
appropriating the income and alienating the property. 
The-suit was valued for purposes of jurisdictional Rs. 
20.000 but only a court-fee ofR«:.l5 was paid under 
An. 17 (vi) of Schedule II of the Court-Fees Act on the 
plea that It was not possible to estimate the money vatue 
of the reliefs sought. The lower Court holding that the 
valuation for court fee and jurisdiction should the 
same, ordered the plantiff to pay court-fee on Rs.20.000 

in lOdays and in default thereof dismissed the suit. 

Held^ (l)that the suit was not governed by Art. 17 
(vi) of Sch II of the Court Fees Act, but fell under S. 7 
(ii) of the Court-Fees Act, as what the plaintiffs sought 
were material benefits to which they were entil ed or 
might be entitled under the clause In the wakf-deed. th it 
on disagreement between the partly the income should 
be divided and enjoyed in the proporti >ns set out; (2> 
-that the plaintiffs' claim to annual receipts was capable 
of valua'ton at least on an average basis aitd court-fee 
should the-efore be paid on ten times the annual value 
of the receipts to which they claimed they were entitled; 
(3) that the correct figure should be arrived at by deduc¬ 
ting from Rs. 20 OOO, the value of the total property, 
the interest of the two defendants, namtlv. Rs. 10,000 
being the 1st defendant's share, and Rs. 500 the value 
of 2n'i defendant's share being 10 times the amount of 

Rs. 50. which was the antOBqt to be paid to defendant 


OOURT-FEE8 ACT (1870). S. 7. 

No. 2 annually, and the plaintiffs should therefore pay 
court-fee on Rs. 9,5(X) which was the value of their 
'hares; (4) that the proper order to make was to allow 
the plaintiffs one month's time for payment of the 
requisite Court-fee and to provide that in default of such 
payment the plaint do stand rejected with costs, under 
O. 7. R 11, C.P.Ccde. {Davit C. J and fVetton, /.) 
IBRAHIM Shah z/ H^TIMA1I Shah. I.L.E. (1942) 
Ear. 434 » A l.E. 1942 Sind 160. 

-8 7 .(lv) (a) (as amended In Madras)—Ap’ 

plicabiiily-^Decree against temple in suit filed on pro* 
missory note by hereditary trustee—Suit by worshipped 
to declare not binding on temple as being collusive— 
Temple and trustee made defendant*—Court-fee pay¬ 
able 5-f 1^41 Dig.Ccl. 408. Ramasubba Ivfr v. 
Ayvai.U Naidu. 199 I.O. 628«14 E.M. 693= 
(1941) IML J. 414. 

- 8 . 7 (iv) (b) & Sch. n. Art. 17-Suit to 

recover a sum as profits—Alternative prayer for decree 
for whatever found due—If makes suit a suit for 
accounts—C"urt-fee payable, l94I Dig,, Col 409. 

Nanhe Singh v: ram Nakain Singh. 17 Lock. 
246 

8. 7 (iv) (c)— Applicability—Alienation by 
Hindu widow—Suit by rtvenioner after deat/tof widow 
to declare invalid—Prayer for tettmg aside—If neces¬ 
sary—Suit for declaration, possession and parlitioti 
Py person out of pjstission—Court-fee, 

An alienation by a Hindu widow is not absolutely 
vr id but voidable at the election of the reversionary 
heir of the last male owner. A reversioner suing after the 
death of the alienating widow need not sue to set aside 
the alienation besides praying for a declaration of its 
invalidity, so as to make his suit fall under S. 7(iv)(f), 
Court-Fees Act,leviable toad valorem court fee. Where, 
however, in a suit for partition, accounts and declaration, 
the plaintiff, who is, on the allegaiions in the plaint, 
not in possession, asks for a declaration possession and 
partition, the suit falls under S, 7{iv){i\ the conse¬ 
quential relief being partition and possession and there- 
fore (tfi valorem court-fee has to be paid. (Davis, C./. 
and tVeSton. /) KaRAMCHAND v. NaRAINDAS. I. 
LE. (1912)Ear. 358. 

_S, 7 (lv)(c)—Applicability-Suit for parlitiort of 

joint family property—Plaintiff claiming to be in jo nt 
p >sses<ion—Allegaiion in plaint that defendant got up 
colourable deed of partition executed by plaintiff while 
a minor and that same was not acted upon or 
be acted upon—Court-fee. See 1941 ^' 6 ” 1*,-’ 

Ramautar Sao V. Ram Gobind Sao. 198 1.0 888 
= 14HP 612*23 Pat.LT. 218*8 BE. 471 = A-I. 
E. 1942 Pat 60. o . . . m. 

- 8 7 (IV) (c)—Applicabllity-Soit to set aside 

decree effecting partition by metes and bounds and for 
fresh partition of all properties held by an^ 

tiefendants exclusively since date of prior P . 
Court-fee payable-Plaintiff-If m 10«nl 

Sch II. Art. 17 {tii). See l94l ^.g.. Cd. 411. 
FAZiLaT KhaTUN V. RAHIMBUX GULMAHOMEO. 
1971.0 690 = 14 ES. 112, 

—;—S- 7 (IV) 

"^^The Co^lias to look at the substance ojf]? *■; 

each case to determine whether the ® ^ ^ 

a declaration wiih a conseguential r J. # 

camouflage attempt in words to disgui p 
claimed iS the garb of a suit for d« 1 ara K)n coupled 
with a consequemial relief- H cannot be held ‘hatin^all 
suits where possession it» one o the reliefs claimed the 
suit must fall within S. 7 (r ) of the Court-Fees Act any 
more than if the reUef was not possesion but was so»e- 
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COUBT-FEES ACT (1870), B. 7. 

where specifically provided for say in Art, 1 of the Sche* 
dole the relief would necessarily fall within thitt article. , 
It Will depend on the facts and ctrcamsunces of each ^ 
case whether the relief by wayof possession or any other | 
relief claimed is or is not conseqaential on the declaration 
sought. If it is consequential on the declaratioi^ sought 
then the suit would fall under S. 7 (rV) (<)• If it ts not so 
consequential, then the suit may fall if relief claimed was 
possession partly under S. 7 (<')or if the relief was not 
for possession but did come within Art. 1, Scb. I, then 
under that article. i'Daiip Singh and Salft //.) H»R- 
fUSHAN LaL V RaKKaT ALI. 202 l.C. 174° 15 B.L 
109°44 P.L.B.162 = AIB.-1942 Lab. 209. 


COTOT-rEE3 ACT (1870), 8. 7. 

w.f one who is for some reason or another bound by the 
decree there is implicit in the prayer for declaration 
that the decree does not bind him, a further prayer that 
the decree be modified so a.<i to exonerate his interests. 

Where a Hindu son sues for a declaration that certaiti 
debts represented by decrees against his father 
ate not binding on him or on the joint family property, 
there ts involved in if a prayer for i>eiiing aside the 
decree and hence ad valop^m coart-fee is payable. 

^ ViNAVAk Kao V. MankunwaRBaI. 202 
10. 643 « 15 R.N. 97=1942 N.L J. 466 

“ 8. 7 Uvj {C)~Valuaiion of relief—Powtr of 

Court. 


— 8. 7 (iV) (C) andiV)— Sale of iemt family pre- 

Pefty by father—Smt by ton for dedaratton that tt is 
not binding and tor potietiicn^Court’/ee. 

A suit by a son for a declaration that a sale of joint 
Hindu family property effected by his father hao not 
been made for family necessity and was not binding on 
the lamily, and for joint possession of the property sold 
along with his father, falls'witbin the purview of S. 7 
(iv) (f) and not of S. 7 (:-) of the Couri^Fees Act. An 
alienation by the ^father of a Hindu joint family is not 
void but is only voidable at the instance of hia sons. It 
is, therefore, necessary for the plaintiff to pet rid of this 
voidable document by Iv^ving thcaCourt to decUte that 
in the drcumstances of the case it should be avoided at 
the plaintiff’s request. The pos>e'>sion which he then 
Claims.flows from and is a necessary consequence of the 
relief claimed, namely, that the document does not stand 
iif the way of (he plaintiff. The remedy of possession, 
therefore. Is essentially in this case a consequential relief 
floating from and arising out of the declaration sought 
by the plaintiff. iDahp Singh and Sale, JJ.) HaR* 
RISHA»1 Lalp. Barkat ALi^ 202 I C. 174 = 16 E.L. 
109*44PL.B.162=A.LB. 1942 Lab 209. 

8. 7 (W) (c)—Suit for declaration of title and 
injunction*—Plaintiff claiming to be in possesvlon of suit 
land—Valuation for Court-fees and jurisdiction. See 
1941 Dig-.Col, 4l3 GhuLaM NaBi t. UMakBaKHSH. 
197 1.0. 609=14 B.L. 263. 

-—8. 7 Uv)(c)—Suit for declaration that liquida¬ 
tor’s order against plaintiff is void and for Injunction- 
Arbitrary valuation, See 1941 Dig., Col 4l3. Al.LAH 
Yah V. AnjumaN Imdad Qakza. IL.B. (1942) 
Lab. 370. 

-8.7 (Iv) (c) and(v )—far declaration with 

eonufuential relief tor poasttuon and suit forpottettion 
—Choitt of plaintiff. 

Where it is open Co the plaintiff Co frame his suit ir> 
one of two ways, there is noobbgation in law that lie 
should frame his suit, in any other way than he woti'd 
choose to frame it. In other word*, if it is open to the 
plaintiff to bring a suit fur possession or to bring a su i 
for a declaration with consequential relief for possesvion 
It IS entirely for the pUinliff to choose In which form he 
brings the suit and to the results that may flon from hi* 
choke In the way of liniitatlon or otherwise the question 
of Court-fee p'tyabic is wholy irrelevant. The Couii- 
fee will be determined on the nature of the suit as fram¬ 
ed at the choice of the plaintiff always provided it Is 
legally open to him to < o so. (Ai/t^ Singh and ^ale 
JJ.) H\KKISHAN LaL p. BarKAT ALI. 202 lo’ 
174-15B L. 109-44 P.L.B.m-A.I.B. 1942L*h.' 
209. 

— “8. 7. (It) {t)~SHit to JeeUre Jetrtt debit mot 
binding hy perti'tt not a parly lo decreet—Kd vnputir 
fee, if payable—Test. 

Oidlnarlly a decrM binds only parties and privies. 
For one not s party and hence not bound, h is not 
rxsorawy to gst the deaos set aside. Rut in the 


inepuinuti can place any valuation he likes for 
purposes of Court Fees in a case falling under S 7 {iv) 
(<•) of the Court Ftes Act and the Court has no power to 
quesfion that valuation, however arbitrary it may be 
and the value for purposes bl jurist ktion must be the 
same as the value lor purposes of Court fee The 
Court cannot decide that a relief claimed is under¬ 
valued if It IS in accordance with the provisions of the 
Court Fees Act. {Almond. J.C. and Mir Ahmad /) 
NAMB SULt AN tr. KaM KISHAN. 197 iQ 782=14 

B. Pesb 64 = A 1 B. 1942 PeBb.4. * 

— — S. 7(iv)(f)andArt 17 B. Sch il-Adminis- 
tralion suit - Court-fee to be paid on market value of 
properly—Jurisdiction of Court should be gone into— 
Revision proper to correct error at early stage. Set 
1941 Dig., Col. 414 Khaja Moideen Sahib v 
VBDUL Gaeook iJAHiB. I L R. (1942' Mad 456 = 
20110.261 =16 EM. 291=A.I.B. 1942 Mad. 247 
= (1941)2M.LJ. 962. 

■ ■ '■■"3. 7 (It) {t)—Suit for accounts — Appeal— 
Valuation. 

Where the claim in a suit for accounts has been 
valued in the trial Court for purposes of court-lees and 
jutisdiciion at a particular figure, if the defendant appeal 

against the decree claiming iihmis*al of the plainiifl’s 

suit in its enllrety.the same valuation would continue 
throughout the litigation and court-fee thereon would 
have to be paid., {fonlle. C.J. and Pollock. A) Sheo. 
RAM SiTaRaM t‘. ATMARAM KaGHOJI 1942 V T T 
667= A IB 1943 Nag 13 

S. 7 (IV) {t)~Suil for aceountt of partnership 

Nominal valuation-f/igher toluation in friar ^ 

between same panics\ n account stated'—Plaintiff if 

shruld ie finned down to his pi tor estimate. ' 

Where a plaintiff in a suit for ‘accounts ' of partner¬ 
ship gives a nonimjl valuation, the fact that he on an 
earlier occa'ion filed a suit against the fame defendant 
claiming a much larger amount ‘on account stated' is no 

reason for pinnina him down to his original estimate 

He ran value his suit as he pleaves and there is no likeli¬ 
hood of any loss of revenue as the exact fees, due have to 
be paid later on. He can put his own valuation m such 
a suit as it i« only tentative. {Gri„r, j ) MotiLaL 

1942NLj”l97'^‘^ '■ ^ANiKSa BaNuRE. 

——8. 7 (W) it)-Suit for accounts-ValHotioH— 

In suits K>T accounts it rests with the plaintiff or ap- 
peliant to a>s«s the amount at which he values the 

nil's' M L 

Administration—Valua¬ 
tion of plaintiff—It can be'quhtioned by defendant— 
Reine.'y in Case if undervaluation. Stt 1941 Dig.. 
Col 414 MaI'SC VAn. Maunc LU GVAW. 19810. 
414* 14 BE. 201. 

-(as anended to MadnaV 8. 7 (|t)-a— 

Appit^abilit)— 0 * 0 promisiery mote aftintt emdor 
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tff^Suil h latter to declare de. ret untxecutable against 
— Con^equenttal relief — Court-feepayahle. 

A suit on a promissory note was broui^ht against the 
makers and also against the petitioner who the 
payee of the note and who had endorsed it over to the 
pUintjff in that suit for consideration. A decree was 
passed both against the makers and against ihepeti* 
petier, and in execution thereof some properties of the 
otlntioners «ere sold. The petitioner then br lughr a 
suit for a declaration that the decree which was being 
executed was not executable against him and for conse¬ 
quential relief in the shape of setting aside the sale 
already held together with an injunction preventing 
further execution of the decree against him. The basis 
of the claim to avoid execution was an agreement which 
the petitioner alhged was entered into between him and 
the decree-holder prior to the institution of the suit on 
the promissory note to the effect that no remedies should 
be claimed against him. The petitioner valued the 
reliefs at an aibitrary figure, but the lower Court held 
that the suit in effect was one to set a^ide the decree in 
so far as it bound him and must therefore bd valued for 
purposes of court-fee accordingly and called upon the 

petitioner to pay such court-fee. . w w .u. 

Held in revision, that the only way in which the 
decree could be attached by the peutloner was by setung 
It aside and not by way of a declaration, and the suit 
therefore fell within the sn-pe of S 7(rt') A of the 
Madras Amendment of the C'*uil-Fces Act; hence the 

order calling on the peitlluner to pay additional court 

fee was correct, {flyers, J.) 

SIMHA KaO SriHA RAMA CHANDKA KAO- 1^42 

M W N 792-65 I.W.747 (2)-(1912) 2 M L,J. 
658. 

_S 7 (IV-B)(d): Expl. 11 (U. P. Court-Fees 

Amendment Act \nn)~Court fee^Nature of-Basi- 
of evmputition-^Smt by r'p'eienlative of true owner 

aeexinstbtnumidar— Prayer ter,Uela alien that bena- 

midarnot the adofted Sxti o* another person—Court-fee 

_ Property to be taken into aceosmt. _ 

A Court-fee is ihai fee which the Stale requires to be 
oaid by the plaintiff on the presentation of his plaint and 
ft has therefore to be considered by leierence to ihe point 
of time at which the plaint is filed and by reference to 
fhe case uhich is preseiiied by i|. Where a plaintiff sued 
as a universal legatee of a certain K for r^very of p o- 
nerty bought by J? benami in the nanie of the defen¬ 
dant who was styled as the adopted son of one /!/ a 
Sew of R and also asked for a declarati.m tb^t the 
Setndan ‘ «as „o. .he adop.ed son of M. i. «« W./ .ha, 

What bad to be considered for the purpose of determi-- 

inc the Court-fee was, what was the property 
be^divened by that adoption. It was former he d that 
the property which might be diverted or affected by thai 
adopt on, if iKe defendant weie to estabh.sh ii. woidd be 
ihat^Droptriy which at the dale of the death of R was 
Will and*^which the defendant or rV himself as the case 
inioht he would have taken by survivorship and not the 
Soarate property of A*, (firaund, J.) KUNPAN LaL 

rGORB LAU 1942 A.LW. 192. 

p 7 (v) lyii)-Applieabtliiy—Suit to declare 
ownership and delivery of passesuon of field—Denial of 
alleeet adoption of defendant—Court-fee payable. 

Where a suit is to declare the ownership of the pI.Aintiff 
of a field and for delivery of possession thereof from the 
defendant and Incidentally an alleged adoption of the 
defendant on which he rested his claim is also denied the 
Court-fee is payable only under Couii-Fees Aci. S 7 lo) 
lb\ and not on the market value of the field. ^ The suit 
is really one for possession and the mention of an 
anticipated defence of adoption does not oblige him to 
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pay Court-fees on a declaration to avoid it. {Gruer, /.) 

KadhabaI V. I.AISA. 1942 N L.J- 372. 

——S 7 (vl-a)(n. P. court Feei Amendment 
ACtl 1938)—Jf«r/ tor partitim—ArnendnierU of plaint 
totnelude extra share after U. P- Court-Fees Amend- 
mtni Act—Computation of Court-fee. 

Where on the death of a plaintiff in a suit for partition 
of his share in certain property, his brother one of the 
defendants steps into his shoes and continues the suit and 
obtains an amendment of the plaint so as to include his 
share of the property also and this amendment is obtain¬ 
ed after the pa'-'-ing of'he U. P. Court-Fee-(.Amend¬ 
ment) Act of 1938. the Court-fee payable in respect of 
the extra share must be • calculated according to ihe 
Amended Act and not according to the Act prior to its 
amendment, i AUsoP and f'Vwa.//) 

Shakif V. HtJIHA HIBl. I.L.E. (1942) All. 576*201 
I.C. 460*15aA. 62 = 1942 A.W.B. ‘S O) '28 ^ 
*1942 A.L.J.361 = 1912A.L W. 184=A.LR.1»« 

All 222. ‘ ^ 

-8 7 (ix)—Applirability—Suit for. redemption 

—Decree — Appeal—Court-fee. 

U an appeal from a decree in a suit for redemption 
relaie> only to the amount payable and not to the right 
of redempiimi. Couri-fee on such appeal has to be paid 
ad valorem on the aijiount claimed to be payable. Even 
when the appeal purports to dispute both the right ot 
redemption and Ihe amount payable, if in substance it 
relates onlv to the amount payable there again couit-fee 
must bepaida./».r/er#Mon the amount cictmed. But 
if the right of redemption and the amount payable are 
both disputed in appeal and both grounds are grounds 

in substance and not merely '"/‘’s'?X^'^of!heCourt’ 

able would he as for a suit under S. 7 

Fees Act. It cannot be said that it is the form alone 

the quest-on of court-fee. Manna* 

KiL tf Shanmuoaveiavudha Gopanna manna 

U.AK 1913 M W.N. U C2)-C1942) 2 M.L J. 785, 

•,__ s 7 (U>—Suit to recover mortgaged property 

appellant topiy reference to the 

In a case under S. U \}^h nnftlicafileun* 

• suit” in S. 10;2) which is expressly "’ade app ' „ 

der S.l2(ri). must Ire read as a 'ef«r«ice tojbe 

and the Court is bound ‘ the defen 

additional Court fee, allhoii^H th® app .. . p^y 
daiu and not by the plaintiff « 

proper Court-fee on hiJ^pla'At * 1 ^. . piaint was 

Coon. In a pariiiion suit in whicn t 

infiufficienlly staniped a . j?'® .[JigH jq a share in the 

declaring that the plaintiff «as enutled to a s 

plaint property and 

eniMed tocosts fiom the ^ final decree 

the Commissioner for partition* bvibe Commis^ 

in accordance with the division ^ fi„al decree, 
siorer. The defendant aPP®» ' s an objection 

At ihe hearing of the appeal stamped and 

raised that the plaint was in* L „ pjajnt 

that the proper Court fee ought Jo M pa 

before the appeal could ^ was by the defen- 

//el/, (l) th-“hough -h resJTndent who ought to 
dant and not bv the J ^is plaint, the Court 

o, S. 12 (.'.■) 
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of (be Coart>Fees Act to stay the appeal until (he | 
additional fee was paid; (2) that the Court should [ 
direct the respondent (plaintiH) to pay th^proper addi¬ 
tional couit'lee and to stay the appeal until that is done; 
(3) that if the respondent did not pay the Court-fee and 
if the appellants wished to save their appeal they would 
have to pay ihe Court-fee themselves in the name of the 
respondent (plaintiB) when atone, the appeal would 
Come on for bearing; (4} that at the hearing It 
would be open to the Court of appeal to decide on who-e 
shoulders the additional fee should fall and to make 
the necessary orders. {Reaumont^ CJ. an-t /.) 

AlaBUX NaZARAU. 1 t'.'A bdullali.i Khanbhai. 
200 lOv323• 15 E.B. 7*44Bom.LR. 117-A.LR. 
1912 Bom. 161. 

8 . l\.~-AdmiHiitralton $uit—D<(re< — Dii’iction 
ftr paymtHt of additional (ourt-fit by pl.iinttff — 
Plaintiff paying tame before withdrawal of amount 
dtpotiud in Court—Right to levy exeeutivn therefor . 

A decree in a )‘uit for an account of the defendants' 
admlnistfation of an e-taie contained a clause to the 
effect that the decree should nut be executed until the 
plaintiff paid a’further court-fee of Rs. 1S7 8 0. as is 
usual, under S. 11, Court-Fees Act. The decree amount 
was deposited in Court and the plaintiff applied to with¬ 
draw the same, but the amount was not paid out to him 
until be had ^aid the additional court-fee required to 
be paid by him by the decree. The plaintiff having paid 
the additional court-fee and withdrawn the amount 
from Court applied to recover from the defendants the 
amount of the additional court fee paid by him in exe¬ 
cution of the decree. 

that the execution application of the plaintiff 
was competent and should be ordered, the plaintiff under 
the decree having had to pay the additional couii^Ke 
before the full liabiiiiy of the defendants could be 
ascertained. {,Kingand Kunhi Raman, //.) pARA- 
SUKAM bVOSi'. AlCHUTAKAMA RAti, 1912 M.W.N. 
718-65 L.W. 780-(1942) .2 M L J. 673. 

——S. 11— Scope and effect of — Decree for mttne 
profitt—Drawing up of before payment of Court-fee^ 
J( prohibited. 

S. 11 of the Court-Fees Act only says that the decree 
shall not be executed until the Court-fee'is paid; it in no 
way requires the Court to postpone the passing or the 
drawing up of the decree for mesne profits, (Rowland 
andChiUltrii,JJ.) MAHOMI-n SaiHOUE MIAN v. 
MahabikSao. 21P«t. S66-199I.0. 818 = 14B. 
P.631-8B.R. 631- 23Pat.LT. 202*1942 P.W. 
N 139»A.1R. 1942 Pat. 410. 

8. 12—Decision under—When becomes Gnat- 
Sufficiency of stamp decided without reference looppo'ite 
aide—If can be questioned later on by the other side. 

.S'rr >941 nig . Col. 416. GanCOO t>. Saloo. ILB. 
(1942) Nag 432. 

' * 9. 12 (D^Consiruction and scope—Decidon 

under —Finality—Conditions of—If patties should have 
been heard Irefore de»l!>ii>n—Object (-f sub eection. Set 
1941 l)]g,Col.4l6. MAHALAKSHMAMMAe. VgNKATA- 
MAKAVANAMUKTHI. 198 I.O. 597-14 RM 479- 
(1941) 1ML.J. 796. ^ 

' 8.13 ( 1 ) (ai amendei in U. p.>_/^/„/ 

■~~De(tuoM of Court at to lUfRatney of Conrl-ftt—Rf 
ebrtnderation on itport of fnipettor of tiampt and on 
obieetion by ether tidr^-Competeney. 

Where on thu report of the Munsaiim a Civil Judg' 
decides that the court fee paid on an appeal U anfiicient 
it is not such a final older w ithin (he mesalng of S. 12 
(l) of the Court-Fees Act as To preclude a Di>irici 
Jadgt from going into the question once again either 
on the report of the Inspector of Stamp* or on the pre- 


OOURT-FEBS ACT (1870), 8.17. 


hminarv objection of the opposite side. (Bennett, /.) 
Chhoibv Singh v. Suaat sinou 200 1.0. 223- 
14 R.O. 676 = 1942 0. A/.N. 338» 1942 A W R. (C.a) 
226 = 1942 O.A. 247*A.1.R. 1942 Oudh 386 

-S 12{lh~Scope^f'iHatily~/f re/ert to elatti' 
heation of tuu—Court determining value of property 
for Court-fee—Pouter of Court to .reconsider value of 
property for purpotet of iuritdietion—Madras Civil 
Court! Act. S. 14. 

The finality referred to in S. 12 (1) of the Court-Fees 
Act is only with regard to arithmetical calcuIdCtons of 
the Court-fee payable and not to questions of clas>ifica- 
(lon. A finding to the value of (he property in suit 
for purposes of ('ourt fire does not preclude the Court 
from afterwards coming to the conclusion that it has no 
jurisdiction to try the suit on the ground that on a proper 
valuation of the property the suit would go beyond the 
pecuniary jurisdiction of the Court, ft cannot be said 
that because the Court has already determined the 
amount of Court-fee payable, it has no authority to 
reconsider the value of the property for purposes 
of jurisdiction. It would be strange if the Court, by 
making an error in fixing the value of the Court-fee 
payable, can obtain jmisdiction which it does not reaily 
possess. In a suit for possession of land, the true value 
of the land determines the jifrlsdicjm and is also the 
basis for calculating Court fee. subject to (he qualifica¬ 
tion of S. 12 1 1) of the Court-Fees Act that when once 
the amount of the Court-fee has been determined, it is 
final, (f/orwtll, /.) NanaSIMHaLU ChejIV ». 
Kamavva Naii U 202I.C. 66=16 RM. 427= 1942 
M.W N. 243= 66 L.W, 173=A.IR. 1942 Mad. 602 
= (1942; 1 M.L.J 400. 


■■S. 12 (2)—Construction—Order under—Powei 
of Court to iec<msider. See 1941 Dig, Col. 4l6. 
MahaLvKSHMAMMA l' VngKAIANARAVANAMUKlHI, 
1981.0 597.^14EM 479 = 11941)1 ML J. 796. 

8 12 (ll,“-Scope—Mandatory character of— 
Partition suit—Plaint notpioperly stamped—Decree- 
Appeal by defendant—Objeaion that proper Court fee 
was not paid on plaint—Proceduie-Duty of appellate 
Couit—Liability of appellant to pay Court lee on 
plaint. See COURT PEES ACT. SS. 10(2) AND 12 

ill). 4lBom,L.R.ll7. 


■8s. 14 and 16 —Cases not coming under—Order 
for refund -Poxtei of Court. 

Apart from the provisions of Ss. H and iS of the 
Court-Fees Act, the Court has power in proper cases to 
make an order for refund wheie it is found that the 
court-fees have been paid under an order subsequently 
held to be wrong. {Bnwjs, y.) ABUUL MaJiDi/ 
AMINA Khatun. I.L.B. (1942)2 Cal 253 - 201 L 

0 683 - 16 R.O. 269 = 76 O.L.J. 393*46 O.W N 697 

-A.ia 19i2 0al 639, 

- 8 . i.7^At>plt(ability—''Distinet sub-e tp—Suit 

for reeotxry of poisemon of property under salt deed 
and tn the altemaUie for rtcosxry of tonnderation 

money—If tompru.-t "duuntt suiietts" _ Court fee. 

Thcapp*IUnl lioduted a suit for possession of pro¬ 
perty purchased by him under a sale deed executed in 
pursoance of an agreement of salt, and in the alteinative 
(or the recovery of the consideration money paid by 

him. He valued the suit at Rs.9iS made up of lU 925 

representing the value of the property and Ra. 30. the 
mesne profits claimed by him and paid court fee oo 
that amount. The vaiue of the alternaUve relief alao 
was the same. M*., Rs. 955. made up of Rs V25. the 
amount of the coiisiJeiaiioo for tb« sale deed and 
I K<. 30 for the inci.ltnl..! expenses, 

I y'** » •i*'f!lc >.cruiifee baaed on the vaUitiou 

I oi Rte ybS HAS ^HiSkiCQi Aftd W4t all that cooM 
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levied, an,d the suit did not comprise two “distinct sub 
Jects" so as to fall under S. J7 of the Court Fees Act. 
i^KrishnaiWamt Ayyangar, J.) NaBA?IMHAM. /» re. 
66L.W.612='1942M.W.N.802*A.I.R, 1942 Mad. 
744=(1942)2M.L J. 418. 

— .■ (as amended by Bengal Act VII of 1935) 
S. VJ—Clatms for potiesStoH, mesne profits and arrears 
of royalty—If separate and distinct causes of action. 

0. 2, Kr. 2 and 4. C. F. Code, cleaily indicate that a 
claim for mesne profits would not be barred under O. 2, 
R. 2, C. P. Code, if such a claim was not included in a 
previous suit fcr possession and that the claims for 
possession and mesne profits are not based on the same 
cause of action. The cause of action in ttspect of the 
claim for arrears of royalty js also separate and distinct 
from the cause of action (or khas possession and mesne 
profits. Consequently, a suit for khas po*session. 
mesne profits and arrears of royalty being based on 
three separate and distinct causes of action is a multi 
farious suit and falls within the purview ofS. I7. 
(Afastm All, /.) SklS CHANDRA Ka':DY v. JovRaM- 
DANGA Coal Concern. 201 10. 663-15 E.0.241 
«A.1.B. 1942 Cal. 40. 

-3. 17 — cause of action same in respect of 
all propcrties^AlUrnative pleas basid on different cause 
of action in respe I of some of the proptriies^SepiraU 
fee on tach property, tf chargealle— Sepatate fa on 
rnet/te profits if chargeable in a claim for possession and 

”\vherefhe main case of a plaintiff is that he is enti 
tied to all the properties under a primogeniiure sauad 
and that is the main cause of action in respect of all the 
orooerties. the fact that some alternatire pleas baser! 

cause of action are raised in respect of some 
^^tHl ilems is no ground for charging a separate fee on 
hof the variodVitems. for it cannot be said that they 
di'tinci and separate from the main cause. A sepa¬ 
rate Court fee cannot be charged under S. l7 on the 
claim for mesne profits in a suit for possession and 
mesne profits as if a separate suit had been instituted for 
them. \Btnnett and Ghnl-im flaian, //.) Raj PaJ 

waHaDOR Singh v. Sh \tranj \t . Singh. 2011,0 
Kh7 = 16E-0. 100*1942 AW.R.(0C.) 256(2 i» 
1942 O.A- 284 = 1942 O.W.N. 394=A.I.E. 1942 

Oudb 412. 

17 (2) Proviso (0. 0. Amendment)— 
'“kiJ^yJ-Suit for spectde Performmce of agreement to 
tlnsideralion being dtSikirge of mortgage debt— 
Alternative prayer for decree on mortgage-Court-fee on 

the two reliefs, if necessary. 

Where in a suit for specific performance of an agree- 
to sell the consideration being the discharge of a 
mortVage debt due to the plaintiff, a decree on the mort 
a e is asked as an alternative relief, the two reliefs are 
bised on the same cause of action, th alternative one 
P . _ ancillary to the main one and separate Court fee 
on each is not necessary. The matter fall? under the 
nroviso to s. 17 (2) of the Court-Fees Act as amende! 
in C. P. ^Bose, /.) SHAM RaO v. SHEIK IMWOO. 
1942 N L J. 862. 

—-5, 19-1— Court-fees not paid—Application, if 
compete nt. 

S. l9-I 0^ Court Fee? Act says that the Court shall 
not grant probate until the court fees are paid. It does 
not say that the Court shall not try an application for 
probate or letters of administration until the fees are 
paid or that the payment of the fees is a condition pre 
cedent to the making of the application. (Sen, /.) 
LILIAN SINGH, In the goods of. l.LR. (1942; 2 Cal. 

194. 


COURT- PEES ACT (1870). Bch. Il, Art. 1. 

— —3. 19 Cl (xVll)—Petition contemplated by. Set 

1941 Dig. Col. 417. SaRDAR SlNGH v. CHAMPA. 

I.LR vl94f)AU 793 = 198 I.C. 276=14 R.A.276 
= 1941AX.J. 733 = AI.R. 1942A11.46. * 

i»S 19 ' 17 )—Revision application by prisoner pre¬ 
sented through counsel—If exempt from Court^fte. 

A revision application by a prisoner even if presented 
through a counsel is exempt from the payment of court- 
tee under S 19(17). {Almond. fC.) GiaN ChaNO 
V. tMPEROR 20210. S79 «16 R. Pesb. 43=43 Or. 

L. J. 837 = A-lcfc. 1942 Pesh. 80. 

-8.19-D-i7<«</« iomt family property^Lelttrs 

of admmittralion—Court fees. 

Under S. l9-D of the Court-Fees Act, no Court-fee 
is payable on letters of administration in respect of pro¬ 
perty which had been purchased with joint family funds 
and which stood in the sole name of the harta or another 
member of the family till bis death, as the property had 
been held by the deceased intrust for the family, ihe 
Question of duty is in no way affected by the fact that 
the deceased had a beneficiary interest of his own m the 
propeity during his lifetime. {TekChand, Dal,p Singk 
anheckett. Jf.) SRI RaM COLLFCrOR. LAHORE. 
IIi-R. (1942) Lab.7l7=202 LO. 

= 44 P.LR. 330= A.I.R. 1942 Lab. 173(rB.). 

__s 28 —Scop7—Power ot Taxing 

Court-Order for further Court fee on 

report-Jurisdiction-Declsion 21 

When final. See COURT-FEES ACT, SS. 5 aNU 
Pat. 720. , 

-Scb. I. Art-. \-Applieability-Real 

relief^Test-Satt not only to set aside award but the 

agreement to refer ai well. ,• r i •_ 

In order to find out the real nature of the relief claim¬ 
ed by the plaintiff one has to look at the allegations m 
the plaint. Hence where from such allegations it i? clear 
that the relief claimed is not only for setting aside 
award but also for the cancellation of the agreemen 
the basts of which the award was made asweii «n 

pUintiff is liable to pay ad valorem 

and Baipai JJ ) HaBiBUL NISSA V. NAVABUI NISSA. 

1942 A.L.W. 223. 

—Sch I Art 1 ftnd Sch* Art. ( 

amended in Madras)—^ 

cDiming first charge on certain *or 

nKiney only without chaige—ApP®** '"^*^' 8 g 

a.?ets-C<i^urt-fee payable. Dig.. CoMl». 

ViNAlTHF.tRTHAL ACHI./« «. 201 J-O. *6 . 

M. 206»A.I,R. 1942 Mad. 162 = (1941) 2 M.Ii.d. 

——Scb. II. Art 1 (as amended In Madras)— 

Applicability—Pauper appeal—Order 

court-fee and security for costs—Failure tpy^ 

--;D.smis 3 al of appeal -Applicatioii for r « 

fee payable. See. l941 Dig.. Co). 420 KaYAMBU 

PlLLM./«r^. I.L.B. ( 1941 ) Mad. 964-UWl; ^ 

M L.J. 600. . 

--Sch IT Art 1 fd)(0(Madra3 Amendment) 

-Orde^j!r}a:;1^a decree-holder 

^r.9S7 3 U received by than 

Suit in which sate precicdt realised valjss 

A>.. I m-Revision petition-Pr of 

Theproiwrslampdatyleviibleona 

civil revision petition presented « refund a 

against an order directing a decree rateable disiri- 
sum of Rs. 987-3 11 received by of 

button «ill be Rs. lO 'herein the order was 

the suit or the main i.oM. iyenhataramana 

made ab^ve the raiue /- oftl 1 fl 

Ram*NATHAN CMETTIAR,/« «. Ml I.O. 
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COUST-FBEgAOI (1870), Sch.U, Art. 11. 

763»15B.M.400-»66L.W.328 = 1942 M.W.N. 60 
°A.1B l942 Mad. 390=(l942nM.L J. 111. 
—-Sch. II, Art. 11—Applicability—Appeal under 
B. 9, Madras Agrinlturista' Relief Act—Court>fee pay¬ 
able. Set 1941 D;g.. Col. 420^ VenRataraimam. /« 
1981.0. 322 = 14 BM. 427=(1941) 1ML.J.721. 

Sch. Ill Art. 17 (3)— AppltcabilUy — Suit for 
more dtiUration thot plaiuiiffs are mortgagees. 

Where plaintiffs vrho have been directed, to go to a 
Civil Coart for establishing their title, by the Revenae 
Coart to 61e a suit for a declaration that they are the 
nsortgagees of the land in suit and there is noconseqaen- 
tial relief involved or prayed for, the suit is one for pure 
declaration and is governed by Art. 17 (3) of Sch. II and 
not by Sch. I, Art 1. In considering snch cases, the 
Court has to see what is the subsunce of the relief asked 
for. It shoold not import any oiher considerations. 
(Almond, J.C. and Mir Ahmad, /.) ABDULLAH jAN 
r. NUR Hussain. 2 O 2 I.O. 450=16 B Pe8b.42 = 
A.I.B. 1942 Pesb. 62- 

' Scb. H Art. 17 (3)—AppUcabiliQr—Suit to 
declare plaintiS’s interest not adected by gift in favour 
of defendant—Nature of— AJ valorem court-fee paid by 
mistake in suit and appeal—Same fee if should be paid 
in second appeal also. See 1941 Dig., Col. 423. Ma 
Wa Nu V. Ma Than. 197 I.C. 220= 14 B.B. 114. 

~ - Sch. II, Art. 17 Clli)--DetUratorj decree— 
When could be passed—Relief of possession not implied 
in—Court fee for possession, if necessary. See 1941 
Dig., .Col. 421. BMA?0011 SlNGH CHANDRAPAL 

Singh. 17Luck. 146=A.I.B.1912 Oudh 68. 

8ch. II, Art. 17 (iv,)—Applicability—Suit to 
declare award of Registrar Co-operative Society 
ultra vires—'kviixd! what is included in. .yrr 1941- 
Dig., Col. 421. KiSANLALe. Cc-OPKRATIYE CENTRAL 
Banic, LTD. LL.B. (1942) Nag. 6S6-14 B N. 299 
-199 I.O. 766. 

-Scb. 11. Art. 17 (vl)—Applicability—Wakf- 

deed—Suit for removal of muiauuUi and for appoint¬ 
ment of new mutawalli as provided under deed—Prayer 
for accounts and for recovery of amounts directed to be 
paid to descendants of wakif annually out of income of 
estate—Court fee—Valuation. See CouRT-Fees Act, 
S. 7(il) AND SCH. II, Art. 17 (vi). LL.B (1942) 
Kar. 424. ' 

OOXJBT OP WABDS ACT (1899), S. i7—Bar of 
agitation in eivil Courts-^Limits. 

It is true no doubt that when a Court of Wards ad¬ 
ministers the estate of a ward, neither he nor any per 
son claitning the estate through him could quectron its 
exercise of discretion. But that would not be applica¬ 
ble to a person who claimed (hut the property belonged 
to bimsslf, that the ward had no existing interest in it 
at all and that the Court of Wards had no authority to 
administer it. (Collitttr and AUsop, JJ.) BhaGwaTI 
Saran Singh it. Paramishwari Nandan Singh 
LL.B. (1942) All. 618-902 10. 227-16 B.A 104- 
1942 A.L J. 197-1942 AL.W. 246=AIB 1942 
AU.867 C8). 

OBlbUNAL PBOOEDUBB CODE (V OF 
SB. 4 (b) and 200-/«»/ 
persont—ValiJtly—Proper procedure in regard to exa¬ 
mination of eomplainants. 

The.e is nothing in S. 4 (*i. Cr. P. Code, to soeent 
that a complaint must be made by only one oe^n 
There U no leaeon why a Joint Complaint “bould 
not be made by two pertons who allege similar .ml 
connected oflence* against one ot more atnonxe^,,. 
nutted in the coune of the same tran’^actioo There k 
no legal objection to such a complaint. Um inch . 
Joint complaint U la Incumbent upon the Ma^trete to 
Y, D. 1942—25 


OB. P. CODE (1898). 8. 61. 

examine both complainants and If they are exuniined 
one after another without any dtlay there b a substan¬ 
tial compliance with the requirements of S. 200 and the 
accused cannot be acquitted on the groun<l ihat the 
procedure followed was illegal, {ffennet, J.) AudUL 
Karim t-. Nangoo. 201 I.O.64=43Or. l.J. 73i« 

15 B O. 69 = 1942 A.W.E. (0.0.) 269=1942 O^A. 
287=1942 A Cr-C. 114 = 1942 O.W.N. 388-A IB. 
1942 Oodb 407. 

- S. 4 (1) (f)—Applicability—Offence under S. 5, 

Bombay Prevention of Gambling Act—Power.to arrest 
without warrant. See PENAL CODE, S. 342! I.L.R. 
(1942) Sat. 94-A.I.B. 1942 Sind 106. 

——3. 6 (2)— Special Act making special offence and 
special procedure—Protecution not in accordance with 
such procedure—Bar of. 

Obiter .—Where a special Act makes a special offence 
and a special procedure for the prosecution of offences 
under that Act, prosecations not in accordance with that 
Special procedure are barred. (Davis, C./.) EMPEROR 

t/. Vishwanath. 198 1.0. 95«14 B.S. 134=43 Or. 
L J. 304 = 1942 Comp. 0 61-A.LR, 1942 Sind 9. 

■ --Ss. 9, 193 (2) and 409—Combined effect on 

the powers of Sessions Judge and Assistant Sessions 
Judge with reference to appeals. See 1941 Dig., Col. 
424. CHANDRA KUMAR DlKSHlT». RaMESH CH¬ 
ANDRA. 43 Or.L J. 60=A.I-R. 1942 Ondb 60. 

" ' Ss. 16 and 16— One member of a Betuh of two 
alone signingeharge sheet and statesAent of witnesses—ff 
affects conviction. 

Where a member of a Bench of two Magistrates fails 
to sign the statements of witnesses and the charge sheet 
that does not show that he w^s absent or was not 
attending to the proceedings and so cannot leaji to the 
conclusion that the conviction is bad. (Agarwaf, /.) 
JADONATH EMPEROR. 2011.0-243= 43 Or. L.J. 
846 = 1942 O.W.N. 444-1942 A.W.B. (C O.) 277- 

16 B.O. 74 = 1942 A Or. C. 147 = 1942 O.A. 306=A. 
I.B. 1942 Oodb 423. 

" -S. 28—Scope—Powers of Sessions Judge—Com¬ 
mittal of case under S.5ll. I.P.Code, accused being 
old offender—Legality—Sessions Judge—Power to try 
case. See Penal CODE, S. 75. (1942) 1 M L J. 466. 

■ S. S6—Scope—/f controlled byS, 64, /. p. Code. 

S. 35, Cr. P. Code, does nqt expressly refer to sub¬ 
stantive sentence of imprisonment but it must read 
with S. 64 . Penal Code, which clearly contemplktes that 
when imprisonment in default of payment of a 6ne is 
order^, the Imprisonment shall be in excess of any 
other imprisonment to which the accused may have 
been sentenced. Consequently, when a sentence of 
imprisonment is to be in default of payment of a fine, 
the sentence of imprisonment in default mast be con¬ 
secutive to any subatantive sentence of imprisonment 
which may have been passed upon the accost. There 
is no difference io principle between a case where two 
sentences of imprisonment are imposed in default of fine 
and Jl case where there Ua substantive sestenewof 
imprisonment and a sentence ofimpriaonment in default 
of payment of a fine. C.J. and Weston, 

EMPEROR e. MlTHO MaROO MaCHI. I,L.B. (l949) 
Ear. 1-2011.0. 772-16 B.S. 23 - 43 Or.L.J. 779 
-A.I.B. 1942 Sind 80. " v. //• 

■ ■ 8g. 61 hk—Scop* of potsser to stot.h and 

arrest—Search of a person on the suspici.m that he had 
some papers 'eonmeted with the Congresf—Legality. 

The only provision of law which allows a police officer 
to search • p«r>.-»n is to be found in S. 5l, Cr. P. Cod*. 
That section can come into operation only after a person 
baa been arrested either under a warrant or without a 
warrant. Wbeie a ptrsoo is suspected to be in 
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CB. P. CODE (1898), S. 64, 

Sion of papers ‘connected with tbe Congress’, he cannot 
be arrested without a warrant, for, having papers con 
nected with the Congress' cannot be a cognizable offence. 
Hence such a person could not be arrested under b, M 
and it follows he cannot be searched under the pro¬ 
visions of S.51. /.) Ramain Rai r. 

203 1 0.467 = 44 Cr.L.J. 67=1942 AL.W. 684- 
1942 A.Cr.O. 178 = 1942 A.W.E. (H.C.) 300-1942 
A.L.J.528=A.I.B. 1942 All. 424. 

__.Ss 54 ( 1 ) and (9) and 56 (D— 

—S. 54 (1). limited or crntrolUd by S. 54 (9) or i>0 

^^Neither S. 54 (9) nor S. 56 (1) in any way limits or 
con&nes or restricts the application of S. 54 (1), Cr. P. 
Code. S. 54 (l) permits a police officer to arrest with¬ 
out a warrant any person concerned in any cognizable 
offence or against whom information has been received 
or a reasonable suspicion exists of his having been so 
concerned. S. 54 (9) merely introduces another class 
of persons who can be arrested without a warrant. 
S. 56 ( 1 ) only lays down theprocedure to be adopted by 
an officer-in«charge of a pPl'ce station desirous of 
requiring an officer subordinate to him to arrest with¬ 
out a warrant. {//orwtli, /.) Mahomed Meera 
Sahib i-. Emperor. 1942 M.W.N. 723-(1942) 2 

M NlntWy—“A’^^ttiViVrW'—// ««■ 

eludet me$saet ^tnt by teltphont^Power to order arrest 

by means of telephonie message. 

There is no warrant for the proposition that a Police 
Officer cannot order tbe arrest of a persoii by means of 
a telephonic message* The word tequisiiiou in S. 54 
(l), Ninthly of the Podeof Criminal Procedure^ 
quite general and cleaHy covers a message communicat¬ 
ed by telephones though it would be necessary for 
when he is asking another Police Officer to ^ 
could have done himself, to dis:losenot only 
of the person whom be wi>he 3 to be js (o be 

the offence or the reason for which Maha 

made. (^Abdur Rahman and Province 

RANI GuRUCHARAN ^AUR OF ^ 45 = 

OF MAl)RAS.iL.E. (194^ Mad. 6 ^e ^ j 

44 Or. L.J 45= 1942 M.W.N.602-& ^ j ^4 
103= A.I.R. 1942 Mad. 639 jaslified- J-'r 

-S. 64 (2)—Arrest a-BDUL HAKIM. I. 

1941 Dig., Col. 425. Emperor 11^43 Cr. ^ j ggg^ 
L.R.(19427A11.36 = 14B-A.^^ ^942 All. 74 

198L0.264 = 1942 A.L.J 3* .,,5 54(1). SeeCR. 

-8. 64 (SJ-SfP'T 56 (1 . “• 

CODE, SS. 54 0) AND AN“ 


y/JX. 723 


723- (1942J 2 '^nfines and restricts 

_a 66 S.S4 a)AND(9) AND 

S. 54 (1). ^ 723^ U942) 2 M.L-J- 710. 

S. 56 (1). 16*2 MWJJ^ under—Condition pre- 

--SB. Dig., Col. 426. VBLLAVAPPA 

cedent to. aoaPPA CnmiAR. 14B.M. 831 = 

ChettiaR 1942 Mad. 289. 

43 0r. 637 —Refiiirements of section not 

of S, 87. Cr. P. Code, 
of them must be fulfilled. The failure to fulfil 
“”^oneofthem may well result in a failure of justice 

••tC the meaning of S 537. Cr. P. Code. 

T! MST. Jawai Emperor. 202 I.C. 15=48 Or 
i.j. 791-15 B.L. 112 = 44 P.L B. S00=A.I.B. 1942 

Iisb. 214.. . 

_.S_ §8 (fe-D)—Scope—Parties to suit under 

Frame of—Relief—Attachment of paddy in execution of 

order onder S. 488, Cr. P. Code-Claim-Rejecuon- 

Property sold and proceeds kept In Court—Suit for re- 


CB.P. CODE (1898), S. 106, 

covery of money by defeated claimant—Competency— 
Government—If necessary party—Failure to ask for 
declaration—If fatal. See 1941 Dig.. Col. 426. GAN- 
GAYYA ». LaksHMI DEVI. 198 I.C. 203=14 E.M. 
424=43 Cr. L J. 326=A.I.B. 1942 Mad. 93=(1941) 
2 M.L.J. 610. 

-S Duty of Court—Order for produition of 

documents—Conditions precedent to making of— 
Magistrate to satisfy himself of necessity or disability 

of production. ' ^ ^ 

S. 94, Cr. P. Code, gives power to the Court to 
require the production of documents when it considers 
their production necessary or desirable for purposes of 
investigation; but before an order under the section can 
be made, it must appear, at least prima fade, that the 
documents aie likely to bereleVant evidence in the case, 
it is the duty of tbe Magistrate to consider whether 
their production is necessary or desirable, 
when the appUcation itself discloses no grounds why 
production of documents is necessary or /If 
it is not open to tbe Magistrate to evade b** ^«Pon^‘ 
lity on tbe plea that he might have to hear the JJ 
the defence which the accused on,/bose bel.aff 

application i* made, might 1 

Weston, J.) Graves v. PnooMAL hoondomal. l, 

L.E. (1942) Kar. 292. , . „ natr,, 

——S. ^4—Issue of written order by Police OfPetr 

"uXsl'it Cr. p. Code, . Police Officer coonot 
demand the production of books In any manner that he 
likes The wwd ‘may’ in the section* merely means 
hat if a Police Officer makes up Ins mind to issue an 
"2lr tn the oerson concerned, he must do It in writing. 
TfZ VllTZi B<a,k!r. //) DdNOA DAS .. 

EMPEROR. 44 P.L.B. 649. , 

——S 106 —Applicability—Case under S.75, Madras 
City Police Act. l941 ^'8- Cok 428. SlVA- 
KALATHIGRAMANY,/nr-#. 45 0rIi.J.4U. 

_S 106 —Grounds for order under—Duty of 

Magistrate— Charge and eonvietion of petty olfenee 

Order under S. \^b—Desirability of. 

It U generally undesirable where a person is chargeo 
with some petty offence, to ^ack on to some small 
sentence of fine.an order under S. 106, Cr. P. Code, 
which, in most cases, in view of the poverty the 
accost person, would necessitate bis rcmaimog in ) 
for a long period which very much exceeds * 

ment legally permissible for the offence of . 

accused is charged and convicted* An or ^ 

S. 106, Cr. P. Code, is, of course, legally 
but should be made very sparingly in *“ 5 ^ .. 

passing an order under S. 106, the Magistrate shi^d ^ 
satisfiil that it is necessary to require »be ac«s^ to 
execute a bond for keeping the 

Magistrate should be satisfied that if »kere Isa 

upon the accused to furnish such a n , neace in 

likelihood that there will be breach^ of 

future. The Magistrate must consider only legal en 

dence and should not act on 

'le L M.W.K. 760 


dyrAir—If 

(0 record express finding ^ 

makes order illegal. cr. P- Code, is not illegal 

An order under S. lO^ 

merely baause no reasons ha ^era! 

Magistrate or pa^m^^ reasons for hts 

rule that a finding that a breach of the 

Sv.d“ .0 e.poN„ him .0 mhk, 
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CR P. CODE (1898), S 106. 


OR P code (1898). 8 110. 


Ih rt. 200 1 0. 362^16 E M. 


nj order under b. 

tiUBBlAH THrV'AN, . ___ _ 

88-43 Or. l,.J.674;iJ--55 L W. 231 (2)-l942M. 
W.N.304-ALR. 1912 Mad. 601 { 1 ) = (1942) 1 M. 
L.J. 490. 

-S. 106 to 126 A—(Chap. VIII)— <?*/«/ ,f 


IO 6 . Cr. I*. Code. /.)’time without In any way interfering with the festival 

corhlucied by the other party, it is not prop- i to take 
proceedings under S. 107 again-H the latter party, for 
the acts complained of are not wrongful acts .ind'thc 
right aj«serted by the first p,irty is not such as would be 
enforced by Courts. (Zfprr, /.) GoviNDA AMRITa 
E.MPEROR. IL.R. t.1942) JNag. 620=198 1.0. 


proittJtngt. 

ffirw/r, /.—The puipjae of security proceedings is 
not pKinitive. but prerontive. {^Moand iVMff/,//.) 

EMP£kur 9 . Rasulsu.x. I.L3.(1942) Kar. 252= 
AXR. 1942 Sind 122. ■ 

SS- 107, 144 and 145— dpp/ieaii/Hy and scope 
—Dispute eou^erniug laud — Hrocedure. 

When there U a dispute likely to'cause a breach of 
the peace concerning land, it can be dealt with under 
$. 145, Cr. P. Code, and the section is not inapplicable 
on the ground that the dispute is not boms fide. However 
mala fide ^uch a dispute may be, it is neither outside the 
scope of S. 145 nor peculiarly amenable to S. 107, Cr. 
P.Code, and auction under S. 145 cannot properly be said 
to be inadmissible or not warranted by law. However, 
the fact that such a dispute likely to cause a breach of 
the peace concerns land djesnot by Itself deprive a 
Magistrate of jurisdiction under S. 107. But for S. 107 
to apply it is essential that the acts committed or likely 
to be committed should be wrongful. Acts committed 
in the lawful exercise of the right. of a private defence 
cannot support proceedings under S. 107, and theiefore 
it is to the party who is not in possession of the properly 
in dispute that the operation of S. 107 is usually restrict 
ed. Disputes .ooBcerning land can also be dealt wiih 
under S. 144. Cr P. Code/"provided that there is suffi. 
cient ground for proceeding under it and immediate 
apprehension or speedy remedy is desirable. But orders 
under S. 144 are merely temporary and cannot remain in 
force for more than two months, and cannot be said to 
decide anything about the respective rights of the parties. 
Ordinarily, therefore, unless the facts are, on the face of 
them, quite clear, a proceeding should be drawn up 
under S. 145 for the purpose of investigating the question 
of actual possession. {Dhavlt.J.) MaDHO SiNOH r. 
EMPRROR. 2001.0.316 = 8 BB. 670 = 14 R P.658 
=48 0r.L.J. 637= 19J2 P.W.N. 79=23 Pat.L.T. 
243=A1B. 1942 Pat. 331. 

— - 8 . 107 —proceedings under — Jurisdietion — Re- 

quisiiito 

S. 107, Cr.P, Code, clearly requires that the person 
proceeded against must be within the local limits of 
jurisdiction unless the District Maglslrath chooses to 
initiate the proceedings. The-person must be present at 
the time when the Magistrate receives information and 
commences proceedings. If a residence within jurisdic¬ 
tion is oot proved then at least-tvmporary pie»ence at 
the critical time must be established. {^Bose J ) 
Gajanand Manbodh Lui)H( t'. Emperor 203 1 6 
498=1942'N.L.J. 629. 

8 . Wt—Proceedings under—Pouter to transfer 
from one dsstriet to another. 

There is no bar of jurisdiction in the way of the chief 
Court of Qudh to transfer a case under S. 107 of Cr 
P. Code from one dUtrkt to another. {GhuUm JIasan 

/.) Sarfakaz ahuad V . Mohammad HAS^jAm' 

1981.0.433-14 R.O. 417-43 Or I.J.M 6-1042 
A. Or 0.16-1941 O.WJ4.1351-1941 
1942 A.W R. (0.0.) 3-A.I.B. 1942 Oudh 186 

-8. Vil—Propriety of proceedings urnder^Doimw 

of Untfui aett—CUim to Manpan —~ 
parade festiuat at different time and place. 

Where a party asMru an axclusiva right loenlov 
Tillage Iffanpast at fcstiral timet and another nam 
WTangw tQ hold Ue feitiTal at a different placiaad 


409 = 14 B.N. 226=43 Or. L.J. 367 = 1942 N.L.J 16 
-A.I.B. 1942Nag. 46. 

——8. 107— Scope — Jurisdiction — Order under 
S. \A^~Rtvision—Higk Court declining to interfere on 
ground of expiry of time but directing that it should 
have no weight in subsequent proceedings—Magistrate 
proceeding against one party under S. 107— Legality. ' 

Wherein revision against an order under S. 144, Cr. 
P. Code, the High Court declines to interfere on'-lhe 
ground that the order would become time expired in a 
few days, but makes it clear that the finding of posses¬ 
sion on which the order was based should carry no 
weight in subsequent proceedings, it is unjust and im¬ 
proper on the part of the Magistrate to proceed against 
one of the parties under S. 107, Cr.P. Code, on the 
footing of the order under S. 144 previously passed 
against such party. If the Magistrate ^filproceeding 
his order is liable to be quashed. The proper course is 
either to proceed, under S. 145; Cr. P. Cede, and decide 
the dispute as to possession once for all so (ar as the 
Criminal Court is concerned or to proceed under S. 107 
against both the parties to the dispute. (Dhavle j) 
Madho Sjngh S'. Emperor. 200 I.C. 316-8 B.r. 
670-14B.P. 668=43 Or. L.J. 637=1942 P W N 79 
= 23Pat.L.T: 243-A.I.R. 1942 Pat. 831, 

-S. 108 (b) and Evidence Act (1872), 8.14— 

Proceedings under 5. 108 {b), Cr. P. Code, to prevent 
delivery of objectionable speeches—Previous speeches of 
same party—Admissibility. See 1940 Dig., Col. 440, 
JAGANNATH PRASAD VeRMA V. EMPEROR ILE 
(1942) Nag. 62. 

1Q9—Proceedings under—Sugieieney of 
material for tnal for substantive offence, if a bar to 

The mere fact that certain persons could be tried’for 
the substantive offence of attempted theft cannot pre. 

R mo r ^them under 

irV a'. Code, if the ease can otherwise be 
established to fall under any of the clauses of that 
seaion. {.Ghulam Hasan, J.) RaM Lal v EMP£ROk 

198 10.276=14 E 0.392=1942 A. Or. 0 46 = 48 
0r,L.J. 342=1942 OJk. 22=1942 A.wi (C C)34 
= 1942 0 W.N. 3=A IJB. 1942 Oudh 24 ? 

“7^?- ^^^'■oeeedings 

undtr S. 109— of prior convictions, * 

The evidence of previous conviction is relevant in 
proceedings under S. 109. Cr. P. Code. {Ghufam 
Hasan, J.) RAM LaL 9 . EUPSROR 19810 !?7R» 
14R.0.392-1942A. Cr. 0.46-43 CrLjSS- 
1942 O.A. 22=1942 A.W.R. (0.0.)S4=I942 0 W 
N.3 = A.I.R. 1942 Oudh 246. O.W. 


—- Sa 110 .117 and 266 —£».^i«>y 3.117 

und^r s 11a Pr p U Code, in proceedings 

under b. U 0 » Cr. P. Code, is entitled at any stag* of 

t^proceedmgs to demand that witnesses who lav* 

^ cro«. 

exanunatioo, SmA a question howe%cr isof noerea 

had b««) rightly found by the lower Court that do pre' 
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OR. P. CODE (1898), S. 110 . 

ladice had been caused by such a refusal. /.) 

LACIlMAN PRASAD v. EMPEROR. 1942 A.W R. (H. 
C ^ 326 = 1942 A.L.W. 645= 1942A.L.J. 657=1942 
A.0r.0.193==A.IE. 1943 AU.23. 

S. WH—Evidone of Police Officer—Value of. 
There is no sanction in law for basing an order under 
S. 110 on the opinion of the Police Sub-Inspector. No 
doubt the Sub-Inspector is a competent witness but he 
must place facts before the Court to prove that his 
allegations against the accused are correct. It would ^ 
very dangerous to base an order under S. 110 on the 
dixit ai the Sub-Inspector, {.Almond, J.C. 
and Mir Ahmad, /.) MUZAFFAR v. EMPEROR. 203 
1,0. 468 = 16 R. Pesh. 64 = 44 Or. L J. 6=A.I.R. 
1942 Pesli. 84. , , ^ 

__S. Wti^Evidenct—Value—Ten—Weight and 

npt numbir. a ^ i • 

The accused in a case under S. 110, Cr. Code* is 

not entitled to an acquittal because the defence witnesses 

were as numerous or more numerous than the prosecu* 

tion witnesses. It is the weight of the evidence and not 

the number of witnesses which the Court has to consider. 

{Agarwal, /.) SaHDEO SIWGH v. EMPEROR. 198 

1.0. 547=1842 A.W.R. (0.0.) 61=1942 A.L W. 27 

-1942 A. Or. 0. 61-14 R.O. 422= =48 Or. L.J. 398 

= 1942 O.W.N. 89 = 1942 O.A. 27=A.I.E. 1942 

Oadb 366. , 

_S. Wa^Evidenee—Witness as to general repute— 

Residence in the locality—Necessity. 

It U not necessary that the witnesses who speak to the 
general reputation of a person must be residents of the 
same place; a stranger could find out what the general 
repute of a person is and he is comi^etent to testify to 
that effect. {Agarwal, /.) SaHDW SINGH P. EM¬ 
PEROR. 198 I.O. 

1942 A Ii W. 27 — = 1942 A. Or. C. 61= 14 R.O. 422 
“43 Or. L J- 398 = 1942 O.W.N. 39 = 1942 O.A. 27- 
A.I.R. 1942 Oudb 356. 

_8*. 110 and Revision in case under S. 

—Sufficiency of evidence—If can be considered. 

The opinion of the Court of 8*^*jn a case 
of the sufficiency or insufficiency of evi ;n a 

under S. 110, Cr. P. Code, will not ^ therein, 

revision against any order that may ^ P jgg 

{Agarwal, J.-) SaHDEO SiNGH t-- L-W. 27 

I.O. 647=1942 A.W.R (0.0.) ^ j ggg„ 

-1942 A. Or. 0. 61=14 » i E 1942 Ondh 

1942 O.W.N. 89-1942 O.A. 27-A * • 

866s . j j/tMp£fou$ 

-8. 110 PWP'«* *** "" 

Where a person threatens ana character. 

certainly be called a desperate a eviPEROR. 198 
{Agarr^al, /.) SaHD^ smOH AL.W. 27 

1.0.647 = 1942 BO. 422 = 43 Or. L.J. 398 

-1942 A. Or. 0-5^, 1942 O.A. ,27=A.IR. 194g 
=1942 O. W. N- 

Oudh 356. j^.^dment—Original order mention- 

II ..^ S , 118 falling under .S'. 110(f) —Subsequent 

ing particulars cause- 

order indP *** pgect—Aeeustd not prejudiced — Inter- 
/rregularnsr-^ 

^'""^^HerunderS. 113, Cr.P. Code, is analogous to 
A" framed in the case of a regular trial of an 
* ^ .If nerson for ao offence; and just as a charge may 
h^altered, added loor amended under S. 227, Cr. P. 

at any time before judgment is pronounced 
subject to certain conditions so too can an order under 
S ll2 Cr P. Code, be amended. Where, on informa 
tion in his possession. the District Mapatrate makes an 

Older *®**”*‘ 


CR. P. CODE (1898), S. 117. 

three persons who are brothers and five days later he 
makes a similar order against the third brother, asking 
them to show cause on a specified date, it being stated 
that the District Magistrate has "reliably learnt that you 
habitually protect and harbour thieves and dacoits”, and 
subsequently on the date fixed for hearing fresh infor¬ 
mation is laid before the Magistrate in application by 
the public prosecutor, pointing out that the case of the 
three persons would fall not only under S. 110 (f). but 
also under S. 110 {f), and as a result of this, the -Magis¬ 
trate makes out a fresh order under S. 112 against all the 
three persons and the same is served on them on that 
date when they appear to show cause in answer to the 
original orders, it must be held that the third oxdCT is 
clearly an amendment of the previous orders on which 
no proceedings have actually been 
there is no irregularity in the procedure adopted by the 
District Magistrate in this regard. Further when no 
prejudice is shown to have been caused to the accused, 
ThereTsno ground for int«ference at all ^a and 
Weston,!/.) EMPEROR &. RASULBUX. I.L.R. (1942) 
Ear. 262 =A.I.B. 1942 Sind 122. 

■ ■8 112— of order undir—Parttndars 
to be meutioned-Omissionof-Effect of irregulanty- 

Furtker proceedings—U vitiated. 112 

Although it is not sufficient in an 
Cr. P. Code, to quote the words of ^"7 112 u 

ofSs 108 109 or llO, because an order under &. 11^19 

^Inarion. as to what the case of the prosecution 
gainst him was and what he was callt^ upon to meet, 
the irregularity in the matter of the contents of the 
order is purely technical and may well be ignored. 

per furrow, y.—The sufficiency of the noUce given 
in the order made under 8.112, 

matter to be considered In the light of the o* 

particular case and with regard to the ®‘ 

prejudice to the accused. Where it is clear that the 
accused are not taken by surprise by the evidence, or are 
in any way embarrassed in cross-examination o 
witnesses, there is no prejudice and there is Ro ‘ 
the order which vitiates further proceedings. 

Weston. //.) Emperor v. Rasulbux. ; 

Ear. 262-A I.R. 1942 Sind 122. 
ll2-Juri,dic,ion - 

Magistrate’s power to lake notice or 0^7 
order based on subsequent events See 

conduct of person proceeded ag^ins^Ugahty _ ^ 

1941 Dig.. Col. 429. ^SrinivaSalu ^®°^'J,5’-1942 
198 I.O 628-14 R M- 494-43 Or. L. J. 409-1M2 
M.W.N. 426=66 L W. 767 ( 1 )*A.IR. 18*2 Mad. 
242 (1)=(1941) 2 M.L.J. 1086. 

-S. 112- Preliminary v 

Dig., Col. 442. JaGANNATH PRaSaD VERMA 

EMPEROR. I.L.B.(l942)Nag.62. j^agis. 

-S. 117 (Z)-Enquiry-Seope-Duty or mag 

trate—Evidence—Neeessity for. 

S 117 (3) does not coniem^af ,|e,ses 

evidence on oath and the cfo»-«»“ 

in tbeusua! manner. Th'Sationsunder S. 117 (3). 
reawns. he must deal ^ffi^hat they are not mere 

with care and prudence, eah^ng^ to anticipate final 

routine orders,- nor orders des gn 

S;^;XariSngTt S - emergency and can only bo 
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OB. P. CODE (1898). S. 117. 

m‘tbe tzcq>tional cucntnstancM of an em^rsenc; 
If th« Mapstute U latUfied that web an emergency 
eiists and that argent orders are necessary be can act 
Bpoo the application of a police officer or npon the 
sworn testimony of a polke proseentor given in the 
witness'box or in tbe form of affidavits. C. J. 

anJ tVfjtan, J.) EmPEROR r. KaBIBUX. I L B. 
fl943)Ksr. 189 - 202 10. 48 = 43 Or. L J. 788=16 
B.8 28=A.I.B. 1942 Sind 86- 

-8. 117 iSy—Orderj under S. 117 (3) are duig- 

ned temeet emergtneies—Delay ef two wtontks—Efeet 

Orden under S. Il7 (3) are not mere roottne orders to 
be appended to an order under S. 112. Cr. P. Code, 
nor are Orders under S. 117 (3) meant merely to anti* 
cipaie final orders that may be made under S. 118, 
Cr. P. Code. The orders contemplated by 
S. 117 (3) are orders designed to meet emergencies. 
Where an order under S. Il7 (3) is passed after a 
delay of about two months after the initiation of 
proceedings under it. it cannot be justified, and roust be 
set side. tDavit. C.J. and Weston, /.'I EMPEROR v. 
NabibUX. LL.E. (1942) Kar. 189 =2021C. 43 =43 
Or. 1..7.788=16B.S. 28-A.LB. 1942 Sind 86. 
-8. 117 (^Zy—Seope of inquiry—Duty of Magis¬ 
trate in patting order. 

The orders under S. 117 (3) are not mere matters of 
rontinef a routine order, appended as it were to order^ 
passed bya Magistrate under S. 112 on an application 
made under S. 110. Before a Magistrate passes an order 
under S. 117 (3) be must direct bis consideration parti¬ 
cularly to the question of emergency and the necessity of 
immediate measures. Charges falling under S. llO(j), 
(3) and (.r) do not with one exception, bring the case 
under S. 117 The words “commission of any 

offence'* in S. 117 (3) cover cases falling under S. llO 
(a), (^) and (r), only when the Magistrate considers that 
emergency orders involving immediate measures are 
necessary to prevent the commission of any oRenoe. 
The Ma^strate must give a careful consideration to the 
separate case of an emergency under S. 117 (3) and the 
necessary immediate measures. The Magistrate cannot 
be said to have done this when metilyon a police report, 
(without even calling the police officer In the witness box, 
without making any further inquiry into the ^neral and 
vague allegations, such as thst the persons complained 
against were “dangerous badmashes” and the public was 
in fear of them; he passes an order under S. Il7(3). 
The mere report by a police officer that the persons 
complained against were desperate and dangerous 
characters U not bufficient for action under S. 117 (3;. 
The Magistrate should make some further inquiry either 
from tbe police officer himself or from some other source 
befordhe is satisfied that an emergency justifying 
immediate measures under S. Il7 (3) exists. {Davit, 
C./.and Weston,/.) BaCHAL SaMAHOo. Empbror. 
I.LB. (1942) Ebt. 9-14B.S. 212-48 Cr.L.J. 692 
- 20010. 334- A.I.B. 1942 SlDd 77. 

-8a. 118.120 asd 123—Construction-Substan¬ 
tive sentences for theft and under Criminal Tribes Act 
^-Separate sentence for failure to give security under 
S. Il8—How toTun—Cr. P. Code, S. 397. See IWl 
Dig., Col. 430. Emperor t'. Fazulrhush Maho¬ 
med. 4SOr.L.J.106. 


OB. P. OODE (1898), S. 189 A. 

'B. 133— Objeet and nature of proeeedissgs under 
—Position of cosnplainani. 

Proceedings under S. 133, Cr. P. Code, are not inten¬ 
ded to settle private disputes between 'two members of 
the public. The complainant or informant has no rights 
in the matter and is not a person who could be described 
as a party to the proceedings and he has no rights In 
such proceedings. {Allsop. /.) RamU d. MURLl DaS. 
1942 A.LJ. 684-1942 A. Or. 0.207=1942 A.L.W, 
511 = 1942 A.W.S. (H.O.) 325 (2)=A.1.B. 1943 All 

“S, \E$—Protttding for removal of ofiltruetion 
—Considerations for Court—Opposite party setting up 
adverse possession—Proper remedy. 

In a proceeding under S. 133, Cr. P. Code, for remo¬ 
val of an obstruction, all that the Courts have to see is 
whether the encroachment has in fact been made upon 
a public place and not whether the encroachment causes 
or does not cause any inconvenience to the public. If 
the opposite party claims that by adverse possession the 
public have lost their right to use the place as a public 
place, his obvious remedy is to deny the existence of any 
public right in respect of this place 'in a proceeding 
under S. 139.A. TbeConitis precluded from consi¬ 
dering the question whether the .opposite party has 
ac quired by adverse possession a right in this place, 
'file oniy^estion to be gone into is whether the obstruc* 
tioB is sqy that it attracts tbe provisions of S. 133 and 
fNMucKvant sections in Cb. X of the Code.. {Manohar 
LaL/.) JADUNANDAN LAL v. RAMPBYARE SaO. 

43 Cr. L.J. 903-9 B.B. 66=16 B.P 166 = 202 LO. 
783=1942 P.W.N. 218 = A.I.E. 1943 Pat. 32. 

8. IZ^Scope and applicability—^neroaehsnent 
affecting eomplaiisant and not the public. 

Proceedings under S. l33, Cr. P. Code, are not inten¬ 
ded to settle private disputes between different members 
of the public, but on the other hand is intended to 
protect the public as a whole against inconvenience. 
Hence when an encroachment is found to cause incon¬ 
venience only to tbe complainant and not to the public 
generally, he cannot resort to proceedings under S. 133 
for redressing bis personal troubles. {/Ulsop, /.) Ram 
DAYAL MiSRA p. JAGDAMBA DEVI. 20SI.0.495- 

44 0r. L.J. 76-1942 A.Or.0.177=1942 A.L J. 568 
= 1942 A.W E. (H.O.) 312-1942 A.L.W. 633= A. 
IB. 1942 AU. 443. 

Ss. 139 (8) and 140—Applicability—Order 
under S. 133 not made absolute—Procedure. Set 1941 
Dig., Col. 431. Mahickavasaga Nadar t'. Krishma- 
SWAMIIYBR. 1981.0. 131=14 R.M, 418-48 Or.L. 
J. 314=A.IB. 1942 Mad. 118. 

8. 189-A— "Enquiry itsto tht mattes*'— 

Meaning. 

The Words “enquire into the matter” in S. 139-A, Cr- 
P. Code, merely mean that the Magistrate is to hear any 
evidence that the person on whom a conditional notice 
under S. 133 has been served wants him to hear before 
proceeding further. If such a person neither tenders 
any evidence in support of the cause which he shows 
against the conditional Order nor asks the Magistrate to 
give him an opportunity of producing such evidence, 
there Is nothing for the Magistrate to enquire into. 
{Agarwala, J.) RaJARAM SINGH r. KESHARl KaI. 


198 1 0. 724 - 8BB 462- 14S.P. 610-43Cr. LJ. 
423-1942 P.W.N.177-A.I.B. 1942 Pat. 468. 

to*/ON t J 158-A—IFay entroacked upm admittedly 

U8 (2)—I^wer of Se«ions Judge—Direction pstblic way—Omission to put question—Irregularity. 

Although it U the duty of tbe Magistrate to qneutloo 
tbe person against whom an order under S. 153. Cr. P. 
Code,was made,a8 to whether he denied the existence of 
any publiu right hi respect of 4be way aUeged to have 


123 (2)—Scope—If restricts or controls. S. 
498. See CR. P. CODE. S. 498. I.LB. (1942) Kar. ^78. 

—-B. 123 (8)—Power of Sessions Judge—Direction 

that punishment shall run from date of his order and 
not from date of Magistrate's order—Jurisdiction to 
make. Set Cr. P. CODE, S. 499. I.LB. (1942) 
Kar. 278. 
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CE.P. CODE (1898). S. 141. 

been obstructed, the omission to do so in a case where 
it is an admitted fact that the way is a public w:ay is a 
mere irregularity not affecting the merits, and the 
High Court will not interfere in revision. {.R<rjoland„ 
/) BaNSIDHar Marwarj P. W. D.. Bihar, 208 
i.'C. 70*9 B.B. 56 = 43 Cr.LJ. 923=16 R.P. 160= 
A.I.E. 1948 Pat. 3. 

——S. 141 —Four only out five jurors submitting 
report—Pjnut' of Magistrate to proceed under section. 

The verdict of four out of five jurors is not the ver¬ 
dict of the jury. Although it is not necessary that the 
jurors should return a unanimous verdict, they must all 
take part in the deliberations of the jury. If, therefore, 
only four of the jurors attend the meeting and submit a 
report, there is no verdict of the jury and the Magis 
trate is entitled to proceed under S. 141. Cr. P. Code 
and either appoint fresh jury or hear the evidence, 
and on that eviderice conte to a decision whether the 
conditional 

/.) RAJARAM -- 

724 = 8 B.R. 462=14B.P.610=43 Cr. L.J. 423= 
1942 P.W.N. 177=A.IE. 1942 Pat. 468. 

S \\,^.^Applicability—Conditions of. 


THE YE.\RLY DIGEST, 194a. 

CE. P. CODE (1898), s! 144. 
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it remains in force. Having regard to the peculiar juris¬ 
diction conferred by S. 144, no inference of possession 
can be drawn from -it. Being a summary order and in 
the nature of temporary injunction Intended for emer¬ 
gencies. it should not be utilised in subsequent proceed¬ 
ings as substantive evidence of possession of a successful 
party. {Dhavle, /.) MadHO SiNGH v. EmPEKOR. 
200 I. C. 816=8 BE. 670 = 14 E.P.658=43 Cr. L. 
J. 637 = 1942 P.W-N. 79=23 PatX-T. 24S=A.1.E. 
1942 Pat. 331. 

S, 1^—Powers of Magistrate—Questions of 


title—Jurisdiction to decide on taking measurements of 
property—Suit pending in CMl Court between partiet 
—Magistrate assuming functions of Civil Ceuit-^ 

Propriety. o r a 

A Magistrate's jurisdiction under S. 144, Cr. 
is not a jurisdiction to assume the functions of the Civil 


; eviderice come to a decision whether the Courf, though he can decide questions of possession atio 
order should be made absolute. iAgarwala. of lights of user by appropriate proceedings unaer 
RAM Singh v. Keshari Kai. 198 I.C. Ch. XII of the Cr. P. Code. He bM no juri^iciion to 

- ... pas, .n order which i, not “‘‘''i 

face 0 /it purports to be of the nature ??' 

... - - injunction He cannot decide disputed question 

S. 144, Cr. P. Code, provides for temporary orders to properly by taking S^?hc 

in urgent cases of nuisance or apprehended danger; the when a civil suit is pending between the pwuwi 

urgency of a case of nuisance or apprehended danger isj ^^^11 Court. {Dhavle. J.) Kam NaRMN 
thereforeVssential to the application of S. PRaSaD b-AH. 200 10 7 J 

/) RAM NARAINSaH*-. PARMESHWAMPRASAD»on-ifil»T> 9 .fl *43 Cr.L-J. 722*23 ii'-l-.i.. ot* 

SaH 200 I-C. 776=8 BE. 722 = 16 R.P;-0B-« 

Or.LJ.722=1942P.WN. 144-23P.LT. 644=A 
I E. 1942 Pat. 414. 

_.S. 144—Applicability —Order under —When 

justified—Order under—Nature, operation and force of 
—H'jw far conclusive as to rights of parties. See CR. 

P. CODE. ss. 107, 144 AND 145. 1942.P.W.N. 79. 

■ . 3 . 144 — Jurisdietion—Feature and extent of^ 

Duty of Magistrate under to exercise care. , 

The order.s to be passed under S. 144, Cr. P. 
must be of a temporary nature. Such orders 
in the general interests of society and rigl’^s 

fere, within the limitations laid down, with P ^jj 
of enjoyment of property. g. ] 44 , Cr. P. 

more reason why the jurisdiction un interference. 

Code, ought to be exercised and regelated 

with private rights, reduced to a minim gj by the 

by a full observance of the 1'“*'^* * naRAIN SaH v 
section itself. {DAafde, /.) j.O-776 = 8 B-E 

Parmeshwar Prasad 790 = 23 PX-T. 644 = 

722=16 E.P. 28=43 cr. ^ ^ 

l94aP.W.N. S-.Ve-v/V/j liberty of Press 

_g. i^^^Order tnterfersngvi 

—Duty of Magistrate. „ews published is 

The right of the where there is- liberty 

common to all right of all newspapers 

of the press, ‘‘vs provided U does not offend 
equally to P**. jaw. It is obvious therefore that 
against any e*'® ' 8 ^ Magistrate under S. 144. Cr. P. 
the powers giv®” the liberty of the press should he 
Code, to in e I 2 ocl only for good cause shown. It 
used very 5P* that the seaion itself makes it 

is for the Magistrate in any such order 16 

°^]l®Cthe material facts which-justify such an order. 

J?, -V CJ., Bhidt and Mahomed Munir. JJ.) 

S»^T CHANDRA. EDITOR, 'TRIDUNE'w- EMPEROR. 

(10421 Lai. 610=201 I.C. 672 = 43 Or. B 
J 747 = 16 E.L. 65 = 44 P.L.E. 297 = A.IR. 1942 

Lab. 171 (PB.). • , ,, , 

——s. V^^—OrUer undtr—Nature of^Valuc of as 

evidence of possession in subsequent proceedings. \ 


-92=16E.P. 28»43 CrVi-J. 722-23P.L.T. 644 
1942 P.W.N. 144 = AI.E. 1942 Pat. 414. 

_ lU^Seope-Acts interfering wuh easement 

AMrson is enti.led to have the protection of S. 144, 
^ p’rode not only when the act or measure complain- 
'l-i such as will amount to an offence when allowed 
be completed but al'O when if completed it will furnish 
‘%unS for a civil action only, as for example, an 
infringement of a right of easement. {Akram and Fat. 

//.) Rashid Allidina;-. JiWANDASKHEMjb IL. 

E 11942) 1 Oal. 488 = 46 C.W.N. 136 -A.I.E. 1843 
O&l. 35. ...»••/ / 

■ ■S, 144— Scope—Acts interfering wtk vidmduat 

^*^^144. Cr. P. Code.is not limited in its operation 
only to cases of possible breach of general peace 0 e 
district but contemplates also cases of 
individual rights. {Akram and P ^^'1 
AU.IOlNAP.-JtWANDAS KhKMJI. ^ ak 

Cal. 488=46 O.W N. 136 =A.I.B. 1943 Oal. 36 


•S,. 144 and 146-.Scopt-?;«=l 


" -"'Ob. <&Ua —-- 

about pos'session of land —* Proper proce 

1941 Dig., Col, 432. KAllPanAKOy r SA1B» 

Chandra Hui. 198 I.O. 

Cr.L.J.396=A.IE. 1942 Cal. 66(1). 

--S.144 il)-Construction- 

abstain from a certain act or to take a certain 

certain property" etc.-Meaning-Order requiring party 

to demolish wall — Legality. . . ... 

The words "direct any person 
tain act or to lake certain order with certain p ^ 
his possession or under his mattagemeni m • I j 
P.Code, do not empower a Magistrate ^ m»ke a posim ^ 

order requiring a person to J|y not^e carri- 

absention from certain acts must pissioz 

ed t.o far. The section may only pass a 

of any mandatory ordeMhe Magi^^^^^^^^^^ 

restrictive order of a to demolish or remove 

such |Ls an order dir^ting « P irrevocable in its nature 
a wa 1 erected by ,„tirely unauthorised and 

IS outs.de the s^uoa an ^ ParMESH 

xiTS 75)2 = 16 


'Trirder^;; S. wrev; P. C«ie 722-16 

determining possession beyond the peiiod during which WAR PRASAD 
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C». P. OODB (1898), 3.144. 

B.P 28 - 43Or. L.J. 722 - 28 PX.T. 64'4»1942P. 
W.N. 144-A13. 1942 Pat 414. 

•S. 144 (l^JaTisdicHon—Sobordinate Maps- 


OB. P. CODE (1898). 3 146. 

cation of fights by a Civil Court,the dispute is at an end, 
aQd the magistrate should maintain the right of the 
successful parly and rot allow the other parly to reap. 


trate refusing to pass order—Power of superior Magis- ! tale rights already decided by Civil Court. 
trate to pass order on same materials. Srt 1941 Dig.. i MakHAN LaL o. MaNGaL. 1042 A W.B. (&0.) 
Col. 432. Nainamalai Gounoan v RaMaSami j 361 = 1942 AL.W. 664=1042 A.Cr.O. 211.-1942A, 

L. J. 629. 

--S. 145— Jurisdution—Procttdingt uudtr — 

Grounds for. 

Proceedings under S. 145 cannot be validly initiated or 
continued without an apprehension of a breach of the 
peace, l^DhavU.J.). GOBARDHAN DaS SURESH 

Chandra. 203I.C.621-9 B.E. 91-A.l.B, 1942 
Pat 489. 

S 146—Locus standi/o — Dispute belvseen 

tenant and siib-toiant-^Right of landlord to apply for 
order. 

Where the dispute is between, a tenant and his sub. 
tenants, the landlord is not a party to the dispute within 
the meaning of S. 145. Cr. P. Code. S. 145, Cr. P. Cpde, 
is concerned with persons in “actual” pos^sion in iou- 
tradistinction to “constructive” possession. Bu^ that 
does not mean that the larrdloid who is inieresled in the 
land and in his tenants has no loem standi to apply 
under S, 145. There is no legal objection to a Magis* 
tra’e's taking notice of a dispute merely because his 
attention was drawn to the dispute by an absentee land¬ 
lord. {Horwill. y.) RaJARAM DaS BavaJI r- 
Ramanna. 201 I.C. 477=43 Cr. L.J. 741-16 B. 

M. 360= 1942 M.W.N. 3725=66 LW. 297 (2)=A.L 

R. 1942 Mad. 634 fl)-(1942) 1 M L.J. 692. 

-S. 146— Parties referring dispute to arbitration 

—Procedure to be adopted by Magistrate. 

S. 145, Cr. P. Code, no doubt contains no reference 
to arbitration proceedings; but there is nothing in the 
section to forbid the parties by mutual*consent adopting 
any procedure on which they may agree for'the amicable 
settlement of their dispute. If the dispute is amicably 
settled and no likelihood of a breach of the peace 
remains, the Magistrate can act under S. 145 (5) can¬ 
celling his previous order and staying all further pro¬ 
ceedings but if he does irot do that the only alternative 
is to decide the dispute and pass order under S. 145 (6). 
Such an order must be based on evidence and the 
Magistrate before making^t is bound under S. 145 (4) 
to receive alt such evidence as may be produced by the 
parlies. If the award is the only evidence tendered by 
either party, the Magistrate in accepting the award and 
acting on it can be held to proceed in accordance with 

S. 14$ (4). But if before hv disposes of the case a peli' 


GOUNDAN. 198 1.0 109-14 E.M. 462=43 Or.L J.' 
372-A.I.B. 1942 Mad. 20. 

3. 144 (3)— Construction and scope of. See 
1941 Dig,Col 432. Emperor m TURAB Khan. 17 
Luck 62-A.IB. 1942 Oudh 39. 

.- 8 . 144 (fi)— Period of two montbs—Computation 

of^Stariing point—Date of order or date of first notiee. 

The period of two months referred to in 5.144(6). 
Cr.P.Code, runs from the date on which the 6rst notice 
IS issued and not from the date on which the order is 
passed after hearing the parties. {^DhaiUt, J.) RaM 
NARAINSaHV PaRMBSHWAR PRASAD SaH 2001. 

O. 776-8 BB. 722=15 B.P. 28=43 Or.L.J.722 = 23 

P. L.T. 644-1942P W.N. 144= A LB. 1942 Pat 414 

- 3. 144 (6>-^r<»^r and effeet—Poioer to review 

original order—Evasion of S. 144(6)— Jurisdieiton, 

A Magistrate has no jurisdiction under S. 144. Cr. P. 
Code, to make an order for the renewal of the original 
order which would operate to extend an injunction 
under S. 144 without the sanction of the Local Govern¬ 
ment. It is not open to th« Magistrate to evade S. 144 
(6) by repeating orders under the section. {Dhavle. J.) 
Ram Nakain Sah v. parmeshwar Prasad 5ah. 
2001.0. 776-8 BE. 722-15E.P. 28-480r.LJ. 
722-23 P.L.T. 644-1942 P.W.N 144-A-I.E. 1942 
Pat. 414. 

S. 145— Appheability^Dispute as to undivided 
share in land or erops^Proeeedings under S. 145 — 
propriety. 

S. l45, Cr.P, Code, Is not ordinarily intended to apply 
to disputes as regards undivided shares in land or in 
the produce of land, if there is, however, a dispute 
between co.owners of undivided shares among themsel¬ 
ves, one of the sharers may ask that he be put in joint 
possession with the others of the whole land. (Davit, 
C.J. ami IVetton, /.) Jam BHAMBHO KHAN v. MAHO¬ 
MED H.vsSan Shah. IL.B. (1942) Ear. 120 - 202 
10. 617-16 B.S. 56 - 48 Or. L.J. 878 - A.I.B, 1942 

Sind 117. _ . 

, . , -3. U^Applicabllity—Dispute not bona fide-- 

Proceedings under—If improper. Set Cr. P. CODE, 
SS. 107,144 AND 145. 1942 P.W.N. 70. 

a. \i!S—Preaeh of pease—Present fear'—if 


necessary for initiation of proceedings ... 

'S. 145, Cr. P. Code, requi es that there mu-si be a : "©n filed *siD»8 tba* evidence should be received and 
present fear that the dispute that ealsts U likely to the dispute determined according to law. it becomes his 


cause a breach of the peace unless proceedirg> are taken 
under the section. (Manohar fall and Chatter/i, JJ.) 


duly to receive such evidence as may be produced, under 
iub*S. (4) unlcs!- he decides to drop the proc^ings 


ShiBNARAYA»DaS V. SatvadkO PkaSad. 203 I.O I under sub S. OS). (Potfland. J.) SL’NDar Gir. 


276 -OB.E. 73-16 B.P. 168* 44 Cr. L.J. 26-A 
I.B. 1043Fat.44. 

•8. 146— Cennpromisr—Effect on tenancy rights. 


(Per Shirre/f, .S..V.)—The compromise in a summary 
inquiry into possession in actlminal Court could not 

have the effect of deciding any question of tenancy 1 439, Cr.P. Code, are discretionary and are exercised for 


GOSSaIN V. JADUSANDAN JHA. 197 I.C. 491-8 BE- 
226 »4SOr. L.J. 172“14 B.P. 821* AI3. 1942 
Pat. 289. 

-3. U6-~PevisioH—Dslay—Eirr,t of. 

The revisional powers of the High Court uisder S, 



•8.146—Dw/f of maftJtrale acting un,t(e~ the final order ha* gone against him. (.if--: '.ir Loll 
Exittence of aijniicatton of rights by Cinl Court. ' and Chattc, it, J /.). ShIBNaRAVaN I>.aS t. SATYA- 
It Is the duty of a magistaie acting under S. 145, Or. dEOPRASad. 203 1 0 276 - 9 £3. 73* 16 B.P. 168 

P. C. to maintain any order which has been pA'>ed by I -44 Or. L.J. 26 = A.I.B. 1948 Pat 41. 

Civil Court as regards righia of parties c*n.'tined to the , 8a. 145 and EeviiioH—.s..per l-i.-.-n.. 

prt'pofiy in dispute. When there haJ l>c«n an adjudi- t ff cjn ‘r g. is into. 
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CR. P. CODE (1898), B. 145. 

As a rule of practice, the High Court will not go Into 
the evidence in revision in a case under S. 145 unless it 
is necessary to do so by reason of special circumstances 
or by. reason of the character of the error of law. 
{DhavleJ.). GOBARDHAN DaS v. SuRESH CHANDRA. 
203 1.0. 621=9 B.R. 91=A.I.R. 1942 Pat. 489 
— " S 146— /fivist'jM — Scope of enquiry — Sufficiency 
of materials for initiation of proceedings—High Court 
if can go into. 

Whether the materials on the record are sufficient or 
not for the initiation of a proceeding under S. 145, Cr.P. 
Code, is entirely for the consideraiion of the magistrate. 
' The Iligli Court cannot go into the sufficiency or other¬ 
wise of those materials. {Manohdr Lai and ChatUrji, 
ff.) Shibnaravan Das v. Satyadeo Prasad. 
2081.0. 275 = 9 B.R. 73=16 E.P. 168=44 Or. L.J. 
26=A.I,E. 1943 Pat. 44. 

. . S. 146—Scope—Order based on statements to 

police not on record—Legality. See 1941 Dig., Col. 
434. Raju V. ABDUL Rahiman Saheb. 198 I.O. 
16 (1) = 14 R.M. 429=43 Or.L.J. 344. 

■■ ■ 8. 146 (1) aDd (6)— Jurisdiction—Order under 

.S', 145 {.\y—Cancellation under S. 1^5 {S)—£ffect.of 
—Further order dividing crops—Legality of-—Pro’ 
cedure. 

When once a Magistrate passes an order uiuler S. 145 
4$), Cr. P. Code, cancelling a previous order made by 
hio) under S. 145 (1) on the application of a co-sharer, 
be has no further jurisdiction-, to- adjudicate upon the 
dispute between the parties or upon the 
division of the produce of the property other than to 
direct that the produce should be restored, if it-had 
been taken, to the possession of the person from whom 
it had been taken. When an order under S. 145 (1) i^ 
cancelled under.S. 145 (5), the parties must as far 
possible be restored to the position which, they occupied 
before the proceedings were started, not only 
regard to the land, but with regard to the produce of the 
land or Its proceeds. If that be not possible, the pr®' 
ceed8,if the produce had been sold, should ^ i!l 
the custody of the Court and the Parties shonl ,^ 
directed to seek redress of their grievances *,pHO 
Court. (Oavis, C.J. and ff'eston, J-) ri942) 

Khan «/. MAHOSfED Hassan Shah. t,j 

Ear. 120=2021,0 617 = 16 RS. 66 - 43 cr, -- 
876=A.1.R. 1942 Siod 117- 

-a, 146 (4)— Proviso— Pomod 

Computation of—Proeeeding 

proceeding under S. intended to be 

Where the proceeding under H under S.14S 

no more than a fore-runner of ® proviso 

counted 



uijU5in-e iiu^cu rcsttiv - r-- ' tWO monins 

dispossessed in this period hut m g 

before the date when the procee 

146 (irand 147 -Applicabinty-Dispate as 
to existence of riiht of easement-Magislrate *0 

decide—Procedure—Order attaching land—Legalit>. 

1941%12 Col 436. ChbLLIAH PILLAI S'. 

RAMIAH THEv'aB. T^T 

103=A.LB. 19^ Mad 77 = (1941) 2M L J- 375. 

■ Sa. 146 fi) and 5Q1-A~ Competent court — 
Meaning of—Magistrate releasing property from 
attachment after decision iy trial Court—Decision of 
trial Court reversed on appeal—Magistrate if has 
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OR- P. CODE (1898), B 164. 

further jurisdiction to pass order regarding Property 
Inherent power of High Court—If can be invoked. . 

It is not at all necessary that the final Court of appeal 
should be Considered to be the competent Court within 
the meaning oi the words in sub-S. (l) of S. 146. 
Therefore a Magistrate can pass an order releasing the 
property from attachment in favour of a sucoessful 
party on the decision of a suit by the trial Court even 
though an appeal from such decision is pending. And 
if the decision is reversed on appeal, the Magistrate has 
no further jurisdiction under S. 145 or S. 146 to pass an 
order regarding delivery of possession of the property. 
Nor can the High Court pass an order under S. 561-A, 
as it cannot be invoked to override an express provision 
of law or when there is another remedy open. Reversing 
the Magistrate's order would amount to oveniding an 
express provision of law and further the party has the 
remedy of suing for possession on payment of proper 
court-fee. {Soofi; /.) MaHOMED ASHRAP KhaN ». 
ABDUL REHMAN. 198 I.O. 490=14 R. Pesh- 72=48 
Cr. L-J. 884=A.I.R. 1942 Peah. 11. 

__ 8 . 147—Order directing Police to maintain status 

authorises them to demolish wall and rcoi«n 
drain, 1941 Dig.. Col. 436. SukaR SaO l. EM- 
PEROR. 23.Pat.L,T. 232. 

—S for drawing up procadings drawn 

up in f.rm of final order by 

addition of new parties-Fresh proceedings aiid not ces 
ordered on discovering mis/ake-Proceedingt, when 

deemed to have been instituted. . 

On the 14th May,,l5M0, a-^^*Sistrate passed an order 
far nroceedii)fi5 io be drawn op under S.147, Cr.P. Code 
directing both parties to appear on a certain dirte and 
written statements. The clerk responsible for 

drawing “P ‘he order adopted in part by '">*'‘**‘* 

In Form NO. 24 of Sch V of Iho Code » lh h« 

result that a final order in tbe form required in b, J^/ \i) 
was drawn up. Tbe case was adjourned from time to 
time and further persons were added as parties, ine 
attention of the Magistrate was then drawn to the error 
in the order as drawn up, and on l2th July, the Magit* 
trate ordered fresh proceedings and fresh notices to issue 
upon both parties, • 

Held, that on the, facts of the case the 
must be deemed to have been instituted on the 14th Aiay, 
and not on 12th July, and that they must be deemed m 
be so even as regards the persons who were 
subsequently. (Lodge and Roxburgh, // ) MO-fAH 
UDDIN Mia V. IlAKl PRASANNA 46 O-W.N- 513. 

-S. 147—Scope—Obstruction caused by ^tson 

not party to proceedings—Order for removal 1 * ^ 
be passed. See 1941 Dig., Col. 437. MaHALAKSHMI 
Naidu tf.SATYAM. 14 R.M. 356(1)= 43 Or L.J-136- 

-S. 147 (%')-Mandstory order-Ifean 

A Magistrate acting under the powdb con .... 

S. 147 (2), Cr. P. Code, can make an order prohibiting 
the doing of an act but cannot order . the doing ot an 
act. He has therefore, no power to » "’“"J* 

injunction directing the removal of an ^nd 

tion. (Derbyshire, C.J., Bartley, Nasmi Ali.Lcaie 

Pal^ //.) Hem CHANDRA ®97,^ 

Rahaman. I I-.R.(1942)2C»1.76 199 I2=A.IR. 

14 R.C. 635 = 75 C.L. J. 100 = 46 0. W.W. 

1942 Cal. 244 (F.B.). ^ _ M»nt 5 arv 

21 Pat. 163=43 cli J- 99= ^ 

_Sa 154 and 162 —First information repori— 

What mly co^tituK-Statement, ?*437^ 

nr S. ifivln.rstioD of fact. Scc 1941 Dig , Col. 45/. 
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OB. P. CODE (1898), S. 164. 

Qamrul Hasan p. Emperor. 43 Oi.L.J. 115^14 
B.O. 260 « A.I.B. 1942 Oudh 60. I 

Ss 164 and 162—First information— Tele¬ 
phone message—Sobsequent statement—Nature of. 
.J/r 1941 Dig., Col. 437. Shwe Pru v. The KING. 
1971.0. S60=14B.B. 118 = 43 Or.L J 167. 

~ " '8.166 (8)— Order direetivg police investigation 

after issue of proeess—Legality. 

S. l56 (3). Cr.P.Code> applies only to the stage before 
the issue of process and'canirot apply to a case in which 
the Magistrate has already issued process apd summor^ed 
the accdsed. After the process has been issued, the 
Magistrate must proceed in accordance with Ch 21, 
S. 252 and the following sections srhich are mandatory 
and which provide that the Magistrate shall proceed to 
hear the evidence. An order directing-police investi¬ 
gation under S 156 (3) after the issue of process is, 
therefore, without jurisdiction, i^Young, C. /. and Salt, 

J.) Kehr Singh ». Kirpal kaur. 20210.609=- 
16E.L. 154a43 Or.L.J. 865=44P.LE. 401= 
A.I.B. 1942 Lah. 266. 

——3.162—Applicability — Departmental inquiry. 
See 1941 Dig.. Col. 438, Jagoish Nabain Em¬ 
peror. 1971-0. 277=1941 A.Cr. C. 316=430rL. 
J. 139 = 14 RO. 298= A.I.B. 1942 Oudb 163 

■ "S. 162 — ApplUability — ^Procedure under 
Ck, VIII—Previous statements of viUnesses reeorded hy 
Police—Pigkt ofMCcuted to copies—Refusal to grant— 
Irregularity—Effift. 

There is no reason why S. 162, Cr. P. Code, should 
not apply or should not be followed in secoiity proceed¬ 
ings under Ch VIII .in view of the fact that S. 117, Cr. 
P. Code, lays down that as far as practicable such 
enquiry should be conducted in the manner prescribed 
for conducting trials and recording evidence in warrant 
cases. Put when there W a cognitablecase that being 
tried, which bad been pjeceded by an investigation by 1 
the police in which the statements of witnesses for the. 
prosecution had been recorded. Either before the 1 
Initiation of the proceedings or during the progress of' 
the proceedings, the accused are entitled, under S.145,| 
Evidence Act, to cross-examine the prosecutioit 'vtitnes-| 
tes thereon, and therefore to be given copies there¬ 
of, and the refusal by the magistrate to afford the 
accused iMrsons copies of those statements and tocrot-..*- 
exumine the prosecution witnesses thereon must be held 1 
to be an irregularity which has prejudiced the accused. 
Such irregularity can, however, be lemetlied by the i 
Sessions Judge under the powcis he has under S. 123 ■ 
(3), Cr. P. Coile, and it is not necessary that the pro- I 
ceding! should quashed on that ground and a retrial 
or re-hearing ordered. Under S. 123, it is open to the 
Sessions Judge to send back the proceedings with the 1 
necessary directions in that behalf. {.LaboandWenen 

/y.) Emperor p. Rasulbux. I.L.B. (1942) Ear' 
362-A I.R. 1942 Siod 122- 


‘■■8. 162—Ctf/y of uHin/sIi •temenl—Applicotic 
*0 ^ smaJe—Duty of Court to grant itptn. 

The proper stag# at which to apply for a copy of j 
wltnesa s statement made under S. 162. Cr. P. Code, i 
at the beginning of the cro.'s-examlnalioo of the witnes- 
and if an application l»c made at that st»« bv th, 
acv-us^'s counsel, the Magistrate is bound to rant ib 
Mme. but the examination of the witrwM need not b. 
held up u In practU-e the C.Hjrt reads out the rePv.n 
part of the statement or the c.ninsel tcwwd i 
allow#<Uo|<x>k into the diary C pie* are also grantft 
in advance in practice. Some <v-o|'erati«i batween th- 
w^l and the Court is 5e.'eK>aty to msk# S. 162. Ci 
l.^de, work aanK'thly. {.'form::. /) SubEaRa 

Y D. 1942-26 


CE. P. CODE (1898), S. 164. 

MIAH, In re. 65 L.W. 223 (1)= 1942 M.W.N. 695= 
A.I.B. 1942 Mad. 451 = (1942) 1 M.L.J. 489. 

S. 162 —Police diary—Proof, See J941 Dig., 
Col. 438. SHWE Pru v. The KING. 197‘I.O. 850 = 
43 0rL.J. 157=14 B.B. 118. 

" " -S. 162 and Evld. Act, S. Ii5—Proper proce¬ 

dure for admission and proof of statements made to 
police. 

Courts should not take any notice of a previous sta¬ 
tement made by a witness which is.in contradiction of 
the statement which he or she makes before the Court 
unless the previous statement alleged to be contradictory 
is put to the wititess for admission or denial and he or 
she is given an 'opportunity of offering an explanation 
of bow it is that on a previous occasion he or she made 
the contradictory statement. The statements may be 
reconcilable and opportunity should be given to reconcile 
them if possible. {Yorke./'i. iQBAL AhmaD v. Em- 
PEROR. 1942 A.W.E, (H.O.) 379 = 1942 A.L.W 
686=1942 A.L.J.687. 

■ S. 162 — Statement of ae^used leading to discovery 
of fact—Admissibility — Evidence Act, S. 27. 

A statement made by an accused person to the police 
in the course of an investigation under Chapter XIV, 
Cr. P. Code, is not admissible in evidence though it 
leads to the discovery of some fact, it being bit by 
S. l62,Cr P. Code. The effect of this section is that 
S. 27 of the Evidence Act Is protanto repealed. {Lodge 
and Pal. JJ^ NaREJ^H CHANDRA DaS l'. EMPEROR. 

I.L.B.fl942 lOal. 436 = 204 IC 111=76 O-L-J. 607 

-46 C.W.N. 180=A.I.B. 1942 Cal. 693. 

# 

' S. 162 —Statement to police by person subse¬ 
quently made an accused — Admissibility. 

Statements made to a police officer by an accused per¬ 
son in the course of an investigation are not admissible 
in evidence even though when the person making them 
was not accused at the time of making those statements. 
(.Mo<ely, J.") RaMDAYAI. MaNGILAL r. THE KING. 
1941 Bang L B. 784 = A.I.B. 1942 Bang. 62. 

' "8. 162— 5'rjrriwrn/ under—(/se of, 

A statement made by a witness to th^police under 
S. 162 is not substantive evidence at all and can be used 
only to contradict staKments mad# during the trial 
UfotuHl,/.) PACKlRiSWAMI PlLLAl./* 1991. 

0. 833 = 14 B M. 669=43 Cr.LJ. 682-1943 M.W. 
N. 691 = 66 L.W. 771 = A I B 1942 Mad. 288 (2). 

” "S. \^—Approfer-^orra6oratioio—Aci and 
approier not ch good terms—Aciuseet found in posses¬ 
sion of stolen properly-- If good eorroioratiom ef appre^ 
ter's ststement. 

Although the accu*^ was not on good terms with the 
ap{>rover. the fact that b< was founc in poMti-non of 
valoabte property, which been proved to be tbe 
property stolen. U good corroboration of th: .tfprover’s 
statement that the accused w,js a mttnbcr of tbe coos- 
piracy to c.-mmit d<.-itj. {.Mahomed .\f.mr. J.). 
ShERA r. Emperor. 2OSIO. 63 = 44 P.LB 646" 
44Cr. L J. G2 = A1B. 193SLah.6 


■». ao# ■ .#fg 




w %ro e t *% 


~-ApPr.rurnatimgtkiio.:.r„ .i huS JroHv 

Su. \ wapc’ft r(..nered fumt sccu eJ b/f.re sfVemesU. 

The statement of theappr. cr that ti c uswJ 

deadly wcap«'>nv Cannot be 54i»k to have l«fn cun c.u-Uy 
c.'rtoS.-'ufc-l by the mere fact that such wtatves were 

pi^*du.#d by the ac.u><v!. when the rv.rverica. ha., taken 
pla.'p twlme the \er (t*%e hi* he conkt 

very ci'd) be made to that they vee .aitsingthe 
we*[vm-.'»c^'o\eted. .V.e.r, ' » ^HERA 

«. PMl tKOK 203 LO 62-44 P.L.B 645-44 Cr. 
L./. 62-A.IB 19*3 Lalt. 6. 
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•S. 164— Apprcn’fr—StdtemiMt madt after aau 

_. «A*.> 3 


••rr 2 

Sid's arrett—VaUu of his evidence. 

It is not correct to state that the evidence of an 
accorapUceIn a case of dacoUv is not entitled to any 
credence if he made his statement as an approver under 
S. 164. Cr. P. Code, after all the accused had been 
arrested and recoveries of stolen property made from 
them. This is a ctiiicisro to which the evidence of 
almost every approver is subject because the question 
whether pardon should be tendered to an accomplice is 
generally considered at a late stage when the investiga¬ 
tion of the case is completed. Of course it is a circums¬ 
tance which the Court will take into consideration when 
deciding the question whether the approver s evidence 
should or should not be believed. In such cases the 
Question is not whether a story could be put into the 
mouth of the approver to fit in with the fact discover^ 
but whether the circums'ances show that this might 
have been done and its decision will depend upon the 
charaaer of the approver, his position vis-a-vis the 
Police the incriminating facts discovered against mm 
and the storv alleged to have been narrated by him. 

,/X SHERA R. EMPEROR. 20S 

LO 62=44 P L.E. 545=44 Cr. L.J.62=A.I.E. 1942 

Lab. 6 . f • 

__S, 164 —Duty Court—Ricord not shTWtng 

warning by Magistrate or that he satisfied himself about 

voluHtanntiS of con/ossitft. 

Where ibe r<cord of a conft*BsionaI sUtement made 
by an accused does not contain anything to show that 
the recording Magistrate satisfied himself at the 
tune that it wa* being made voluntarily or that he 
addressed any kind of warning or caution to the accused, 
and the actus.d. appear- to lave been in the com¬ 
pany of tlio Sub-Inspector of Pol'ce until immediately 
before be made the statement, the Court ought to ques¬ 
tion the Magistrate and the Sub-Tnspector as to 
circumstances under which the statement came to be 
made and ought not to admit the statement in evidence 
unless the replie' he receives are satisfactorv and shows 
that the statement was a voluntary one. 

.Shearer, f/.) BHOLA GOPE r/ EMPEROR 198 
92=14 R P 410=8 B.U. 826 = 43 Cr.L 801 
P.L.T. 666-A.I.B. 1942 Pat. 283. ^„^,}on a* 

—~S. 164—Recording of confession-;-Q“«" 
to motive for confes^on—Duty of ^.^pgROR. 

1941 Die., Col. 439 , DiksonMali p- 
23 P.L.T. 387 = 43 Cr.It J. 86=A.X.E^J» 

-S. Retracted of caution m 

Courts will exercise a certain a ^rroborated 

accepting a retracted confes«ion . jt^wlond, //) 

bp reliable evidence. i 99 I-O- = 14 ®- 

IHIKTU BHOGTA V. t^T. 76Sp 8 B B- 642 

P. 585 = 43 Cr. liJ-W4=25^-" 

-A.IE. 1942 Pat. 427. der-AdmissibUity—Evi- 

-S. 164 -Statement Dig. Col. 440. 

dence Act. S-s. 145 197 I C 816= 14 B. C. 

Manik Gazi V- 1942 Cal- 36. 

400=48 Or.t- • of confession—Questions 

-S-164-yolu EMPEROR tA 

tobeput. jg3»48 Cr.L.J. 90-A.IB.l942 

nuBAT. 21 r®'- 

Pat. nature of confession — Ques- 

s „.,t at to—Duty of Magistrate. 

If the accused states in answer to a question put by 
the Magistrate that the statement is made voluntarily oy 
Rim it is not necessary to put any further qn«tion. 
iVarma and Rowland. //.I JHIKTU BHOGTA r’. EMPE¬ 
ROR 199 I.O. 807-14 R-P. 586= 43 Cr. L J 544- 
23 PLT 763=8 B.R. 642=A.IB. 1942 Pat. 427. 


CE. P. CODE (1898), S. 172. 

.1 ,8. l%l~Seope—Production of accused under— 
If amounts to taking cognizance or- initiation of judi-^ 
dal proceedings. 

The production of accused persons before a magistrate 
under S. 167, Cr. P. Code, does not amount' to taking 
coginzance or commencement of judicial proceedings. 
Production under S, 167 need not be before a magistrate 
having jurisdiction to try the case, and all that can M 
done under the section is to authorize detention of the 
accused. That does not amount to taking cognizMCO 
of a case or to the institution of judicial proceedings 
(Rowland, /).’ EMPEROR v. SaJIWAN MaHTO. 25 
Pat.L.T. 684= 1942 P.W.N. 219. 

Ss. 172 ^.yAM^Cast diary-Use of-.-Absence 


of statement from diary—If evidence that statement was 

nd made—Proper way to praoe omission. ...» 

Where the record made In the c**® 
purport to be either thorough or complete, the 
of a statement in the case diary is not m .«elf evidence 
that such a statement was not made. The pr P® ^ 
fo prove an omission is to question /he po ice officer 
who wrote the diary whether a pa^'tcular statement wa 

madetobim. Hemaybeable J® 

made to him because he feels sure that ‘J ‘‘ 
made it would have found a place in 
he cannot say so. an 

the case diarv. Tr L J 682 

In re. 199 I C. 833 -14 R.M^69 -48 Or L.J. 

= 1942 M.W.M. 691= 56 L.W. 771-A, 

Mad. 288^2) 

—-S. 172 —Police diaries—Use of. See 194 ij. 

Col. 440. DIKSON 90 * 

887 = 43 0r.L.J. 86 = A.IB- 3942P*t. 

—Ss. 172 

Duty of police 

memory ^'^n^accused is not entitled to call for the 
?•* 'Vilrfes unless a police Officer uses them to refresh 
or the Court uses them for the purpose of 

Seringa witness. But It is not open to a witness 

decide for himself whether or not be should disclose a 
fact which ml^ht turn the scale in deciding 
whether and accused person was guilty or innocent* when 
be is in a position lo clear up a point by reference to any 
notes taken by him during the course of investigaiion. 
If a police officer figuring as a prosecution 
suffers from a lapse of memory which can be remedieo 
by reference to any memorandum prepared by * 
the time, and the Ccort Invites him fo refresh h 
memory with reference to the writing the witness i 
under an obvious obligation to do so, this 
the duty under which he lies to lay the whole truth before 
the Court to the best of his ability. Should tk® « 
officer refuse to assist the Court in this way 
not only be failing in bis duty 60 th as a w.ln« and « 
an officer of' public justice, but vs-ould 
exactly the same penalty as any 
refuses to give evidence which is within hi . .. 

and is not affected by any *‘^„^i,/,!oIice^in 

It is possible that a diary of ®*®PV*^®"^iLtialmatters 
course of investigation may contain con .. . ^ j 

which wo„,d,„o,i noSq^L" 

for which privilp ^'gkt ^ of the pre- 

tion can arise when it is m«ely 

S. 1/4 to suggest that ^ ^ deUberalely with- 

mation on any such point snoni „«.p«carv for 

held if it should happen to l^in 3"^ ^Tp^chctl. 

the decision of the c«e. i tz 

. /.)FATNAyA LaL khan I-, emperor. l.i/» 
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CB. P. CODE C18W\ 8. 172. 

(1942) L»h. 470 - • 199 1 0. 870-14 E.L. 438-43 
Cr. L. J 588 « A J.B. 1942 Lab. 89. 

3 172—— Catt Jtary^Uit 
iy imtHeiS im Ctfrt ailtgtd ta h< <oniraiitt9ry t« that 
mtAe t9 PtHtt Olfictr — M*Je 9f-proof of tontradicticn 
—Filing of cate diary anJ mu of iakoit staUmtHt re- 
torded t ktret m — Profri tty. 

When: the accost in a criminal case seek to bbo'A 
that a witness has made a statement in Coart which is 
contrary to what be bad told a police officer, the proper 
way of contradicting him is to ask the police officer, 
when be is in the witness-box about it, and to permit, if 
necessary, the Sling of such portions of the record in the 
case diary as will support the police officer’a statement. 
Wbne it is alleged that the statement made by the 
witness in Coort was not made before the police officer, 
it is useless to refer to the record in the case diary at all.. 
To allow the police officer to be asked whether certain 
copies of the case diary are true copies of the statements 
recorded from the witness, and then to permit the 61ing 
and making free use of the whole of the entry tn the case 
diary relating to the statement of the witness, whether it 
is strictly relevant or not to the alleged contradiction, is 
to make an improper use of the case diary. {Burn and 
Horwill, y/.) EMPEROR v. BaNGaRURAJU. 201 I. 
C. 390 = 16 E.M. 835 = 1942 M.W.N. 42 = A.IE. 
1942 Mad. 58. 

8. 181 (2) and Criminal breath of trust— 

Place of trial—Place tuktre. breath of eontraet or 
liability to account took place. 

The offence of criminal breach of trust cannot be 
tried at a place where neither the entrustment nor any 
. positive act of conversion of the monies entrasted took 
place, although a breach of contract by non-feasance or 
a failure to account took place there, as neither of them, 
however dishonest, is actually and in itself the offence 
which S. 405,1. P. Code, defines, but merely evidence 
of that offence. S. 179. Cr. P. Code, applies only to 
those offences which by their very definition consists of 
an act and its consequence. It does not apply to cri¬ 
minal breach of trust, as loss to some one forms no 
part of the statutory definition of that offence. {lydge, 
and Blagden //.) DaITYARI TRIPATHY v SUB^DH 
CHANDRA. 204 I.O. 26 = 48 O.W.N. 952-A I.B. 1942 
Oal.676. 

_8.188 and Child Marriage Bestialnt Act, 

8. 9—Marriage in Native State—Complaint within one 
year but certificate obtained after one year—Trial, if 
legal. Set 1941 Dig., Col. 46l. HarnaravAN v. 
GOVINDRAM. I.L.B. (1942) Nag. 198. 

' "8. 190—— Offenet under Indian 
Companiet Act— Private person—Ixxw standi to file 
complaint—6. 0. Nos. 5l8 of I9l6 and 3070 of 1932- 
Effect of. 

As there are no provisions to the contrary in the Com¬ 
panies Ad. th8 taking cognisance of an offence under 
the Act must be governed, as in the case of an offence 
under thc Penal Code, by S. 190, Cr. P. Code. S. 190, 
Cr. P. Code, contains no rostrictlon with regard to the 
person who may la^ a complaint. It cannot therefore be 
ifald that a private person has no loeut standi to file a 
complaint In respect of an offence under the Companies 
Act. The Government Notifications. G. O. Nos. 5l8 
of June. 1916 and 3070 of 23rd August, 1932, per¬ 
mitting the Registrar of lolnt Stock Companies to file 
complaints, do not restrict the Magistrate lu the exerdse 
of his powers under S. 190. Cr. P. Code. There is no 
legal objection to proceedings being droppen by the 
Magistrate If he finds that he ought not to have taken 
cognisance of the offence. {Hcnrtoill. y.) MuiHH 
VttRAN CHETTIAR MOTTAYAN CHETTIAR. 202 
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I.C. 28 = 43 Or.L. J. 786-= 15 B.M. 470 = 1942 
Oomp. 0.86= 1942 M.W.N. 121-A.I.B. 1942 Mad. 
28S=(1942)1 M.L.J. 230. 

■ Ss. 190 (1) (b) — Stopt— Non-cog>ssaabl( ca t— 
Charge sheet by police officer before Magistrati—Pro- 
pritty. 

Where in a non-cognisable case, a sub-inspector of 
Pulice files a charge-bheet with regard to an offence 
under S. 211,1. P. Code, alleging fhat a false com¬ 
plaint had been sent to him through the Village Magis¬ 
trate of an offence under the Arms Act, it cannot be 
said that the filing of the charge, sheet is not regular. 
The filing of the charge-sheet is a proper method of 
' bringing the case before the Court under S. 190, Cr. P. 

! Code. {HorjjiiU. /.) PUBLIC PROSECUTOR V. 
MuniSwamv Naidu. 201 I.O. 517=48 Cr L.J.776 
I -16 B.M. 443=1942 M.W.N. 224=65 L.W. 68 (1). 

■ -S. 191 — Applicability — Proceedings- under 

Ch. VIII — Regular trials — Distinction. 

Weston, J. —S. l9l. Cr, P. Code, has' no application 
to proceedings under Ch. VIII, Cr. P. Code, Although a 
judicial procedure has to be followed In these proceed¬ 
ings there is an important difference between these pro- 
ce^ings arid regular trials as to the manner in which 
proceedings are initiated. While in regular trials an 
accused h^as the right to claim not to be tried by, the 
magistrate who takes cognizance under £. 190 (r), Cr.P. 
Code,a person proceeded against where an order has been 
made under S. 112, Cr. P. Code, has no such right to 
demand that further proceedings should be conducted by 
a magistrate other than the magistrate who passo^^,^ 
initial order, although such a person may app^^f 
transfer under S. 52o. Cr. P. Code, If be has any reason¬ 
able grounds for thinking that the magistrate js preju¬ 
diced against him and that by reason of such prejudice 
the inquiry by such magistrate would rot be fair or 
impartial. .(ZeAo and Weston, JJ.) EMPEROR r. 
Rasulbux. I.L.E. (1942) Ear. 262=A I.B. 1942 
Sind 122. 


' ■ S. 195—Applicability—Defamation by witness 
in criminal case—Prosecution—Sanction or complaint 
by Court—Necessity for. Sec 1941 Dig.. Col. 441. 
Nallappa GOUNDAN V. thinnammal. I.l.B. 
(1942) Mad. 168 = 198 1.0.809 = 43 Or. L.J.441- 
14E-M.611-A.I.R.1942 Mad. 19 = (1941)2M.L. 
J. 618. 


' S. 195— "Complaint'' — Complaint, of theft to 
Village Magistrate—Report by latter to police and to 
Sup'Magistrate— Poliee laying charge under S. 211, 
I.P. Code—Conviction under S. 182. I. P, Cede— 
LeialiSy—Absence of charge under S. 182, I. P. Code- 
Effect. 

A Village Magistrate to whom the accused gave a 
complaint of theft sent his usual reports to the police 
and to the Sub-Magistrate, and the police who took 
cognizance of the matter reported the case as false, and 
later filed a charge-sheet against the accused purporting 
to be under S. 211, I. P. Code. The Sub-Divisional 
Magistrate who tried the accused found the offence to 
be one punishable under S. 182,1. P. Code, and convic¬ 
ted the accused. It was contended on behalf of the 
a^sed in appeal that the charge sheet by the police 
did not amount to u valid complaint such as is required 
by S 195. Cr.P. Code. This contention was upheld and 
the accused acquitted. 

( 1 ) that the ebarge-ibeet amounted to a valid 
complaint within the meaning of S. l9S, Cr. P. Code, 
I because Information given to a Village Magistrate 
, amounts to a complaint to the higher authorities to whom 
' be is bound to pas.- on the information; (2) that it 
could not be laid down a» a general principle of !•* 
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that there cannot be a conviction under S. 182,1. P. 
Code, when'there is a complaint under S. 211,1. P. 
Code; so long as there was a complaint setting out all the 
facts constituting the offence, it did not matter whether 
the complainant thought the offence to be one under S. 
211, or S. 182. I P. Code. The conviction was not 
therefore illegal, {florwill. J.') PUBLIC PROSECUTOR 
V. £)EVamma. 199 I.c. 688= U B-M- 680 = 43 Cr. 
L.J. 574=66 L.W 223 (2) = 1942 M.W.N. 217=A.I. 

R. 1942 Mad. 513=(1942) 1 M .L J. 382. 

■ S. \95~Defa’njtory nllegationt in petition to 
public servant or C'Utt—Complaint of defamation by 
aggrieved person—If maintainable. 

The mere fact that allegations constituting an offence 
of defamation are contained in a petition to a public 
servant or a Court, is per se no ground for holding that 

S. 195, Cr.P. Cone, is a bar to the cognisance of the 
offence. The question whether the facts alleged in a 
complaint really constitute an offence falling within the 
provisions of S.195, Cr.P. Code, or not must depend upon 
the circumstances of each case. But if the facts alleged, 
prima facie constitute ihe offence under S. 500, C.P. 
Code, that offence can be taken cognizance of on a com 
plaint by the aggrif’ved person. (Abide, J.) CHANAN 
Singh v. Tarak Singh 1991.O. 643 = 14R.L-428 li 
43 Or.LJ.572=44 PLR.7=A.I.R.l942 Lab.76 

8. 125-rrInlentiou pf — 'Complaint', if used in 
technical seme. 

The intention of S. 195 of the Cr.P. Code is only 
that the magistrate should not punish any person ex* 
ce at^t the instance of the public officer concerned or of 
hiXS^erior and the, terra ‘cotnpWinl’ in S. 195 (l)Cu) 
is not used in the technical sense in which it is defined in 
S. 4. (AlJsop. /.) Emperor v. Barkat. 1942 A. 
L.J 608=1942 A.L.W. 581=1942 A.WR. (HO.) 
846(1)=1912 A.Cr. 0- 199=A.I.R 1943 All. 6. 

— Ss. 195 and 476—Offences under Ss. 193 and 
471,1.P.Code, during proceedings which were ultra vires 
—Complaint—Legality. Set 1941 Dig., Col. 4^. 
SuMAT Prasad ». Emperor. I.LR.1942An.42- 
198 I.C 148 = 14 R.A. 271=43 Or. L.J. 819=A.IK 
1942 All. 11. 

-8s. 196 and 19 Q-ASeope'-Compiraey^J^ 

commit forgery and extortion found to exist Co 
to cheat also possible on the facts — with, 
or sanction of Local Government-^lfdsep* /Qnnd that 
Where the Sub-Divisional extortion, 

there was conspiracy to commit l^jot a 

and the Subordinate Judge has ma and the 

conspiracy to commit jo-oery and. extor- 

complainant himself on th® 

tion, merely because it soiracy to cheat may also 

offences of cheating ^ necessity of a complaint by a 
have been committed. t ‘ Government, as the 

Court or the consent o necessary. (Davis. 

case may be. do«s gqbINDRAM v. EMPEROB. 

C.J.and 12 = 200 1 0, 211=14 R.S. 

I.IJ.B. (1942) 5-“i 2=A,I.R.1942 Sind 62. 

208 = 43 ^'^g(i)‘(a,)^0/rence under S. 186, /.P. Code— 
~ attiichmoit execuUJ by pton—Latter assauf' 

judgment'debior—Duty of Court ia make com^ 
debtor subsequently filing applieation 
under Bengal Agrieultural Debiord Act—Effect ofo 
Where a peon to whom a warrant of attachment of 
movable property of a judgment*debtor iesued and 
signed by a Subordinate Judge was entrusted for execu* 
tionp vr’as assaulted by the judgment-debtor while the 
warrant was executed* 

Htld^ that both the Subordinate • Judge and the peon 
were public servants within the meaning of S. 21,1. P• 


OB. P. CODE (1898), S. 196. 

« 

Code and the peon was subordinate to the Judge while 
be was carrying out his order and that it was the duQ 
of the Judge to make a complaint under S. 186, I. P. 
Code, against the )udgment*debtor. 

Held, further, that the fact that the debK^bad subse¬ 
quently taken steps under tbe Bengal Agricultural Deb* 
tors Act in respect of his debts made no difference, 
(Derbyshire, C.J. and Bartley. /.) RaJSHAHI BANK¬ 
ING AND Trading Corporation, ltd. v. Suren* 
ora Nath Mitra. I.L.R. (1942) 2 Cal. 108=198 
I.C. 617=14 R.C. 49p=43 Cr. L J. 410=A.I.R. 1942 
Cal 434. 

-—3. 196 (1) (i)—’‘Subordinate"—Execution by 

amin of deeree of Court of District Munsif—Obstruc- 
tion to execution and removal of property attacked— 
NaZrat under Nasar subject to supervision and eontrol 
of Subordinate Judge of place—Authority to file com- 
plaittt—District Afunsif—Power of. 

Wljere a public servant is obstructed m the exerci^ 
of his duties he himself or any person to wliom he i? suo- 
ordinate can complain. Where the charge is that the 
accused carried away the property an amm haa 

attached and in other ways obstructed him 
a decree of the District MonsiPs 
rat at the place to which the amm ““jj; 

the charge and direction of the Nazir, subjec 
supervision and control of the.S«bordin^e Judge oHM 
place, the amin cannot be considered to U ^ 

of the District Munsif so as ‘o ^esoect 

complaint under Ss. 183 and 186 I P-S 

ot .he otalreetion to 'I" *''' /"'S. oao be 

the property attached by him. ^ J, Snbor- 

filed by the amin himself, or *^7 J!|f ,j,e Subordinate • 

dioate Judge or an, of' (.7--,// /■) 

Judge, but not by 3942 M.W.N. 819=65 L. 

CH«NA KANGIAH^^«£-^ 616. 

V ifls (1) 

Cause Court—When a "Court. 

of a Presidency Small Cause Court 
, M deemed to be a •'Court” within the meaning 
‘^rG"®! 95 (l)(‘^).Cr. P. Code, onle-is be has bwn m 
f/me way or other specially empowered to be a Judge. 
The Reffstrar, taking security, and iii order to do so in¬ 
cidentally taking from a party an affidavit, does no' 
as “a Court”; a complaint by the Registrar/espert ot 
false statements in the affidavit, under Ss. 193 
I. P. Code, is not a valid complaint under 0 . 1^3. ^r- 

P.Code. (fCing,/.) VARADARAMANUJALU NaI^ 

V. KAUNANOOR NAIDU. 204 I.c. 83=1942 
N. 748=66 L.W. 700=A.I.R. 1942 Mad. 737,(2) 
(1942) 2 M.L J. 671. . ^ , 

-8.196 (1) Filing falje affidarnt tn^^ 

of Small Causes— Registrar asked to 
•Court' entitled to file a valid <rimnal ^ 

Where the Keeistrar of the Presidency Sma^ll Cause 
Co^:. uodar',‘hI® dir«.ioos of .ho ChW 
inquiries and satisfied himself iJ 

the accused was false and thereupon filed P 
the Court of the Chief Presidency Mag^sUate. 

Held, that (1) the filing ^the ®2:Cl?ency 
"something purporting to he under S. 97 

Small Cause Courts Act commission of the 

of the Act of three ‘^npiy to the case; (2) 

offence for a prosecution. “®;., fVj certain purposes 
although the Registrar IS a 

,.g., when trying a suit for a wm ^ ^ ministerial 
Registrar was acting not as a , u* comolaint 

officer in the present case and therefore he comp^ 

was not filed by the Proper be i^urne 

(Horwill, /.) JaGANNATHA CHARI. Jn re. *- 
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CE, P. CODE (1898\ S. 196. 

4S7 Cr. ‘l.J. T38 »16 B.U. 651=66 L.W. 321 - 
1M2 HW N. 126^ A.I.B. 1942 Mad. S26» (1942) 1 
M.LJ. 106. 

—8.196 (1) (b)—*'In'or in reirtlb* to" a procaed* 
inj in Coart—Pioce«ding be/ore OtBcial A&>igaee for 
compo^tioo or scheme—Offence under S. 200.1.P. Code, 
oommiited in such prooeedlnge—Complaint by insolvency 
Coart—If neceseary—Ptesidency Towns Insolvency Act, 
S. 28. Ser 1941 D.g., Col. 443. KkDAR NATH SEN v. 
AMULYA Ratan. LLE. U94ii)l OaL 278 = 199 
ID. 602=14 B. 0. 603 = 43 Cr.L.J. 402=A.I.B. 
1942 Cal. 79. 

— S. 195'. 1) (C) and (3)— prtfer 
itmplAtHt—Ofenttt under Ss. 467 and 47l, J. F. Code, 
wHk referenee to froeeedingt i/fore Punehay^U Court — 
Court competent to prefer complaint. 

It is eiclier the Panchayat Conrt or the Court of 
Sessions Judge which can prefer a complaint in respect 
of offences under Ss. 467 and 471.1- P* Code, committed 
with,reference to proceedings b^ore a Panchayat Court. 
The District Magistrate is not competent to make thn 
complaint it) such a case. {Bennett, J.) Sheo 
Narain t'. Emperor. 201 I.C. 889=16 E.O. 90 = 
1042 0.W.N. 392 = 1942 A.W.E. CC.O.) 262 = 1942 
A.Cr. 0 116=43 Cr. L.J.. 668-1942 O.A. 278= 

A. tJE 1942 Oadb 439. 

— ■ 8. 195(1) {ty—**Produced"—Meaning of. 

S. 195 (1) (r) does not require the document to be 
produced or given in evidence by a party to a proceed¬ 
ing. It niay be produced by some one else and the 
word “produced” does not mean produced in evidence. 
A warrant with respect to which it was alleged a forgery 
was committed was produced in the Subordinate Court 
in the course of execution proceedings after it was 
retomed endorsed by the baiffff as duly served and the 
claim as satisfied. 

Held, that the forged warrant was produced in the 
Subordinate Court within the meaning of S. 195 (1) {e). 
{Davis. CJ. ond Wettan. /.) GOBINDRAMp. Em 
♦IROR. I.LB. (1942) Ear. 12=200 I.O 211=14 

B. 8. 208=48 Or. L J. 612 =A.I.E 1942 Sind 62. 

——Ss. 196(1)(C) and 476-A— Subordinate Court 
•~-Villagt C^urt—Offeme in relation to suit in—Proper 
Court to make complaint token Village Court has not 
mode it—District Courier District Munsiff's Court- 
Madras Village Courts Act, S. 77. 

The Madras Village Courts Act (as amended in 1937) 
specifically provides in S 77 that the pravisious of 
Ss. 403,476, 476-A and 476.B of the Cr. P. Code, 
shall apply to a Village Court. In cases therefore where 
a Village Court or Panchayat Court has not itself made 
a complaint or rejected an application under S. 476, 
Cr. P. Code, in respect of an offence alleged to have 
been committed in relation to a suit in tiie Village 
Court, the Court empowered to exercise the powers 
conferred by S.tf 6 as explained in S. 195 (^), Cr p. 
Code, is the Diamct Court and not the District Munsiff's 
Court to which an application would lie under S. 73 of 
the Madras Village Courts Act. (Happell. J) Chin- 
NASWAMI NAIDU V. RAMAStYAMi NaIDU. 201 lO 
713-16EM. 878-86L.W. 226-1942 M.WN 218 
= A.IE. 1942 Mad 471-(1942)1 M.L.J. 436. 

— ' 8. Complaint under sui-S. ( 1 ) («)_ 

interfereneehy High Court. 

Under S. 195 (5), Cr. P. Code, where a complaint 
is made under sub*S. (1) (a), that complaint may be 
withdrawn by any authority to which the public servant 
who has made it is subordinate. The High Court in 
such circumstances will not exifrcise a jurisdiction which 
shall more property be exercised by another authority 
{Bortley and lodge, //.) EMPEROR ». Ramjaham 


OE. P. CODE (1898), S. 202. 

SiSGH. 200LC.16-16 E0.63 = 43Cr. LJ.636- 
74 O.L.J. 680-A.I.E. 1942 Oal. 307. 

- S. Applicability—Ccnspiracy tc tosnmit 

forgery and cxtortiotr—Cognitabilily—Consent of Local 
Government—IVken necessary. 

So far as the offence of conspiracy to commit forgery 
is concerned, in the case of persons other than parties to 
the proceedings, and, in the case of the offence to com¬ 
mit extortion, in the case of all the accused,* including 
parties to the proceedings, the previous conhc-nt of the 
Local Government under the provisions of S. 196-A is 
required, and if the consent has not been obtained, the 
Court could not take cognizance of the complaint. So* 
far as the offence of conspiracy to commit forgery is 
concerned, in the case of the parties to (he proceedings 
the consent of the Local Government is not necessary by 
reason of the proviso to S. 196-A. (Davis, C.J. and 
Weston, /.) GobiNDRAM v. EmPEROR. I LE. (1942) 
Ear. 12=200 LO. 211-14 E.S. 208=43 Or.LJ. 
612=A.I.E. 1942 Sind 62. 

■8. 197—Applicability—Beating of person by 
Sub-Inspectors of police under orders of Assistant 
Commissioner—Prosecution of latter—Sanction of 
Governor—Necessity. Set 1941 Dig., Col. 444. Ahmed 
Mohideen w. YUSUF ALi SvRD. 43Cr.LJ. 133= 
14E.M.S56 (2)=A.I.E. 1942Mad. 81 (1)=(1941) 
2 M.L J. 486. 

-;—8. 197.— Applicability — Municipal Health 

Officer—Interference with person tying cow to tree and 
striking person — Complaint—Sanction of Local Go- 
vernment^Hccessity. 

A Municipal Health Officer purporting to act in. the 
discharge of his official duties objected to. (he tying by 
the complaint of bis cow to a tree, and also gave him a 
smack on the neck; again on account of some words 
spoken by the complainant, the Health Officer lost bis 
temper and gave him some further blows on the cheeks 
and OD the head. On a complaint against the Health 
Officer that though It was no part of-the duty of 
the Health Officer to strike the complainant or- to 
commit any offence he was undoubtedly acting as a 
public servant when he interfered with the complainant 
and struck him, and therefore the sanction of the Local 
(Jovernment was necessary under S. I74, Cr.P. Code, 
before the complaintcould.be filed. {Horwill, J.) 
Kamachandra Rao V. Chinnayya Goundar. 203 
LO. 421 = 66 L.W. 624=1942 M.W.N. 490 = 44 Or. 
L.J. 13=A.IE. 1942 Mad. 664 (1)=(1942) 2 M.L.J. 
217. 

—3.202—Direction for investigation under—Police 
papers and report—Right of accused to inspect and to 
gel copies. See 1941 Dig., Col. 445. MaUNG SHei.s v. 
The King. A.I.B. 1942Bang. 61 (1). 

■ S. ^2,—Jurisdiction—Cate transferred under 
S, 202—Power of transferee Magistrate to direct 
inquiry by police. 

The question whether a Subordinate Magistrate to 
whom a case has been transferred under S. 192, Cr. P. 
Code, by a superior Magistrate has jurisdiction to order 
an investigation under S. 202, Cr. p. Code, or not 
would depend upon whether the superior Magistrate had 
or had not passed beyond that stage when he transferred 
the case. The fact of transfer Is itself no indication of 
the stage which the Magistrate taking cognizance bad 
reached, because under S. 200, Cr. P. Code, be can 
transfer the case even before the sWom sutement is 
taken. The transferring Magistrate’s intention bas to be 
judged by the order which be pa>sed. The mer rfactof 
his "taking the ca^e on file” is not sufficient to indioaSe 
an intention that no investigation or inquiry under S. 
202 was neoessary. Where the inleaUtt) is doubtful, the 
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OR. P. CODE (1898). S. 202. 

SabordiDate Magistrate has jarisdictton to order an 
inquiry under S. 2(^2.\f/orwill, /.) KasTURI CHAND 
V VaIKUNTam. 2011-0.387= 15 R.M. 339*43 Cr. 
L.J. 670 = 65 L.W. 215 = 1942 M.W.N. 220=A.I.R. 
1942 Mai. 426- (1912- 1 M.L.J. 378. 

——— 3 . 202 ( 1 ).-Proviso and S. 537—Omission to 
record sfalemcn/ of eomptaiKont on oath — Klegaiity. 

The object of S. 202 a). Proviso is that the Magis¬ 
trate should thoroughly understand the case before he 
decides to postpone the issuing of the process and em¬ 
barks upon the unusual procedure of getting the matter 
investigated by some other agency. The omission by a 
•Magistrate to record the statement of the complainant 
on oath as required by the proviso to S. 202 11) before 
he sends a complaint for inquiry under S. 202 (1) is an 
illegality and not mere irrepularily curable under S. 537. 
{Mir Ahmad, J.) JIT SINGH v. AYUB KHAN. 2021. 
0.210=15 R. Posh. 40=43 Cr. L.J. 803*A.I.R. 
1942 Posh. 61. 

■ -^S. 2'Q3—Dismissal of complaint—Fresk com 

■ plaint—If barred—Reviiion. 

A dismissal of a complaint under S. 203 does not bar 
the entertaining of a second complaint upon the same 
facts as the first. But the order of dismissal will not be 
set aside unless that order is manifestly perverse or 
foolish or based on a record of evidence which was 
obviously incomplete. 10 P.R. l9ll (Cr.)t Foil, 
Ahmad,;:) ABDUL GHaNI ROKHAN SHAH. 200 

1.0.60*16 R. Pesb. 4-43 Cr.L.J. 611=A.I.R. 1942 
PobIi 24. 

——3. 208—Defence witnesses not examined—No 
request by accused—Commitment,if liable to be quashed. 
See 1941 Dig.. Col. 445. AHMAD DlN EMPEROR. 
14 R.L. 194*43 Cr.L.J. 104. 

-Ss 208,209 and 210 —Scope—Committal pro> 

ceedings—Examination of defence witnesses before 
charge—Permissibility Set l94l Dig., Col. 445. 
Ganoa PRasad Nakk V. bhagwat Deo. 23 P L.T. 
6S4-A.I.R. 1942 Pat 38. 

-3. 209—Duty of committing Magistrate m 

inquiry—Grounds for commitment and for dischyge. 
5^1941 Dig., Col. 446. GaNGA PRASAD NAEK 
Bhagwat Deo. 23 P.L.T. 634=A.I R. 1942 Pat. 88. 

-S. 209-Duty of committing Magistrate 
Procedure in case of charge against a number P"’ 
sons, 1941 Dig.. Col. 447. MOINUDDIN 

SHEOGUBIND SaHU. 23 Pat.L.T 62. 

Ss. 209 and 2\li—Dutyof AfjgisiyMe^ 


CR. P.CODB (1898). S. 222. 


•S. 215—Ground for quashing commitment- 


mitmeut proceedings. \raOTitraie 

In commitment proceedings w'hat the ‘’^f/.fconvic- 

to see is whether there are sufficient gfoun 

tion. Where there U a eo«d and is not' 

Magistrate is bound to commit the accu pfobabili- 
empowered to enter into nice ®ccttse<l o'* 

ties of the case and discharge the ^ 
ground thatln his opinion the should not be 

to sustain a convicliou; while a to the Court 

a mere post office and commit possibility of 

of Session when there is not even a assume the 

the case ending in a conviction. ^ himself 

£unctions-of the Sessions Judge which are on 

the duty of sifting the evident yy 

the border hne. {/fbal 623-1942 A.L 

BILAS SINGH t-. Emperor. ^02 LC. Wb « 

J. 341=1942 A.W.B. ,76- A W 1942 

-43 Cr.L.J. 879 = 1942 A.L.W.376-A.1.R. 

334* LM* * _ 

_^8. 209 fn—=Com tmltal—Dfisirabiliiy—A fSI 

Ofience, doubtful if under S. 302 S. 304,1. P. o e 
—Course to be adopted. 1941 Dig., Col. 44 . 
gMPlROR S'. Himlo. I-L-Bp. (1942) Nag. 438. 


Competency of Magistrate to inflict adequate punish¬ 
ment. .y« i94i Dig,. Col. 447. Dana Mia p. Mam- 
TAZAL Karim. 14 R.c. 326 = 43 Cr.L.J. 16. 

.. ■ S. 215 — Jurisdiction under — P/ature of — Ori^ 
gtnal or appellate—Judge presiding over High Court 
Criminal Session!—Power to quash illegal commitment. 

When the High Court is called upon to quash a 
commitment on the ground of an illegality under 
S, 2l5. Cr. P. Code, it dearly does not do so in the 
exercise bf'its original criminal jurisdiction. It is a 
power that it exercises in its appellate or revisional 
jurisdiction. A Judge of the High Court presiding dVer 
the High Court Criminal Sessions has no jurisdiction to 
quash an order of commitment under S. 2l5of to con* 
sider its legality. {Chagla, J.) 

HUSEINALLI VILAVATaLU. IL.R. (1942) BOffl. 
634 - 2011.0.736-15 E.B. 122=48 0r.L.J.77S- 
44 Bom.L.R. 433-A.I.R. 1942 Bom. 212. 

-S 221—Scope—Charge under S. l82, I. P. 

Code-Conv.ction under S. 211. I-P* 

See CR. P’ CODE. S. 195. 1942 M.W.N. 217 =(1942) 

1 M.L.J. 382. 

3 222 ( 2 )— Requir^mint unief — PrmcuU^v ^ 
bound to show how 'gross sum emhtsalti is 

All that S. 222(2). Cr, P. Code. ‘» *‘*** 

total amount which according to the JJf 

been embezzled by the accused may be ^ 

charge as one lump sum. It canno be said hat the 

pros^utiou must show bow the gross 
?he charge was arrived at. ■ {Mulla /■) 

1/ D.AULAT ram ASTHANa. 1942 A.L.W. W/ 

1942 A. Cr. C. 208. . 

_Ss, 229 (2) W 

^.409,/. S. />• 

three items and thre entries—Joint trial—Ugahtf-^ 
Code. in respect of items covered by series 

Offences duHes^^^^^^^ charge-Pe*missibili(y. 

‘'^e"«// 2 ) Cr. P. Code, refers only to the offence of 
.®-- -I breachoftrivst or dishonest mUappropnatioo 
«v and not to falsification of accounts. A senef 

^fenty eight items of falsification relating to three ffifle- 
ent registers cannot be permitted to be oftiped up 
toeeihefi although committed in the course ^ ‘ 

The accused was charged under S. 409,1. P. Code, 
commission of criminal breach of trust in 
Rs. 76-9-6, including three different sumsof Ks.J^ 
Ks. 31-9-0 and Rs. 3-0.6 each. The Pr®se«uon 
was that (be accused committed a series of J* ^ 
of accounts which were made the subject of three cnarg 
under S. 477.A. 1. P. Code, and which 

have been committed in *°/®‘’p*VhAnrQsecalion 
criminal breach of Rs. 7^'(W 

alleged that the criminal breach of tru charges 

between 12 4-1938 and 16119 ^ 9 . The thr« ^rg« 
under S. 477-A. I. P. Code, relat^ to 28 ®njties, the 

first charge relating to two entires in respe • 

andRs. 31-9-0: in one book, the 2nd 

entries in another book, and *he 3rd r f i^diary 

entries in another book and covered ^by 

headings. The pro^^uoii Rs. 76-9-6 

accused set defalcate th 

from the very Ug.nD.ng, ba th defalcating 

opportunities offered do without attrac- 

such sums as he ~f/ %"iors. each defalcation ibu* 
ting the attention of prosecution 

«ri» 0< 4n»i« >" 
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INDIAN DECISIONS. 


OS. P. OODE (1898). S. 225. 

faJsified in ord«r to cover up one single defalcation. He 
wa 5 tried for all the charges at one trial. 

HtU, (I) that the joint trial was illegal as there was | 
dear misj^nder of charges, which vitiated the trial; (2) 
that though it would be permissible to try the accused for 
one charge under S. 409,1.P. Code, and for three charges 
ondec S. 477-A, relating to that charge of mUappropri- 
adoo. it was not legal or permissible to try the accused 
for one charge under S. 409 and 28 charges under 
S. 477-A, I. P. Code; (3) that in the absence of evidence 
of misappropriation of the items specified, the accused 
was entitled to be acquitted of the charge under S. 409, 
I. P. Code, and the accused could not. be convicted in 
respect of other items disclosed by the evidence as having 
be^roisappropriaied by the accused as being included in 
the numerous charges under S. 477-A, I P. Code, as it 
would be unfair to convict the accused of the offence uf 
criminal breach of trust with reference to items for which 
he bad never been charged. {Minohar Lai and Mrrt- 
dith, JJ.) EMPEROR V. RAMAUTAR LaL. 21 Pat. 
113«200 1.0. 880 = 14 E P. 664 = 8 B.R. 676 = 43 
Or. L.J. 626=23 Pat.L.T. 108=A.I.E. 1942 Pat. 
401. 

-Sg. 226 and 637— Error of date in charge 
theet—Abtentt of prejudice-conviction if can he 
guashid. 

The mere fact that there was an error of date in the 
charge sheet is not enough to quash a conviction when 
the error has not occasioned a failure of justice and the 
accused had not been prejudiced. {Agirwal, /.) 
Barsati V. Emperor. 200 X.O. 806 = 15 E 0. 58 = 
1942 A Or. 0.110*43 OrL.J. 721=1942 O.WN. 
880-1042 A.W.B.CC.C.) 254 = 1942 O.A. 276=A. 
I.B. 1942 Oudb 891. 

——S. 22^-'/’owers of clerk of Crown—Withdrawal 
of charge. 

S. 226, Cr. P. Code, gives the widest powers to the 
clerk of the Crown to revise and re-draft charges with 
reference to any offence in respect of wbteh the com¬ 
mitting Magistrate has framed a charge. But when the 
Magistrate comes to the conclusion that an offence has 
been committed and frames a charge accordingly, it is 
not open to the clerk oU the Crown to withdraw that 
charge on the ground that there U no evidence to go to 
the jury and therefore the charge would fall. That is a 
Judicial act which can only be performed by the Court 
by the procedure iuddown in S. 273, Cr. P. Code. 
{Chagla, J.) Emperor v. IIoseinalli Vilaya- 
TALU. I.LE. (1942) Bom. 634=201 IC.735=16 
R.B 122-43 Or.L J. 773•' 44 Bom L.B. 433- A LB. 
1942 Bom 212. 

—3 b. 238 and 235 and Penal Code (1860). 
8a. 409 and 477-A— CAar/r under Ht. 409 and A17'A 
in respect o! offcHcet committed in ditferent capacities— 
Legality. 

Where a charge under S. 409,1 P. Code, relate* to 
certain acts wl^-h an accused is said to have committed 
in bis capacity as chairman of a District Board aud a 
charge under S.477'A relates to an act which he is 
said to have committed In hU capacity as President of 
the District Board Employee’s Thrift Society which i> 
obviously an entirely ditt^nt capacity, the two charges 
being distinct cannot be Joined loeeiher in a single trial 
{MuUa.j.) Emperor tr.DAUi.AT Ram Asihana ^ 
1942 A.L W. 627 -1943 A. Or 0. 208 
• - —Bg. 233 and 236 —trial in respect «f dit- 
eotnrf ot tkaras and opium—Legatity, 

Where on a raid of the house of the accused aoiuc 
charas and opium were recovered and a joint trial was 
held In respect of offences under S. C0(«) read with 
S. 69of the Excisa Act and S. 9 of the Opiooi Act it 
f|ni boU that u It coaid aot be laid that iha oSeoc* of 


CR. P. CODE (1898), 3. 231. 

keeping charas and opium were comrailted. in one series 
of acts so connected together as to form part of the 
same transaction the accused, committed two (libtinct 
offences, not in (he same transaction, and lienee there 
should have bren separate charges and each charge 
should .have been tried separately, {Agarwal, J.) 
BaNKEY Lal k. Emperor. 203 I.C. 12=1942 A.W. 
E. (C C.) 278 = 1942 O.W.N. 664=1942 A. Cr. 0. 
179-43Cr.L.J. 912=1942 O.A. 806-A.l.E, 1942 
Oudb 462. 

"■■S., 233—Scope—Charge under S. 409, I. P. 
Code, ir respect of specific sums—Charge under S.477-A, 
in respect of 28 items of falsification—Absence of evi¬ 
dence of misappropriation of items specified—Evldenc e 
disclosing misappropriation of other iteriis included 
In the cnarges under S. 477-A—Conviciion in respect 
of such items in the absence of charge relating to them 
—Permissibility. See CR. P. CODEr SS. 222 (2) AND 
234(1). 23 Pat.L.T. 108. 

- S. 234—Charges under Ss. 420,467 and 477-A, 

I. P. Code-r-Joint trial—Legality. See l94l Dig., CoL 
448. Hugh Francis Bellgard v. emperor. 198 
I.C. 499=14 E C. 471=43 Cr.L.J. 889. 

■ Ss 234. 239 (d) and 637 - Joinder of charges— 
What is prohibited—Curability under S. 537. See 1941 
Dig.. Col. 448. ASTELL V. Eng Take. 199I.C. 27= 
14 E.E. W7-43 Cr.L.J. 448. 

Ss. 234 and 235— Joinder of three charges 
under S, 409, /. P. Code and one charge under 
S, hfJl-A, /. P. Code — Legality. 

Where the accused, a money-order clerk in a post ofBce, 
was placed on bis trial upon three charges under 
S. 409, I. P. Code, on the allegation that on three 
separate occasions he committed criminal breach of trust 
with regard to three sums of money banded over to him- 
by different persons for transmission to other people, 
and in connection with the third charge there was in 
addition a charge under S. 477-A, I. P. Code, to the 
effect that he mutilated a money order receipt, and 
evidence was led in support of all the four charges and 
the accused was called upon to plead to* the charge 
framed under S. 477-A. I P. Code. 

Held, that although the accused was acquitted on the 
charge under'S. 477, I.-P. Code, for lack of necessary 
sanction, he was actually put on trial upon four charges, 
that the case was therefore excluded from the scope of 
S. 234, Cr. P. Code, and that consequently the trial was 
vitiated by misjoinder of charges. {Bartley and Lodge, 

//.) jocKNDRA Chandra Ghosh v. Postal 
Department of the Government of India; 40 
O.W.N 287. 

'3s. 234 and 235—Joint effect—Joinder of 
charges arising out of three transactions of same kind 
carried out within twelve months—Legality. See 1(^1 
Dig., Col. 448. Hugh Francis B£Llcaro('. Em¬ 
peror. 1981.0. 499 = 14 B.0.471-43Cr.LJ. 389. 

Ss. 284 and is cope—Charges under Ss. 

38o xrwf 411, /. P. Code-— PtrmissiMity — Misjoin' 
der—"Offences of tk same kind." 

S. 234 read with S. 239, Cr. P. Code, permits of the 
joinder of more offences than one of the >ame kind 
committed within the space of 12 months but offences 
under Ss, 380 and 411,1. P. Code, are not of the same 
kind. Therefore the charging of one or more persons 
of ofIence^ under Ss.3S0 and 411 would amount to a 
misjoinder of charges. {Hormill J.). ChinNAPPA 
Chitty t . Emperor. 1942 MW.N. 726-(1942; 
8 ML.J. 686. ' 

3- (l)—&ope—Single charge ondci 409, 

1. P, Code, in respect of gross sum made up oi three 
ittmt—Thns charges under S. 477 a, in respect of 2^ 
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CE. P. CODE (1898), S. 236. 

entries in relation to items misappropriated—Joint trial 
—Legality. See Cr. i\ CODE, S>S. 222 (2) AND 234 (1). 
23 Pat.L.T. 108. 

——S. 285 —Ap^'licability—Three offences of cheat¬ 
ing—Advances on misrepresentation—Subsequent ad¬ 
vances on same misrcpteseniation—Same transaction 
See 1941 Dig.. Col. 448. AblELLP. Eng. TaKE. 199 
I.C 27 = 14 E.R. 237 = 48 Or, L.J. 448. 

I S. 236—Charges under Ss. 468 and 408, I. P. 

Code—J jinder—Legality. See 1941 Dig., Col. 448, 
JUGAL Krishna Dev V. Wii.cox, ltd. 199 I.C. 
362»14 E 0. 682*43 Cr.L.J. 66S = A.IE. 1942 Cal. 
237. 

. -3. 235—Saffie tran.aetion — Test. 

To ascertain whether a series of acts would torm part 
of the same transaction the most important point to be 
considered is whether there was a common purpose and 
design and continuity of action. Where the common 
object of an unlawful assembly was to beat and extort 
money from a person and people from a neighbouring 
village come to rescue him, but were chased back and the 
tiles in their houses in that village were broken and the 
people of another village who came to remonstrate 
against such action were assaulted, it was held that the 
assault of the second batch of villagers was not because 
they interfered with the extortion and beating but 
because of their interference with the breaking of the 
tiles of houses in another , village and hence it was a 
separate transaction aiid could not be tried Jointly with 
the offence under Ss. 147 and 384/51], I. P. Code. 
(Agarwal, J.) IIIRALAL v. ,JCMPEkOR. 2011 0.737 
-16R.O. 114-1942 A.W.E. (0.0.) 272-1942 A. 
0r;0. 136*43 Cr-L.J. 776-1942 O.W.N. 427-A,I. 
E. 1942 Oudh. 441. 

•8. 236 - Applieahitiiy—Conditions—Alternative 
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charges of kidnapping and abduction—Legality of . 

In order that S. 236, Cr. P Code, may apply, there 
must be a single act or series of acts of a certain nature 
and, that nature must raise a doubt about which of 
several offences the facts, which can be proved,-will con¬ 
stitute. That doubt may include a doubt as to what exact 
facts within the ambit of the series of facts 
can be proved. At the time the charge is 
prosecution can never know exactly what ,{,at 

succeed in establishing and they are entitled 
if they prove certain of the alleged f*^*^*?',i,ev prove 
such an offence will be committed but tha * _ ^ jnd 
other of such facts then it'would be ano e 
to charge the offence in the alternative. as to 

Where in a Cuse the * jg the victim of 

whether they can prove that a gir ■ . to charge 

an offence, was under abduction or kidnapping 

the accused in the altern^ti . Code. (.BeaHtnout. C. 
under S. 3^.2 or 361 of the kaSamalli 

IVadia and Sen, //■>. 384=199 I.C. 202 

Mirzalli. I I* ?, firI..J-629-44 BomLE. 27 = 

• = 14'R.B. 357*43 

^^^^^^arge-under S. 302/149 I. P. Code 

S. 302/149.1. P. Code, includes the 

A charge , g 326/149 or S. 324/149. In a 

I? i on a Charge under S. 302/149. the Judge can accept 
i verdict of guilty onderS. 326/149 or 324/149, {Row 
land and Manohar LaU, JANAK SiNGH V. 

EMPEROR. 197 I.O. 604=8 BE. 237*43 Cr.L.J. 
205=14 E.P. 334*23 P.L.T. 707-1942 P.W.N. 
119*A.T.E. 1942 Pat. 446. , 

—8. 239 -Applieability—preliminary inquiry h 

ingui'ry and commit- 


CE. P. CODE (1898), S. 289. 

% 

nient in respect of several accused not triable jointly— 
Legality. 

S. 239, Cr. P. Code, does not apply to enquiries held 
by the Magistrates iii cases triable by the Court of 
Session. There is nothing to prevent the committing 
Magistrate from holding one single inquiry against 
several accused although they could not be tried jointly 
consistently with S. 239, Cr. P. Code, though one order 
of commitment may be made in respect of several 
accused, it is competent to the Sessions or trial Court 
to order separate trials in order to give effect to the 
provisions of the Code. {Ckagla, y.) E.MPEROR *. 
Huseinalu Vilayatalli. I.L.E. 1943 Bom. 534- 
2011.0. 735-15 E.B. 122=43 0r.L.J. 773-44 
Bom. L.E. 438-A.l.B. 1942 Bom. 212. 

-S. 239—Applicability—Reqoi.<-ifes. See J940 

Dig.. Col. 476. BHAGOLBLAL V. EMfBKOR. IL.B. 
(1942) Nag. 208. 

— Ss 239 and bZl—Joint trial—Allegation of 
conspiracy, if necessary—Identity of purpose _ on the 
part of the accused— Sufficiiticy—Absence of preiudiee— 

Curability under S. 537. 

A conspiracy is not necessary to be specihcaiiy 
alleged in order to permit of a joint trial. It is enong 
if the allegations made by the complainant indicate an 
identity of purpose on the part of several accused 
persons. Where the trend of complaint m case 01 
defamation was to show that the accused were acting 

with one mind in spreading false *8*^ 

the wife of the complainant, the accused can be neo 
Jointly. In the absence of prejudice [J® 
any, is technical and the ca« "ver^ ^ 

S.537. (//syogi.J.yCAZlDlSV.KADZDtN. 1842 

N.L.J.3S0- trial-Legalily—Manager and 

~A -?■ »?fcb«r«e under S. 408.1. P. Code and 

Accountanf-Cha^^g 408/109.1. P. Code. See 1941 
chargesundej^^ WAZIR SiNGH v. EMPEROR. 17 
P*.!:;Ss- 197 I.O. 265-14E.O. 806-48Or.LJ. 
1 ? 5 -A I B 1942 Oudh 89. 

_.S. 239—Misjoinder—Joint trial of two sets of 

accused—Absence of common object or intention— 
—Conviction—If lobe set aside—Presumption of 
orejadice. See 1941 Dig., Col. 449. MOONGaNp. 
roshin ALI Sahib. I.L.E.(1042) Mad. 322-197 
10.688-14 E.M. 374-43 Cr.L.J. 216=(194l)2 
M.L J. 534. 

•-S. 239 (c)— Offences of the same kind—Charges 

under Ss.380and 4!1—I.egality. JreCR.P.COD*. 
SS. 234 AND 239. 1942 M.W.N. 726-(1942) 2 M.L. 
J. 686. 

--S 239 (d)—Joinder of charges under Ss. 211, 

323 and 342,1. P. Code—Ugallty See 1941 Dig.. Col. 
450. balak Kam o. Emperor. A.I.E.l942 0adb 
100 . 

-S 239 (d)—Joint trial—Whe»ylniti6ed, See 

1941 Dig , Col. 457. HUGH FRANCIS BELLGARD v. 
Emperor. 1981.0.499=14E.O. 471=43 Cr.L.J. 
389. 

S. 239 (d)— Same transaction—One aecuse* 
taking girl to room of another—Rape of girl by latter 
in room'—Former escorting girl back to her hotue and 

cheating htr of ornaments on way—Joint trial for rapt 

and ehtating—Legality. ' . 

Where a person tak« a girl to the room ofanot^ 
who there commits rape on the girl, and the former tb» 
escorts the girl back from the room and to her ht^ 
and on the way he cheats her. of her ornatnents, rf 
impossible to separate the two offences of rape an 
cheating as they are inextricably mixed up together. IM 
two charges can in such a case be tried together Joinny 
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Oa.P. CODE (1898). S. 239. 

at one triif ander S 239 (</),'Cr. P. Code, (ff/aum.'itl, 
C./., iVadia 4«-' Watto-dt JJ,) EaiP^hOR v, 
MaHaDIOTATYA. 200I.C 261=43 Cr.L.J. 621 = 
15 B.B. 1=41 Bom.L.B. 216=A.IB. 1943 Bom. 
121 (F.a) 

■ 8 . 289 (dj— Same tramaedoH—ffiitting to tttu't 

nltate »/arrested perscn—Tke X'by osu riefer—ytdn- 
der «f tkirp of theft with other thargts—Legality. 

In the coarse of a rtotiog the object of which was to 
secure the release of a person who had beeh arrested by 
- a pdlice constable, one of the rioters committed theft 
of a parse, 

Held, that though theft was not one of the common 
objects of the uiiiawful assembly, it certainly was com* 
milted during the course of the transaction in which all 
the other o 0 ences were committed, and so the charge 
of theft conld properly be joined with the other charges 
of rioting and other offences. '.HatwiU. /.). Mahombd 
Meeka Sahib p. Emperor. 1942 M W.N.723» 
(1942) 2 M L-J. 710. 

Stops cf-^Failure to state partieulars 
of offence—Evidence net directed to such parlicultrt^ 
Effect on trial—Conviction—Sustainability. 

S. 242, Cr. P. Code, only dispenses with a format 
charge in a summons case, but it does not dispense with 
the statement of the particulars of the offence for which 
the accused is to be dealt with. When the particulars 
of the offence are not so stated, and the evidence too is 
not directed to any such particulars, the trial is entirely 
defective.and a conv.iction in such atrial cannot siand. 
(Dhavle,/.) RaM SaKAL SlNGH K. EmPEROR. 197 
LO,359»8BE. 192-43 Or.LJ. 160 = 14 EP. 319 
-1941 P.W.N;. 677-A.I.B. 1942 Pat. 180 

-S 247 and Penal Code (1860), S. 408— 

Acquittal of accused ehargcd under S. ‘I09 on com 
plainaid's de/ault to appear—Legality—Magistrate's 

duty in suck caso. 

A magistrate is not entitled to acquit the accused of a 
tion coittpoundable and cognisable offence of criminal 
breach of trust under S5. 408. I P. Code, after framing a 
charge merely because the compLinani did not apprar to 
prosecute the change. In the trial of warrant cases the 
burden Uupon him to discover from the complainant 
or otherwise what evidence is available and to see that 
the evidencti b produced und that a proper enquiry is 
made by him If the case Is compoundable and non- 
cognliuble, it Is open to a magistrate to dismiss the 
complaint if the complainant dees not appear before a 
charge is framed, but once the charge has bten framed 
or if the case is non*cainpoundaL'le and cogrUable h is 
the duty of the magistrate in the interests of the general 
public to see whether an offsnto has been commliied 
and to punish It If he thinks that the accosenl U jmiuy 
{AUsop.y.) Chiranji V. KamSwarup 1942 
A.L.W, 676-1942 A.W.B. (H.O.- 336 (l'= 1942 A 

L.J.677-l942AOr.0.203*- A.I.B.1943AU 9 ' 

2p-Complainant absent—MagUlrate’uru- 
wcdlijg with ca^Ugalliy of procedure. See 1941 
nig.. CoJ. 451. SUDHIR Kumar NBC Gt t. EMPgRr^ 
23 P*t.L.T. 291-43 Ot.L J. 27-A IS. 




-.,.,W 

O 1 * Magistrate acquitted the accused ..„4 
b. 247. Cr. P. Code, owing to the abwnce or?he <IlmM 

plainant on a da, 8xed for hearing of the ctw ‘ 

successor dismissed an application for Its ’ 

ground that be had no power to srt add# ihl Z 
‘.cquht.l, the case cann‘S be r;;i«; 

^ -PPlK-atlon for revival oT^I il**'*: 

that ‘he order of atouitu) was Dasae<t .i.h 


that the order of acnuiuai JT' “‘•ground 

■Ion 

Y. D 1912 
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OB. P. CODE (1898), S. 256. 

yy.) National Iron and Steel co., ltd r 
tLkCTKIC INSP8CT«)R, BENGAL. ' I.L.B. (1942) 2 
Oal-403 = 203 I.O. 266=44 Cr.L.J. 11=46 OWN 
847 - A I.R 19 43 Cal 29. ' 

"■Sj. 247 and i03—Scope—Summons ease—Trial 
—When begins- Adjourned heeg^stg—Absence of com- 
plainant—Acquittal— Effect— Fresh complaint—Bar of 
—yuritdiction of succeeding Magistrate to entertain. 

The trial in a summons case commences with the issue 
of notice to the accused, and if subsequently at an ad¬ 
journed hearing, the comp'ainant is absent and the accu¬ 
sed is acquitted, it most be held that the accused is both 
tried and acquitted for purposes of S. 403. Cr P Code 
S. 403 would operate as a bar to a further trial’on the 
same charge. A succesror of the Magistrate acquiUine 
the accused has no jurisdiction to entertain a second 
cornplaint. as that in effect would be to revise or 
review the order of his predecessor. {Horxuitt i\ 

Kutumbayva». Lakshminarasimha Kao. 66 i. 

I0.338-14B.M.SG2 
^ 8- 260 -Ofder of compensvion—SustainabiUtv 

Concmions—Duly of Magistrate. See 1941 Dig^ 
Col. 452. Namberumal Naidu». Muthu KaIai hV 
MudaLI. 198 I.C. 268=14 BM. 431a. 1042 m w 

N. 426 (2)=66 L.W. 766=43 0rL J 336li^?- 

1942Mad._241»(l940)2ML J. 1038^'^'^® 

S. 252 (2)-*-Power3 under—If can ' be exerrisAH 
wlyonce. 1940 Dig, Col. 480. HANSRAr « 
Emper or. l.LR. (1942) Nag. 333. *'• 

L .L (2)—Applicability—Test to determine 

wh«ber charge is ‘groundlets’’—Duty of Magistrat e- l_ 

NaUGhtoNs 43 Cr.L J. 73. v. 

made. ^ dischargo-tPhen may be 

S. 253 (2), Cr. P. Code, empowers a Macisira.- * 

discharge an acio ed person only if for 

J^rded by such Migist,ale he considers ihe cr 

be groundless. The Magistrate ha*. to 

pass an order discbarging\n accused w ithom'*^“;**°'‘ 

mind to the evidence btloTe him on the .rn ‘‘'If' 

Wi^eabouts of the accused are not kS^ 
useless to drag on the case indfcfiniteh (fodr^'^Vi ** 

burgh, yy.) WahbdBux Waeshi ^ p*^''*'^*’** 
WN PIRACHA. 199 IC 4S6»43 0rT 

O. 697 - A IE. 1942 Oal', 4il (2^ ■ “ S ■ 

I.LB. (1942) Nag 333 * ^ '^®***J *'• ^MPEror. 
The welds "remaining i^S 2 ^' 

Code, cannot construed in ^he link?Cr. p, 

withies Who wee in theHsiofS/S'" 

have been taamined by the ^ ^ ho could 

insttner, but were not aiually 

S. 236 cleJrly enables the Crown 7^ ^ 252.'’ 

whohad not been examined, or whrll'"*''* 

been disclosed, before the charo,. A /"‘‘“‘•f nt-t 

aaused desire* time to enTble'him . 

whnes.es whose names had not be* 

to the Mag^tfito togi\e tin^ i,.., is open 

MtRi5rraU to give fiaJr to the^n to^ 

du^ bjMhe accused »itn^p,^ 
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OB. P. CODE (1898), S. 368. OR. P. CODE (1898), B. 285. 

I. L. B. (1842) Bom. 640 = 201 1.0.603 = 43 Or.Ii.J. delay or thedefcut of jattice. Bat s.ucb purpose musl 
761»=15 B.B. 109=44 Bom.L.B. 462'A.LB 1942 necesaatilj be inferred from circumstances. The num* 

^ * A L ^ »4% ■ t)i4 A<« lOal ^ 


Co 


Bom. 214. ^ • 

ifl. 266 —Lift of witnesses—Accused if bound 
submit. 

It is not obligatory on the accused to submit a list of 
defence witnesses at the stage of the trial reached under 
S. 256. {.Beaumont, C.J. and Sen, /.) EMPEROR v. 


ber of witnesses cited, the difhculty and delay involved 
in securing their attendance, and the materiality of their 
evidence are ail circumstances which may be considered. 
{U *'0 ond IVeston, //.) EmPEROR v. RASULBUX. I. 
L.B. (1942) Kar. 252=A.I.B. 1942 SiDd 122. 

a. «u. —w/ - -8.257(1)—Duty of Magistrate—Application by 

n'aciNDAS NarattamdaS. I L.B. (1942) Bom. 540 accused for process to witnesses—Rejection on ground 
= 2011.0.603 = 43 Cr.L.J. 761 = 16 B.B. 109*44 that many Witnesses have been already examined and 

Bom.L.k 462= A.LB. 1942 Bona. 214. '.■■ 

S. 266—Right of further cross-examination— 


Enquiry under S. 117. Set Cr. P. CODE, SS. 110, 117 
AND 256. 1942 A.L.J. 667. 

-Ss 268 and ”260- of—Offmtt under 

S. 504, /. P. Code—Summary trial of—Omistion to 
ask ate 'ustd whether he wished to cross-examine—If 
vitiates trial. 

The offence punishable under S. 504.1. P. Code, can 
be tried by summary procedure, but the rules laid down 
for the trial of warrant cases must be adopted in the 
absence of any rules under the summary procedure 
chapter modifying it. Failure to ask the accused to state 


_many - . . ^ 

that the case would be prolonged—If justified. See 1941 
Dig.. Col. 453. JUMO LAL BaKHSH v. EMPEROR. 
1971.O. 781=14R.8. ,119=43Cr.L.J. 265. 

——8. 257 (1)—Recall of prosecution witnesses for 
cross-examination—Accused, when may be allowed to. 
See 1941 Dig.. Col. 453. KarAMDaD v. EMPEROR. 
1971.0. 448 = 43 Cr.L.J. 170=14 E.L. 240. . 

•S. 258 {1)—Power of Mapstrate—Complainant 


absent day after framint of charge—Aequiltal ot 

accutid—L'gality. , . . 

Where a Magistrate has framed a charge, he cannot 

dismiss the case for default. Where on the day alter 

chapter modifying it. Failure to ask the accused to state the 
at the commencement of the hearing of the case whether S P. Code.^ acquitting ^he accused, the 

^vish ^ __ ■ ifr,w is iDecal and most be set aside. 


secution witnesses whose evidence has been taken, is a 
serious irregularity and the omission is a grave one. 
(HorwilLJ.) SUBBIAH ». VENKATASUBBAMMA. 203 
LO 321=44Cr.L.J. 10-66 L.W. 421-1942 M.W. 
N.‘487=A.I.B. 1942 Mad. 672=(1942) 2 M.L.J. 
101 . 

■ 8. 2S6 iX)—Recalling prosecution witnesses for 

cross ixaminaticn^Pfoper stagfo 

The stage at which the prosecution witnesses can be 
recalled at the instance of the accused for cross examina- 
tion follows and not precedes the statement of tbe accu¬ 
sed pleading guilty or not guilty. This 
reached until the statement of the accused hus aciu^'> 
been recorded. Hence it is not open to a '”*8 
direct a complainant to bring his piead- 

examination before tlie stateni^is 

i„g gaillj or no. gniU, OW- 

Hasan, J.) EMPEROR RAM CHARAN 

^When a Criminal oTS Oturt to secure 

ness for the defence, it ‘® accused decides 

the attendance of that h?* The accused 

that he does not want - j Magistrate does 

cannot be said to have a f»' . •. (be summons, 

nothing to EMPEROR. 8 B. 

k'iSrli/i.0.26?-1? E J 43 Or.L.J. 337= 
as P L T. SIS —A.I3*. 1943 Pat. 186 Cl). 

!l—a 267— of Court^Rcfusal to summm 

jffinerwitnesses—Grounds—Discretion—hfatters to be 

The refusal to summon a witness calW 
r w hv an kccused person can only be jastified on the 
i%unda set out in S. 257, Cr. P. Code. «id it is not a 
Sufficient ground tastaie that a particular witness is not 
to be summoned because he is an Amil, or because he 
does not live iu the district in which the accused lives or 
because he is a member of a Legislative As'-embly or a 
Minisiet who cannot be having any relevant evidence to 
uivc. Refusal to summon defence witnesses on such 
wounds is a serious irregulatity. 

* fVeston, J. —The probable irrelevancy of evidence is 
not of itself eno®8h to justify the conclusion that the pur¬ 
pose of the aeqa^ seeking to adduce it is vexation er 


order dfacquiltai is illegal and .iAgt: 

(fforwill, J.) VARADARAJULU CHmVP. JANAW 

RAMA CheTTV. 66 L.W. 240 (1)*203 10 . 672 
1942 M.W-N. 444»A,I.B. 1942 Mad. 662 (1) 

(1942) 1 M.L.J. 627. j c cna 

Q 260 “Auplicabiliiy—Offence under S. 504, 

r P Code_Procedure for trial. See Cr. P. CODE, 

s's 256 AND 260. (1942;2 M.L.J. 101. 

I1_S8 263 aod 2Qi-0rder of aeyuitlal—Duty of 
Magistrate to give reasons—Omission to give reasons 
If ground for interference. ... 

Ss. 263 and 264, Cr. P. Code, do not require that a 
.Magistrate trying cases summarily should in case ol 
acquittals give reasons for his acquitting the wcuse • 
It is only in cases of convictions that reasons have to 
be given. The fact that no rea'ons have been given for 
the «cqaiital Is not a ground for interfering with ao 
order of acquittal in reviwon or reference. {DavuSi 
C.J. and Wetion, J.) EMPEROR v. SUCNOMAL liHOj- 
RAJ. ILB.(1941)K»r. 645-199 I.O. 119 = 14 E. 
8.166- 43 Cr.LJ. 473=A.I.E. 1942 Sind 62. 

-8. 263 (h) (i)—Summaiy trial-Judgmenl- 

Reasons for sentence, if should be given. See 1940 
Dig., Col. 482. PROVINCIAL GOVERNMENT. C. P. AND 
BeraR V. RHIVRAM. I L.R. (1942) N»g. 143. 

-S. 284—Trial with three assessors—Necessity- 

Discharge of one on the ground of personal knowledge 
of relevant facts—Continuation of trial *''to 
Ugality. CR. P. CODE. SS. 285 (i) AND 284. 

1942 A.W.E.(H 0)8. , 

-Ss. 285 (1) and 2 HSe^pe and appUtaixhty of 

S. VlSiXy-Disehargeot one of the three assessors on 
ground of Personal kno^eUJgs of rcltvaHt 7 ^ 

Ufith tkt tiid of remaining two asusicrs^Ligaltiy* 
Sub-S. U) of S. 285, constitutes an 
S. 284. Cr. P. Code, and is con Hoed in 
to cases where the assessor himself i# prev n 
attending the trial by reason of lufirmity or »me olb« 
physical disability. It does riot contemplate a case 
where the trial judge himself, d«char^ one of the m 
sessors on the pound that he is disqaahf^d from acting 
as anassesor be.-attie, of the knowledge that be has 

concerning the facu in i»ue to the ca«. Jn vie 
provisions of S. 284 it is imperative that a 

must start w 5 th 4 hree assessors who are 

as such. But when in factonl)- two were qualified to 
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OB. P. OODS (1898). 8. 388. 


CB. P. COD£ (1898), S. 2D7. 




ftct and the third was discharged and the trial proc-eeded 
with, nith the help of the t#o alone, it vitiated, 
(/fij/Air. /.) SlPATTAR SlNGH 
r. E'lPtROK. ILB (1942) AU. 182=199 1.0.510- 
1942 ALJ 86=1942 0 A.(Supp.) 68-1942 A. Or. 
0 43->43 Or.LJ. 436 = 14 BA. 391-1942 A.W.B. 
(H.O.)S-A.IB.1942AU 140. 

3 . 288—Cor/ of murdtr—^ircurnttantial tvi- 
dtmt—StattMont btfort tommitiing Magittr*ii'~WH- 
•uu mt tptiking truth before Seniont Judge—Power 
of Judge to ott under S. 288. 

In a case of wife murder there was no direct evidence 
of the offence. The evidence of one witness proved the 
presence of the accused near where the deceased lady 
was found and another witness had deposed before the 
Committing Magistrate that she saw the accused 
running away immediately after she had heard cries 
from the deceased and that bis clothes were stained with 
blood. In her evidence before the Sessions Judge bow* 
ever the latter witness denied that she teas anywhere 
near the spot on the date of offence. The Judge held 
that the said witness was not giving true evidence before 
him and admitted her evidence before the Committing 
Magistrate under S. 288. Cr. P. Code. 

ffe/d, that there could be no legal objection to the 
Sessions Judge taking action under S. 288, Cr. P, Code, 
after he came to the conclusion that the witness was not 
giving true evidence before him. 4 C.W.N. 49 ; 7 C. 
W.N. 345 , Cons, {ffing ond HappJl, J f.) 
ShaNMUGA KONE,/« rr. 2031.0. 691 = 66 L.W. 
619-1942M.W.N. 489=A.I:B. 1942 Mad. 700= 
(1942) 2 M.L.J. 240. 

■ ' 8 . ^%—Diteretion — Statement! made in eom- 

miltal Court—When to be admitted as tubitantive evi¬ 
dence in Session! Court in pnferenee to etidenee given 
in Seisioits Court — Rule. 

The question as to whether statements made in the 
Committing Magistrate’s Court should be brought on 
record under S. 288. Cr. P. Code and be preferred as 
substantive evidence to statements made by the wit 
nesses in the Sections Court is a matter of prudence and 
not of law and when tlie statements niade in the Commit 
ting Magistrate's Com . appear to reason and experience 
to be in all piobability true and the statements made in 
the Sessions Court appear to reason end experience to 
be in all probaldlity untrue, U is not imprudent for the 
Sessions Judge to rely upon those statements made In 
the CommittingMagistiate's Court,eSi>eciall) when there 
Is corroboration of the e statements by previous stale- 
nicnls made under S. 164, Cr. 1’. Code. {Daiii,C.J. 
and iVeston, J.) DODO BaHADOR v. EMPEROR I L 
B.(1942) Kar. 299 - 203 I.C. 482-44 0r.L.jr.7s» 
A.13. 1948 SlDd 139. 

Statements odmilleJ under-^Etf. 
dentiary value—It ean be corroborated by stotements 
under S. 164, Cr. P. Code. 

Statements made in the Committing Magistrate’s 
Court, when brought on the record under S. 288, Cr. P 
Code, are ai much evidence as statements made in the 
Sersions Court Itself, and previous statemenis under S 
164, Cr.P. Code, made by the wiincsiescan be ased ]qh 
ae much for the purpose of conobointing evidence given 
In the Committing Magistrates Court aa they can he used 
for the purpose of corroborating or contradicting evi 
dence given In ih? Sessions Court.* Once the S^sions 
Judge decides lhal the statements should he br^ht on 
the reewd as ruhstaniive evidence under S. 288 Cr P 
Code then as aabstantive evidence such statements can W 
corroborated by previous statements made undm S 164 
Cr. P. Cods {.Daoes,C.J. mred Western. J.> 


Bahadur v. Emperor. I.L.B. (1942) Ear. 299 - 
; 203 I.C. 482-44 Cr L.J. 73^-A.I.B. 1942 Sind 139. 
i 8 . 7,Z^Statement of witness before eommstting 

Magistrate transferred to Sessions Court — C/se of— 
Sueh statement, if should be specsfitally put to witness— 
EsHdetue Act. Ss. 145 and l55. 

S. 288, Cr. P. Code, makes evidence transferred 
under that section substantive evidence for all purposes. 
The discretion is given to the Sessions Judge to transfer 
the statement made before a committing Magistrate to 
his own record. Once he has done so. the evidence 
before the committing Magistrate is as good as that 
recorded by himself and is useable for all purposes. It 
is not necessary that the statement should 1^ speci6cal!y 
put to the witness before it could be used in evidence. 
The words “sobjecl to the provisions of the Indian 
Evidence Act” appearing in S. 288. Cr. P. Code, cannot 
be read so as to limit the purpose for which the deposi. 
tion may be used, and neither S. 145 nor S. 155 of the 
Evidence Act governs the position. (R/aeher and Ram 
Lall, JJ.) Mahomed Sarwar v. Emperor. 202 
10. 840=16 B.L. 119 = 43 Or.LJ. 828-44 P.L.B. 
269=A.I.B. 1942 Lab. 216. 


-D. 


aoo—sjuiy of juage-^juage tnvsttng atten¬ 
tion of iury to deeisioru in Law Reports—Propriety. 

It is undesirable and indeed improper for the Judge 
who is charging a jury to invite their attention to the de» 
cisions of cases reported in Law Keporls. The jury 
being laymen are unlikely to understand the import of 
such decisions in the time available to them and it is no 
part of their business to do so. They have to take the 
law from the Judge and it is thi duty of the Judge to 
the'best of his ability to explain to them what the law 
in hU opinion is. If (he Judge considers it necessary in 
the heads of charge to note any case he had in mind in 
laying down the law, it is desirable that he should make 
■It clear that the jury was not asked to consider It. i^Agar- 

SINGH r. Emperor. 

65-16 BP. 168-4SCr.LJ 
916-23 P.L T 699-A.I.B. 1942 Pat. 444. 

^ 8. 289—Duty of Judge—No evidence to go to 

Jury—WMhdrawal of case from Jury—Discretio i— 
Exercise of. 1941 Dig., Col, 456. EMPEROr t- 
SULAIMAN Ahmad (Dawood Hasham). ilr' 
(1941) Bom, 616. ^ ^ 

^ S. 289 (2)—Duty of Judge under—Offence not 
made out on facts found and evidence recorded—Duty 
to direct Jury to return verdict of not guilty—Reference 
to High Court after perverse verdict of guiltj-Pr;)! 
pncly. See 1941 Dig., Col. 456. CniTRAVEl.u Thevar 
/« re. 43 OrL J. 106-(1941)‘2 M L J. 207 ! 

•—S. 296— Lsmits to the eomplainant's right to 
xmtH4U€So 


It is Clear from S. 296, Cr. P. Code that a complain- 
am has a right to examine witnesses only till the accused 
IS called upon to enter upon hU defence Hence he has 
no right to produce any evidence on the day on which 
the accused had been asked to produce bis eviderce 
\Aeartval, J.) NOOR MomaMMAD v. )M1IA2 Ahxiah 
197 10. 839 -14 E.O. 363 -1942 A.Cr.C. 1 = 43 Cr 
LJ. 280-1941 O.W.N. 1290<= 1941 A.W.R. (CO) 
897-1941 0A. 1008 *-A.IR. 1948 Oudb 130 

88.297 and 428 (2)—Charge to the jury'— 
Directions on the question of law-Failure to vive— 

^®*^**^ HUSAIN r. 

bHPEROK. 17 Lack 128. 

. “Sf. 297 Charge to iury- Rtadimg 

P- Code does not say either that the cbai£« 
; rtottld be reduced lo laritint or that it be deli*^ 

vered The teadii)| out of a writtea eba^fr 
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CE. P. CODE (1898), S. 297. 

therefore does hot violate any pjovtslon of the section, 
nor does it amount to misdirection Where the case is 
long and involved an txUtnpore speech by w^y of charge 
to the jury is more likely to be confused and defe:tive 
'than one written out beforehand, A speech exUmp-irt 
is not by virtue of its delivery necessarily more effective 
than one read out. {.Niyogi and Gruer, //.) MOTl- 
RAM GanpatkOLI V. Emperor. I.Ii.E, (1942) Nag. 
776 - 203 1.0. 673-1942 N.Ii J. 623-AIB. 1942 
Nag. 126. 

" S. ^^l—Charge to jury—Rtfcrentt to standard 
text-book^Right of pudge. 

A judge trying a case of murder is competent to refer 
to a standard text>book like Lyon's Medical Jurispru* 
dence when dealing with the question whether the injury 
was homicidal or suicidal. In doing so he cannot be held 
to have misdirected the jury, (ffar/tey and Lodge, //.) 
ABU Pramanik V. Emperor 199 I.O. 610-14 E. 
0. 636 - 43 Or.L.J. 665-74 O.L.J. 423-A.LE. 1942 
Oal. 239. 

'■ "Ss. 297 and 423 {2)~Ckarge to Jury^Seope 
and (ontents of-^Non direetion-~lnterference. 

The charge to the jury must be read as a whole, that 
if upon the general view taken the case has been fairly 
left to the jury’s province and all the important salient 
points have l^en brought out, no interference should be 
made. The principal test which should be applied to 
determine the character of the charge is whether or not 
the Judge directed the attention of the jury to the 
essential points and the charge read as a whole is sound. 
Mere non-dlreciion unless it amounts to misdirection 
should never be considered fatal to the charge. 

of 


CE. P. CODE (1898), S. 297 


” Ss. 297 and 298—Z)«ry of Judge—Charge to 
jury—Contents and frShe of—Omissicn of trifle or 
failure to exhauAively enumerate all points in favour 
of the accused—If vitiates charge. 

In a jury trial the Judge must pi esent the main case 
for the prosecution and for Ihe defence fairly for the 
consideration of ths jury. But this does not mean that 
be must in every particular and In every detail address 
himself to every suggestion put forward by the defence. 
His duty is fairly and candidly to point out the main 
and salient features of the case from the point of view 
of the prosecution and of the defence respectively. In 
doing so he is entitled to take into consideration the 
speeches made upon both sides by the Crown and by the 
accused’s counsel, in considering his presenia* 
tion of the evidence to the jury. It is for the appellate 
Court to construe the heads of charge as prepared by 
the Judge and to see if from such beads the Judge has 
fairly and properly directed the jury in point of law and 
whether he has fairly and properly reviewed the evidence 
fn support of the prosecution and of the defence. Whers 
the Judge has taken pains to put fairly to the jury the 
defence of each of the several accused and the materials 
on the record bearing on it, a trifling omission or the 
fact that the enumeration of points in favour of the 
accused is not absolutely exhaustive ought not to be con¬ 
sidered as vitiating the charge unless there is some rw- 
son to suppose that a differtiit direction might have in¬ 
fluenced the result (Varma and Rowland, //.) J\AM- 
DEO Singh v. Emperor 21 Pat. 268-202 I.O. 
381--16EP.112-8B.E. 879-43 Cr.LJ. 817= 
A I B. 1942Pat. 481. 

Ss 297 and 298—Duty of Judge—Several per- 


Sfby r„oi: so,,, ...h oBTcoce, „„o,y j,,. o.eoc. 

J 416-19410 WN.1369»1942A.Cr.O. 20-1941 j Ss. 395, 148 and 460,1. P. Code, on same facts J^fldg 
A W tl. fn n 1 An2=1941 O 4 lOW-AI.R. 1942 failing to place evidence against each accused or to 
Ondh 291 ^ 402-1941 O.A. lUW A i,« j definite opinion as to credibility of witne^s- 

——0297—Charge to jury^-'Separaie dealing with Verdict of guilty-Sn-tainabiliiy. ,>941 D'B- Col 


regard to case of each accused—“Lsmilt of the rule. 

In cases where there are a large number of witnesse' ' 


458. ARJUN Panda v. Emperor. 21 Pat. 130-197 
I.O. 647-8 B R. 284-14 R P. 367-43 Cr.L.J. 230 
1942P.W.N. 124-23 P.L.T, 494-A.I.E. 1942 


against each of the accused it may be advisable to de.5l | —1942 P.W.W 

i — s;297-Mi,di«c,!on-Cba,ge 
briet, it is not! on one party by some members of other—Omunon o 
tine the same ’ part of Judge to-point out disiinclioii between ^ 


cause prejudice to the accused. Where the eiidcnce 

common to all the accused and i# very 
necessary for the iudee to keep on repeating tl.e same part ot juage to-pouu oui uia.i-.Luv.. *'•-«-;- 

!Swin the eVse ti each accused. (^Thomas.C.J.) who look p^rt in attack and 

f FMPEROR. 17 Luck 616 -1981-0. PENAL CODE. S. 149. A.I-R- 1942 Pat. 444. 

714-14RO. '449“43 Or.L.J. 416 = 1941 O.W.N. - S.2^7—Midirfelion-/nfnngementt'fS.l(>2- 

1369=194'2 A. Or. 0. 20—1041 A W.R. (0.0.) 402- if a Judge In referring to the e'.idence of a prosecn- 
1941 O.A. 1018®= A.I.R-1942 Oudb 221. ^ lion witness who has deposed In Court entire|y^2Am« 


Ra 997 and 292~-Charge to jury—Witness, if the prosecution, tells the jury that bad Ms statement to 

,.rr.h.alhH~Pr«p,r the I„,es,i^,i„g 9®“'/'°' 

secuiion it is unlikely th®* 

The oue-’^tion whether a witness us or U not an accom- > he in eCfecl tells the juiy what he had pr^io y 
uHce isa q^^ .^"7 to determine, and U ; to the Investigatmg 

would amount to a misdireciion on the part of the judge respect U a' bad misdirection Ykis mis. 

to say that a witness is not an accomplice. The Judge provisions of Ss. 161 atrd 162, C*"- • .. . 



449-430r.L.J.4l6-1941 O.W.N. 1869-1942 A. 1942Cal 496. ... „ 

Or.O.20 = 194lA.W.B.(C.O.) 402 = 1941 O.A. 1018 - 8. 221 — Non direction — HosUle witness 

A I-R- 19^2 221. Absence of re fetencetoT. !■ R- • ...... 

-S8.297 and 298—Duty of judge-Cbargeof Theoply evidence in a murder case beyond the dying 

rape—Failure of Judge to. tell jury not to act on an* declaration of the deceased was the evidence olawi- 
' corroborated evidence of complainant—Non-direction- ness who was examined under S. IM, but w ,is declare 
Effect on verdict. .Je# PENAL CODE, S. 376. 44Boni. hostile In the Sessions Court and crcs.s-examined on the 
jb R. 316 (P.B.). statement made under S 164. No reference was made 
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OB. P. CODE (1898), B. 297. 

io ihedurge to the jury to ibe dettile o( the first itifor- 
motion report filed by the deceised’i brother who was 
alle^tohare seen a person with;* dagger «iih 
which the deceased was kllicJ. Although tbo dying 
decbnUoa was recorded before arrival of invesligatiog 
ot^i and tithoogh the doctor, nho recorded it came 
back to the hoase daring the investigadoD, the dying 
dtclaratioQ not made over to theinrestigaling 
ofioer for foar days after the date of the occurrence : 

HilJ, that ia thcdrcmnrtanc^-t it was incumbent upon 
thejadgstoemphasitt to the jury to eierose a very 
canstderable anoant of caotion before ntaking up their 
minds to rely epon the statement of the witness upon 
whom even the prosecution did not rely to any conside¬ 
rable extent The absence of any such direction in the 
charge most be held to have prejudiced the case of the 
accused, isimilarly the failurexo make a reference in the 
charge to the details of the first information report and 
the name of A and the faHure to mention the delay in 
making’over the dying declaration rendered the charge 
defective and the majority verdict of jury finding the 
a^sed'guiliy could not be sustained. {Bartley and 
Mohamad Ai’-am, //.) MaNIK Gazi ». EMPttROR. 
19710.816-14 E.O. 400=43 Or.L.J.277-A.IB. 
1942 Oal. S 6 . 

■■ '“S. 297— NOH^ireetion-^If amount} to mitdine* 

tim. 


OB. P. CODE (1898). 8 . 837. 

- 85 . 297 and 423 {%)-~Se<^e and object of sum 

tning uf^Verdul. interference in affe^l—^AfiedirtC' 
ticH and non’direction. 

The object of summing up under S. 297. Cr. P. Code, 
is to place before the jury (he fact* and circumstances 
1 of (he case both for and against the prosecution so as to 
' help them In arriving at a riglit decision on the points 
which arise for their consideration. S. 423 (2) of Cr. P. 
Cede renders (ha verdict of a jury erroneous when it Is 
: due to a misdirection by the Judge. It docs n><t speak 
of non<direction.' It is therefore obvious that mere non* 
I direction unless it amounts to misdiiccUon cannot in¬ 
validate the charge. “ft is no mUdirection not to tell 
the Jury^verything which might have been tbld them. 
Again, there is no misdirection ualetis the Judge has told 
them something wrong or unless what he has told them 
would make wrong that which he has left them to under* 
stand. Non-direction merely is not misdirection, and 
(hose who allege misdirection must show that something 
wrong was said or that something w.is said which would 
make wrong that which was left to be understood”. 
Hence non^lirection most be of such a nature as would 
have the positive result of misleading the jury. {Miyogi 
and Gruert //.) PROVINCIAL GOVERNMENT. C. P 
AND BERARt/. KaghuRAM. I.L B. (1942) Nag 749 
-208 I.O 214* 44 Or L. J. 18 = 1942 N L.J. 491=A. 
I.B. 1942 Nag. 127. 


Mere non direction is not necessarily misdirection. 
An accused alleging misdirection must show that some- 
thing wrong was said or something was said which 
would rrake wrong that which was left to be under¬ 
stood. Every sumniing up must be reg.:rde(l In the 
light of the conduct of the trial and the questions which 
have been raised by the prosecution and defence rcipe.v 
tiv^y. {yarma and Howland, jy.) RaMDUOSINGH 
V. Empvrou. 21 Pat..268--202 I.O 331=16 BP 

112-8 B.E. 870= 43 Or. L J, 817-A.l.B. 1942 Pat. 
481. 

-S. ZVl—Proper direction—Circumitantial cii. 

In a case where the whole evidence is circnmstantul 
the jury should be warned that unless tbty arc in a posi’ 
tioD to say that thecircumstances all pointed only to the 
guilt of the accused and to nothing else and that they 
are not at all consistent with his innocence, they should 
not find against the accuseil. {Ai'-.im and Pat //) 
EmpkroR V. NaibuLIJv. 2001.0. 604-16 BO S74 
-760.L J, lO»430rL,J. 860-40 O.W.N 108. 
A.IR. 1042 OaL 624. 

-^ 8 . m-ProPer dheclion~F,nl information 

■ However imporum the first information re,»rt mav 

be, either from the point of view of the prosecution or of 
thadcfencr^it should not be-adinitT^d inevHenccrr 
placed Iwfore the jury unksi it h admissible nnd..r om 
of the promions of the Evidence Act. If. however u 1 ! 
admisdblc.rtshouhl be placed before the Jqiv’uii^ 
proper directions. Ordinarily such a report i, 'S 
iubsiantlve evidence, but. if the first informant had dj 2 
before the matter tame before the Court, it is adrJft.im 
under S. 32(l) of the Evidence Act. In wih a k* 
jury should It Infoimed ihat the first info. 

rc|>ort i. admUrib!,'a-.» robilanilve ph . eof 


•a. auo—, 


■L/uiy or juagt—tycplanation of law— 
Sujficttncy—Tett to decide—Appellate Court—If can 
go behind fiatemcni of trial Judge saying that the rele- 
vant tectioHt have been explained. 

Whether the statement of the lawby the Judge in a 
particular case is adequate or not must depend on the 
^acts of the particular case and the points which arise 
tor determination; the question is whether there has 
oe^ a danger of the jury being misled, 
rarma, ^—In a case of dacoily where the Judge has 
391.390. 378 and Ss. 22. 23 and 24 

defintillfexplaining the 
‘ When the Sessions Judge 

says that he explained the relevant sections to the jury 

Court to hold 

that hi5 expUnations were erronRTuSs unless itisdefi- 

nltely pointed out by the parly Impcaching the charge 

‘* 0 / y/ ) Ramdeo Singh t> Em- 

R P n ^ 331=8 B R. 879*16 

E.P. 112-48 OrX.J. 817*AI.E. 1942 Pat. 481, 

———Ss. 803 Md SOi—Scope—Pozver of Judge to re- 
' ^ecottsider verdict. 

an absurd 

and^fcthl^r*"^'''* mstructions to the jur^ 
/ X/® "f re-consider their verdict. 

™ 

accused to trial by Sessions Court 
In the course of his evidence tk. ghCout. 
pardon ha-b-en tendered , 

wilhorkuowledae of the ?Jr^“ 7 aitf connecHon 
under that provision, and at the rime Ume ‘^der of parS"*?!: 

reminded that rhv v.atemrnt in qum^ It oTay be ^ 

r«nH«r, kimc.ir by his evidence 

: paidon and to 
the accused then 


>ioreminae<i ihattUfvtatemcntinQuesimnkTi . “ 

niiUe on oath nor had it been te«W' b> 1‘ablc to (orfdiLT'‘'IT 

ii^/‘“‘* ^*"”8 «he>eLn^ir^™i"'‘' '‘’'*^»«’^P”««wiion 

I «• ( 1 ). c., P. 1 
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OR. P. CODE (1898). S. 342. 

a parson '‘supposed” to have been directly or indirectly 
concerned in or privy to the offence, and even if the 
soppositton turns out to be ill-founded, the operation of 
other clauses of the section will remain oneffected 
(Davit, C J. and Wttton, /.) DOST MahOMED ». 
Emperor, I LR.(1942)Kar. 69 = 200 I.O. 728=16 
RS l=43CrLJ.707 = AlE. 19428ind 100. 
——3, 342—.Applicability—Additional evidence 

taken under S. 428. Sfe 1940 Dig , Co!. 493. NATHU 
SISOH V. EMPEROR. I.L.R. (1942) Nag 34. 

' 8. 342 —Form of qutitiens to be put to aeeuted. 

.S. 342 does not intend that the Magistrate should 
question the accused on all points in the prosecution case 
nor, permit the Magistrate to cross*examine the accus¬ 
ed. The Magistrate is not supposed to review the pro 
secution case from the beginning to the end and topilt 
one by one the points in the prosecution case to the 
accused, and to question the accused upon-them. The 
words "question him generally” in S. 342 do not mean 
that the questions should be of a general nature. The 
questions should refer generally to the case, but should 
relate to particular points in the case. The general ques¬ 
tion "What have you to say about the prosecution case” 
does r\ot satisfy the provisions of S. 342 (1). (Davit, 
C./.) FhagwanDaS V. Emperor. l.LE. (1942) 
Kar. U2 - 202 I.C. 206=43 Cr.L.J 799 = 15 B.S. 38 
= A.1.E. 1942 SiDd 102. 

—3. P/on compliance with provisiont of-^ 
Interference with 'onviction-^lVAen iuttifie i. 

No omi'Sion to comply strictly with S. 342 can render 
a conviction liable to be set aside unless it has in fact 
occasioned a failure of justice within the meaning of 
S. 537, Cr. P. Code. Prejudice to accused cannot be^ 
pre'mmed. (Renn'ti, J) RAMUDlTr*. JagaNNATH. 

200 1.0. 90-43 Or L-J. 603 = 14 B.O. 697 = 1942 A 

W.E, (0 0.) 204=1942 0 W.N. 303=1942 A. Or. 0 

91 = 1942 0 A, 216 = A.I E. 1942 Oudh 342. 

- 3 , 342—Omission to examine reused after 

Charge-Illegality. See 1941 Djg.;_CcJ. 461. 
Mahomed S', Emperor. 197 10. 4 l 3-43 0r.L.J- 

185=14E.L. 260. . ^ 

-S. Z\ 2 Scop^Aeeuted examined 

eution witnettet' examination in T.t J- 

Vlll-Piling of written 

Othtn adopting Inna! matur except 

ing offrcth ttatemcnl 
obtectxonable matfer^e^eesa 

, rh VIII Cr. P. Code, against 
In procetdings under Ch. , ’ j.-c ji2, Cr. P. 

three accused against whom or examined 

Code, had been exa^^ of the 

under S. 342 after th ^ , ^ a written statement 
witnesses. r-iied on the written statement 

and the Thi^s written statement was withdrawn 

filed by the 1 st. objected to by the Public Prosecu- 
the t'®**‘^*7 ® contained scandalous matter, 

tor on *‘ 1 ® f written statc-ment signed by the 1 st accused 
and an'> ugjjjuted. which contained identically the 
alonethe first except that the scandalous 
**^ter was omitted. It was contended that the accused 
^ould have been examined again under S.342 in respect 
of the second written statement and that since they were 
not so examined, the proceeding^ were irregular. 

ffetd, that the omission to examine the accused again 
wasnodeubta technical defect, but it was difficult to 
conceive that any possible prejudice bad resulted there* 
from. Since the second written statement was a repro¬ 
duction of the original statement with the*omission of the 
objectionable matter, it was certainly not nkessary that 
the magistrate should again examine the accused under 


CE. P. CODE (1898). 3. 344. 

S. 342, Cr. P. Code and that the irregularity was very 
trivial. (Lobo and IVeston, //.) EMPEROR v. RaSUL- 
6UX. LIi.E. (1942) Ear. 252=A.I.E. 1942 Sind 
122. 

——3, 842—Scope—Examination of prosecullon 
witness after charge—Omission to examine accused 
thereaftti—Effect on trial, 1941 Dig., Col. 46). 
Mahomed ABDUL Waheb v. Emperor. 19910. 
52 = 14 E.M. 552=43 CrL J. 452. 

g_ 342— Scope — Failure to guettion accused on 
vital point — Efect — Miscarriage of judice—K 
curable. 

The fact that an accused puts in a written statement 
does not absolve the Magistrate of the duty imposed upon 
him by S. 342. S. 342 must operate whether the accused 
filed a written statement or not and the practice of filing 
a written -statement should not be encouraged, as it 
tends to defeat the object of the section. Where the 
Magistrate has omitted to question the accused as re¬ 
quired by S. 342 on a crucial point on which alone he 
has been convicted, merely relying upon the omission by 
the accused of any explanation on that crucial point in 
his written statement the omission to question the accus- 
ed on the crucial point under S. 342 ,‘9 " "j;?- 

carriage of justice within S 537. (Davts.C. J.) BhaO 
WANDAS c'.Emperor. I-L R. 112*202 

I 0 . 200=43 Cr.Ii.J. 799=16 E.S. 83*A.I,E. 1942 

Sln'd 102. . , 

S, Z^2~Statement made in previous trial 

Admiisibility. ' j c 

A statement made by an accused person under b. 

Cr P Code, in a previous irial can be admitted m evi¬ 
dence in a subsequent trial for the same offence, as the 
line of defence taken by him in the previous trial is a 
relevant fact. (Lodge and Pal, 7/) AVUB ALI v. 
EMPEROR. 2001.0. 328 = 15 Ea 64 = 43 Cr.L.J. 
693=74 O.LJ. 647=AX,E. 1942 Cal. 277. 

—* 3 844 —Adjournment fine Legality of 
Order, 1941 Dig-. Col. 4f.l. EMPEROR 

EBRAHIM. 199 I.O. 209=43 Or L.J. 639=14 E.O. 
654 -A.I.R. 1942 Cat 219. 

■ -g. 344 — Applicaliility — Adjournment under 

S. 526 (8) on accused intimating intention to move for 
transfer—Power of Magistrate to order pajfment of 
of the day to prosecution. See 1941 ^‘6 • Col. 4oz. 
VenKatarama CHETTI. /« re. I.L.E. (1942) Mad. 
661 = 199 1.0. 64 = 14 EM. 622=43 Or.L.J ^M* 
1942M.W.N. 384 = AIR. 1942 Mad. 178=(194l;Z 
M-L J.864. 

■ 3. di^~Order aJ/ourning ease sine die— 
Legality—Adjournment granted for giving com¬ 
plainant opportunity to eolle- t evidence—.Magistrate 
iireeting police investigation—If propet^ 

There is no warrant in the Cilmina! j, 

for an adjournment of the hearing * *•, vfa^s 
is*ho doubt open under S. 344. Cr. P- Co^e. 'J a Map*. 

trate to adiVurn the enquiry to 

reasonable cause which may nodou . j.. . 

which he considers that 
-n opportunity to collect evidence : but 

cumstances it will be for the complainant ^ take such 
action and not for the Mag.slrateto dtr^t’he corn 
plainant to go to the police or to direct 
start a semrale investigation. An adjournment for such 

a purjse should however only 5® 

will mt affect the Magistrate’s duty *0 the 

hearing according to law. af r SlNGHi- KIRPAL 
(Young. C /. and Sale. /-) KehR SINGH ^.KIRPA 

K.aur. 20210.609-15 RLIMMS Or.L.J. SM- 

= 44 p.L E. 401--= A.I *• 1W2 Lab 266. 
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OR. P. CODE (1898), S. 344. 

_3 344 — of mapstratt—Siitf of trtal^ 

GrouHJt^PenJtHcyof <iyil suit in suptrior Court—JI 
iufi:i<ttt—Ordtr from superior Court—If necessary. 

Under S. 344, Cr.P. Code a magisuaie trying a crirni- 
Lai case has himself jurisdiction to adjoiun ilie trial 
before him for any reasonable cause; the trendency of a 
civil soil between the parties, in which an issue Is to be 
tried identical with one arising in the criminal ’:a8e is a 
reasonable cause. The fact that the civil suit is pending 
in the Chief Court does not deprive the magistrate of his 
l»wcr to stay the trial until an Order is made for stay 
by the Chief Court. {iVeston and T yai/7, //.) MOTl 
kAM V. Emperor. l.L.R.‘i942)KaAl93=A.l,B. 
1943 Bind 10. 

- 83 . 344,439 and 661-A— under .5. 344— 

DistrttiOHery—Revision. 

Chief Court has power to interfere with an order under 
S. 344, Cr. P, Code, whether under S.439 or S. 561-A, 
Cr, P, Code. The question of stay of proceedings under 
S. 344 is a matter of discretion and interference might 
be justified only if it has been exercised unwisely. 
{.Bennett. /.) ShaTRUNJAYA SlNGH v. D. S. 
SaxENa. 1942 0.W.N. 496»1942 0.A. 896=1942 
A.W.R.(0.0.)816. 

--S. 345-^omplaint or police report mentioning 

offence under S. 448 read with S. 117,1. P. Code- 
Facts disclosing offence under*Ss. 143 and ll7, I. P. 

’ Code—Order allowiirg compounding of offence under 
S. 448 but refusing offence under S. 143 to be com 
pounded—Legality—S. Il7—If includes S. 143—Com¬ 
plaint—Construction. See 1941 Dig., Col. 462. .\GHa 
nazarali Sultan v. emperor, 48 Or.L.J. 68. 

■ "S. 346 (6)—Applicability—Offence under S. 345 

(11—Kefusalof application to compound on ground of 
offence falling under S. 345 (2)—Conviction—Appeal— 
Appullate Court finding offence falling under S. 345 (1) 
while writing iudgmerrt—Power to allow compoumlina— 
l*|OC«duto. W4l Dig.. Col. 463. Akan Sabzau 
t-.EMPERpK 1071.0.868-14 RB. ia9-130t.L, 
J. 298, . 

■“S. 346—Carr suimisted unJef—Dt novo trial— 
Dutyof Mjp$trate.toAold. 

If a case b submitted by u Magistrate to the Di->ttkt 
Magistrate under S. 346, Cr. P. Code, the Disirict 
Magistrate or the Magistrate to whom the case has Uen 
assigned by him is bound to hold a de hjm trial. .\ 
convlcili)i\ based on evidence partly recorded by the 
Mnglitralc, wbq orlKlnally trletl the Case, and partly 
lecoideO by the Magistrate to whom the case was sent 
for trial under the section l%U!.*gal. (7'r*CiW*i./ /I 

<'.iiRAv Euperor. 8031.0.178 - 48 OrLJ. 926« 
44 P.L B. 465. 

' 3. 546 (8)—Jir^rrc*/.l/a/T/rraTr— 

rente untt of rtfrrting .Mofistrate ^ tend raaaAc 
to ktm. ^ ” 

Aiuiwiioi Magisitateto whom a ew. is suWiumi 
^I*.C ode, is empI^StSS 

be tried by Utm or (2) tefa it to wy Miiri«i«u tub 
ordinate to him haring juiinlicuoa. « (3)SS!2,*?1 
ecaeedlon.Ul, H,cmono» revise tS, iS? r 
aebordinaie Ma^suate who has Suhoaiu^T^ ” 
«^h« case tmeh to that v«iy Ma|lilf5 

Ka^mU hctiat earlsr 8* ic, ^ Mu 
iMHeethority. ^ 

P9« tf riMitec with it Mdtt l*JS vlv*** P" 
■SUMse to ia??S I “ *• 

XSir*/#Tei“ “S' 
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OR. P. CODE (1898)» 3. S60-A. 

Lalshao. DHONriU Abaji. I.L.R. (1942) Bom. 198 
*1991.0.861=14 BB. 381-43 Cr.L.J. 662-44 
Bom.L B. 68=A.I.B.1942 Bom. 84. 

■ I 3g 349 (1) and {2)—SuP’3fapstrate fiudiun 
aecused guilty and submitting proeeedings to Stsb-divi- 
sional Magistrate an ground th^t order under S. 106. 
Cr. PuCode, teas ueeessary—Superior MagistraU-It 
can say thit sueh order was unnecessary and spid case 
back. 

A Sub'Magistrate found an accused guilty of an 
'offence under S. 324,1.P. Code, but as be thought that 
an order under S. 106. Cr, P. Code, Bad to be passed 
against him and he himself bad no power to do so, he 
submitted the proceedings and forwarded the accused to 
the Sub-divisional Magistrate under S. 349 (1), Cr. P. 
Code, 

Heldt that the Sub-divisional Magistrate had no 
power to send the case back saying that order under 
S. 106 was unnecessary but wax bound to dispose of the 
case himself under S. 349 (2), Cr. P. Code, though 
he was not obliged to pass an order under S. 106, Cr. P. 
Code. {Horwill, /.) SUDALAMADaKUDAMBAN, In re. 
199 1.0. 60*14 B.M. 649=66 L.W. 40 (1)*1942 M 
W,N.124(.2)=43Ct.LJ. 467=A.I.B. 1942 M»d 
281 (2)»C1942) 1 M.L.J. 48. 

-3. Passing order or judgment after kand- 

ing over charge to successor—Pronouncing of order by 
suee/ssor—'Legality. 

Where a Magistrate who has heard the case is tratis- 
fened and hands over charge to his successor before 
passing any order or judgment, he cannot thereafter 
write the order or judgment and have it pronounced by 
hia successor, as be had ceased to have jurisdiction to 
deal with the case. S, 350 does not authorise the suc¬ 
cessor in office to pronounce the order passed by his 
predecessor in office. .{Niyop, J.) EMPEROR v. 

Phulchand 1942 NL J. 802. 


trate 


iMy- 



to original MagU- 

TY ?A^‘’^ demanded. See 1941 

T n a??' Mahomed Emperor 197 

I.O. 413-14 E.L. 260-48 Or.L.J. 186. 

-— 8 . 860 (1), ProylBo (»)-Con 8 iruction and 
rehnvB scope-KeH:oraroencement of trial by Magistrate 

rs,r;=,f «" 

a-KS s- ~ 

I-?' (»)-Right of accused— 

„ I aM2) M.d.‘ro.'’^Tl4’ H m' s7*s^'?5 
„'or.L.J.218.(1941)2M,L.j!401 

. >'■ Cod.. do« „« .ppi, „ 

IJ^19.2, K„ UfsS'-®''*' 

fkruug*o$ef—Ltg.,l,fy ^^^*^"** hoard/At ease 

.,.T» o' 

cannot be qa«l<«^ Ihrooghotft, 

asked whether they wuiwA . accused when 

that they cHd not want it ( "**’‘“* 

►.Emperor. 194a a t. w Narain 

0.) 386 (l)-iaJ!*A;V-^-1842 A.WA.(H. 

609-1942 AOrO. 194-' 
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OR. P. CODE (1898). S. 351. 


CE. P. CODE (1898), S. 597. 


-S. 351— Se''pi—lf sui/ecf to $• l93 —Stssiom 

trial—Person present in Court agaittsl lohom no procti' 
dings haie been taken or inquiry held—Addition as 
co-aeeused in trial—Jutisdietims of Sessiotss Judge to 
direct. 

S- 35l, Ci.P. Code must!« read subject to S.193 Cr. 
P.Code. A Sessions Judge holding a trial has conKquent- 
ly no jurisdiction to join or add as a co-acvuse<r in the 
trial before him a person present in Court but against 
whom no proceedings had hitherto been taken when no 
inq dry of any sort had been held by a magistrate into 
charges against him. The cocnizance taken by a Court of 
Session is, as shonn by S. 193, not merely cognizance of 
the offence, but is restricted to the “accused” in respect 
of whom an order of commitment has been made by a 
competent magistrate. {Daids, C. J. and Weston, y.) 
Mir Fateh Khan Emperor. IL.E. (1942) 
Sar. 523 » 204 1,0. 31 ^ A IE 1942 Sind 161. 

. S8. 360 (2) and 357 —Eudenee reeorded in 
English —Authenticated translation—fdeeessity for. 

S. 356 (2) is governed by S. 357, Cr. P. Code. Under 
the proviso to S. 357 and in virtue of orders issued by 
the Provincial Government in Bengal all evidence in 
whatever language it iv given Is to be recorded in the 
English language. Therefore, if a witness happens to 
depose in English, there is no occasion to Call in aid the 
provisions of sub S. (2) of S. 356 to justify recording I 
that evidence in English and hence the requirement of 
that sub seednn of an authenticated translation of such 
evidence in Bengali cannot operate. {Lodge and Rox- 
harsh. JJ.) NaBI RA^OOL V. EMPEROR. I.L.R. 
(1942) 2 Oal. 138» A.I E. 1943 Oal. 32. 

—38 306,367 aod 537 po"fd without 

reeorting iudgment—UgaUty. 

Under Ss 366and 367. Cr. P.Code, the Court must 
record a proper judgment and dale and sign it at the 
time of pronouncing it and passing the sentence. It is 
consequently illegal for a Magistrate to pass a sentence 
without recording a judgment. S. 537, Cr. P Code, 
however, applies to such a case and if the accused had 
deliberately waived his objection to the procedure of 
the Magi^^trate, be maji be Taken to have admitted that 
there had Iteen no prejudice to him. {Bhide, /.) 
Gulla ». Emperor. 200 10. 106=14 E.L. 4<5 = 
43 Or L J. 619« 44 P.L E- 38=A.I.E 1942 Lab. 100. 

-3. 367~Duty of Court— Accused of or above 

I6 years age convicted of murder—If ground for not 
passing sentence of death See CRIMINAL TRIAL— 
Sentence. 65 L.W. 662- (1942) 2 M.L J. 312. 
-Ss. 367 and k^A^ Jadgment of appellate Court 


— Conlmts. . , 

A judgment of an appellate Court setting out the 
case of the accused and the prosecution and then deal¬ 
ing with the evidence oT both sides, is a legal judg- 
m<nt (AraruMil J) DKBI DAYAL v. EmPBROR. 
201 i 0 791 = 16 ^O. 110 = 1942 A.W.E, (0.0.) 286 
“1942 A.Or.C. 143=43 Or L.J. 781—1942 O.A. 332 
—1942 O W.N»440«’A I.R. 1942 Oudh 444. 

——S. ^^, 1 —Scope—d/on-eomplittnce—Effect—Duty 
of appellate Court. 

Disregard of the provisions of S, 367, Cr. P. Code is a 
grave irregularity although it is doubtful uhethersucb 
di-regard is a mere Irregularity and not an illegality. It 
is even more essential that an appellate Court should 
give reasons for its orders than that the trial Court 
should do so. The High Court acting in revision from 
an order made in an appeal has to be satisfied that the 
appeal was properly disposed of a.s well as heard 
(fforwill, /.) APPADU. In re. 65 L.W. 720 = 1942 
M.W.N. 818 fl)-A.I.E. 1943 Mad. 943 (1)«662 
M L.J. 680. 


—Ss. 367 and 369— Slip in pronouncing indg- 
meni—Power of Magistrate to correct. 

A pronouncement that is not in accord with the sign, 
ed judgment is not pronouncement of the judgment and 
has no validity; consequently a Magistrate who makes a 
slip in pronouncing judgment can correct it subsequently. 
{HorwUl,/.') PaTTaBHIRAMAVYa. /« rr. 203 1 0, 
461=66L.W. 617=1942 M.W.N. 681=44CrLJ. 
6=A.I.E. 1942 Mad 668=11942)2M.L J.278. 

■■ S. 367 (ly—Duty of Court—l)ifp;>sal of appeal 
under S. 424—Accused on bail arrd absent—Counsel 
also absent—Dismissal of appeal without -giving 
reasons—Legal ly. See Cr. P. COPE. S. 424. • (1942) 
2 M L.J. 679. 

— --S. 369—Bench Court—Power to review or rec¬ 
tify errors in judgment Illegal disposal of case by 
Bench of Magistrates—Subsequent review and re hear¬ 
ing—Legality. See 1941 Dig., Col. 465. NaravaNA- 
Sami V. NaRayya. 1981.0. 616=14 EM.491=66 
L.W. 30C2)=43Cr.L J. 401=1942 M.W.N. 428- 
A.X.E. 1942 Mad. 240=(1941)2 M.L J. 1049. 

3 —Scope — Duty of Magistrates unier 

—Conviction—Judgment merely saying that prosecution 
witnesses are believed—If proper judgment. 

Although when there are no defences it would be 
sufficient if the Magistrates say that they believe the 
I the prosecution witnesses, when there is defence evidence 
which is inconsistent with the prosecution story, some 
brief reasons should also be given why the defeaco 
evidence should be discredited. {Horvnll. J.) DaK- 
SHINAMURTHI, /« rr. 20210.603=16 R.M 636- 
43 0r.LJ. 869»66LW. 407=1942 M.W.N, 441- 
AIR. 1942 Mad.603=(.1942) 2M.L,J. 146. 

--Ss. 376 and■ 423— of High Court- 

Appeal by a'cused successful — Retrial, if should be 

directed.- . e. 

The power conferred on the High Conit on 

a reference under S, 374. Cr. P. Code, to convict the 
accused on its own appreciation of facts, is subject to the 
result of the appeal, if any, 6led by the accused under 
S. 418, Cr. P. Code. If in tlie appeal the accused makes 
out his grounds of appeal and thus succeeds in having 
the conviction set aside, there will be >>:fore 

the High Court for confirmation under S. 376 (uj. An 
order of re-trial by thejuiy would.be the 
left to the High Court on such an occasion, it» aoe® 
not acquit or discharge the accused, f”® C"’ 

JJ.) EMPEROR &, NaiBULLA. 202 1 0. 604- 10B. 

0.374=43 Or.L.J 860 = 76 C,LJ. 10-46 0,WU. 

108-AIB.1942 0al.624. . . . 

-3.380 -Applicability-Pulice Patel actingajnder 

S. 14. Bombay Village. Police Act— If “Criminal Courr 
—Right of accused to appear by pleader in 
before Patel. See BOMBAY ViLLAOK POLICE ACT, 
S.14. 44 Bom.L.E. 442. 

-^ 8 . ZVI^Separatc sentences on two convictions— 

One to start on expiration of other—Setting aside of firrt 
conviction and sentence—EJfect-Second sentence HoU 
of commencement—Date of conviction or date of reversal 
of first Conviction—Bombay Jail Manual, ^.392. * 

Prima facie R. 392 of the Bombay Jail Manual 
is invalid. It is not the function of the jail aiithorities 
to determine the length of a sentence passed 'upon 
a prisoner. Where a person has been convicted 
of two offences and given separate sentences on each, 
the second to commence on the expiraiion of the 
6rst, and the first of those convictions is subsequently 
set aside,with the result that there is no sentence of 
that Com t, the necessary result is that the second 
sentence of the Court wh,ich is upheld will commence 
from the date when that senicnea was imposed from 

4 
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OS. P. CODE (1898), 8 . 397. 

the djte of ths conviction, and not from tbe dato on 
which (he 1st sentence was 5 €i aside. {Bnunont^ C.J. 
an.i y.) EmPEROR V. HaBIBAI 204 I 0. 

23«44 Botn.LS. 807« A.I.B. 1942 Bom 342. 

'3.397, Second Proviso—Scope—Order direc¬ 
ting substantive sentence of imprisonment to take effe'a 
after sentence under S. 123—Legality. Stt 1941 Dig.. 
Col. 466. Kora VatHaN./« rt. 1971.0. 867b 14 
B.M. 404=43Cr.L.J. 303=(1941) 2 094. 

“S. 403—Applicability—Prosecution on three 
specihc acts of misappropriation—Acquittal—Subsequent 
prosecution !n respece of other specific ar>d distinct acts 
of‘inlRappropriation—If barrel Set 1941 Dig., Col. 
466. Mavadhar Swajn »». Netrananda MaHaniy. 
1971.0. 8S2=14B.P.S76=8BIl. 308 = 43 CrL.J. 
286. 

'■ “3. iQZ~Applieaiility—St(urily procetJtn^t. 

S. 403, Cr, P Cotid, which ctnbodies the principle of 
auytfoij acquit, does not apply to proceedings for 
taking security either under S. I07 or 110, as there is no 
conviction of any offence. {Blacker and Ram Ull, IJ ) 
SuBEC Singh v. Emperor. 199 1.0.632=14 B.L 
431=48 OrJ..J. 664*44 P.L.E. 71=A.l B. 1942 
Lalt. 64. m 

--S. 403—Applicability—“Trial and acquittal"— 

what amount to—Summons case—Absence of com 
pUinant at adjourned hearing-Acquittal —Effect of— 
Bar of fresh comphint and trial. Cr. P. CODE 
SS. 247 AND 403, (1942) 2 M.L J. 221. 

“S. 403—Co«t'rV//o« uru/er S, 420, /, P. Cede— 
If bars trial under I. P. Code, 

The conviction of a person under S. 420.1. P. Code 
does nut bar second trial lor an offence under S. 409, 
*• r. Code. Where the offimee of embeszlement b 
qv»e distinct from the offence under S, 420 and where 
the accused could not have been tried in the 
WTmer trial for that offence. J.\ Kam* 

NATH Dave». Emperor. 202 10. 382=15 bo 
123 = 1942 O.W N. 486- 1042 A.W.B. (0.0 ) 296- 
1942 A. Or 0 . 161 = 43 Or.L J. 880 »1942 O.A, 341 
-A.I E. 1942 Oudh 473. ' 

0 

Ss. 403 and 258 -•Crott-Ctuei'‘Order of acquittal 
in one on conviction in the other—Conviction ut aside 
on appeal—Further trial of accused in former cast— 
It barred. 

A Magistrate before whom two cross-cases were 
pending, recorded evidence in one of them and convicted 
the accused in that case, and then in view of the judg¬ 
ment pat-sed in that case acquitted the accused in the 
other under S. 2S8, Cr. P. Code. On appeal, the 
conviction was set aside and the Magistrate thereuDon 
vevlvcd the second case holding that in his former or^r 
the^wo.ding^'agnjtted*' mear.t only discharged under 

//(-A/, that the order of acquittal was passed bv a 
Com! of competent jurisdiction* even though it was 
•p-a*' ed after an irregular procedure, and as such that 
order could not be set aside by the Magistrate who 
passed It. nor could It be treated by him as a nuditv no, 
as an order different from the one whkh he had 
and that 8.40$, Cr. P. Code, was a bar to a 
trial of the accused in the Kcoml case (.n the saim. 

Khatun Bibi. 48 0.W.N. 1027. • 


OB. P. CODE (1898), S. 416. 


-Ss. 407 and 413— ini—If in- 

eludtt iudqificnt—Trial commenced by Ma^istratemith 
seeoKit class powers—Magistrate invested with first class 
pw rs before iudgment—Sentence of fine of Rs. 20— 
Rilht of appeal. 

The petitioneis weie charged under S. 379. I. P 
Code and the trjal opened before a Magl.stratc with 
second cla.« powers on llih .March. 19-11 and after 
sub'sequent bearing^ and conclusion of arguments was 
adjourned to 27th Jun? 1941. On lOih .May, 1941, 
the Mugistrate was invested with first class 
powers. On 27fh June, 1941, the Magistrate delivered 
judgment canvicting the accused and ordering them to 
pay a fine of Ks. 20 each. The District Magistrate 
loeforewhom an appeal was preferred took the view that 
as the Magistrate was invested with first class powers 
before he delivered judgment the forum' of appeal was 
the Court of Session and not the Court of the’ District 
Magistrate, The Sessions Judge held that as the sen¬ 
tence of fine was one of Rs. 20 only, no appeal lay. 

I/eld, (1) that the judgment was no part of tbe trial, 
and the trial must therefore be considered to have been 
held by a Magistrate of the second class for purposes of 
S. 407, Cr. P. Code; (2) that although the trial must be 
taken to have been held by a Magistrate of the second 
class, the sentence was passed by a Magistiate of the 
first close, and being a sentence of Rs. 20 only, no 
app?ailayinviewof S.413. Cr. P. Code. {A ’arwala, 
/.) l)ftON»NDAN MAHTGN r. CHALITAR MaHTON. 
19710. 87 = 8 B E. 150 = 43 Or.L J. 7=22 Pat L.T. 
963= A.I,E 1942 Pat. 107 

^ f07 ( 1 ) and (2)—Applicability—Appeal 
under S. 486(1) against sentence under S. 480—TrHnb- 
fer by District hfagistraie to first class Magistrate— 
Jumdiction of latter to hear appeal. See 1941 Dig., Col. 

^ C1942) Mad. 181 

» ^®<Slo ® 484 = 43 Cr L J. S97*A.I. 

Mad. 181 = (1911) 2 M.L J. 852. 

3. 408—Order of compeAsation out of fine— 
Misappropriation of Bank's money—Order for payment 

.• "*T*^*5 to creditor of Bank at whose InLnce 

•^^^1941 Dht.. Col. 4A8. 
-ia Emperor. 19S 10.765 

-14 E.M, 504= 1942 M.W N. 61 = 43 Cr L.J. 425. 

413 -Applicability —Trial ’commenced by 


' 408—Scope—Charge of cheatlne UBd*., q av» 

I.P. CoK-Acquitial-If bar to D oIScJIlol 
S.l^U , charge of con.plracv to / 

oCchtthii^ af/r I94i Di^ psi ^ 

T. D, 193^28 


MagUua.e of tecond class^Subseq^enrirLTZt S 

If l ec 20-Appea!— 

LT 963 ^^^ SS. 407 and 4 l 3 . 22 Pat. 

--^^■ilB-dpplieabiliiy—Three fines under three 
separate seeUom of the Indian Penal Code 

onderdifferent sections of 

- Which two or more punish- 

mwts \,cre combined so as to give aright ofanoeal 
un er ^^at s^tion yj ULJ.^ 

AT T A.W.E.(HO) 822-1912 

— 3 ili?^, 188-A J B. 1948 All 18. 

41B Interpretation. See 1940 Die Cfil 

50 rROvi.vciAL Government. C. p and be^‘ 
r. UIUVRAM IL-E. (1942)Kag.U3 

-1 f- c-p. c« 3 f; 

then, in i923 it is plain that b! 

mo,., o, ,K. p»,Kr,; r^s 

ki.?dl S os*!,.?ofdiffe.™* 
•Dwllabk si^r« a cane in which taro 

■Igregtw of fine do« not exceed Ks. 50, {Gamg* Natk. 
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OR. P. CODE (1898), S. 417. 

/.) GORAKH PRASAD Z\ EMPEROR. 200 I.C. 768 = 
16 E. A. 44 «1942 A.W.B. (H. 0.) 125=1942 A. Or. 
0.106=43 Or L.J. 716=1942 A.LJ. 295=1942 A. 
L.W. 295 = A I.B. 1942 All 386. 

8. 417—Acquittal — Appeal—fnterfeience by 
High Court-Principles. Ste MADRAS DISTRICT 
Municipalities Act, S. 182. (1942) 1 M.L.J. 586. 

——3. ^Vl-^AequiUal—Interftrtnct— Grounds — 
Magistrati ntisapprertatiiig and mirsnUrpreihi^ or 
failing to undfrstand evidinct—If insttfits inierftrcnet. 

Where the Magistrate or Court trying the case has 
entirely misappreciated the position and misinterpret^ 
or failetl to understand the evidence in the case in 
respect of a particular aspect of the ca'e relating to a 
specific charge, the High Court will interfere with and 
set aside anordec of acquittal. {Loioand Tyabii, JJ) 

Emperor v. Piniladho Shah. I L B (1941) Kar. 
632= 199 I.C. 78 = 14 B.S. 160=43 Or.L.J. 468=A. 
IK.*1942 Sind S3 

—S. 417—Acquittal under S. 34S~Appeol against 
—Maintainability. Seo 1941 Dig., Col. 468. EmPEROR 
V. GOURISHANKAR BOHID.ar. 43 Otli.J. 44 = A.I.R. 
1942 Pat. 68. 

— —Ss 421 to it^Z—Withdravsal of appeal — Power 

of Court or appellant. 

Once an appeal has been lodged and admitted, it is 
not in the power of any Court nor in the pointer of the 
appellant to allow the appeal to be witbdr.-.ttn. The 
Court is bound once the appeal is admitted to proceed 
under S. 421 or under Ss. 422 and 423, Ct. P. Code, 
to decide the appeal on the merits. {^Datip Singh, Bhsde 
and Pam Loll,/J.) EMPCRORK. GhULAM MaHO- 
MED. I.L.K. (1942) Lah. 241 = 203 10- 601 = 4-1 
Cr.L J. 14=A I E. 1942 Lab- 296 (F.B.). 

--S, ^2Z-^Appeat against eonvietion—Absenee of 

tiitice to complainant to whom ci-mpensation ff / 
fine was ordered under 545, Cr, P Code-^No 
ground for interference in revision. 

Where an appeal against a conviction has been fairly 
heard after notice to the Crown and after hearing t e 
Public Prosecutor and a proper judgment has been 
written, it would be grossly unfair to require an accused 
who had been acquitted to go through a fresh ordeai 
because the appellate judge had heard f?, L 

Prosecutor—which is all that is required under b.Jice or 
the Code of Criminal Procedure—and. not thecom_ 
plainant's vakil also. There is no/^®E“»auty-niuch 
less niegalUy-in not giving notice of such aPP®" 
complainant merely because he wa-s awarde ^ P . 
tion under S. 545 of the Code of Criminal Prorodure. 
{fforwi/l,/.) MaRIASOOSAI e/ AROKKIaM. 

0.621 = 16 EM. 867 = 48 Or.L.J. 743- 194. MAV. 
N. 126 = 66 L.W.176(2)=A.IB. 1942 Mafl 4t>0 

pasal osi same day without notice to Crown-Order of 

acquittal in a criminal ?PP"*'® 
conviction passed on the same day on which heapj^l 
is filed and without notice to the officer appointed ^ the 
Provincial Governiuent under S. 422, Cr. P. Code, is 
illegal and cannot be sustained. {Lakshmano Pao, /^ 
PUBLIC Prosecutor v. Karuppa Konb. 201 I.O. 
516=16 E.M. 469=43 OrL J. 768 = 66 L.W. 170 (*) 
= 1942 M.W.N. 128 (1)=A.I.E. 1942 Mad. 366. 

——Ss. 422 aXld423—j'copr—// exhaustive—Com- 
plainsnt—Right to appear by advocate. 

There is no provision in the Cr. P. Code for-appea* 
rapee or argument by the complainant's advocate in an 
appeal even In a non-cogntcable case in addition to or in 
substitution for appearance or argument by the Pabik 


CE.P. CODE (1898), 8 428. 

Prosecutor and although Ss. 422 and 423 ate not (z- 
hansiive they dearly indicate that the Legislature has by 
recessary implication excluded the appearance in appeal 
of an advocate for the complainant. Should the Public 
Prosecutor not appear, it would necessarily be in the 
discretion of^the Court to allow the complainant’s ad¬ 
vocate to argue the case. Where the Public Prosecutor 
appears, the comp]ainant’.s advocate can as an advocate 
attend the Court and be prepared to assist the Court If 
the Court requires his assistance. {Davis, P. C. 

Tar.apore V, Emperor. 198 I.0.281=14E.S. 139 
= 43 Cr.L J. 345=A.I.S. 1942 Siod 6. 

——S. 423— Alteration of conviction—Conviction 
under S. 304, I. P. Code~~Alleroiion by appellate 
Court into one sender S. 302, /. P. Ced^ 
PtrmissthUHy. 

In an appeal ^rorn a conviction on a charge under 
S 304, Penal Code, the appellate Court cannot convict 
the accused on a charge under S. 302 even though the 
lower Court could have convicted him under S. 302 on 
the finding arrived at by it. as a conviction S. 304 
amounts to an acquittal of the offence under 
{Almcnd.J.C. and Mir Ahrnad, Jf) t’ 

Emperor. 201IC. 705=16 E. Pesh. 29=43 Or. L. 

J. 766*A.I.E. 1912 Pesb.Sl. 

_8 423—Alteration of conviction—Conviction 

under S. 323,1. P. Code-Alteration 

S. 323 / 114 —Legality. See 1941 Dig-, Col. 468. jAhAK 

siNuH v. Emperor. 21 Pat. 188. 

——S. ^2%—Powers of appellate Court—Ftndingof 
acquittal-/fean be altered into one of , 

An appellate. Court has power to alter a finding of 
acouittal to a conviction, either on a point of law or a 
p^nt of fact. where4he acquittal has 
erroneous view of the law. {Manohar 
V#7// //'> EMPEROR t/. BARKA JETHA MaIHU m 

Mil Wri C. 476^14 E.P. 693 = 23 P.L.T, m 

= 1942 PWN i 8=8B.E. 669= 43 Cr.L.J. 498 
axe. 1942 Pat. 190. 

^Tor alpeafintse Zder 

sxW.cTpI 

Sir'SLS sMaT 

10. 6016 E.O- 61 = 1942 O^-N- j 

E. (C 0 ) 251=1942 A. Cr. 0-112 (2)-« ^ 

729=1942 O.A. 272=A I.E-1942 OQdb416. 

-S. 42S-Powers of appellate 

Order retrial on ground of defect in ,/of Justice — 
o(-Co„.ider.ti<rn.-Finding « ^ 

N.c.s,i.y. J«1941 Dig., C-'-.Ch 14 BP. 

MITRA r. JITBNBRA NATH MUf b p,, 

295=8 B. E. 171 = 48 Cr.L J- 134-A,i.xfc. 

trial—Power to order that ther FraNCIS 

trial, i-r/ J941 T^ig. Col. 4W. HUGH 
BELLGARDf. I'MPEROR. 1981.0.499 «- 

—S.^42f (1) {\>)-Pnhaneement - 
stated as a 

impose a substantial fine m place in 

pri-onraenl and increase of sentence o i p jounce- 

default in payment of fine does 

ment of the sentence. But the GaNCA v 

facts of each case. n WN- 

PEROR. 2001.0. 809-1^ B O. 47-1942 O.W.n 
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OB. F. CODE (1898), 8. 423. 

376=1942 A.W.R. (0.0.) 249=1840 A.Or O. 112= 
43 0r.L.J.7igal942 O.A. 270=A.X.B. 1942 Oadb 
399(1). 

' 'Sg, 423 (1) (b) and 489— Power of High Court 
—Charge under S. 302 but conviction under S. 304, 
Part I, Penal Cod^Appeal by convict—Power of High 
Couii to alter conviction to one under S. 302,1. P. Code 
and enhance sentence. See 1941 Dig., Col. 470. Bawa 
Singh -..Emperor. I.L.B. (1942) Xah 129a 197 
IC.669=14BL. 273=43 Or.L.J. 236=44P.L.E. 
69 (F.B^. 

— " ■'■■8. 423 (1) (c) and id)—Seeurity proeeedings— 
De novo enquiry—H tan be ordered. 

The Legislature could never have intended that a 
person, who was being'proreeded against under S. l07 
or] 10, Cr. P. Code, should get off scot free merely on 
account of some error of procedure by the Magistrate. If 
in the case of a person, who prima facie ought to be 
bound over the order has to be reversed on account of 
an illegality in the proceedings, the appellate Court has 
to apply its mind to the question whether there should 
be a tfr hoi'O enquiry or not, and then pass an 
order incidental to Its order reversing the order for 
security dirking either there should be a rf/ novo 
eTiquiry, or, if the matter had become stale or for any 
other reason, 4hat there should not be a novo enquiry 
{^Dlaeker and R.m Call, y/.) SUBEG SiNGH V 
Empkkor. 199 10. 532 -14 E.L 43l = 43 Or L J 
684 = 44 P L.B.71«A I.B. 1942 Lab. 84. 


•Sg. 423 (2) aod 637 (d)—Misdirection—Inter¬ 
ference—When not justified. 1941 Dig,, CoJ. 470. 

Nag. 610 = 14 

B.N. 169=43 Or.L.J. 129. 

~ ^23 (2)—Misdirection—Reading out of 

wrltt^'n charge if amounts to. See CR. P. CODE, SS. 297 
AND 423 (2). 1942 N.L.J. 623. 

„ 424— of Court in ditposine of appeal^ 

htasoHi for tonduuon-^tf to be fiww—J. 367 (1). 

Where notice has gone to (he Public Prosecutor in an 
appeal from a conviction and the accused who have 
beti\ released on bail pending appeal are absent the 
appellate Court In dismissing the appeal must give rea¬ 
sons for the conclusion it comes to. A judgment dis- 
missing the appeal reciting that the accused and their 
counsel are absent and that the Court has carefully per¬ 
used the case record and does not find any grounds to 
interfere with the conviction is not a proper Judoment 
under b. 367 ( 1 ). Cr. P. Co^lc and cannot be upheld 
Such a judgment would be enough if the dlsnosal 
one iHhmine under S. 421. Cr. P. Code. (/ySvlv/ n 
( 11 INNAIUAMBI, /« r-/. 65 L-W. 719(1) •iftio'M 

W.N. 740-A.I.B. 1943 Mad. 9^-(lW2) 8 

--8. 428— Additional evidence—Power of ann*iu.. 

C^ourl-Re-trial-Ifto be ordered on ground Mj ' 
tional evidence being necessary. See 1941 Dig r^i* 
470. Bhola Nath mitra ». Jii*ndrV*m 


to revKion. See 1941 Dig 

“ 8 «- 436 and AAft—ir..k _ 

r‘verning See 1941 Dig , Col 

King. 19910 147-14 RR io' “J^Sakw.The 
A IE. 1948 awf 49 “ ® ® 269-43Cr L J, 686 - 

84 436 a&d 439 


CB. P. CODE (1898\ 8. 435. 

Wtere a criminal revision petition has been Atfmltted 
the question of limitation is not of much imporianco 
there being no limitation fixed by statute for a criminal 
revisidn. {Varma. /,) LALO MaHIO &. EMPEROR. 

19910.218=14 E.P.B77= 22 Pst.L.T. 976 = 1942 
P.WN 13 = 8 BE. 634-43 Or.L.J. 537-A.I.E 
1942 Pat. 150, 

-88.436 and 439— Ohiectionas to forum after 

admistioH of retndon and sending forrecordt — Main- 
taifrability. e 

Once an application, for revision has been admitted 
and the record called for an objection that the applica¬ 
tion should have been made to the Sessions judge in the 
first instance should not be entertained. {AgarwaJ, /.) 
SurajBaLIz;. EMPEROR. 20110 466 = 16 E.O. 103 
= 1942 O.A-803 = 1942 O.W.N. 425=1942 A.W.R. 
(0,0.)276=1942 AOr.0.134 = 43 Cr.L J. 739 = A.I 
E. 1942 Oudb 438. 

■■ Ss. 435 &nd 439—Ptravr of Court—frregiilarity 
in petition of revision—Affidavit sworn to by accused—If 
bar to maintamabiltty of petition or to interference. 

The mere fact that a criminal revision petition is not 
in order is no ground for rejecting it on the ground that 
the affidavit in support of it is sworn to by the accused 
himself in contravention of the roles. Once the case has 
come before the High Court, the Court has power to 
deal with the matter under Ss. 435 and 439, Cr. P. 
X'ode. /.) LaloMahto ». Emperor. 199 

10. 218-'14E.P 577=’22Pat.LT. 976^ 1042 P W 
N 18 8 B.E- 634 = 43 Or.L.J. B37=A.I.R. 1942 
Pat. loO. 

—Ss. 436 and \Z^—P(noers of District Magis¬ 
trate-Case submitted under S. ZA(i[iy-Pawer to revise 
opinion of referring Magiitrate. 

Although a District Magistrate has powers of revision 
under Ss. 435 and 436, Cr. P. Code, those pow’ers can 

indicated In 

those ^ecUyns. ^ (accept for that special pur pose he has 
no power to tcvi-.e the opinion of a subordinate Magis- 
Ua^m a case repotted to him under S. 346(1) Cr P 

^ossoodew,//.'i Haid'aRSHA 
n ^ ^ (1942) Bom 198 

n 351=14 EB 381 = 43 Or LJ 662-44 

Bom L.E. 63-A.I.E. 1942 Bom. 84 . ^82-44 

(as amended In 1923). s arr _ 

High Couit—Revi.sion against order under S 145 — 
P^r to bring on record legal repSntativi 

S“co.‘’47r’"<i'’r"‘5^' 

199 ra MoflfE 

Mad. 249 “' 

198 1.0. 

High Court The 

ate exceptional clrcurosfaS^ 
for example where the 

have exercised an impaniaj^j'1^., fo 

evtdf.u't or has entirely left »n considering 

or has relied upon 

10 839-14EO 363-l9irA^^^”’‘‘^‘‘- 

880 -1941 0.W N IMol ila^ CrL J. 
19*1 O.A. 1008.''A.S‘'r9:^},y^W.8.(0.0.) 897- 
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OB. P. CODE (1898), S. 438. 

— Ss. 4S8 and 439—.•\cquiUal—Iiilerfereuce— 
Summary trial—Magistrate not giving reasons for ac¬ 
quittal—If justi6es interference. Sef CR. P. CODE, 
SS. 263 AND 264. I.L.R. (1941) Kar 646. 

■ ■ S. 438—Criminal circulars—Cir. No. 38, R. 7 
Reference—Explanation from inferior Couri—Neces¬ 
sity to call for. 1941 Dig.. Col. 473. IIaRBHajaN 
SINUH, I.L.E. (1942) Nag. 494-43 Cr.LJ. 

S23«?198I.C.228 = 14EN. 215 = A,I.B. 1942 Nag. 
38. 

-- — 8. 438— InUrftren'e v/ilh acguil'al o/treferenfc 
^Competency-^Grounds. 

Where an order of acquittal is in clear defiance of the 
provisions of law and has resulted in manifest in¬ 
justice to the curfiphinant, it could be interfere with on 
a reference made upon the complainant's application for 
revision. {Ghulnm fJasah, /.) EMPEROR v. Ram 
ChaRAN. 1942 O.W.N. 786-1942 O.A. 634. 

' 3. 438—Reference pending appeal—If competent. 
See 1941 Dig., Col. 473. Emperor v. KUMHRaO 
Mvnda. A.I E. 1942 Pat. 64 

-Ss. 438 and 439 {2)^lieferetue to ffigh Court 

’—Notije to aeeuted—'Necenity, 

There is no provision in law for the Issue of a notice 
to the accused before a reference is made to the High 
Court by either District Magistrate or Sessions Judge. 
Tbe accused cannot be prejudiced because before the 
final orders are passed on the reference the High Court 
is bound to give him notice under the provisions of 
S. 439(2), Cr. p. Code. /.) Emperor*'. 

Ram Deo. 2011.0. 608«.16 E.O. 109=1942 OA. 
8091942 O.W.N. 432 **1942 A.W.R. (0 0 ) 286= 
1942 AOr.O. 140=43 OiL.J. 763*A.IB. 1942 
Oudli 443. 

——8. 439 —Acquittal—Revijion against by private 
party -Interference by High Court— Kale—Exception 
—Defamation cases. See ' 1941 Dig., Col. 474. 
ViNAYAK ATMARAM I'. .SHANTARAM JANaRDAN. 
1971.0 602 ^14 E.B 230=43 Crli J 174. 

“-~S. -ISO-Acquittal—Revision against—Interfer¬ 
ence—Application by priv.ate prosecutor to vindicate 
position—Propriety. Set l941 D'g" Col. 474. Can- 
roNMHNT Board op DinaPore v. dwauka 
Prasad, 21 Pat. 102. 

—3. Acquittal- ■ Revishn against—/uterfer- 

encf^Order for retrial—PiseretioHof Court. 

Under S. 439 (4), Cr. P. Code, the High Court can 
not convert a finding <J acquittal Into one of conviction, 
but it can order the accused to be retried by a Court of 
competent jurisdiction subordinate to it.. In considering 
the question whether such a retrial .'should or should not 
be Ordered, the discretion of the Court Is legally uidimi • 
ed. In actual fact, however, the Court seldom exercises 
this discretion and an order of acquittal wiM not as a 

rule be Interfered with merely 
disagrees with the finding of the Mns.strate It ts only 
when the record is incomplete or there is a flaw m juris- 
diction or where the finding is manif«tly. wrong or ^r- I 
verse that the High Court will mte.f^e in .uch ca^s. 
Where the evidence hn^ been mu-stated, it is rnuchlhe 
same position as if the Judge, who combines the func¬ 
tions of a judge and jury, had misdirected himself as to 
what the evidence was in the parlicul.tr case. It will be 
open for the High Court, however, to consider whether 
in spite of the misdirection, any finding other than one 
of acquittal would have been come to in the circum¬ 
stances of the particular case and the High Court would 
not order a retrial unless it came clearly to the conclu¬ 
sion that but for the misdirection the Court might have 
or should have come to a different finding to what it 
actually did. (Dalip SingA, Ram Lull and Sale, //.) 
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OE. P. CODE (1898). 8. 439. 

Partap Singh v. Harnam Singh. LL.E (1942) 
Lali. 126=199 I.O. 49=14 EL 380=43'Cr.LJ. 
463=44P.L^E.29 = A.I.E 1942 Lah.70(P.B.). 

■” ^ 3. 439— Acquittal — Revision against’—Justify’ 

ing circu nstances. 

WJiere a learned Magisirale’s judgment of acquittal is 
summary and shows that he has not examined the 
complainant's case wUh that care' and thoroughness 
which the nature of the allegations and circumstances of 
the case demanded, it cannot be allowed to stand. 
Where there has been a failure of justice the complaint . 
ant is entitled to have his complaint properly investigat¬ 
ed. The Chief Court of Dudh will interfere in excep¬ 
tional circumstances in revision against an order of 
acquittal where there has been a miscarriage of Jostice, 
{Ghulam Hasan. J.) RANSOM v. Trilok NaTH. 17 
Luck.663»199IO. 767=14 E.O 630=1942 A. 
Cr. C 82=43 Cr L.J. 678=1942 A W.B. (0. 0.) 112 
= 1942 O.WN. 161 = 1942 O.A. 91 = A.I.R. 1942 
Oudb 318. 

‘ 3. 439—.\cqQittal—Revision against-Power of 
Hioh Court. See 1941 Pig.. Col 475. GHULAM JIL.\NI 
V. E.MPFROR. 14 E.L. 203=43 Cr.L.J. 113. 

' Sb. 439 and 476— proceeding' in S. 439, 
meaning of —Order of Revenue Court under S. 476— 

If revisable under S. 439. 

S. 439, Cr. P. Code, cannot be'dlyorced from the 
precpfling sections particularly S. 435. This group of 
seclionsmuthorises the specified superior Court to send 
for the rc.ords of the Criminal Court only and conM- 
quemb the words‘any proceeding' occurring in S. 439 
must be confined to proceedings before any infeiior 
Criminal Court. Hence an order passed by a Revenue 
Court under S. 476, Cr. P. Code, directing the trial of a 
person for an offence committed In the course of pro¬ 
ceedings before it cannot be revised under S. 439, Cr. P. 
Code, by the High Court. (W/yeyf./.) GaNPATaPPa 
V. ShankaRAYA. 1942 N.L J . 242. 

_S 439 —Enhancement—Application by private 

complainant- -Interference—Princi^es. ^rr 1940 Dig., 

Col.508. Shanrar v. Rama. I.L.E (19^) Nag 2^. 

-S. 439-Enhancement by High Court-^Appli- 

cation by cotpplainant—Principles. See l941 Dig.. Col. 
508. BH800..ELAL ... KMPEKOR.^ 

-Sg. 439, 869 and iZQ-Enkancement—Compe¬ 
tency of reyisiofs for-Jail appeal of accused already 

dismissed ,' , l 1 

Though an appeal by the accused from Jail has bMU 

dismissed by a ringle Judge, nevertheless a p 

the enhancement of the sentence would lie. ® 

Code. Is no bar to the exercise of the power of «"han 
roent by the High Court as that 
subje.'t to the provisions of S. 430. Cr. P. . 

ceptioij to which covers ‘he power of e • 

^.Ganga Hath and Yc^rk^, Jh') ^MPEKOR J- 
CHARAN. 2021.0.586-1942 A.W.E (HO.)293= 
1942 ALW. 606=1942 A.Cr.O. 161=43 Cr.LJ. 
867=1942 A.L.J. 376=A.I.E. 1942 All. 339. 

--*S. IZ^^Enhanccment of sentence—Priveiples. 

The Hi,h Court does not interfere m revision unlew 
the fenlence is manifestly Inadequate. It is also slow t 
interfere when the convlrt lias already been discbmgea 
from jail—though this is not an insuperable obst^ie. 
{RhiJe, /.) EmpkroR v. KhURSHID AHMAD MIOTO. 

44 E.L R. 167. 

-3. AZ9-~FiHdings of fact— Inter fertnee— When 

iunifsed. . ^ . . 

The Chief Court does not interfere in revision with 
findings of fact except In exceptional cases such as where 
the lower Courts have approached the case from a 
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OB. P. CODE (1S98), 8.439. , - - - - _ 

Tiiong pwnt of view and the evidence produced has not proceedlnga, /.) GULAM .Sheuazee v. 

received due consideration, where the findings of fad are KING. 199 I 0. 478=^14 B B. 27 Sb 4S Ct'.L.J. 492 
not based on evidence on the record and h proved to be ' - A.I.B. 1942 Bang 48. 

A gwtfkivB ■ k. ■> t g W alv T.& — ■ ■ - ^ t __ ^ v* 


ICMIVCU UUC WUSIU^I dliVil} nUdv 4Uv UUdllf^a U4 IdVt ctl6 

not based on evidence on the record and h proved to be 
wrong from the record it>eif, where the Judgment of the 
loner Court is palpably wrong, where ih' ic has been a 
miscarriage of justice or where the case appears to be 
, doubtful against the accused and the benefit of doubt 
has not been given. (Agartvai, /.) itAM \ATH DaVE 

Emperor. 202 I.O. 882s»ikrg 199 = 10 x 0 r» 
W.N. 486■= 1942 A.W.E. (0 
161>48Cr.L.J. 830-1942 
Oudli473. 

-8 .439 and High Court Buies, Oh. IV, E. 16 

(O.P.)—Order of Criminal Court -of Appeal-High 
Court, if can revise directly. Sft l94i Dig, Col. 478 
NATHUR. 1 M, In re. 43 Cf-L J. 24. 

-Sa 439 aud 435—Pending case—lnter/erenco in 

revisjon—Powers. See 1941 0;g. Col. 477. Har- 
BhaJAN SINGH,/« rx. I.L.B. (1942) Nag 494 = 43 

?qA« 228-14 BN. 216-A.IJB. 

1912 Nag. 38. 

S. 439-Powers of High Court—Alteration of 
finding and sentence. Set 1941 Dig.. Col. 477. BecHaN 
JHA V. Emperor. 23 Pat.L.T. 81. 

S. unAtr S. 144— 

The opinion of a Dwinct MagUirate, expressed in an 
order under S. 144, Cr. P. Code, although entitled to 
great weight, is not absolute and cannot Interfere wirh 

o^Mt'e^Code' : 

297-A.i.E. 1042 Sh. 

~ “ ®‘ 4S9*—Prpr//Jf#iyi under S 144 • 2 
11 cannot U doubted at least after . 

>23 ol S,^35, C. 1.. cS' 


1923 of S. 435 Cr l> rT amendment in „ 

s. iM, c. p. cd,." All ■»,'-> '^e»> 


Mr. AAU|^ « 0 . 

8. 439— pr^eeJings— iievtsioH- 
PrailUe. 

There is. in the anxiety shown to quash pioceedings 
at the earliest possible stage, a tendency to bring revision 
applications for that purpose before the High Court 
before the facts have been fully ascertained. It is not 
the practice of the Allahabad High Court to take evi- 
denee in revision applications and in many cases it is 
dfesirable that the trial should proceed and the Question 
of law involved be dealt with in the regular way in the 
first instance as part of the trial. Uobal Ahmad. C. /. 
Braimd and ^r. //.) KaNHAIVA LAL v. EMPEUOR 

I.L.E, (1942) All 344 = 1991.0. 607=14 E A 389= 
43 Cr_L J. 490= 1942 O.A. (Supp.) 92 =1942 A.oT. 
^60--1942 A.L.J. 86 = 1942 A.L.W 79=1942 A 
W.B. (H.C.) 42=A,IE. 1942 All 148 (P B ) 

ZJT} 4S9-<?««/*/«//JrW/«^f-7'>4/></ 'eomplaint 
after dnmutal of fjjo stmilar complaints. 

harassed alieady by 
two similar complaints, both of which have beeii dis- 
musedor he himself discharged, is amDir«?rH fn, 

quashtnga third complaint Lde on the same fa/°8 

-~S.m~-Qaestton of fact^Wkether evidence ie r„ 
3, in 

1 ire question whether evidence m nr :« ___ r 

188. Cr.L.J. 670 = AI.B. 1942 Pat, 


.W.N. 1 S 6 A.Or^. 140-43 Cr.L = 


l«mUng crfmin^ar ca» ^ «*>h a 

where a nerioi. ii belnc j 5^^' such as 


1942 Ond 
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OB.P. CODE (1899), S. 439. 

- -S.iZ 2 —Scope-~~DutyafConmi/ giu reustns 

*or order. 

Ch. XXXII of the Cr. P. Codegovcinmg references 
and revisions says nothing about the giving of reasons for 
any order passed, and it must be taken that the Legis¬ 
lature did not intend to make it obligatory on Courts of 
revision and reference to give reasons for their orders. 
Nevertheless it is. as a rule, desirable that reasons 
shoufd be given so that in exercising its revisional juris- 
diction the High Court might know what was in the 
mind of the lower revUional Court when that Court 
pasred its order. {Horwill, /.) VenKATAPPa 
LaTCHANNA. 2031.0 206*56 L.W. 424*1942 M. 
W.N. 438=44 Or.L.J. 70=A.I.R. 1942 Mad. 653 = 
(1942) 2 M.L.J. 103. 

, ■ .g. 439— Scopt^Juritdietion of High Court 

^Stisiont tried for offenet under 5. 366, /. P, Code — 
Order forttay by Sessiotif Judge under S. 13(2) of 
Sind Frontier Rtgulatiemi—Legality and propriety— 
if falls under S. 17 of the Regulations^Revision by 
High Court—/urisdielion—Sind Frontier Regulations, 

Ss. 8 and 13. , 

It cannot be said that an order staying procewmgs 
under S. 13 of the Sind Frontier Regulations is an order 
which by necessary implication falls within the provi- 
Sions of S. 17 of the Regulation, and that therefore it 
cannot be revised by the High Court under S. 439, Cr.P. 
Code. S. 13 of the Regulations must be read with and 
in the light of S. 8, S. 8 is a governing section Jaj »s 
Ss. I2and 13 are concerned. An offence under S. 3 oo. 
I.P. Code, does not fall under S. 8 of the Regulations 
and is not an oBence which can be tried by a Council of 
Elders, and a Sessions Judge has therefore no jurisdi 
tion to pass an order of stay under S. 13 (2) m respect 
of such an offence. If -he passes such an order. U is an 
unlawful and improper order, but it is stilj , 

passed by him in a trial held under the - r.P. ^ _ 
bis order therefore falls within the scope o the revision 
al powers of the High Court under S. 439 read with S. 
423 U) (0. Cr. P. Code. The High Court has there¬ 
fore jurisdiction to set aside in revision the order of the 
Sessions Judge purpoiting to be passed under S. 13(2; 
of the Regulations, but which in law is not passe- under 

that section at all. “"x Km 

PEROR V. SHER MAHOMED AU. l.UV,. 

248. 

_^8. 439—Scope—Revision against Older under 

S. 476-Powers of High Court-If hnutc-d by S. 4/^B 
-Order for proper inquiry -If can 

Dig.. Col. 478. VaLIRAMULARAM p. OOVINDRAM. 
197 I.O. 774*= 14 R.S. 120 = 48 Or.L J. 259. 

_S 439 —Time limit fixed by the Nagpur High. 

Court—H Inflexible-Time spent in moving District 
Maeistrateto prefer appeal —If can be deducted Pr6 
nerProcedure to be followed. See 1940 Dig., Cr.l. 5l0. 
Ramji t'. JaGannath. I.li.R. (1942) Nsg. 

265. 

Ss. 439 Failure to appeal 

476.5— ae to iitrisdiction to enter- 
^ain eomplaint if can be raised in nvision after eon- 

Awarding to S. 439 (5). Cr. P. Code, where an 
appeal lies and no appeal Is brought, no proceedings by 
way of revision could be entertained at the instance of 
the parly who could have appealed. Hence where there 
has been no appeal under S. 476 B, objection that the 
Court had no jurisdiction to entertain the complaint 
could not be raised in revision againsi the conviction. 
iBtnmtt /.) Sheo NARAiN ». Emperor. 2011.0. 
^g|5.l5 B.O.90=1942 O.W.N. S92-1942 A-W.B. 
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CR. P. CODE (1898), 8. 476. 

(0.0.) 252=1942 ACrO. 116=43 Or.L.J, 668= 

1942 O.A. 273=A I.R. 1942 Oadb 439. 

■ ■ -S. 443— Order Accepting claim vf accused—Revi¬ 
sion. 

Although ail Older of a trial Magistrate accepting the 
claim made by an accused person under S. 443, Cr. P, 
Code, and committing the accused for trial by the 
Sessions Court is not appealable and cannot be set aside 
by the Sessions Judge himself, there is nothing to pre* 
vent him from repdrting the case for revision to the 
High Court for the commitment being quashed, if he 
considers it to be illegal. {,Bhide. },) EMPEROR v. 
L GulaTI. 2021.0. 769=43 Ot.LJ. 901=A.I.E. 

1943 Lah. 8. 

-S 44S (1) (a) and Applicability—Com¬ 
plaint against Indian firitish tub/eci under order of 
Court on application made by European British subfeet. 

A complaint under Ss. l93 and 406,1.P.Code, 
an Indian British subject made under an order M LO?" 
as a result of an application filed by an European British 
subject, does not come within the purview of cl. (.uj 01 
S. 443(1). Cr. P.Code..hut falls "ilhin cl. (i)of‘hat 
sub-section. {Bhidc. J) EMPERORS'-C.L.GULATl. 
2021 0.759=43 Or.L J. 901=A.I.R. 1948 Lab. 8 . 

_Ss 409 and 470—Lunatic accused—Procedure 

-Examinaliou by Medical Officer-When required.- 

.J,. 1941 Dia..Co!.479. The Kino v Kala Nvo. 

19710.654 = 14 R.R. 161=48 Or.L.J. 228. 

g ^•JQ~"Court”—district Magistrate <uti»g 
under S. 8 (2), Sind Frontier Regulation—Status 

‘’^The hearing of evidence is not an essenfial prelimi- 
„Jv Lfo?e a Magistrate can be held to be acting as a 

dealt Therefore even though a 
Sing under 8 . 8 (2). Sind Frontier . 

„o, alt upon evidence which he ^'arci, h^« 

Still a Court within the meaning of S. 476. Cr P. t ^e. 

and H^cdcn, /•) KahAMDIN .. EMPPROR- 

TLR ( 1942 ) Ear. 66 = 200 10. 630=16 R.B.2 « 

Ori j 70i=^I.B. 1942 Sind 75._ 

n 476—Dutjsof Court-Inquiry under-Con« 

complained against in 1 I 7 IC. 

480. ValiRAM LilaRaM GOVINDRAM. wr 

774-UR.S. l20 = 48Or.L.J. 269. - 

-S. 476-Expediency p Code. 

tory statements by witness ,®^J,„J_ 4 |tcrnative 

and later in committing Magistrates of 

charge of perjury-Sanction for P^o«cution-Daiy ^ 

Con,I si 1941 Dig , Coh/SI- 

t.. EMPEROR. I.L.B. (1942) Bom.26-197AV. 

= 14 BB. 228- 48 OrL J 167 _ ifaPpH- 

- 8. m-Mature of appluation-s. 25U. M opy 

appiication utide, S. 

complaint, but i. metely “ “W ‘ p'Code.ta no aPP«- 
be made. Therefore, S. 25a tr. AHMAD 

cability. (Blaeicr, /.) Or.LJ- 

Shah. 202 1.0. 724=44 P.L.B. 510-43 Oi- 

—S. ^ 76 ~Order under, based on the opinttm of ^ht 

appellate Court—Validity. rfisnilsS' 

Where a suit decreed by ‘he trial Court 

ed on appeal and the defendant applies . . ._ jbe 

Court fo: an order under S. 476 it i. ?" ™ 

trial Court to Judge the truth or ^ ( ^^5 

aninfloenced by the opinion of . ij its 

the Cou/t which makes the the 

own independent judgment “P° t«.*himIEE v. 

case. iHiyogi, /.) ASGARAU MULLA IbrahJMJEE 
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os. P. CODE (1898), 8 - 476. 

EMPIROR. LL.R. (1942) Nag. 696-2011,0. 170 
= 15EN. 45=4SOrX.J. 649 = 1942 N.L.J. 257 = 
AXB. 1943 Nag. 80. 

8 l. 476 and 94—/’wKr/ of Civil Court tomiHer- 
ing applKotioH under S. 476— /teeouru 4oS.9^,if 
permitted. 

A Civil Couit does not cease to be a Civil Coart 
when it is considering an application made to it under 
S. 47A Cr. F. Code. Hence it cannot have recoarse to 
S. 94, Cr. P. Code, in such proceedings and the parties 
should not be curopelled against their will to submit to 
examination or to produce documents. (Gruer, J.) 
BlSHAMBAKDAS V. MURTA KALRA. IL.B (1942) 
Nag 667=2001.0. 68 = 14 R.N. 817—1942 N L.J. 
188 = A.I.B. 1942 Nag. 73. 

~~ — 3. 476— Pr^teeution under — Propriety—False 
siaiemenis made in family dispute. 

The circumstance that false statements nere made in 
a family dispute is not a sufficient reason for refraining 
from action by prosecution under S 476, Cr. p. Code, 
against those who made those false statements. If in 
fact the false statements have been made from motives 
not in themselves evil, the trying Magistrate may take 
that circumstance into account when awarding punish- 
mint. {Davis, C. J, and IVeston, /.) DiPOMaL 
Murijmal V. Empsror. I L B. (1942) Kai. 64 = 
16 B.S 6 = 200 I.O. 814=43 Ct.L J. 720=A.I.K. 
4942 aiod 98- 

' ■ ““ 8 . 476 (1) AQd {2)—yurisdieiion — Bxpedieney 
of prosecution—Magistrate to whom complaint is made 
—Power to send Pack proceedings to complaining 
Magistrate for making further inquiries—Proeedure. 

It U (he Court which considers the question whether 
it shall lay a complaint or not that has to be satisfied 
whether it is expedient in the interests of justice that an 
inquiry should be made; and S.476(1) give* to that 
Magistrate complete discretion whether to conduct the 
preliminary inquiry or not. When once the complaint 
is sent to the Magistrate having jurisdiction, he must 
procecdunderS. 476 (2) which says that he shall pjo- 
cced thereupon according to law as if upon coroulaini 
made under S. 200. It is not for the Magistrate to 
whom the complaint is made to conUder whether it is in 
the inieresis of justice to make a complaint and such 
Magistrate has no jurisdiction to send back the proceed, 
ings to the Magistrate making the complaint to make 
further inquiries. {HorwtU, J.) RathnaSwaMV 
Pii^tR ajaratnam PJLLAI. 66 L.W. 691 -1040 

M.W N. 694-A.I.B. 1049 Mad. 60= ( 1942 ) 2 M L 
J. 881. 

-—- 8 . 476.A—AddltlOTal District Judge—Com¬ 
plaint in respect 0 / ptoccedirgs In Court of Subordinate 
Judge—Competency, 1941 Dig.. Col. 483 Hab 

NANDA N GlR v. BawAN SlNGH. 23 P.L.T. ^ * 

”*• fJS-A.-AppHcabmiy-Complaint by suDerioi 

Court—When can be made. See l941 l«g., Col 483 
Har Nandan Gir V. Bawan Sjngh. 23 p t, t o«' 

~~'a — ?; ‘'Subordinate” Court—Villa.. Con»» 

under Madras Village Courts Act—If ‘ 

District Judge or District Munsll for purpoe^ s 

by wlguial Court •nd'^^appJSthJT 
Appial—II llae. See 1941 Col 483 n 

gir ». Bawan Singh. 2SPLt' ei *^^*<nandan 

Jt a7N.tt y,_ . ,.*•***. MO. 


-a i7i'Z-Cmitrn.t,onZA»^' 
plaimi"-Appfal hied stong untk fetflL 

xaliJ-Ce.uAtd • opy tf eampUintTe^/i 
tfapptaJ-Pf iZ^ *"*'* 


iee»w.->. 


OB. B. CODE (1898). 8.476 B- 

S. 476*B, no doubt, contemplates an 'appeal against 
the complaint which is ditected to be filed. But 
the section is not happily worded, b^ause it is clear 
that an appeal must in reality be against the order find¬ 
ing that a complaint should be otade and not against 
the complaint itself; it will be only in the Said order that 

reasons for the making of the complaint would be given. 
S. 419, Cr. P. Code, only refe >8 to copies of judgment, or 
order appealed against, and 4 complaint cannot be said 
to be a judgment or order. A complaint under S 476 

An appeal under 

b. 470-B, generally speaking, must, in the nature of the 
proceedings, he not against the complaint, but acaiust 
ihe order finding that a complaint should be made. While 
an appellate Court dealing with an appeal under S. 476-8 
Cr. P. Code, might say that it is desirable that a copy of 
the complaint also should be before it and not merely a 
copy of the order, or might even direct a certified codv 
of the complaint to be pioduced before !> 
would deal with the appeal; it is not justified in dis* 

‘he ground that only a 
copy of the order, and not a copy of the complaint has 
been filed along wuh the appeal, without giving the 
api«llanian opportunity to produce acoov^ih.r^^ 

plaint. According to the proper construction of S 476 B* 

an appea against the complaint Itself necessarily include; 
an appeal against the order findine that a roS- ! 

should be made-ihe order and the'complaint madrin 
pursuance thereof being for the purpose of app«i oarr 
of one and the same thing. {Davis, C / 

/.) CH.3.LD.S 3. 

n«ted sections, whether they originate i„ a Civil or CrT 
mma or Revenue Court, are criminal pro^l 1' 

A„M*„ SH,„. 203 V 0 .M 

Power Of District nfamllrl iT 

to suiurdinate magistrate bearing 

appeal to the Court to whi?h ^hymy of 

from the Court which lays the comSF** ® ^''^'^atily Ue 

S. 476.B. The ismedy SI noSZ r ^y 

the complaint i» made. A District 

■an appeal is picferred under S 476.^ 

send the appeal for bearing to a ankfr)i^“ "® 

to whom the complaint wa$ made h 

under S. 407(1) that cant sTt bv 

irate to a subordinate mSrate 

kATH^ASWAMy P|rrAt „ / . 

-CJ942) 2 M.L J. 881. J043Ma(l. 60 

-8 476 B-Order 4/ e 1 , 

*>"derGAirdiansa<id Wards Si *" P^^eedings 

An appeal fi^ order 

Judge under S. 476. Cr. P « Subordinate 

dings under the Guardian, from piocee- 

Datnct Court and not 

appeals under S. 47of thatZt Althtugh 

him he not to the DtstiL^ cil®“ Pa«ed by 

Court the Court to which aDne?^ Chirf 
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OR. P. CODE (1898), 8. 476 B. 

Ear. 64 = 200 1,0. 814=16 E S. 5=43 OrL.J. 720= 
A.IE. 1942 Sinrl 98. 

-S. 476 B fff app'llaU Court—Juris- 

diction toremand can directing Court of first instance 
to file eomflaint. 

. S, 476-B,Cr.I. Code, in express terms empowers the 
appellate Court either to direct »vUhdriwal oi thecom- 
plaint (.which has been-made by the lower Court under 
S.476) or to make a complaint which the lower Court j 
might have made under that section (where the lower 
Court has refused or ondtted to do so). Reading 
Ss. 476 and 476 b, togetiier It is evident that the law 
requires the Court deciding to lay a complaint to make 
the complaint itself. Hence in an appeal under S. 476 B. 
Cr. P. Code, the appellate Court has no jurisdiction to 
remand the case directing the Court of first instance to 
file a complaint, but must do So itself. (Afya Bu, J.') 
BABU RaMNIRANJAN P. MUK NATH SlNRH. 1941 

Eaag.L.E. 764 = 19910. 613=14 E B. 274 =43 Or 
L.J. 669=A.IE. 1942 Bang.64 (1) 

-Sa. 476-B and 106 {!) (a) and (3)—Re/ural 

to make complaint in respect of offence under S. l82, 

I. P. Code—Appe.ll—Forum See 1941 Dig., Col 483. 
CitANDRAKUMAR DlKSHIT ^. RamESH CBANDRA. 

43 Cr.L. J. 5U=A.I.E. 1942 Ondb 60. 

' 8.476*B—'Right of appeal—Court issuing notice 

to witness suo motu—Order subsequently declining to 
take action—If appealable. .S/^1941 Dig . Col. 483. 
SlTA Ram V. Brij BehaRv. 23 Pat.L.T. 210. 

■ ' "S- 480— Procedure—Offence under S. 218, 1. P. 

Code—Magistrate hearing tvsdence and postpening 
sentence to subsequent day—Legality. 

The power given to a Court'under S. 480. Cr.P.Code. 
is a special power jo deal with a case of insult offered to 
the Court in its presence. The Court is n6t bound to hear 
any evidence. It can rely on Its own opinion of what 
happened, and can detain the offender in custody, take 
cogniaatice of the offence and sentence the offetider. 
But all this must be done before the thing of the 
Court, iV., on the same day. There is no pouer In the 
Magistrate to bear the evidence and postpone sentence 
until a later day. He acts illegally if he acts upon a 
subsequent day. {Beaumont. C.f. and Sen. /J 

Emperor o, shanicar Krishnaji 201 I C 6or>= 

15 E.B. 120-43 Cr.LJ. 769=44 BoiaLE.439- 
A.I.E. 1942 Bom. 206(1). 

'8.488—Amount of maintenance—Maintenance 
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CB. P. CODE (1898), 8. 498. 


Sg. 488 cUid 386—Enforcement of order—(Jrder 
attaching immovable property—Legality. See 1941 nig., 
Col. 484. Labh Singh v. Punjab Kaur. 4 S cr.Ii. 
J. 61. 

S. 488 —Major child—Right to maintenance 
when unable to maintain himself Of herself. See 1941 
Dig., Col. 486. KaNNIAH NaIDU v. KaJaMMAL. 14 
E.M. 360. 

■ Ss. 488 (3) and 490—Enforcement of order— 
Proper procedure—Proper term of Imprisbnmeni—Costs 
recovery—Procedure. See 1941 Dig., Col. 487. 
Maung Tun Zan ». Ma Myaing.. 43Cr,L.j. 30. 

- ' S. 488 (4)—Applicability—Helpless wife ill-trea¬ 
ted by husband—Submission to amount agreed upon by 
panchayat—If living separately by mafaa/ consent—' 
Right to order, 1941 Dig.. Col, 487 Tek CH(tND 
V. Kai.aVaNTJBAI. 197 I.o. 848=14 ES. 180-^ 
Cr.L J. 290. 

S. 488 id)—Cancellation— Effect—Order (or 


to child—If to Cover cost of education—Bare* maintcO' 
ance—If sufficient. 1941 Hig.. Col. 484. TeKCHAND 
V. KaLAWantibai. 1971.0. 849=14 B.S, 130=45 
Or L.J. 290. 

——S. ^'i—Chtld—Right to maintenante -— Separa¬ 
tion of husband and \aift — W$fi retaining custody of 
child—Application for maintenance from husband'^ 
Competency—Plea that father is entitled to custody of 
child—Jf open. 

■ Where a husband and wife have separated under an 
agreement by which the husband uives the wife land 
yielding income for her maintenante and undertakes to 
maintain their child, as long as the child remains wifb 

the mother, the latter is entitled to receive from the 
husband sufficient funds to maintain the child and to 
institute proceedings under S. 488. Cr. I*. Code, .ngainst 
the husband for that purpose. It would be improper for 
the Court to refuse mamtcnance for the child merely 
because It IS of opinion that the mother has no right to 
he cus odyofthe ebUd. It is/or the husband (father) 
to institute proceedings to obtain custody of the child if 
hehasanght toil, {fforwitl, j.) KHISHTAppa v. 
PREMAL^^MANI. 203 lO. 616=l.-42 M W-N. 
682 = 55 L.W. B 68 =AJ.B. 1942 706. 


maintenanee in favour of wife—Cancellation on ground 
of wife living in adultery—Retrospective effect. 

There is no justification for the view that an order for 
maintenance is to be treated as a good and executable 
order until It is cancelled or set aside- Where an order 
for maintenance in favour of a wife is cancelled under 
S. 488(5), Cr. P. Code, on the ground that the wife was 
living in adultery, such cancellation has the effect of 
extinguishing the wife’s right not only in regard to 
future maintenance but also asregardi the arrears of 
maintenance accrued due in the past. A magistrate 
cancelling the order cannot make an order for paymetil 
to the wife of the arrears ef m.dntenaDce up to the Ate 
of cance’hllon. (Broomfield and Wassoedew, //) 
Sangavva GuIappa rr. GuLappa Kariveppa. 262 
10 328 = 16 E.B .161 = 43 0r.L.J. 826 = 44 BomX. 
E. 614 =A.I E. 1942 Bom. 268-. 

g 488 (6)—Scope—Non-compliance—Effect on 
order for maintenance. See 1941 Dip., Col. 487. RUP. 
CHAND teSARDAS V. EMPEROR. 199 I.C. 367^14 E- 
S. 188=43 Or.L.J. 551=A.I.E. 1942 Sled 32. 

_S. 488 (^)—Person employed in one •place Pay¬ 
ing casual visit to another place and staying there dur- 
ingvisit—If "resides" ot latter place. 

VVhere a person employed in Bangalore id the 
Mysore Slate pays a casual visit to Trichinopoly in 
British India In order to see his relatives and 
intends to goto Bangalore again, U cannot be saW 
that he “resides" at Trichinopoly during his slay Jbere 
for purposes of S. 488 (8), Cr. P. Code. . His tesidence 
for purposes of S. 488 (8) is Bangalore and not Trlchi- 
nopoly. Hence a Magistrate at Trichlno^Iy has no 
jjrisdiction to entertain a pelilion by his wife or mail.* 

tenance under S. 488. Cr.P. Code. 

side” explained. {f/onoiH, M W N 

S' SaKUNTaLA Bai. 66 I-W. 308=1942 M.^N. 
369= A.I.E. 1942 Mad. 666 = (1942) 2 M.L-J. 1^- 

-8. 495 {qf)—APplicability-Seeurity prceecJingt 

S. 495(4), Cr. P. Code, does not in terms apply tn 
pro<ee<Jrngs under Chap YIIl. „,tA 

analogy it is not desirable that a police offi< er ^ * 
conduct a case under Chap VIIl if he has taken 
ihe investigation, and if he should apply for permissic 
under sab-S. <1) to do so, such permission may very 
properly be refused. But there is no provision ot law 
which prevents a Magistrate from granting such permis¬ 
sion. {Davis, C.J. and .Weston, J.) EMPEf'OR 
MaNICK. 2031.0. 90*16ES. 72= 44 Or.LJ. 44. 

—S ^^^—ApplieabHify and seofe^Pewer to grant 
hail to person eenvieUd of an offence or against tvhom 
order under S. 118 has been pasltd. 
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CB. P. CODE (1898). S. 496. 

S. 496, Cr. P. Code, can have no application once a 
person has been convicted of a substantive offence or 
has been ordered under S. II 8 . Cr. P. Code, to furnish 
security. It can apply duiine the pendency of criminal 
proceedings whether in regard to an offence or under 
Ch. Vllf of the Cr. P. Code. It only covers the case of 
accused persons and not persons who b 4 ve been convict¬ 
ed of an offence. {Lob}an'i WertON, //.) EMPEROR 

KaSULBUX. I.LJa. (1942) Ear. 278«A1.B 1942 
Bind 132. 

■' '"S. 498— Chargf'ifuit tor bailable offentti^Bail 
granted udtA^ eonditian~Fatidity. 

The accused who were charge-sleeted by the police 
under Ss. 147,148,447, 324 and 323. Indian Penal Code, 
applied for bail and the Magistrate granted ball under 
8.496, Cr. P. Code, subject to a condl Ion that “they 
will not enter on the disputed land liJl the disposal of 
the case.” 

Held, that as the offences with which the aCcused 
were charged yttre bailable offences with regard to which 
the Magistrate had no discretion in the matter of grant* 
ing bail, the extraneous condition imposed bv the 
Magistrate in granting bail was not authorised by law, 
and should therefore be deleted. ^ Horwill, /.) APPaLa 
Honda,/ nr-/. 204 10. 88==65LW. 693 (2)^ 
1942 M.WN. 749 (2;-A.I.R. 1942 Mad. 740» 
(l«42)2M.L J. 663. 

■3. 497-~Bail bond— Cancellation — Accused 
Selling up alibi—If sufficient ground. 1941 Dig . 
Col 488 Kunja BipARi V, Emperor. A.I.E. 1942 
Pat.62<l). 

— ' 8 498— Stopi-^Potvert to grant bail — If restrUt 

id by S'^\2'i‘2)—Person against whom order Mas been 
made under S. WZ—Appheation for bait when ease 
comet before SeiHimt Juage under S. 123 —fiotvtrs of 
Sesdont Judge to grant bait. 

The provisions of S. 498. Cr. P. Code, regardlngad- 
mission to bail are vrry wide, and S. 133 (2), Cr. P. 
Code, contains nothing which can be interpreted as mn- 
trolling the very wide provisions of S. 498. A Sessions 
Judge acting under S. 123, Cr. P. Code, has therefore 
power to grant bail to a perron against whom an order 
under S. 118. Cr. P. Code, hat been made in a proceed 
ing laid before him. The fact that the grant T>f bail to 
such a person would in some cases result in rendering the 
order under S. UK nugatory by reason of the fact that 
the order would lapse by efflux of lime hy the time the 
order ie dealt with by the Sessions Judge under S 123 
(2) when it Is placed befdre him. is no ground for hcM. 
Ing that bail cannot be granted under S. 496, a 
S essions Judge ailing under S. 123(2), Cr. P. Cod# baa 
Jurisdiction to direct that the imjwi-onment should run 
from the date of his order and nut from the ilate of the 
Migistrate's order which c,.ines before him under 
S. 123(2). (/,•*<• tyeston //) EUPtHOR r 
KaSULHux. I.LB. 11948) Ear. 878 »AIR.i9j2 
SlDd 188 • 

- -8.619 —Record of statement— Saftcincy of 


evidence a* to absconding—If can he oueatlM^ Kv 
eccused. See 1941 Dig , Col. 490. KaRam u 
JAWAHAK SINGH i. EMPEAOR. 43 CP L J •. Sa d 
L.800 

8 6U^Bmd uirdee S. 

breach— Time fbr starting pnrvteibafli. ,cw losi it 
( •I'l, 49t), UH SR 1) SKHSH S. EUPgROR 14 R i 
44*43 Or.L J. 109 
- ■ — 8 614—Porfiatere of ball 

iMAMHtU* EUPgRirR. 197 10. rf* 19414^ 
0.306 - 43 OfOaJ 136-14 B.O 506-^lii£j 


Oudh 118. 


Y. D. l94>-» 


CE. P. CODE (1898), S. B22. 

p 

-^—S. 514 {7)^Applicability — Security given under 

S, 1l7. 

S. 5l4 \7), Cr;P. Code, permits production of a certi¬ 
fied copy of a judgment in certain security proceedings, 
but these do not include proceedings in which security 
was given during an enquiry under S. 117, Cr. P. Code. 
In the latter case, therefore, *a copy of the earlier judg¬ 
ment will not be sufficient evidence by itself in proof of 
forfeiture against a surety. {Beckett, /.) SajiaN 
SINGH V. Emperor. 199 LO. 98*14 E.L. 882-43 
Or L.J. 467=43 P.L.E. 711=A I E. 1942 Lab. 78. 
- 8. 616-A— Applicability—Jurisdiction of Magis¬ 
trate Complaint of criminal breach of trust sent to 
police for investigation—Property in bands of accused 
Ex parte order for trandine over possession to com¬ 
plainant—Legality. See 1941 Dig.. Col. 49l. RaM- 
CHETSING AWJUNSINf. v. DE<’JI KALYANJI. 198 I 0. 
426 = 14 RB. 320-43 Cr.L.J. 362=A.I.B. 1042 
Bom. 42. 

- ^.hn—Seopt of-^Right to the return of pr • 

eit —PotussioH or tnvnerskip— Property re. 
covered from bona fide pledgee^pledger acauUted on 
(hargt 0f tkift a ' 

S. 5l7 Cr. P. Code, authorises the Court to return 
the articles concerned whether or not an offence is com¬ 
muted in respect thereof to the person claiming to be 
entitled to possession. The expiesaion "person claimlne 
to be entitled to possession*'i* important, ft doe* not 

mean the owner. Ownership involves a question of title 
wnereas pos'essioi. does not. Hence wbete the articles 
wererocoveicdfroma 3 OT 4 /f,// pledgee, his possession 
being under a contract must be regarded as legal pat- 
session and if the contract is valid it must be aMwrmed 
that be would be the person entitled to posses^i n there- 
of as against the other party to the contract. (A'ltori, 

HUtJHULAL HaKNAKAV.AN S' SUKHMAN 2 1. 
?. N»g. 769 = 200 1 0. 347 - 43 Cr L J.* 698 - 

15 R.N. 12 -l94aN.L J. 2*0“ A I E. I 942 Nag 82 
®-620—‘ Court of appesi or revision*'—Ki* 

Dis- coi.«rFAT,Mn's.m“s' 

It cannot be SAid that it is al^utelv ^ 

mue notice before passing an order under S. 522 c7 P* 

LO^, and if no wbstaniial injustice ha* been ete^'L 
order »iihout issue of the notice may not he int* 4 
with in .evisioo. y.t 

' HARAN 1942 ALJs 687-19*2 AWR rtfn 

ms 

Wheie an application for an n»der for ^ 

rnade to the trying maglMrat# «nit„ S Ci r 

Code not at the hea.lrg bu, n.rWc than orTrJ .’ilTLr.J^; 
the c-^vtcuon. and i>.oi-nii>aed on ..... i . " 

of joriadictlon in that it wasmw made w.fh.r,'' **"! • 

from the date of c neta.on. the <ider u V , 

beca.ve 41 the r*pi»a-,on ol . r,^ Jh .K ' 

rh. H.,1, c.j:rk„'.t.r;‘" 

CtionenOar •< ^22 ‘Pr'i 

unAe, S. 522 13\ ahm- .n f«'rvvoo 

I.Iwfu-e the H gh Cofrt 

e. nsVANRSHWaa VWHS,; iL.» 

-9001 0 794-UB B 39-43 01 L *11 
Bo«.LA. 846-AJB 19UBii. 14^ 
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OB. P. CODE UW.8* 623. 


•Ss. 628 and bVI—AppluaUhty-^Tkefi—Magis¬ 


trate finding that artide luas stolen by ateuseii from 
eomplasnant and sold to C—fs'oeedure. 

The Magistrate in a casre under S. 379, Penal Code, 
came to the concluEion that the article was stolen by the 
accused from the complainant and sold to C. He there* 
fore ordered it to be returned to the complainant- 
Theieupon the purchaser C preferred an application to 
the Magistrate claiming-the article, and the Magistrate 
passed an order to the efiect that the complainant was 
entitled to possession of the article and the remedy of C 
was by civil suit against the seller (accused) to recover 
money paid by him. 

Held, that S. 5l7 was inapplicable to the case as there 
wat neither an inquiry not a trial in any Criminal Court 
and the order of the Magistrate could not have been 
made under that section. The only section applicable 
to the case was S. S23. (/^o,/.) SULLEMAN HaJI 
Ellias S'. Emperor. I.L B. (1942) Ear. 72=202 
I.O 220*16E.8.S7=43 0rX.J. 804-A.IB. 1942 
Bind 89. 


OB. P. CODE (1898), S. 626. 

S. 625—Scope—Property seized under S. Si- 


Disposal of—Duty of Magistrate. Set l941 Dig.. Col. 
493. Shroff Bodanna v. Empfror. 198 1,0. 671 
^43 0t.L.J.638=14 B.M, »faO=A.IB. 1942Mad. 
319(1). 

S. STA—Gioundsf^r tra>ufer~-Apprektnsiono( 


aciusid—Magistrate filing toritten statement without 
even reading tt. 

The fact that the Magistrate filed without even read* 
ing a written statement in which the accused made 
serious compfaints against him as well as .disclosed 
prima facie a good defence, may reasonably occasion 
apprehension in the mind of the accused. (Young, C. /.) 
FaOIR ChaND KaraM ChaND. 200.10. 446* 
16E.L 1=48Or.L. J, 632=44P.L.B. 104=A.I,B. 

1942 Lah. 122. . 

3,626-Ground for transfer-Apprehension of 


•B. 623— Proeedurt-^Duty of Magistrate—Charge 


ef theff—Accused denying charge and pleading that pro* 
Perly was foisted oh them—Aeguittal—Order for return 
of property to accused—Legality. 

Under S. 523, Cr. P. Code, the Magistrate is bound to 
order t^ie property to be given to the person entitled to 
possession; it is his duty under the section to make an 
inquiry as to the person entitled td possession 
order possession to be given to him. If he is 
after inquiry to satisfy himeclf as to the person 
to possession, he should under S. 523 (2), issue a 
mattea before parsing final order,. Where the arased 
Charged with theft plead that they have 

theftTand that the property alleged ^ and 

oi^hem and the Magistrate accepts fhis de ence ana 

acquits the accused doubting whether any th f 

committed, he should not order the pro^rly 

ned to the accused. Such an order is cleady «rong and 

illegal. iHorwill,;.-) ChiNNAVADO. 204 

C. 37 - 66 L.W. 713=1942 M.W.N- 727-A.I B. 
1942 Mad. 726i<l)«(1942) 2 M.L.J. 676 

MZ-Procedure-lndependent^ inquiry-M 


conviction. See 1941 Dig.. Coi. 493. CHUNI Lal t'. 

EMPEROR. 43 0rL.J. 71. , rav„ 

s 626 -Scope—Application for transfer-ton 


sideratiohs for High Coart-Cumulative effect of inci- 
dents or observations to be considered, o/e IW D'g-' 
Col. 494. MUNAR PANDEy V. EMPEROR. 43 Or.L.J. 
48=A.I.E. 1942Pat.77. ^ ' 

_„S. 626 —Transfer—Grounds—Cross complaints 

on same facis-Dismissal of 

transfer of other-If to be allowed. See 1941 Dig. 

Col. 494. Sadasiva gound.ar. /« «. 

(2)=14 B.M. 432=48 Or.D.J.^ 340=A.I,B. 1942 

—626—Transfer — Grounds — Magistrlte e*j 
amining accused before close of prosecution case and 
admitting inadmissible evidenM-U entitles 
claim transfer. See *'^41 Dig-. Col. 495. 

PANDEv V. Emperor. 43 Or.L.J. 48 =a.i.b. 

626—Transfei—Grounds- -Magistrate subor¬ 
dinate to’ District Magistrate who sanctioned pros.cu- 
tion-U ground for transfer of case to Cou t. 

1941 Die Col. 495. EMPEROU V. SORABJI KUS- 
TOMJI SI 10^733=14 R.B 269-^43 0r.L.J. 262. 

■3.626— Transfer—Grounds—Kemarks by Magis 


•S. 


J jiU».s-. s."S: 

as are avatla^e t at the time the pro- 

question ‘‘Ot." Se. but who was entitled Jp 
perty was ^y the ^lUe. ^ ^ 4^ 

p^session. Magistrate without any inde- 

lindl^SenguiJy regarding the ownership of the property. 
S S« provides for an inquiry only in the case where the 
ts^r^on entitled to possession is unknown. When the 
Macistrate had plenty of material before him on which 
to ^rive at a conclusion as to who was the person enti- 
t\pA to the ixisscssion of the article and has decided the 
iTeon that material, th^ High Court will not interfere 
with hU decision in revision. 7*) SULLEMAN 

Hah ELLiASy. Emperor. 1LB-(1942) Kar.72- 
202 lO- 220 = 16 E8.37=43Cr.'L.J.804 = AI.B. 
1042 Sind 89. 


•S. 623— Properly seized ^during investigation of 
j, crime— To whom to be restored—Seizure from pawnee 
—No offence against pawner proved—Order for return 
10 complainant against pawner—If justified. See 1941 
niff Col. 493. Babu Ram v. Emperor. 17 Lnck 
480 = 1971.0. 404=1942 A. Or.0.16=14 R.O. 323= 
43 Or. L. J. 164 = A.LB. 1942 Oudh 128. 


irate during examination of prosecution 
to accusedr-hJagistrate insisting on stamped petition fo 
each objSuon or^ behalf of accused lo ^latemenU o 
witnessus-Effect-Reasonabie 4 , 

Dig.. Col. 495. MUNAR PANDEY V. EMPEROR. » 
Or L.J. 48=A.I.E. 1942 Pat. 77. 

. 626 -Transfer-Giounds—Ttsal 

also revenue officer subordsneie to Mmlatdar on 

whose inquiry and report case is instituted. 

Whwe an application i. J-U 

criminal case on the ground that the tiia! ' . 

who as a revenue offieer'is subordinate to a , ^ 

on whose enquiry and report the case has been i > 

the High Couit as a rule will transfer the Mse. The Hig 

Court will not hesitate to transfer a case from a-i-g 

trate who may be called upon in the course of . 

to differ from the views expres-sed by his 

and who Will be very reluctant to make ^ 

criticism on an i^cer on whose favour h 

as a revenue officer. ^'V., .„hai 2031 

/.) Emperor .. Adambhai Abdullabhai^ 203 
0.257=44 OrL.J. 71-44 Boxn-L-K 

1942 Bom. 316. , .,/ 

-S. 626 (Sy-Adtournmcnl 

.nS /T .. he.miirate and consequent ssoy- 


■ A 


\ 


.1 


i 


application to District Magistrate and consequ. 
if amounts to. j _ c th< 

• 'V^ere on an application for stay une.. - 

Magistrate sends the appl^-ation to 

trate and the proceedings are thereby stayed it-dovs 
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CB P. COSC (1898). 8. 626. OB. P. CODE (1898), S. 666. 


a moon t to an adjourn meet undef that taction. 

/.) Bhacwat 1. Empbkor. 203 I.O. 
6a4--19420.WN. 448-1942 A.WS. (0.0.) 290 = 
1942 A Or. 0. 148-1942 0. A 337-A.I.B. 1942 
Ou(lli429. 

3. 636 {Zy^Naturt of pret-nions of—Effiel of 

iHfrtmgimfKf, * 

Tb« provtiions oI S. 526 (8) of the Cr. P. Code are 
mandatory and hence if they are iniringe<i the whole 
trial becomee illegal. {AtorvMl, /.) BhagwaT v. 
Emperor. 20310.624 = 1942 O.W.N. 448 = 1942 
A.W.B.'(O.O) 290 = 1942 A.Cr.O. 148=1942 O.A. 
3S7-A.I.B. 1942 Oadb 429. 

■S. 626 (8) Proviso— i>uimaiion—‘ 
Meaning-^Ktittiionof priot applttatioH to th« trying 
Magittrait to transf tr-^-Substqwnt applicction for stay 
intimtsing inttntiOH to apply for traHifer~^R<iecthi% 
if iuttifiable. 

The 'sobseqaeot intimation’ refererd to in the proviso 
* to S. 526(8), Cr.P. Code, coaid only mean that referred 
to in the sub'Section itself, that is an intimation to the 
Coart that the applicant intends to make an application 
under the section. Hence where an application was 
made to the trying Magistrate himself to transfer the 
case as he was likely to be cited as a witnes.« and that 
was rejected, and a subsequent application was made for 
stay intimating an intention to apply to the Chief Coart 
for transfer, it was held tnat its rejection under S.-526 
(8), proviso was not justified. {Agarwal, / ) BhaGWaT 
V. EMPEROR. 2031.0 624=1942 0.W.N. 448 = 1942 
A.W B. {0.0 ) 290=1942 A Or.0.148= 1942 O.A. 
S37-A.I.B. 1942 Ondb 429. 


‘8. 628 (.2)-^District Magiitratt—Powers of 
transfer — Sub-Magistrate having no jurisdiction to try 
case before him^Procedure^Jurisdiction to decide 
whether ease is triable by Magistrate—Tratufer by 
District Magistrate or High Court — Legality. 

Neither the District Magistrate noi the High Court 
ought to transfer a case where the subordinate Magis¬ 
trate has no jurisdiction; (he proper tribunal to 
decide whether ^hc case is one within hit jurisdiction 
and whetbeV or not be should continue the trial is the 
■ubordinate' Magistrate himself and not the District 
Magistrate or the High Court. It is open to him 
to try an' accused for an offence less than that 
revealed in the complaint although it would ordinarily 
be improper for him to do so. If be has no jurisdiction 
' he should return the complaint for presentation to pro* 
per Court, {fforwill, J.) CHKIXaPPa CHETTIAR 
Jure. 203 10.620=1942 M.W.N. 693-65L.W 
649=A.I.B. 1942 Mad. 716={1942) 2M.L J.308. 

-8. 630 (p)—Scope of—Trial of offence less 

serious than one committed—Effect—Interference by 
High Court., See 1041 Dig. Col. 496. PBRXanNa 
MUDALI. /ri re. 1981.0.428=14 B.M. 454 = 43 
Oi.L.J. 361-A.I.B. 1942 Mad. 31 = (1941) 2 M 1, 
J. 420. « 


—7-8. ZSl—Applieability^/uritdiclim extrciteibli 
only by foretgnCourt—Wrongful exercite by Court in 
British India—if curable. • 


S. 531, Cr. P. Code, applies only to inqpiilea in British 
India and cures lack of jurisdiction in respect of each 
inquiries But it does not condone the wroneful eierci« 
•of Jurisdiction by u British Indian Court *hen only a 
foreign Court has jurisdl.iion in the matter. iHoresnll 

J.) BalaKrishna Naihu v. SakuntaLa Bai Zh 
L W. 806=1942 M. W. N. 369- A I B. 1942 Mad 
666-(l943)2 M.L.J. 134. 


,- casts—Rtiording of defemee 

eviden.t in ome— Curability, 


Where it was at the request of the accused themselves 
that the defence evidence in the case was recorded in 
only <. ne of the connected cases and was read in all of 
(hem, no miscarriage of jbstice could have occurred and 
S. 537, Cr. P. Code, is a clear bar to the qua-shing of 
proceedings on such a ground. (Davies.) JHANTA LAL 
('.Emperor. ig41A.M.L.J.96. 

-8. 637—Scope—Non-compliance with S. 342, 

Cr. P. Code—Effect of. See CR. P. COD^, S. 342, A. 
I.B. 1942 SlDd 102. 

■—8.689-A—Applicability—Accused person. See 
1941 Dig., Col. 497. Emperok v. Mahtab Singh. 
I.L.B.a941) AU. 636. 


-3. 640—Discteiion and powers of Court under. 

See 1941 Die.. Col. 497. NarayaNaN Nambiar, /m 
re. I.L.B.(1942> Mad. 494=43 Oi. L. J. 667=14 
B.M. 691 = 199 I.O. 406-A.I.B. 1942 Mad. 228 = 
(1941) 2 M.L.J. 787. 

—8. 640—Powers of Court'under. See 1941 Dig., 
Col. 498. SARFARA2 ALIZ'. EMPEROR. 17 XUck. 20. 

“3. MO—Powers under discretionary. 

The powers under S. 540, Cr. P, Code, are discretion¬ 
ary and Court cannot be forced to exerci§e them at the 
bidding of the parties., J.) NOOR MOHAM¬ 
MAD IMT1A2 Ahmad. 197 10. 839=48 Or.LJ. 
280=14 E.O. 363=1942 A. Or. 0. 1=1941 OA 
1008 = 1941 O.W.N. 1290 = 1841 A.W.E. (0. 0.) 397 
-A.IJt. 1942 Oudh ISO. 


-.8. 640—Scope and applicability of. See 1940 

Dig., Col. 531. Hanskaj*'. Emperor. IL.R (19421 
Nag. 333. ‘ 

"8.- MO—Scope—Appellate magistrate—Power to 
examine trial magistraie to ascertain what transpired 
at trial or to enquire what procedure was followed. 

S. 540, Cr. P. Code, gives very wide powers to all 
Courts at any slage in any proceeding to famine wit¬ 
nesses if such evidence appears necessary for a just deci¬ 
sion of the case. Ad appellate magistrate is therefore 
entitled to ascertain wbat transpired in the trial Court by 
calling for a report or otherwise. There is nothing 
wrong in an appellate magistrate summoning the trial 
magistrate as a witness in the appeal and enqulrmg of 
him what procedure had been adopted in the trial Court 
(Horwill. J.) PATI'ABHIRAMAVYA. /«/^. 203 10* 

461-44 Or. L J. 6 = 1942 M.W.N. 681=66 L W 
617=A.I E. 1942 Mad 668=(1942) 2 M.L.J. 278. * 

——S. M2—Appiseabihty—Statements recorded by 
police in the course of investigations. 

Weston, S. 548, Cr. P. Code, has no application to 
police statements recorded in the course of an investiga- 
tion. and does not operate to exclude them. Xlobo and 
Weston. /J.) Emperors-. Kasulbux. LLE. (1942) 
Bar. 252-AXB. 1942 SlQd 122 . ' ^ 


;—3. 645—Absence of notice of appeal against con¬ 
viction to. comphmant awarded compensation—No 
ground for interference in revision wifh order on such 
ap^al. See CR. P. CODE. S. 422. (l942) 1 M.L.J. 


- Sa. MS aod 664—Discretion of Court to allow 

inspection of tccord-Proper exercise of-RIght of 
parties to inspect rwrd to decide whether Mttiqpd 

OT.* Court Criminal Cir^ 

Iftr No. 160 A. Su 1941 Dig., Col. 498. Para^hu- 

'lM2?Si1n T?. COCKK. I L.B. 

-—3 ^ -Applicability^Ordtr /.v p,ese<uti.-n by 
l^trut Munsif^Appeal again, t . rder j.smessed ft 

Oistmt Judge as 
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OR.P. CODE (1898;. S. 662. 

•S. 562—Applicability and scope—Offence com- 


OR. P. OODR (1898;, S. 561-A. 

The ^iccused who was the defendant in a suit for rent _ _ 

was called upon by the District Munsif who tried the mined deliUrately bj **experTenceT"poncT 'officer's- 
suit under S. 476, Cr. P. Code, to show cause why he j Propersentence—Release under S. 562— Propriej^ of. 
should not be prosecuted for forgery in respect of a't5'« 1941 Dig., Col. 500. TITUS, /« rvr. 43 Cr.L,J. S. 

receipt filed by him in the suit, and after inquiring into • -S. b%2~Applieabilily~ConviclioH wiJ<r S. 304, 

the matter ordered a complaint to be filed against the , /. P. Codt—Order wid.r S. 562 Cr. P. C. di—Pro- 
accused. The accused preferred an appeal under' ptiety. 

S 562, Ci. I'. Code, is ordinarily intended for persons 
led astray for the first time by force of circumstances or 
by bad company or evil influence. It is very inappro¬ 
priate and is rarely applied to an offence punishable 
under'S. 304, I. P. Code, especially where the accused 
shows no regret at all for the act committed. The 
deceased, a girl of about 16 or 17 years of age, had been 
talking to a cousin of hers in the village on several 
occasions and on that account people had been gossiping 
about her. The third accused, her sister's husband, 
rtporled this to her mother the first accused, about 
this. The first accused, and the'second accused, the 
sister of the deceased, dragged the deceased 
towards an empty house Intending to shut her up there 
for the night. When the deceased resisted, the first 
accused took up a heavy piece of wood and struck the 
decea>ed a blow on the head which caused the deceased 
to fall to the ground at once. She appeared to be dead 
and on the advice of the third accused who just then 
came in, the deceased was hung up to a b»m of the 
house to make it appear that she bad committed suicide. 
Within a short time the "girl was cremated, it being 
given out that^he had committed suicide. It was im 
possible to krc)w precisely the proximate cause of death 
as there was no pott mortem. The first accused was 
convicted under S. 304 (2), I. P. Code, but instead of 
sentencing her to imprisonment, the Sessions Judge 
treated her as a first offender and bound her over under 


S. 476-B, Cr.P. Code, to the District Judge who dismis¬ 
sed the appeal* holding that the District Munsif .vas 
justified in filing the complaint. The accused was put 
up for trial 'before the Sessions Judge who happened to 
be the same District Judge who dismissed the accused's 
appeal under S. 476 B, Cr. P. Code. The accused in 
bis appeal from his conviction after trial pleaded that 
the Sessions Judge was precluded from t^ing the case hy 
reason of S. 556, Cr. P. Code. 

Held, that only if the district judge had himself filed 
the complaint^or bad ordered the district munsif to lay 
a cpmplaint under S. 476'B in an appeal from an order 
of the District Munsif declining to lay a complaint, the 
District Judge would have been directly hit by S. 556, 
Cr. P. Code, but in the present case, he could not be 
said to be have been a party to the proceedings or to be 
personally interested in the result, so as to preclude him 
from trying the case as Sessions Judge. {Horwtll, J ) 
KUNHAMADr. EMPEROR. (1942) M.W.N. 484=65 
L.W. 6S6« A.I.B. 1942 Mad. 763. 

I S. fA\'hr—lhiprop{r passaces in Magistrate's 


judgment ^Expungement ^y High Court. 

The High Court will on the recommendation of a 
Sessions Judge,expunge from the judgment of a Magis¬ 
trate passages which are either quite improper or are 
based on extra judicial information which does not form 
a part of the evidence on the record. {Din M. hammad, 

J.) Emperor v. Bru Lal. 2021.0. 292 =»43Or., 

L.J 808.16 B.L. 117 .M P.L.E 409 - A.LE. 19121 S. S6j. Cr. PXode. 


Lab 232. 

—38. 661 A and 637— Power to expunge remarks 
from iudgments<-bcope and exercise of—Exercise by 
one not authorised—Curability- See 1941 Dig, Col. 
499. A. H. Gandhi the KING. 1981.0.456=14 
ER, 210*43 Cr.L J. 373. 

—8. A.—Quashing proceedings—Proseeution 

east distlosing no offence. 

If the prosecution case discloses no offence at ail 
against the accused, the proceedings can ^ quashed on 
a petition by him under S. S6l-A, Or. ^ Cooe. 

/.) HEVwoout-. Emperor. 200 1,0. 629=16 R. 
L. 10-43 OrL.J. 703*44 P.LR. 112*A.I.R. 1942 

Lab. 134^^^ A Pff""- illegally seited hy 

police— Power of High Court to order. 

The High Ccutrt is competent to direct the return of 
the Irooksjllegally seized by the police. The language 
of S. 561 A„ Cr. P. Code, is wide enough to cover the 
exercise of this authority. (Dm Mahomed and Rlacker, 
ff.) durga Das t/. Emperor. 44 P.LR. 649. 

561-A—Scope and applicability—Matter 
under Press (Emergency Powers) Act—Inherent powe^, 
if cati be invoked. See 1941 Dig.. Col. 499. V. G. 
Deshpands V. Emperor. I.L.R. (1942; Nag. 107. 

-g SQ 2 —Appliea 6 ility—Accused who had already 
undergone two Periods in Borstal school—If can be 

dealt with under section. ^ a . 

S 562, Cr. P. Code, can be applied only to first 
nff«nders • and an accused who had alreidy spent two 
Je^iodr'n- Borstal school cannot be dealt *ith under 


at 

least of an offence punishable under S. 304,1. P. Code, 
and though the application of S. 562, Cr. P. Code, was 
not illegal in the case of an offence punishable under 
S. 304 (2^ I.P. Code, the order in this case was \ery in¬ 
appropriate artd should not be allowed i# stapd. 

Held, further, that though the first accused deserved 
heavier sentence, in view of her being an old wonfan a 
Sentence of five years' rigoious imprisonment would be 
s-iflScient. {Horwill, J) PUBLIC PBOSECUTI^ v. 
MadaTHI. 2011.C 444=15 fi.M. 341=65 LW 71 
*1942M.W.N 169=43 Cr.L.J. 67 l*A.I.E. 1942 
Mad 415 (2) =(1942) 1 M-L.J. 224. 

- S. bbZ-Applieability-Prineiples to be borne in 

mind—First offender-Desirability of avoiding im¬ 
prisonment of. « J , 

It U desirable to avoid sending a first offender to 
p’lson for an offence which is not of a serious c ara^ , 
and thereby running the lisk of turning bl™ “ 

regular cJiminal. In applying ‘he Provmons^ 
S. 562, Cr.'P. Code, it is better to err (if one mu-t) on 

the side^f liberality. {BeaumonU 

Emperor mXhomed Hanif. *20110.661=w 

a;B. 108=43 Or.L.J. 754=44BoniLR.466=A IB., 

1942 Bom. 216. 

fl. 662—Offence, under S. 411. /• F. Code Accu- 

His if can bt let off with warning, . * p ceidt 

:\n accused who is convicted under S, 411s • • * 

cannot he let off wUh a warning uncler S-^Oi:, c . _ 
Code, as that offence is ponhhaole with 
years* rigorous imprisonment. {Bhide^ /•) 


‘empbror t-. Sheikh 'Mahaboob, 201 ». Natha Singh. 

?ntCl6R M 4S.i942 M.W.N. 377 (2)=66 -S 662 (1). 

liw^ 366 “ 48 Cr.L.J. 772=A,I.B. 1942 Mad. 632 magistrate to whom reference is mads 


aside ionvictioH. 
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CRIMINAL TRIAL. 

S. 562, Cr. P. Code applies only to c&nviclcd penons 
underthe proviso to S. 5^>2 (1); the magistrate to whom 
the reference is made h.os tj* proceed in the manner 
provided in S 3S0. He has no power to ^et aside the 
conviction and acquit the accused, {f/i-ruiill. J.\ 
VBNKITtS.VAME NaICKEN V. EMPEROR. 203 I.O 
600 = 65 L.W. 767 (2) *(1942) M.W N. 49I-A.IR, 
1942 Mad. 657 (1) =.(1942) 2 M.L J. 277. 

CRIMINAL TRIAL—Absence of provision on a 
particular matter—Procedure to be followed. .9^^1040 
Dig., Col.^32. HaNSraj t>. Emperor. I.L.R. (1942) 
Nag. 83# 

-——Accused— Silence of—rEffsct—Presumption. If 
any, arises. 1941 Dig, CoK 501. Ghura». EM¬ 
PEROR. I.LB (1941) All. 912*198 I.O. 452»14 
R A. 292*43 Or.L.J, 380=1941 A Or.O. 800=A.I 
R. 1942 All. 47. 

■ “Acquiltal—Failiire to examine xvitnetses-^ 


CRIMINAL TRIAL. 


Legality. 

It IS illegal for a hfagi^trate to acquit the accused 
without beating the complainant's evidence. The Code of 
Criminal Procedure makes no provision for the acquittal 
of accused persons without examining witnesses. (Hoe- 
win,/) .SUBBIBR V. LaRSHMASA IyER. 201 I.fk 
701 = 16 R.M. 426 = 65 LW 232-1042 M.W.N. 
296=1942 Comp 0. 166=43 Or.L.J. 770-A.IE. 
1942 Mad. 452 (l)-(1942) 1 M.L.J 520. 

- . ■\micu3 canie-^Appointment of-^Rape ease— 

Duly of Court to appoint legal practitioner. 

It would be well in Sessions -Cases in cases of rape, 
at least in.Some of them, if the Sessions Judges appoin* 
ted a member of the Bar as amicus curiae, ^^foel:elt, /.) 
KaRICHIaPPa Goundan, /« re. 109 I.O. 742 = 14 
RM. 667-43 Or.LJ. 676 = A.I R. 1942 Mad. 286. 
——Amicus curiae—/’w^ara/roH of case, 

« In cases wKure pauper briefs at Government expense 
arc allowed to be given, arrangements should be made 
well in advance to enable coan>el to prepare the ca^es 
{Riu^hpal Singh, C.J. and Masud Hasan, MaSSU 
V. STA1E. 44 F.LJR. J.'A K 11. 

• •* ’Appeal or /‘iiasion ease in toAscM compentation /f 

awarded under S 545, Cr. F. Coiie-^Motiee to part) 
awarded compensation — Necessity-^Rule — Praslice. 

Whore a per>un, whethru the complainant or some one 
else, has been awarded cOTipensation under S 545, Cr, 
P. Code, he qpgirt to be served with notice of an appeal 
or revision appllcatlhn which may result In the order 
of compensAtiun being set aside. If he appears it will be 
in the discrciion of'the Coon to hear his advocate or 
to ducllne to doso. But if be U served vriib notice, he 
can.'ai any rate, see that his view U placed befoh: the 
Court by the advocate appearing 'for the Govvrnment. 
^Rtaumout.C.J.and Sen /.) EaiPlKOK f. ChU^'I* 

s LAL UHaowanji. IX B. (1942) Bom. 630-SOI 10 
710 -iBR.B. 106-43 Or.LJ. 766-44 BotaiLB 
438 - A.I B. 1942 Bom. 205 (1). 

—Btnc6t of doubt—Right .»f accuK-d—Mete 
suspicion against evidence— EftfCt. Set l94i Dig Cot 
501. NAGAMMA,/h rv. 900 I.O. 96-16 R M 7- 
43 Or.L.J. 698. 


——Burden of proof—Duty r>J pro'eculloo—Charge 
under S, 411, I P. Code—.Accused foonlln powjeN-.ion 
of property recently stolen—Pterumriion—EHect of— 
Onus of proof—If shilled on to t<cu«H. -WKvinsNr* 

act, S. U4. ILL. (A). 28P«t.LT18. 

■ —■ — Burilen of proof—Guilt of eccwaej. 1941 
Dig,.Col. 502 Parbhook Empbror. It!* naiit 

Xu. 843-197 10 696-14 B.A 909 - 4S0r.L J 177 

(F«B V 


——of proofs Onus on prosuuiion and ou 
dtf<nct^Deg>€t of certainty required^Fundamental 
distinction. 

There issubtle bat fandameatal dUtinction between 
the debtee of certainty required in ca^es where the bar* 
den of proving a fact is on the prosecution and those 
where the burden of proof is on the accated. When 
the burrlen of the issue is on the prosecution, tht case 
must be proved beyond a reasonable doubt. Where, 
however, the burden of an issue is on the accused, he is 
not required to prove it beyond a reasonable doubt or in 
default to incur a verdict of guilty ; it is sufficient if he 
succeeds in proving a prima facie case, for then the 
burden of proving such issue is shifted to the prosecu* 
tion which has still to discharge its original and major 
onus that n^er shifts (i.e,) that of establishing on the 
whole case, guilt beyond a reasonable doubt. If upon a 
review of ail the evidence the Courtis left Indoubt 
whether^ the circumstances bRngin^ the case of the 
accused * within a general exception exist or not^ the 
accused is entitled to acquittal. The test is odt whether 
the accused*has proved l^yond all reasonable doubt that 
he comes within the exception but whether a reasonable 
doubt is thrown on the guilt of the accused, {youngs 
C.J and Mahomed Munir^ J.) HasSAN DiN v. £m* 
P£ROr. 44 P.XtB. 654* 

——Burden of proof—-Right of private defence— 
Deceased beating accused with stick and preparing 
strike again—Accused taking out knife and stabbing 
deceased—Presumption of exercise of private defence— 
Offence—If murder, s!^ PeNaL CODE, S. 302, (1943) 
1 M L.J* 200. 

Charge^Defeet in—If ground for retrial. • 

The misrepresentations and the manner in which the 
cheating was carried out by the accused were not set 
out with ar)y predsion in the charge against the accused 
under S. 420, Frnal Code. Nor was the accused ques< 
lioned with regard to the misrepresentations upon which 
he was convicted* * 

Htld^ that although a retrial need not be ordcreil 
merely on account of a detect in the charge, the pta* 
ceedings involved a more serious irregularity and^ there¬ 
fore, a retrial should start from before the framing of 
the charge and not from before the examination of the 
accused under S. 342, Criminal Pro* Code. {Davis. C.J.) 
BhagwandaSo. Emperor. I.LB.(1942) Ear 112 
• 20t 10. 206 »16 B. S. 36 • 43 Cr.L. J. 799 • A.I R 
1942 Sind 102. 

* —Complaint for offence triable ustder warrasii pro¬ 
cedure—Complainant ahsent on day fixed for return or 
notice—Dismissal of eomplcunt—Frnk complasmt — 
SustaiHakt/ily. 

The petitioner filed a complaint before the Sub*Magis¬ 
trate charging the accused with certain offences for 
which thu accused couU be tried only uuder the warrant 
procedure. Ndtce was ordered to the agyased and the 
ca>e SV4-* posted to a certain date for the^peatance of 
the accused. On that day the petit\>ner was alstnt and 
the Mapstraie exercised hi? jurisdiction under S 259, 
Cr. P, CchI^, msd discharged the accused. The peti¬ 
tioner thereupon filed another comprint but the Magi?* 
trate refused to m^pt the sanie. oi^eof the reasoos 
given being that it would be tantamount tot review 
application, which the Magistrate had funsdtclkai to 
grant, 

field, in revl'lon, that the Magistrate was bound to 
entcitain the complaint as the accused bad onlj 
been discharged and the previous complaint had not 
been dlsposad of on the n^eMts (fimmaU. /.) 
ACKANNA KAUTHI./e r/ 65 LW 690-1949 X. 
WJJ.768 {1)-'1949)2M.L. J. 664. 
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CRIMINAL TBIAL. 


^omplaint-~Part of cffenee omitted'—OmiUtd 


part rendering complaint of Civil Court necessary — 
Jurisdiction of Magistrate—Offence under S. 206, 
Penal Code—Procedure. 

The complainant stated that he had filed a suit tn the 
Civil Court against the first accused with respect to his 
land, that he had filed an application in the suit for 
attachnient of the standing crops on the land and for 
distraint of the first accused’s cattle and that thepetitio- 
ner, joining with the fiist accused, had removed the 
harvested crops and the cattle to his own field and 
claimed them as bis with the object of preventing the 
receiver appointed by the Civil Court from taking 
possession of the ' property. The petitioner contended 
that the offence said to be committed was one punishable 
under S. 206,1. P. Code, which required a complaint by 
the Civil Court. 

Held, that the Magistrate had no jurisdiction to 
enteitain the case it> the absence of a complaint from 
the Civil Court. When the offence complained of has 
relation to a Civil Court and is intended to render fruit¬ 
less the proceedings of the Court it is against public 
policy that a Magistrate should take cognizance of the 
case which the Legislature clearly intended should be 
taken cognizance of only on the motion of the Civil 
Court concerned. It is not open to the Magistrate in 
such a case to entertain the complaint which for pur¬ 
poses of giving jurlsdic'ion ignore.'part of the offence. 
{Horwill, J.) PaLaNISWaMI GoUNdA V. BAGA- 
VATHI GouNDER. 203 I C. 670*66 L.W. 618 = 1942 
M.W.N 492 -A.IE. 1942 Mad. 676 U) = (1942)2 
M.L J. 246. 


CBIMINAL TRIAL. 


•Conviction — Previous conviction — H^Pen to be 


acted ufon—Proof or admission by accused—Necessity. 

A Magistrate can act on* previous convictions only if 
they have been proved or if the accused has admitted 
them. Mere assertion by the prosecution is not sufB- 
cient. {Horwill, /.) GOVINDAN, /« re. 203 1.0. 

■ 483=s» 65 L.W. 630= 1942 M.W.N. 690=A.I B. 1942 
Mad. 669 =(m2) 2 M.L.J 260. 

Cowiction — Suspicion — Suffeieniy— Charge of 


•Confession—Value—Only one arrested out of 


seventeen implicated by confes-sion—Persons .mentioned 
in first inforrriation report, not included—Inference. See 
1041 Dig., Col. 503. Ghura ». Emperor. ILrB 
(1941) All. 912 = 198 I 0.452 = 14 R.A 292 = 4S Cr 
L.J. 380=1941 A.Cr.O. 300 = A.I.R. 1942 All. 47. 


murder—Aconfte poisoning—Interval between taking of 
food containing poison ani appearance of symptoms— 
Effect — Doubt — Conviction—If justifitd. f 

Although there is ysom for suspicion ag<iinst an ac¬ 
cused person charged with murder, It would not ba safe 
to convict the accused in the absence of reliable evidence. 
In cases of aconite poisoning, the symptoms of numbness 
of the tongue and so forth in the mouth of the victim 
come on very- quickly, within three to five minutes. 
Where therefore the evidence is to the effect that there 
was a longer interval between the taking of the food 
alleged to contain aconite and the appearance of these 
.symptoms, there are elements of reasonable doubt in 
the case. The accused cannot therefore be safely con¬ 
victed of murder. {Burn and Moekett, JJ^ EM* 
jPEROKf. Nagamma. 1942 M.W.N. 173. 

Court room —Public place. 


•ConvietioM—Basing of, on aeeused'e 


- LO/ivieiiom—oaung or, on k. 

• alone—Propriety ' and legality—Statement 

eonsidered-Duty of Court. statement made 

A conviction based solely upon 

by an accused person should «« J'® fances and each 
ufUess there are very strong "'^^^^ances. Where 
case must depend upon us own a or .from 

there is no sufficient the Court is not 

v.igueness of the P'’Os?^*“.‘°!hoold not be open to the 
prepared to act on it. " * ^^ion evidence by select- 
Court to supplement t^n p accused person, passages, 
ing out of the statemen prosecution evidence and to 
which might corrobora r exonerate the accused 

reject those jg can be laid down regarding 

person. ,o be made of the statement of an 

the ose which i Hue consideration roust'of 

accused persiw statement but the 

course be S"' j.jse its judgment and common sense in 
Court mas any portion of the statement as 

accepting or) ^ PHILLIPS V. Em 

^7 Lack. 646=2011.0. 381 = 15)^.92 = 
or 0. 87=48 Or.L.J. 657=1942 A WB. (0. 
a) 108*19^2 O.A. 85 = 1942 O.W.N. 144=A.I.B. 

• 1942 Oudb 821. 

—Basis of. 

The fact that the case is an unfortunate one is no 
reason why the accused should be convicted where the 
evidence does not warrant it. {Harries, C.J. and 
Manokar Call, /.) BaSaNGI KUI v. EmPEROR. 199 
10 317=14 B.P. 688=8 B.R. 639=23 Pat.L.lk 131 
• 4 S Or.L.J. 649-A.I.&. 1942 Pat. 321. 


A Court room is a public place and unless the pro¬ 
ceedings are held in camera or the Court for some other 
valid tiason Issues a prohibition befpre hand, any pejson 
can enter it without any permit an^d 'emain there so 

long as he does not misbehave (A« a t R 

Hakumat Rai */. Emperor. 44 P.L.E. 6li=A.I.B. 

^^!^ic^ou^cases-l/se of evidence in the one >n the 
.iker— Trial ,'/ and when vitiated. 

In cross cases unless the accused has been prejudiced 
by reason of the evidence in the one ca«e being acted 
upon in the other, the trial would not be set aside. 
(Aearwii,/) Debi dayalo. Emperor. 2011.0. 
791=16 E.O. 110=1942 O.A. 332=1942 O.W.N. 
440= 1942A.W.E. (0.0.) 286 = 1942 A.Cr.O. 143= 
43CrLJ.781 = A.I.B 1942 0udh414. , 

Duty of Courts—Defence of prisoners at Crown s 


experse—Selection of lawyers. Sec 1941 Dig-, Col.^ 
505. DiKSON Mali v. Emperor. 23 Pat L.T. 887= 
4SOr.L.J. S6=A.I.R. 1942 Pat. 90.' 

Duty of Court-Dropping of proceedings on 


ground of 'Party subscribing to wir'fund—Legality. 

Where a proceeding is discontinued not for lackot^ 
merit but beciuae a party eventually agreed to ma^a 

donation to some fund, the order dropping thepr^ • 

ing U illegal and must be set aside. 
jADt.NANDAN LAL P. RAMPEYARE SaO. 200 LO. 
801 = 8B.E. 669=1 BP- 6:8=43 Cr.LJ. 633-2J 
Pat L.T. 40 =A.I B. 1942 Pat. 837 (1). • 

:Dutg of Magistrale-Extra-indicial information 


^If can bi utiliad* . ,, a. 

A Magistrate while sitting as a judge should no* jase 
bis decision on matters which come to his knowled^ 
extra-judlcially. A statement to him in the absence oi 
the parties and not subjected to the test of cross ew- 
minatioo caanot be depended upon for 
son that its truth cannot-be guaranteed, {^n Moham 
mad,J.) EMPEROR». BrIJ LaL. 2021.0. M2 

R-L. 117=43 Or.L.J. 808=44 P.L.E. 409 -A.I.B. 
1942 Lah 232. . , , 

Only of prosecution—Jf hound to examine 


all pcsnbU un/ncfsct, ^ . 

It is not the imperative duty of the prosecutor to put 
in the witness-box all the possible witnesses of a crimft 
failing which an inference adverse to the prosecution 


i 
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muit necewarUy be drawn. Ii U a matter dependent on 
the particular clrcumslancf^'- of each case. Aproaecu- 
tlon is not bound to call witnesses Irrespective of consi 
derations of number and of reliability, though witnes*ej 
essential to tbe.unfolding of the narrative on which d c 
prosecution is based must of course be called. Tt not 
for the prosecutor to discharge the functions both of 
prosecution and of defence. It is not the* duty of the 
prosecution to go out of ita way to preserve to th*; 
accused the right of reply by putting into the wtiness 
box persons who are not material witnesses for the 
projecutlon but would, in substance if not in form, b^ 
witnesses for the defence, (yarma and Rowland, //.) 
ramdeo Singh v. Emperor. 21 Pat. 268=2021C. 
851=16 E P.-112 = 8 B.E. 879=43 Or.L J 817= A, 
I.E. 1942 Fat. 481. 

——Duty of prosecution-*Mutder trial—Order iti 
which witnesses should be examined, 1941 Dig., 
Col. 506. Shwe PRU S', the King. 1971.0.350= 
430rL,J.167=l4R.E.118. 

■ 'Duty of prosecution—Production of all available 
evidence—Hostile witness. Stt 1941 Dig., Col. 506. 
SARPARA2 ALl t<."EMPEROR. 17 LUCk. 20- 
——Duty of prosecution—Production of eye*wit* 
ne.s»es. 1941 Dig,, Col. 506. EMPEROR r. Gav.\ 
Din. 17 Lack, lep-A.I.E. 1942 Oodh 46. 

■ Duty of prosecution—Statement made by accu^- 
edin his favour. Ste l941 Dig., Col. 506. HaSIL t. 
EMPEROR. 198 10, 441 '14 E L. 339 ^ 43 Or.L J. 
370^ A LE. 1942 Lab. 87. 

—Duly of protfOitioH -iVitHfit—Duty to tall — 
H'HmuwhowHl not sftak tht truth—^rocidure to ht 
ahpttd—Tendtring for croft'txamination — Propruty. 

It is the duty of the prosecution in a criminal case to 
he alw.sys perfectly fair. It it obviously not the function 
of the Crown to procure the conviction of an innocent 
person Put the Crown is nnt Iv'and to call before the 
Court a wltneu who, it heliovo, Is not going to speak 
the truth. If the Crown informs the accused of ihe n.-rme 
of the witness and products him In Court, it can then 
leave it to the accused to call him or not h* he thinks fit. 
If the wltnes* is called, the Crown* rtn CTots-ex «mlne 


I.O 202=14 R.B 367"43 0 rLJ. 620 = 44 BomL. 
E. 87 ' A.I.E 1948 Bom. 71 (F. E). 

—AWrfrwcc— Apprttiatiou—Lsal xeitnutit— tjxii 
utordiuf of tkiir tt’idtHCi Py ?~Ut«—Ttit to 
<rfdiiility. 

Evidence of people living in (be locality rcr.: led by 
Ihe IHrllce a week after ibe occurrenr.* In tb<* >'oun« of 
Iheir investigation in which the police did not leave the 
place of occurrence for a single moment after they bad 
leachM there, must, because of that clrcun, nance alone, 
be looked apon with great suipici'n. A test to .ss«(ta 
Ihe credll'Ulty «>t rUdence i« w the esidence 

is inherently probable and wbethe; the com’urt r4 ibe 
proKs'utlon witiinSrH is »i.vh as w^uld invrti them with 
an> me«su-e of vcT^rltv. A witnes* who ha* s.-':tiethliij; 
'i\ his knii Al.-»tm' vi'ally csw-'Wining the matter of e-. quitr 
cannot be iMlic-xnl If hr .Kw< not mcniioo it .^r (he 
tlm» ohm hi-ii fijw,ifd t-'do *i'. .st*-! 

r. / ant mi ifartu f.'l 'I iSSi: r. StaTF 41 

P.LE J AS. 11. 

nil- f~ R{. Tvrj „/ •n 

ptrtf — Sxiifu. fasto j'. j. *.-j ~ for imndtra- 

tiru. 

When tbs evlde iw of ihv r.-oxrty o4 propeity 

is attacked, the Court baa t • > ann'oe tba erlAnea ut tbe 
U|ht of tba follewlBg ilTsii itliThTfifghMia Tki 
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complainant mrght have lieen persuaded by the police to 
slate in the fir« information report that property which 
in fact was not stolen had been stolen 'and to band over 
such property to the police to be used in fabricating 
recoveries from the accjisc-d persons. This assumes u 
conspiracy between the^informant and (he police from 
the very start. (2> Tbe police miglitjjave obtained pro¬ 
perty similaiato the stolen property from the complainant 
or some one else and used it for the purpose of fabricat¬ 
ing the recoveries. (3) The police might have suppres¬ 
sed some of the stolen property recovered from an 
accused person and utilized in inventing a recovery from 
another accused person. (4) The property might have 
been recovered from a third party and used by the police 
in one of the impugned recoveries. {Mahomod Munir, 
/.) Shera z». Emperor. 203 T. 0. 62=44 P.L.E. 
645=44 Or.L.J. 62=A.I.B. 1943 Lab. 6. 
——Evidence—• Chemical evidence— Value of— 
Aconitine puisoning—Chemical Examiner’s report— 
Contents. Set 1941 Dig.. Col. 507. NaGamMA, /« rt. 
200 I.O. 95= 15 B.M. 7=43 Or.L.J. 696. 

— - EvidiHte—Child xeUntst—Abttnet of preliminary 
infuiry or fitertioni to mtnen about his intrlligente'and 
tapatUy—Omission to record fudge's opinion at to eafa- 
eity of witness—£/fe(t of — Acettsed—lf prtfudiced. 

The object of preliminary inquiry and of potting ques¬ 
tions to the child witness i* only to prevent waste of time 
of the Court, if, as a result of such inquiry, it Is found 
(hat the child is neither intelligent nor able to give 
evidence which may be acceptable. Hae- absence of such 
an inquiry w ill nnt in any way prejudice the accused in a 
criminal trial, if the same result is obtained in tbe 
course of the examination of tbe witness in tbe trial 
itself, especially in a trial wjth the aid of a Jury, wbo 
may form their own estimate from tbe demeanour of the 
child witness. The holding of a preliminary inquiry it 
I only a rule of prudence and Is not a legal obligation upoo 
the judge. (Manokar Led and Mtrtdith,JJ.') K/lRU 

Singh ». Emperor. 80 Pet. 893=1991.0. 200=14 
B.P 667 • 8 B.B. 628 * 23 Pat L T. SIO • 1948 P W. 
N. 15-43 Or.L.J. 479-A.I.E. 1948 Pat* 169. 

■ '—"Evidenee—Child •rituess—Preliminary imgiury 
as to tapaeity of child to git^ tHttlligihlt Itstimimy— 
Cruri, if be^rtid to hold. 

There is no legal .obllgttioo upon a Ciwirt exatniolng 
a child witr-'« to have a preliminary questioning of the 
witness to test the captciiy and intelligence of tba child. 

I It is a rale rf caution only an j intended only toaave 
• the time of the Court and not to legalise the evidence.' 
Tbe aviilence of tbe child witneas will disdoae whether 
be It capable of fMn'g intelliglbJe latUm. ny or not. If 
th.-('c*jrt r-vti^fiei Itself in this way rather tbar bypre- 
: liminary inqui' there is nothing illettal in »och pro 
' 'dure and that Is no gr und for bolding that the trial 
i» vitiated. {.Mfokar tall and M.--tdhk, JJd) 

! Lakhan S>NOH ». Emperor. 80 Pat. 898' 1901. 
'0.6S8-14RP 689< 1948P.W.N 33 - 83 PmtLT 
:S38»4SOrL.J 670r>IB.B. 3S9-AIR 1948P«t 
183 

—vf i’- 

• r/i4 V'-/Vai srff j'rfmgt, , 

NVS«*ia aI! the wirnf^ i w %rt tr'* 

%xt im I V thfli C\>ntrAJhrtih>ni a s-fiiti ti» f 

ftHoetthtr r«Uth)t, the Co^rt to re.\ or * i mn* 

. etiderce for deridinf nho tkf 

I Arid vhffbct tbepk* of »t1f <Wfrrce U 

O Baehu* Emperor, in to 838*14 
BL.S70-3S OrLJ. 443'43 PLE 7f9-AJB 
1948 Lab 40 


him. It la not propef to tender him fdl cross eiamina 
lion. {Beaumitnt, C.y., U'aJia and .'ien, JJ.) EM*j 
P8ROK V. Kasamali.i. I L E-(1948) Boo 384-199, 
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— —^Evidtn'e—CircumstMlial f7idtnet—Inference of 
guilt—When instifid. 

In cases where the evidence ;ig%inst the accused is 
wholly circum^'tantia), the rule is that in order to ju^tify 
the inference of guilt the inculpatory fSets must be in¬ 
compatible with the innocence of the accused and 
incapable of cxpBlialion upon ariy other reasonable 
hypothc'is than that of •his guilt. (Young, C. J. and 
Mahomed Munir, /.) HaSSAN DIN v. EmpEROR. 44 
P L B. 654, 

-■ ' ••Evidence—Circumstantial evidence—Value of. 

Circumstantial evidence mu^^t in-every case betaken 
with great caution -tnd assessed strictly if a conviction is 
to be based upon it. It should be incompatible with any 
hypothesis except the guilt of the accused. {Rachhpal 
Sinch. C.f. and Mtsud f/usan, /.) MaSSU v. STATE 
44P.LBJ.&K11 

——-Evidence—Credibility of witness—Rules as to. 
1941 Dig . Col. 508. QaMRUL HaSaN p. EMPhROR. 
14 BO. 280*43 CrLJ 115 = A IE. 1942 Oudb 60. 
““—Evidence—Credibility-of witnesses—Speaking to 
dying declaration doubtful if made at all—Their whole 
evidence if to be discarded. See 1941 Dig,, Col 508. 
Shbo PRASAD S' Emperor. 17 Luck, 376=1941 
A.Cr.C. 306 = 197 10. 701-43 Or.L J. 248 = 14 E.O. 
353 = A.I,E. 1942 Oudh 193. 

. ““Evidence—Evidence of witness refeeted of danger • 
OHS to be acted ufijn—If can be used to corroborate 
ano'her witness. 

Tainted or dangerous evidence cannot be relied upon 
for any purpose, not even for corroboration. If a ('ourt 
disbelieves a witness, it most reject that evidence for all 
purpo'cs, and cannot use il to corroborate a witness 
which the Court btlieves. {Harries. C. J. and Mono- 
har Call./.) B^SANGI Kui t» EMPEROR. 199 I. C. 
S17 = 14BP 688-RBR 539=43 Cr.L.J. 649=23 
PatLT. 13l = A.T.E. 1942 Pat. 321. 

Evidence—Inconsistent -tatements of witnesses 


CRIMINAL TRIAL. 

“^“Evidence—Witness—Duty of prosecution—Wit¬ 
ness treated as hostile in committal Court—Proper 
course for Public Prosecutor and Court. See 194 j Idg. 
Col. 5ll. GuruSWami GoundaR, /« re. IL.R. 
1»I2) Mad. 77 = 43 Or.L. J I00=(l94l) 2MLJ.- 
209. 

■ -Evidence—Witness examined and evidence taken 


—Power to expunge same from record, .^ee 194J Dig., 
Col 5li: SOUN'DARAJA AYVANGAR.//rr* 14 BM. 
372=43 Cr L.J. 163 = A I.E, 1942 Mad. 38, 

■ -Evidence—Witnesses identifying atfused at test 
parade not called to give evidence but tendered for cross- 
examination—Accused ned cross-examining them — 
Fact of identificalion by them and statements made by 
them to officer conducting identification parade—Use 
of- -Legality. ' 

Where persons who bad ideiitified«same of the accus 
ed at a test identification parade are not called to give 
any evidence but are merely tendered for cross-examina¬ 
tion, which Is however, declined, it is illegal for the 
Court t<f rely on those persons and on the fact of identi¬ 
fication by them for conviciing the accused, Unless and 
until they give evidence in Court, their identification at 
the parade and the statements m^e by them at the 
time to the officer conducting the identification cannot 
beu‘ed at all. {Moedith and Shearer, Jf.) PeSH 
\Tahomed p. Emperor. 20l I.C,488*15BP. 62 
= 23 Pat.L.T. 185 = 8 B R. 795=43 Or.L.J. 742-A. 

I B. 1942 Fat. 319. 

Evidence—Witness—Right of accused—Accused 


Uf>w to be riMit with. Sec 1941 Dig.. Col. . *^”1 

PRASAD t/ Emperor 17 Luck. 376 = 1941 A.Cr.C. 

308 =19710 701=43 Or.L.J.z43=14«9-^®3“ 
A.IB. 1942 0^llb 193. 

- Evidence—f^nch witness sn 

StatenunCof what he would depose-H to be furnished 

to defence-.Pra. tiee. - - j criminal trials 

It Is of course a St^jtutory , nmcaa. 

b« a, r., .s 

d copie. have 

to (Chagia J.) Emperor » 

already been 'j'T;jAMULKHAN. 201 1 C. 641- 

Som^^ 432«=A.IB. 1942 Bom. 

^ Two witnesi^a giving same evidence 

n..^ HiXlieved-Bcl'evlng other and basing convic 
Ms evidence-legality. See l9Al Dig.. Col 

Vfn ^CAnvppA GiBEPPA V. Emperor I.L R. (1942) 
iA= 198 10 245=14 E.B. 292= 43 Or.L.J. 

S28=A I.B 1942 Bom 87. 

—^/ii idence—Value of—Eindence of deceased's re- 
luthns in murder ease. 

Where'in a murritr case the deceased and his party 
are found to'have been on inimical terms with tffh party 
of the accused it is a rule of prudence that the evidence 
of the relations of the deceased should be taken with 
caution. {Almond,/, C.anJMtr Ahmad, J.^ DOST 
MOHAMMAD V. E^tPeROh. 129 I.O 78=14 B. Pesb. 

».>=43 0 r.L.J. 498=A.I.B. 1942 Peab. 29 (8)- 


applying at early stage for calling clerk of canal depart- 
,nen,_Clerk sent unable to prove handwriting on papers 
—Application by accused for another clerk to bese.- t— 

If too late. See 1941 Dig,. Col. 5l I. ChaNDER .MaH* 
ton V. Emperor. 43 Cr.L.J. 101 
- •Evidene'e —Zimnis— Use of. 

The Court should not allow itself to be influenced'"- 
against an accused person by refeience to the Zimnis. 
Their use must be confined to eliciting circumstances 
favourable to him. {Teh Ckand tTnd_Sale,//.) GhU- 
LAM Mahomed?'. Emperor. 2031 0 488=44 Cr. 
L. J.77-44PL.B. 448«AIIk 1942 Lab 271. 

ii First information report— Right of accused to . 
Copy— Charge of rape— Examination of complainant 
— Accused's Counsel' requesting-for copy of first infor¬ 
mation— Duty of Court to grant. 

In a case of rape, the accused should in fairness be 
supplied with a copy of the first information report 
when th^complainant gives her evidence, if the ac^sed 
or bis counsel makes a request for the same. (Beau- 
mont.C. I., tv-dia and Watsoodew. fj-^ EMPEROR 
MaHadfo Tatva, 2001.0 261 = 15 B. B. 1 = 43 
Or.LJ 621 = 44Bom,L.B.2l6=Al-E. 1942 Bom. 
121 (P.B.). 

- Identification—Officer conducting ted identifica¬ 
tion—Putting mart on suipeels—Propnety of . 

The practice of putting a mark or stamp on a suspect 
by the officer conducting a test identification parade 
ought to be deprecated and should not be resoned to. 
{Merediih and She-irer, //.) PESH MAHOMED 
Emperor. 201 1 0 486 = 15 B.P. 62=23 Pat L.T. 
186=8 B.B. 795=43 Or.L,J. 742=A.I.B.*1942 Pat. 
319. 

- /dentifieation parade-WUness seeing aceuud 

before parade—Identificalion and evidence of— Vaiue of. 

The fact that ihe witnesses-saw the accused per?®"* 
before the test identification parade makes their identin- 
cation worthless. Such evidence cannot be relied uj^n 
even for corroboration. {Harriet, C.f. and Manohar 
i*//-/.) Besangi Kui V . Emperor. 1991. 0. S17 
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-> 14 B.P. 588-= 8 B B, 639 •>43 Or.L.J. 649 -23 Fat. 
L.T 131>A.I.B. 1942 Pat. 321. 


CRIMINAL TRIAL. 

■ ■ — ■ Pnblic Pf04€Cutor~Duly of—Duty to put before 
Court all that can be said in support of charge. Sef 


proeetJtngt—Duty «f Vagisfrate , 1941 Dig.,Col. 514. KaRUP^aYYA THEVaR. If* re. 


tondnttini-^Ricfrdi'ig of eiiteHont^ Aveiding of 
delay. 

It isihe duty of Magistrates cooductlng identification 


199 10. 133-UR M. 665-43 Or LJ. 521-A.I.B. 
1942 Mad. 227 .-<11941) 2 M L.J. 099. 

•Punishment—Principle underlying — Comtnis 


proceedings to make a note of every objection which is | sion of cfftnee by more than one—Each tf can be pHtrish- 
made by an accused during the proceedings so that the' td to the maximum extent prtienbed, 

Cootvwhich has to Judge the value of the identification 1 The general principle in criminal esses is ‘that every 
evidence may take into consideration the objections and \ offence for w^ich a punishment is provided n several 
in tue light of those objections, may appieciate the evi- offence and every person who participates in that offence 
dence of identification The sooner the identification is punishable to the extent of the maximum penalty 
proceeding* are conducted, the. better it Is. It is not > provided by the law, trre^ective of tire fact whether 
desirab'e to delay identification proceedings because a t any person joins with him in committing the offence is 
delay may affect the iftrilily of a witness to Identify an ! or is not punished separately. {Mu'la, J.) SAT NaraIN 
accused. {Canga Pfath and Y.»ke, //.^ EMPERt'R p. EmpKROR. 20110. 129=1942 A. Cr.O- 191* 
DebiChaRaK. 20210 686-1942 A W.R. (H.O ) 1942 A.W.R. (H.C.) 310*1942 A.L W. 667=1942 


293=1942 A.L W.50S-1942 AOrO 161 = 43 Or.L. 
J. 867= 1912 A.L.J. 376 *A.I.B. 1942 All. 339. 

■ Identifieation—Value of evidence as to. 

Though evidence of identification is a weak sort of 
evidence it cann'ot be said that it should not be accepted 
unless it is corroborated by othei evidence because it is 
not by itself an unsafe basis for conviction. (.Agarwal, 
/.) Emperor v. Jai Ram. 203 I.O. 248*1912 A. 
OfO. 190 = 44 Cr,LJ.12=1942 OWN 606=1912 
A.W.R (0.0.) 337*1942 OA. 494-AI.R. 1943 
Oudb 16. 

- Local inspection—Power of Magistrate to inspect 
locality and to use results thereof. 

A Magistrate does not act beyond his powers when he 
inspect* a locality for the purpose of understanding the 
evidence in (he case before him and u»tng the result of 
such examination as it is well established that local 
inspection is really meant for the purpose of under¬ 
standing the evidence in the case. {Varma, /.) LaU) 
MaHIO;-. EmPkROR. 199 I.O. 218-14 RP 577- 
1942 P.WN. 13-8BR 634=43 OrLJ. 637-22 
Pat.LT. 976-A.I.B. 1942 Fat. 160. 

— Murder trial—“Open murder in the morning in 
crowded village—Failure of accused to produce evidence 
as to manner of death of deceased and at to their own 
innocence—If matters for consideration. See l94l Dig.» 
Col.5l3. Sheo PRASADp. Emperor. 17Lack 876 
-1971,0. 701 = 43 Or.L.J. 213-14 E.O. 363-1941 
A.Or.O. 306-A I.R: 1942 Oudb 193. 


Pic I ot guilty under misappr^enston—Convic. 
tion—Sustainability. See 1941 Dig , Col. Sl3. PaTta- 
BIPaMa Ivp.R, In re. 43 Or L.J 68. 

Plea ‘of private defence^-Failure of accused to 
state m bn report to police—If iars him from raising it 
in the trial. 

The omission of the accused to state the plea of self- 
defence in the report made by him to the police cannot 
bar him from putting forth such a plea at (be trial. 
Whether such a plea, is true or not depends upon the 
evidence produced In the gaie. (Chulam Hasan J ) 
NiSAK Husain V. Emperor. 1981.0. 819*14b 6 
466-1942 A Or 0. 14-1942 A.W.R. (0 0) 1-43 
OrLJ. 438-1941 O.W.N. 1331-1941 0 A. 1043- 
A.I.E. 1942 Oudb 147. 


— Pioceiluro—Complaint diwlo'ing offence under 
Copyright Act—Dismissal on ground of dispute b*inc of 
civil naiutt—largaUty. Dig.. Col 5 i 4 y 

S. snaRma t. Dharma Rao, air, 1942 Mtd. 124 ’ 
'I'locediiru—Reque>t niA'Io 4 iy “ 


hjaglstrate—Sending InMincllor., through hi* suyerinr 
omeui*—Practice cnndemmd. See IO 41 n;- Cqi ^,4 
Emperor f. Ibrahim. 199 1 0 269-i4Rn‘fiS4 
-48 Of.LJ. 639-A.I.B 1942 OU 819. 

Y. D. 1942-30 


i A.LJ. 668 -A.I.E. 1942 All. 440. 
j -Senienie—Fine in addition Ip a long term of 
I substantive imprisonment—Undesirability. See l94i 

' Dip., Col. 5i5. Emperor v. Mehdi au. 

(1941) All. 608. 

, 'Sentence—Imprisonment till rising of Court--' 

Lttality and propriety of. 

Even in cases where the alternative of a fine is not 
permissible by law. it is objectionable to sentence persons 
to imprisonment till the rising of the Court, because It. 
is not a form of imprisonment recognised by law, and It 
18 used to circumvent the provisiomi of law that requite 
a sentence cf imprisonment in Jail for a particular term. 
Where the Uw permits of a sentence of fine as an alter¬ 
native, there is no need for a sentence of imprisonment 
»t all if it Is thought that ihe offence does not merit it. 
{H.irwill, J) RamaLingavva, hire 204 10. 66 
*65 LW. 687*1942 M.W.N, 692* A I.R. 1942 
Mad. 723= (19425 2 M.L.J 367. 

■ Sentence—‘Murder—Hormal senteftce—Duty of 
Couit—MadratChildien Act. S. 22—Scope and effect 
of Atfuuii of or <thcvi 16 yiarf^ProPor tentonce for 
murder—Cr. P Cod<j, S. 367. 

There i? no doobt ihal the norm;)! ^ntence on a ron- 
victiof) for murder, is r^cath anil under S. 367, Cr/F. 
Code. If ihe C 6 ur( imposes any < iher sentence h has to 
give reason! for not pa'sinq a serten e of death. S 22 
of the Madra'< Children Act provides that no ' child” or 
y^ung person” (that is, a person unffer 14 or one who is 
14 but under 16 years of age) shall !» sentenced to 
death. There is no provision of law (bat a sentence of 
death shall not be pissed on a person of or above 16, but 
not more than 18 year* of age. A sentenw of death 
cannot be commuted In^ the ■ alwence of miiiga ing 

clrcumManre* purely on the ground of the young age of 
the accused. To xlo so would be to extend the Children 
Act beyond the age contemplated by the Ivcgislaiure. 
The prerogailveof mercy lies wiih the Provincial Govern- 
• mentandit 1* for the LegNature to amend the Child¬ 
ren Act if it ihiitics fit 10 as to fix the age below which a 
sentence of death shall boi be oa- <1 ;it a higher level. 
(Mocbellami HaPfieii //) R.\MIIDU. In re. 1942 

W. 552-A I R. 1943 M»d. 69- 
(1942) 2 M L.J. 312. 


Sentence - P 'lice officer found g^y of extortion 
—Dttcrrfnt ‘ertenee. See 1941 DIh.. Col. 5l6 lAU- 
DISH Sarain t>. EMptR<,R. 197 1 0 277-1041 A. 
OrO.Slfi-IS OrLJ. 139-14 RO 298' AIR 
l942 0tidhJ6S. • • 

—— -Pnn.iplfs to ho taken into emnt by 
Criminal C->nrt—/}ii<reti.'n of tmal C-mrl—Pirii 
.'finder and .d t .■f.-'Ier^ri .,„gfrationi. ’ 

Thedeterminati w of the eentence to b* paieedoa 
«i« accused perwo who ii ...nxlciM -'f an oSMoa by a 
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Criminal Court is. witbin certain lioiiis, within tlie Jis 
cretion of the trial Court, and it is in many cases one of 
ihihnosi delicate matters with which Criminal Courts 
have to deal. While it is desirable to avoid sending a 
first offender to prison, where a man ha^hown from hU 
past action's that he intends to adopt a criminal career, 
the Court should bear In mind, first, that it is necessary 
to pas-a sentence upon the accused which will make 
him realize that a life of crime becomes increasingly 
hard and does not pay ; secondly, that tlie sentence 
should serve as a warning to others who may be think 
ing of adopting a criminal career; and thirdly that the 
public must be protected against people w ho show they 
are going to ignore the rules framed for the protection 
of society. In the case of old offenders the sentence 
cannot be determined by any rule of thumb. In each 
case the circumstances have to be considered. The 
number of past convictions, the interval of time whf^ 
has elapsed between one conviction and another and 
especially since the lasf^conviction, and of course, the 
nature of the offences previously proved are all matters 
to be looked at. {Beautnont, C.J. and Sfn, /.) EM¬ 
PEROR V. Mahomed Hanif. 2011 d. 661“ 15 E.B. 
108»43 Or.L.J. 754*44 BomL.B- 466»A.IB. 1942 
Bom. 215. 

— Stay of’—Pen itncy of tivii suit—If suffieient 
ground—Cohsidtrations far Court —Public interest to 
be considered. 

In dealing with an application for stay of criminal 
proceedings pepding a.civil suit between the parties, the 
Court should consider the interest of the public which is 
opposed to maliipllclty of proceedings. The Co*irt 
should not regard the matter as a -sort of competition 
between the Civil and Criminal Courts. The Court has 
to consider wh. re the public interest lies and not merely 
where the supposed interest ef the iwrticular com¬ 
plainant lies. • (Beaumont. C.f. and lVassoode.a.^ /.) 
THAKORI.Al. VaOILAL ». AMBAT.AL BHIKHAEIIAI. 
2031 . 0 . 617=44 Bom.Llt. 761-AXE. 1942 Bom. 

330. , . . . 

_—-Stay of pending civil suit-—Dispute as to right of 

fishery Involved in both—If ground for stay. See 1941 
Dig , Col.5i7. CHHANOO PRASAD Singh ». Sakhi 
CHAND SahU. A I.E. 1942 Pat. 46. 

^^Snmmary tried—Judgment— Conpiction—Pea. 
sons for cofevicliori—Necessity Ur statement of 

A ^lagistrate Is not bound in a summary trial to re 
cord what the prosecution witnes.s actually said; b'lt It h 
necessary in convicting the accused to give a brief state¬ 
ment of the reasons. A brief statement of the reasons 
would necessitate at least a short 
prosecution witnesses had said so as to 
evidence had made out the case with .which the accused 
had been charged and also an indication that the Magis¬ 
trate believed that evi-Ience. If there was defence 
evidence, it would further be necessary to say why the 
prosecution evidence was preferred to that of the defenw. 
The Mairistrate must make clear what the accused « 
case wa^ (Horwill.T^ GOVINDAN.* rr., 203 I 

C 433*55 L.W. 630=1942 M.WN. 690 = AXE 
1942 Mad- 669=fl942) 2 M.L.J. 280. 

- ■—Taking:^cognizance—Meaning. See 1941 Dig. 

Col. 544- Harnarayan V. GovinpraM. • XL.E. 

(1942) Nag. 198. 

—. I -Transfer—Application for—Report called for 
by High Court and sent by ^ Magistrate—Right of appH 
cant for transfer to copy of. See MvS. CRIMINAL 
RULES OF PRACTICE, VOL.. CHaP. XXXVI, R- 2. 
46 Mys. H C.E. 402. 

——Transfer—Notice—Transfer at the instance of 
some of the accused without notice to the others—Lega- 
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CBIMINAL TEIBES ACT (1924), S. 28. 

lily. Sec 1941 Dig., Col. Sl7. Kumaraswamv Kalin. 
GA Rayar./« r/. 197 1 0. 799 = 14 B.M. 393=48 
Or.L J. 278 = A.I.E. 1942 Mad. 221 (1). - 

—^Witnesses—Examination—Duty of Magistrate- 
Case adjourned due to non-service of summons—Acettsed 
brings ng other udtftesses on adjourned date—Magistratei 
■whether can refuse to examidc them. 

If the case is olhetwise complete, the magistrate may 
refuse to adjourn the case if his orders directiag the 
accused to produce his witness at the next hearing have 
not been carried out. But where the case is being ad¬ 
journed in ihe ordinaiy course of things, for instance, 
where so.ne of the summoned witnesses have not been 
served or for some other reason, it is not open to the 
magistrate to refuse to examine those witnesses ifhom 
the accused chooses to bring with himself and who are 
actually present in Court. (Natoal Kishore, C.f. and 
Sukhdeonarasn, /,) LaCHMANDAS r. ROOPA. 1942 
M.LE 27 (Cr.): 

-=-Witness—Tendering of for cross-examination— 

Propriely. EVIDENCE ACT. S. 133. 44 BoD) L, 

E.27 (P.F.). 

CRIMINAL TEIBES ACT (VI OF 1924), S. 10 (2) 

—ConslruclioH and effect of—Member of -.rirntnol tribe 
leaving one Province for another—Conviction under 
S 22(2) (a)/or failure to give daily hiiMci—Legality 
^^ConditiOfts, 

The effect of S. 10 (2) of the Criminal Trlbaa Act is 
that where .a member of a criminal tribe goes from one 
district of one Province to another district of another 
Province, thd provisions of the Act and rules 
apply to him in the new district of the .new Pro¬ 
vince as if he had been registered In pursuance of a 
direction, made under S. 4‘ of the Local Government of 
the new Province, and the notifications, issued 
affecting him. issued by the Government of the 
Province he has left, ate deemed to have been 
iwue-i under S. 3 and S. 10 (1) of the Act by the I^cal 
Government df the new Province to vfhich he has gone. 
Before such a persoh can be convicted of the offence of 
failure to give daily haturi. it must be proved that the 
notification issued by the Local (Jovernment of his old 
Province under S, lH (1) required him. to give daiy 
ha%url. If that is not proved, he cannot be convicted 
of the offence ur^er S. 22 (2) (o) of the Act even if he 
pleadN guilty. His plea of guilty should not be accepted 
in such a case, and the plea will not render the conviC' 
tion legal. (Daiies.C.J.and IVesfan, J.) 

Behoodi Ratanjo. I.L.E. (1941) Kar. 531-199 
I.0.126= 14 R.8.171=43,Or,LJ. 476=A I'®- 
Sind 61. . 

—- ^,12—*Co>nnetie>u'—If would include eonviettom 

for offences under Penal Code. e .l,.* 

Tiie previous convictions referred tom S.22of he 

Criminal Tribes Act are convictions or 

made under the Act and hence 
offences under the Penal Code cannot affec q 
of punishment under that Act. 

Rakhsh Singh v. King-Emphror. 203 I.O. 4» 
1942 A.W.B. (0.0.) 863 (2)=1942 A.Or.O. 206 ^ 
1942 0 A. 565=1942 O.W.N. 682. 

-S. 23 (1)-“ Special reason to W 

What amounts to. See 1941 ^‘8 n\oa 

In rc. 197 10. 679=14E.M. 376=43 Or.L.X 212 

A.I.E. 1942 Mad. 33. „ 

—S. 23 (l)(b>— “Special reasons to the contrary 
—Interval of several years between coming out^ pr»»h 
and next offence See l941 Dig.. Col. 5l7. \ENKaTA 
SUBBADU, In re. 198 XO. 26"l4 E M. 416-48 Of. 
LJ. 300-A,IE. 1942 Mad. 81 (3). 
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CUSTOM. 


It is an established Castom among the Mahomedan 
families of old ^tanaing in the Satpura Plate-m Districts 
ill Cenlxai ^ovince that female heirs are excluded from 
inheritance in the presence of male heirs of the same 
degree. [Crt/te, C.J. and Purattik,/,) MOHAMMED 
AZAM KHaN V. MlRZA SiDDIQUS ALl BEG. 1942 N- 
L J. 689. 

- -Jam Kalars—Marrixge—Dissolution 6y ahdn- 


-Proof — Etidiniiary value of (onneetei wajib-Ui' 


(ienment—Cuitom not opposed to public policy. 

The cifctom among the Jain Kalars that almndonmeni 
dissolves the marriage tie is not opposed to public policy 
nor is it loiniot'al. The abandoned wife can re-marry 
during the lifetime of the husband who abandoned her. 
KBost. /.) Baliram Jagobaji V. KHADSALYABAI. 
1942 N.L.J. 510. 


lains (If.P.)—Widow—Rights *in her husband’s 
property and ancestral property. Sfe Hindu Law— 
Jains. 1942 A.L.W. 329. ‘ 

•Non-lratuferability of sites in agricultural viU- 


j arz of different village—Question of tsch-ai of grove oh 
abandonment. 

There wasS close connection between the waiib'uU 
ar%-o{ village C and that of v.llage B and the wa/ib-ul- 
(i/f of the latter was the 6rst to be prepared in that 
ila^a. If the custom in village C was the same as in 
village B the tvajib-ul-art of the former instead of setting 
forth the custom in full merely referred to the provisions 
of the ■uiafib-ul-art pf village B. While the ‘Wajib ul-ar* 
of village C, referred to the custom recorded In the 
waiib-ul-an of village B with regard to scattered trees 
and tenant’s rights therein, it stated that there were no 
tenant’s groves. But It had recorded, two cases of 
escheat of such groves on the ground of abandonment. 
On a question whether there was custom of .escheat 
of groves to landlord on abandonment existed in village 
(Tit wasthat (be two wajib-ul-art m\i%t read 
together and that in view of the custom as to scatieied 
trees and ilie general identity of custom in the two 


age—Question of continuity of emtom—Jf a question of 
lau'^Onus. ' 

Where a plaintiff sues for ejectment and posses¬ 
sion of a house site on its transfer Anuary to an 
alleged custom of non-liansferability, it is his 
bounden duly to prove not only that there was 
a custom .of non-transferability of the sites i 
the village but it is further obligarory .. 

show that the custom was continuous. 
custom was continuous -or whether its 
broken add the custom was not “to'^ 

for a long period of time is a c:': b no 

decided from the prove during a tong cours-- 

doubt a question of of village s^es 

of years it was transferring their rights from 

in a 3 ^ possession, and no 

time to b^ehalf of the taluqJar to prevent 

action was ta en^d interference with, the alleged custom 
(listurbanw ,bat tbp essential 

°i rtf continuity was not established and that hence 
wa^rto custom of non-transferability of house 
the village. ^Gbulam ffatati and Ufadelty. //.) 
CAuHANTt-. BARKHANDE MAHESH ^'^RAIN 

sfiJoH. 20fj I.O 622= 16 E 0. 30= 1942 O A. 276= 
1942 B.D 662 = 1942 O.W N. 368 = 1942 A.W.B. (0. 

0.)265=A.I.E. 1942 Oudli 401. . 

__Parsis in mofussil—Law applicable—Powers of 

guardian to mortgage estate of 

fnd good conscfence-Rule of English Law. 1941 

Dii? Col 5l9 KUUERDAS pEVCHANDP . JBRKISH 
vT.®rtrtrt»i' 1QB TfJ. 609 = 14 R.B. 326=AI3 1942 


I villages; and the fact that there were two instances of 
escheat on the ground of abandonment recorded in the 
wajib’ul-art of village C, the custom of escheat of 
groves on abandonment by tenant^'was proved bydocu* 
mentar) evidence to exist in the village C. {Bennett and 

Mud'ley //.) Sri Thakurji V. Gaya Kuer. 17 
Luck, 567 = 200 I.C. 561=16 BO. 41 = 1942 B.D. 
30=1941 0.9?.N. 1412=1942 A W.B. (0.0.) 19= 
1942 O.A. 7=A.I B. 1042 Oudb 213. - 


NaoroJI. 198 1.0. 609 
Bom 54. 

—.^~~Proof—Customary fights in tke nature of tres- 


^Where it is sought to establish a local custom by which 
the residents or atiy section of them of a particular dis¬ 
trict. city, village or place are entitled to commit on land 

not belonging to or ^copied by them, acts which, if 

there was nj sii:h custom, would be acts of tr^pais, the 
Court should not decide that such custom exists, unless 
the Court is satisfied of its reasonableness and Its ccr 
tair.ty ft' extent and Ipplicatlon, and Is further satir* 
fied by the evidence that tlf! enjoyment of the right was 
not by leave granted or by stealth or by force, and that it 
had l>een openly enjoyed for such a length of time'as sug¬ 
gests that originally, by agreement or otherwise, the 
usage had become a customary law of the place in rts. 
neci of the persons and things which is concerned. 
{Sukhdeo'tarain. J.) NaTHMALv. ILLAIBUX. 1942 
ML.B.68(OIt.). 


■Proof—Instances. 


Ttie most cogent evidence of custom is not that which 
is afforded by the expression of opinion as to the exls* 
tence but by the enumeration of instances in which the 
alleged custom has been acted upon, and by the proof 
aflordei* by judicial or revenue records or private 
accounts and receipts that the custom has been enforced. 
1^0 value can therefore be attached to the broad general 
statements made by the witness who assert the alleged 
custom but do not enumerate instances in support of 
theit assertion. {Sukhdeonarain. /.) NaTHMAL v, 
ILLAIBUX. 1942 M.L.B. 68 (OIy.). ^ 

——Proof—Instances of recognition of custom of— 
Necessity for and value of—General evidence—yalue of 
—Judicial ctecisions. 

When a custom has been repeatedly brought to the 
notice of the Coiuts and has been recognised by them 
regularly in a series of cases, it attains the force of law, 
and it is no longer necessary to assert and prove it by 
caliin^evit^nce in each case. Iftbe evidence is all one 
way, or if there is a strong preponderance of evidence in 
favour of a particular custom, the Courts cannot ignore 
it, although the witnesses do not cite specific cases m 
support of their statements. But general evidenre which 
is conflicting has obviously very little value. {Bfoo - 
held and Sen,'//.) SUGANCHAND BHIKAMCHaND 
Mangibai OuiABCHAND. LL.B. (^9*2) Bom. 467 
= 201 I.O. 759 = 15 B.B. 111=44 Bom.L.B. 358-A. 
IB. 1942 Bom. 185. 

Proof—Instances—Unconfsted sises—Value of. 


Ucicontesteclcases are very good proof of ary 
custom, for the greater the strength of the custom, • t 
less piobability is there of anybody attempting to con- 
trovuEi it. Tne fact that the operation of a custom has 
not been resisted cannot at aJI be used as an aigumen 
that such a custom did not exi'f .' {ifoehett and 
Raman. //.) MaHOMEU HOOSAIN FaROKI Sy^ 
ABDUL HUO. 202 I C. 323 = 16 B.M 482 - 56 L.W. 
303=A.T.R. 1942 Mad. 486=(1942) 1 M.L.J. 664. 
Proof—Judicial d«cblons--Cerlified copi^IJ 


*• 


necessary, -^ee 1941 Dig., CoJ* 520. RaMI v. GiaN 


1 
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Singh. 198 LO. 708-11 E.L. 85i)=AI.E. 1942 
Lab. 31. 

■ 'PfMt—JttdUtal diiitions—Value of—Decisions 
tetognitint custom among Jains of one plaee—tielevane-^ 
as evidence of custom among Jains of another place. 

Judicial decisions recognising the existei.ee of a dis* 
puted custom amongst the Jains of one place are very 
relevant as evidence of the existence of the same custom 
amongst the Jains of another place, unless it is shown 
that the customs are different. {Broomfield and Sen, 
JJ.) SUGANCHAND BHIKAMCHAND v. MANGIBAI 
GulabCHand. I.LE. (1942) Bom. 467*2011.O. 
769=»J6R,B. 111*44 Bom.L.E. 368=A.I.E. 1942 
Bom. 185. 

^““—•Proof-Necessity—Custom not general but pre¬ 
vailing in most villaget. 

Where the custom pleaded is not general but is found 
to exist in most of the villages, its existence has to be 
proved independently for each village. (Bennett and 
Afadeley.JJ.) SRf ThaKURJI v. GaYA KUER. 17 
Luck. 667 =■ 200 I.O 561*16 E.O, 41*1942 E.D 
30=1942 A.W.E. (0.0.) 19* 1941 O.W N. 1412* 
1942 O.A. 7*A.I.E, 1942 Oudh 213. 

-Proof oi—Waiib-ul art —Value of g^tries in— 

Inslaiires of ludlcial recognition. See l94^>g , Col. 
520, KULSOOM V. Chuttan. 17 Luck. 494*198 
I.O. 609*14 E.O. 40d*A.lE. 1942 Oudh 116. 
- Proof—Requisites. 

A iuaiib-ul-art in order to prove a custom must men¬ 
tion It clearly. {Agarjoal, J.) bUl.TAN HuSain r, 
Abdul Kazaq. 202 I.O. 734-*16 E.O 141*1942 
O.WN. 692-1042 A.W.E. (0.0.) 328 (!)•'1942 0. 
A. 446-A.I.E. 1942 Oudh 496. 

- —Proof — Pre-emption ^ Instances of eases 

deiided on compromise or atfmissitni—Value of. 

Where the question of cusiiom of pre-emption was not 
mooted In certain cases and there was no 5 ciiou>. 
contest between the parties but the cases were decided 
on compromise or admission, such cases cannot be 
treked as sufficient proof of the existence of the 
custom of pre-emption. (Atmvmd, J.C. and Mir 
Ahmad,!.) PRITHMI DaSS ir. HaRI K.\M. 19710. 
706-14 R. Peah. 66-A.l.E. 1942 Pesb. 26. 

' —Reasonableness—Right to eject from bouse site 
on payment of compensation. Set 1941 Dig., Col. 521. 
KuLSOOM t». Chuttan. 17 Luck 494*^198 lo 
600 • 14 B O. 409 * A I R. 1943 Oudh 115. 

-Religious endowment — SheSait — Cu»lonv_of 

transfer of paUs of worship—Validity. Set iliMDU 

Law—Keligious endowment. 

■Kemarrlfge of widowr. See HINDU Law— 


Widows-remarriagk. 

• “Validity—Ertentlals. 1941 Dig, Col 521 
JOOESH CHANDRA GHOSB r. .SRKf DHaKISwarI 
Mata. 198 LO. 837-14 E.O. 609-A.I.R. ipia Oal 
26. 

—Validity—Seasonabtemess, 

Reasonableness Is one of the most esstniUl elements 
of a valid custom. A custoni tecogniiing the use oLtbe 
roof of the defendant'i shop oq all ceremonial occasion, 
by a auctuating body of persons was held to be both 
Indefinite and untcasonable. (Sukkdtertaraim t\ 

NathmaL*. ILI.AIBUX. 1948M.LR.68feiY\ 

-(Obott Nupor) — Abotlginal tribe—k*,mi 
Olidais—Law applicable—Custom or H'lidn Law 

Di,., Col, 5H. lUSAltHNATrolD./ 
C-anpatRai, US 1.0, mo- 14 B,P, 488^? si: 




, 4^^ 

CUSTOM (Punjab), 

There is a general custom In the N.-W.F Province' 
that non piopiietors cannot alienate their rights of 
residence without the permission of the proprietors of 
the sites. {Almond, J C. ana Afir Ahmad, J.) ABDUL 
GhafUR Khan ». JETA Mal, 202 I.O. 627* 16 R, 
Pesh. 46* A.I B. 1842 Pesh. 74. 

' " "(N.-W.F.P.)— Alienation—Power of non pro¬ 
prietors—Onus—Butar Ahmadkhan milage. 

The general custom that a person" who has built 
superstructure on land belonging to a proprietor in a 
village cannot alienate his residential rights without the 
permission of the proprietor applies to the Baxar 
Ahmadkhan village in the N.-W.F.P. The onus there- 
fore lies heavily on a tenant or on the transferee from a 
tenant t^ prove th.it the custom does not exist in favour 
of a proprietorMn a particular village. Acquiescence 
by the proprietor in some sales made by the tenant does 
not necessarily destroy bis right to quotion subsequent 
alienations. (Mir Ahmad, J.) Shfr D(L KHAN n. 
Bahadur ali khan. 2031.0.137 = 16R.Pesh. 65 
-A.I.R. 1942 Pesh. 76. 

'(N -W.F.P.)— Pre-emption—Akora. 

The custom of pre-emption does not exist in Akora. 
(Alm.md, J.C. arid Mir Ahmad, /.) PrithMI DASS v. 
HariKam. 1991.0. 706 = 14 R, Pesh. 86-AI.E. 
1942 Pesh. 25. 

“(N- W.F.P.)— Pre“emptien — Moh^Ila Bakskl 
RamSahaiof Kanmpura sub division of Peshawar 
City. 

Th^custom of pre-emption exists In Mohalla Bakshi 
Ram Sahal situated in Karimpura which is a sub-divl- 
sion of Peshawar City. The custom tbetefore must be 
taken to exist in the-whole of the Karimpura sub-divi¬ 
sion and therefore in Mohalla Balldaran of that sub¬ 
division. {Almond, J.C. and Afir 4kmad, J.) GUL 

‘l942°PMh 94^'^®''*' 202-A.I3. 

A statement of custom So ihe customary law is in iteeif 
to prove a custom CVir A^maJ.y.) roshaN 

By custom of Peshawar Dlwrict. a Hindu can adopt 
the son of a woman whom he cannot marry. The ad^. 
tlon of daughter 8 son therefore is valid. (<V/r Ju. 

Tim’ t> Dtv 203 1 0 

300-16 R. Pesh. 69-AIR 1942 Pesh. 68. 

_ * (Peshawar)— of residential riths— 

Saleh, Tehul f/anpur. District Haxara 

S*leh ire by custom 

entitled to transfer their residentiai right tythout the 

^rmis*irm of the ground landlords. A nidow of each 
»u.h non proprietor gets the bundle of rights which he 

fwwessed at the rime ol bis death nothing more nor less 

‘^ 4 . widow- hu the full 

right of transferring her residential rights to any one 

.he 4ny tnierfereiKe by them The pro- 

«l?Pn ^ ^ Md to question her .he- 

dJ ^^he^ he^'®h ^'«rsiow« could 

l O- MO -15 E P~ll 47 

vPuaJab)— Altenaioa — Powers of—Wirfos 
amorg Sayyads. Seel9H Dig.. Col. 52*. KlUOAM 
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CUSTOM (Fuiijal)). 

HUSSAIN V. Mahomed Hussan. IL.R. (1941) Lah. 
872. • 

-(Ponjab) —AlunationStlltHg asidf^Conver- 

sioH of salt into mortgagt— CriUria, 

In order to determine whether a sale shoold be set 
aside or convertecLinto a mortg-ige, the true question 
which falls to be answered Is whether the sale itself 
was one which w’a| justified by legal necessity and not 
the mere proportion that the amount found to be for 
necessity bears to the total consideration for which the 
sale was effected. {Mahomed Mnnir^ /.) SamUND 
Singh v. rakha Ram. 44 P L B. 618=A.LB 194S 
Lah. 22. 

' [Punjab)— Alienation—Widow—Alienation for 
Aushand’s debt's — Necessity—Income of estate—If rele- 
vant consideraticn. * 

The power of alienatiop of a widow governed by 
custom is less than that of a widow under the'Hindu 
Law. and the income of the estate left by her husband 
is a-re<evant consideration for determining whether an 
alienation made by her of that estate for debts incurred 
by her husband is or is not for necessity. {Dalip Singh 
and Sale, JJ.) GHULAM QadIR v. ALAF DiN. 201 
I.O. 611 = 16 R.L. 67 = 44 P.L.R. 274«A.I.E. 1942 
Lah. 200. 

. — (Punjab) — Alienation—Widow — Notice of 
necessity to husband's agnates—If obligatory—Riwaji 
yam of Mianwali district. See 1941 Dig.. Col. 522. 
Mahomed ikhtiyar v. Khana. I.L.B. (1942) Lab. 
275. 

_—(Punjab)— Alienation—Widow—Powers of. Set 

1940 Dig. Col. 548. Tara SinGH v. SuraJ KaUR. 
44 F.L.B 192. 

—(Punjab}-r/f/>/>f»>rt^*AV‘y—/»rr;KOT- 
ption— Brahmans of Batura village us Tahsit of Phih 

In the case of high caste Hindus—and the Brahmans 
occupy the topmost place in the Hindu social hierarchy 
—where nothing else is know n, the presumption is that 
they are governed by their own personal law and not by 
custom This presumption is, however, rebuttable and 
may be rebutted by proof to the contrary. Where the 
Br^mans of a certain Ullage were its original founders 
and they still form a compact section of the village 
community, depend for their livelihood almost exeJu- 
sivelv on agriculiure and do not carry on any trade, 
business . or ptlestly functions or lake to service, and 
further they follow the same customs as are followed by 
the agricultural tribes of the province, these facts aie 
.ufficienl to dislodge the initial presumption in favour of 
the application of personaliaw to them and to shift the 
onus of proving that they are not 
on the patty which relies on personal law. " here the 
Brahmans are governed by the general agricultural 
custom of the province, the burden of proving that in 
matters of alienation they arc not governed by the 
cencral cuAom rests on the parly who asserts it. The 
Brahmans of vilfage Batura in the Tabsil of Pbillaur in 
lullundur district do not follow their personal law in 
matters of alienation but the general agricultural custom 
of the province according to which ancestral properly 
cannot be alienated except for tiecessUy or with the 
consent of the descendants of the alienor. {Mahomed 
Munir, J.) SaMUND SINGH ». RAKHA RAM 44 P. 
Zn 618 =A.I.B. 1943 Lab 22. 

— ' Punjab)—Applicability—Malioroedan Quresbi 
family residing in Gajarat town. See 1940 Dig., Col. 
550. Sharifa Bbgam V. COURT OF Wards. I.L.B. 
fl941} Lab. 848. A 

——(Pod jab) — Appllca-ility—Sarsut Brahmins of 
roauja. Jandolo, tahsil Tbanesar, District Kamal. See 


I DAMAGES. 

1941 Dig.. Col. 523. BiR BHAN v. JaGANNaTH. 44 
j P.L.B. 123. 

i (Punjab)— Biwa/i-am—Eotties in—Presump* 
I tion—Rebuttal—CotnpUer’s remarks—If sufficient. See 
! 1941 Dig., Col. 524. KHadam Hussain v. MahO- 
i MED Hussain. I.L.B. (1941) Lah. 872. 

! ' (Punjab) —Succession — Cognates. See 1940 

Dig., Col. 551. Tara Singh v. Suraj kauk. 44 P. 

' L B. 192. 

' ■■ (Punjab)— Succession—Collaterals— Right of 

' representation — Barbers of Karnal District. 

The strict Mitakshara rule of representation in 
‘ matters of succession is not followed among bigbeaste 
I Hindu tribes of the districts of the Rohtak, Kama! and 
Gurgaon, where a nephew soaeeds along with the uncle 
to the property of the deceased collateral. The right of 
representation in collateral succession prevails among 
, the barbers of Karnal District where a grand nephew 
; can succeed along with his grand uncle to the property 
^ of a deceased collatetal. {Tei Chand. /.) MaNOTA 
».-ManGAT. 198 I.O. 699=14 B.L. 347=A.I.E. 

1942 Lab. 27. . ^ 

—'.(Punjab)— Succession—Daughters — Bileches of 

\ Bughlani subsection of Nuthani tribe of Sanghar 
tahsit. Dera Chaw Khan District. 

In Biloches of the Bughlani sub-section of the Nut- 
kani tribe, of Sanghar tahsil, Dera Gaii Khan district, 

1 daughters saccetd along with brotherH to *-their father % 

: properly in accordan:e with Mahomedan- law and not 
by custom. {Tek Chand and Beckett, JJ.') ^LI-AH 
DlWAVA V. Bakht Waddi. I.L.B. (1942) Lah. 288 
= 2021.0 183=16 B.L. 107=44 P.L.B. 460=A.IR. 
1942 Lab. 207. 


■(Punjab)— SuccosioH—Daughters v. collaterals 


—Bajwa Jats of Sialk^ District. 

Among bajwa Jals of Sialkot district, daughters 
succeed to the non ancestral property of a sonless pro¬ 
prietor in preference to his collaterals of tenth degree. 
{Tek Chand and Din Mohammad, JJ.) KaRAM DaD 
V. MOHA\<Mad Bibi. I.L.E. (1942) Lab. 69 = 199 I. 
0 340=14 B.L. 324=43 P.IhB. 737 = A.I Bel043 . 
Lab. 1 (F.B.). 

_(Punjab)— Succession—Daughters versus colla¬ 
terals—Bajwa Jats of Sialkot District. See l94l Dig,. 
Col. 524. RAMI V. Gian Singh. 198 I.O. 708=14 
B L. 350=A I.B. 1942 Lab. SI. 

- {VmW—Succession—Daughter v. CeU^Urah 

—Hundal Jats of Amritsar. j. • , , 

Among Hundal Jats of the Amriisar dismct. a 
daughter has a right to succeed to the self-acquired p 
periy of her father in preference to bis 
{Dalip Singh and Din Mahomed. JJ.) 

Sito5. 201 ?0. 676-16 B.I.. 74=« 160= 

A.Ii. 1942 Lah. 164 (2). j*. 

OUTOHI MBMONS AOT (X OF /938). S. S-AP' 
plicaklity—Wills made before Act—If 
The Cutchi Memons Act of 1938 applf 
wills made after the passingof the Act but ^ 
made before it was passed. A mil Cuichl 

deatft of the testator and a will made m 1933 y _ 
Memon who died in l94l, is "ot saved. The right wh 
is intended to be saved by S.'S of the Ad 
acquired before the passing of the Ad. Aft P 
ing of the Act,the will of every Cutchi view of 

construed and looked at from the pom - y,a*i. 

Ma»omedan law. 1042 BOffl- 

2031.0, 681=44 Bom LJfc. 792- AI.E. 194i *0“ 

328 (2). __vT 

DAMAGES. 5 ^^( 1 ) CONTRACT ACT CHAPTER • 

(2) TORT—damages. 
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DAUAQ£S. 

■ ■Sle*>ateof-—Sato deed—Covenant for quiet «n- 
jojment—Bleach—Measure of damages—Sale price or 
market raloe of properti*s Sft I IMITATION ACT, 
ART. 116. (1942) 2 M.L.J. 6X7. 

DEBTOE AND OVXDlTO^-^Appr.prijtioHof pay¬ 
ment—Mertiagt bomd—S(tpui<Uic» that na payment ta 
ht aatpUd uniat m ide under registered receipt or en¬ 
dorsed oti iaei of hond—Right of oreJitor—Mortgagee 
appropriating tousards debt payment in receipt un¬ 
registered though not endorsed on bond—£/feet of— 
Waiver of stipulation—Duty to give credit to such pay- 
mtnt, 

V/berc there is asUpalattou in a mortgage bond that 
no payment shall be accepted anle»8 it is made by a 
re^stered receipt or unless it Is.endorsed on the back of 
the bond, it is of course open to the mortgagee to re¬ 
fuse to appropriate towards the mortgage debt any pay* 
mert made by the debtor not under a registered receipt 
and not enduraed on the bond ; such a stipulation-can, 
however, be waived, and must be held to be waived 
when the mortgagee appropriates a payment as a part 
satisfaction of the mortgage debt. A receipt so appro¬ 
priating the payment must be accepted and the mort¬ 
gagee must give credit to the same. t^Mamkpr Loll, 
/J COPAtJEB JHA V. UPENDRA NARAIN JHA. 202 
I.O. 496=16 E.P. 122=9 B.E, 8*23 Pat,L.T. 384 
-A.I.E. 1942 Pat. 408. 


■ Merger—Creditor succeeding to estate of debtor 
—liSect—Claim by other creditors—Right of retainer 
of heir—Principle—Applicability‘•■to Hindu Law— 
Widow obtaining decree against brother—Death of 
latter and willow becoming beli—Right to claim.ratea* 
ble distribution as against another creditor. ,.S'(’rl94l 
Dig., Col. 526. TmaNgathammal Veekama 
RBUDIAK. IXE. (1942) Mad. 360=199 I.O. 106 
= 14 B.M. 616* A.I.E. 1942 Mad. 260*(1641) 2 M. 
L.J. 1024. 

DEOEEE- See Practice—DECREE. 

DEOSEEBAND OBDEE8 VALIDATING AC^ 
(V OF 1936), S. 2—Scope of—Decrees and orders in 
execution of High Court of Bombay—Questionin^n 
Allahabad. See l941 Dig.. Col. 526. Murlidhar 
Gorarhram Sadhoram. I.L.E. (1041) All. 668* 
1991.0. 847«14E.A.291. 

Ti^YiTy—Bindsiig rsature—Duty of Courts at to eon- 
struetsoH of. 

Where adults put their names to documents they are 
bound by those documents unless they are able to give 
convincing proof that truth Is olherwise, and it would 
make, In the long run, for losticoif that burden is gene¬ 
rally appreciated and generally applied Courts in India 
often appear to go out of their way to guess what must 
have bwn the truth behind a mass of formal documents. 
But it is one thing to be, in law, able to go behind (he 
document when there is convincing evidence admissible 
under the Evidence Act and another thing to acrire at 
the conclusion, th.it a document does not mean what it 
rays by a series of brilliant gue&ses founded on nothing in 
particular excepting the ingenuity of coun<ei an l the 
Judge’* mind. (5/ew/, T./.-rn./ /.) SUNDERLAL 

V. StTARAM Sant^RAM. 1942 N L.J. ISO. 

- —CoHsiieraiion—Burden of proof—Admdttion of 

-•Hiiderahon by < leeutant of tncrtgage—Plta of al'ence 
>■' failure of eonsideratlon—Onus. 

Once consideration for a mortgage deed is -found to 
have' been admitted by (he exev utant, the onus .>f 
proving iiA failure would have to be, generally speaking, 
dlKharged by him or by those who cLicu thiough him. 
{dbJur Rahman, /.) SrURAMULV t.T raNDAVa 


DEED. 

Kri^HNAVVA. 66 L.W. 594*A.I.E 1948 Mod. 77 
-(ldl2)2M.L.J- 462. 

-Consideration — Recitals—Plea of want of con. 

sideration and incorrectness of recitals—Burden of 
proof, Jrr 1941 Dig., Col. 529. .SuBBAYYAN CHtr- 
TIAR V. rONNUCHAMl CHETTIAR.. 200 1.0.70*14 
E.M. 692* (1941) 1 M.L.J. 807. 

——Conslruition—Contract—Considerations^ Ante- 
cedent, surrensndtng and eottUmporaneous circumslanees 
—Reference to, if ptrtttissible. 

When the words used in a contract are plain, no ex¬ 
traneous considerations are permissible ; neither antece¬ 
dent correspondence, nor surrounding circumstances nor 
subsequent conduct. When a fprmal contract has been 
entered into, that must be construed aceordirtg to its own 
terms and not be explained or interpreted by the antece¬ 
dent coraniunings which led up to it. The latter could 
only show what parties meant to do but cannot show 
what they did. Though when the terms of an agreement 
arq ambiguous the surrounding and contemporaneous 
circumstances (not subsequent conduct) can be looked 
to, the rule has to be applied With the greatest care 
even In the rare cases to which it is applicable. Where 
one of parlies thought there was a complulad contract 
while the other insisted that there was not and the eon- 
tei/iporaneoiiseireurnstanees verethit both the parties 
dealt in the commodities in question and that both were 
negotiatmg, one for the purchase and the other for the 
sale, of the goods in question and the circumstances 
fitted equally well with the txistence of non-existence of 
a completed contract, it was held that it was not a case 
in which all the parties concerned had for years acted 
along a given set of lines which could only fit one case 
and not the other and that hence that it was not legiti¬ 
mate to try and correlate the meaning of the words used 
to existing facts, that is to say. to facts Existing at the 
time of the dispute. {Bose. J.) MakkandeLAL ^ 
SlTAMBHARNATH. 203 I 0. 841 * 1942 N.L.J. 481. 

ConstruelioH—Lease or sale. 

When anunder-proprietor transfers to another trans¬ 
ferable and heritable rights for a prtruium reservine 
for himself a certain rent and malikasta dues and con- 
tiiiues to be recorded as under proprietor, the status of 
thftransfcreecannotbethat of an under proprietof as 
the simultaneous existence of two under-proptieia/y rights 
in'tbelandis inconceivable and the transfer can only 
be a lease and not a sale; an under proprietor can only 
transfer such rights by a sale in which he reserves no 
interest for him«lf. He cannot transfer them and at 
the same lime Je.'erve some interest for himself. A dis 
tinction must be drawn between deeds of (his nature ex¬ 
ecuted by superior propiietors and similar deeds exe¬ 
cuted by under-proprietors. The position of the parties 
is in the one case consistent with a sale, in (he other it 
isnot. yO SRI NATH RaM NaRAIN. 204 

! I.O. 86-1942 AW .B. (0.0.) 324 (1)*1942 OA 
1432-^1942 O.W.N 604. ^ ^ ^ ^ ^ 

' ' '■ Con«tnjctjon—Lease or sale. See 1941 Die 

"^AWADEO '^INGB. 17 
, oJdS'm ^® 665-14 E.O.SS8=A.I.E.1043 


i ^'o?^tr«lion-MoTtgage or charge-Use of words 
1 mortgage opd redemiRioo’. 1941 Dig.. Col. 528. 
SAk^UKA^ISOH f. AhmaODin. 19810. 100 

14 a L. 90Q. 


-Construction — Mortgage or pledgc-IiKJorse- 

menl of promnv.iry note* by payee to creditor as >«cority 
for aaiuont due —ifpUdfe or mortgaee See COM* 
FANUS .ACT, S. 109 (!)(?). 65LW 7W. 
''‘nstr:i:;m—Mortgage or re.V. 
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A ileed recited The entire fields mentioned above., 
have been sold conditionally to you for the above men* 
tioned amount and have been also put into your pos¬ 
session. You should enjoy in every way the abovemen* 
tioned Gelds from this day up till 5 years keepiMthe 
same in your possession up till, .for 5 years. Your 
amount shall nut carry any interest and my fields tvill 
not carry any rent, ttc.. up till the period of the above- 
mentioned 5 years as agreed. You should pay the land 
revenue of the above mentioned fields and sow the sam^ 
and reap the crop or get it reaped by letting out on patta. 
On the aforesaid agreed linic, I shall pay you .. .and 
shall obtain a receipt and shall redeem my fields. In 
default of payment of your amount..On the abovemen- 
tioned agreed time it is to be understood that this con¬ 
ditional sale is an absolute sale." It was ^r/./ that it 
amounted to a mortgage and not a sale subject to the 
condition of reconveyance. {Stone. C.J. itnd Niyogi, /.) 
ViTHOBA K, Narayan. I LR. (1942) Nag. 592 ■» 


deed 

« 

receipt properly stamped and further an undertaking 
enforceable in law concerning the manner In which the 
amount borrowed was to be repaid and that it was not a 
promissory note. {Davies.) GaNGA SAHAI v. FaTYA. 
1941 AM.L.J.71. 

'“Censtruction—Rules governing — Oiiect. 

It is a well-recognised rule of construction of deeds 
that the object of all interpretations is to discoYer the 
intention of the parties and that intention must be 
gathered from the written instrument itself The Court 
has to ascertain what' the parties meant by the words 
they have used and to give effect to the intention which 
is expressed by the wofd^ used by the parties themselves. 
Hence in the first instance endeavour must be made to 
deduce the intention from the actual words used in the 
instrument and it is only when the words are^mbiguous 
and do not yield clear meaning that the extraneous 
evidence of surrounding circumstances may be looked 
The sense and the meaning of the parties in any 


into. 

202 1-0 695 = 16 R.N. 91 = 1942 N-L.J. 446= A I. J particular part of an instument may be collected ex ante 


R. 1942 Nag. 115. 

- I ■ Construetton—Mortgage or sale. 

There was a specific condition incorporated in the 
document to the effect that on mongigor's failure to 
pay the mortgage money on a certain occasion the 
mortgagor would deliver possession of the hou.se and 
would execute a further stamped document. It held that 
the transaction was only a mortgag-: by conditional sale 


eedentibus et eonsequtnubus. Every part of it may be 
bruught.into aciion in order to collect from the whole 
one uniform and consistent sense {Stone. C.J. and 
^'lyogs.J.) ViTHOB.x Narayan. ILR. fl942) 
Nag. 692 202 1.0 695 = 16 E N. 91=1942 N.L.J. 
445 = A.IR. 1942 Nag. 115. 

-Construction—Sale of khewat land Including 


"jumla HaQuq mutalqa”—Sale, if inclules appur* 
and not an absolute transfer of ownership. (Ran/itmal. I tenant shamilat. See 1941 Dig-, Col 530. MenGHA 


/.) KESRIAIAL V. PERTAPMaL. 1942 MLR. 
(Oiv) 

Construction —Mortgage or sale—Option 


C6 


to 


repurchase within ten years—Sale to berome absolute in 
default of payment. .9^^ 1941 Dig., Col 529. Sham* 
BHU Singh v. Jagdish Bakhsh Singh. 17 Luck 

_^Construction—Partmon—Sons given shares and 

'wife given some lands for maintenance—Nature of 
interests taken—Devotution. l94l Dig . Col. 529. 

KAMtSHWAR D.ATT RaM V. KESHO DaT RAM, 17 
Luck. 238-A I.R, 1942 Oudb 48. 

—Construction — Principle — Construction as a 
whole to ascertain intention. See 1940 Die Col. 553- 
GanpatiiaS t/. HarIVallaBH. I.L.R. (1942) Nag- 
126 

,S~^Construetion~~ Principles—Existence of ambi¬ 
guity essential to justify looking beyond the document— 

Siaee when and where to stop. _ 

VVhen It is a matter of a construction of a do:ument 
the first and the best thing to do Is to look at the docu 
m-nt and it is only when you find some ambiguity that 

it is oovslble to look beyond the document at anything 
Whatsoever. As soon as there Is an adequate and suffi- 
Jent definition, with convenient certainty, of what is 
intended to pass by a deed, any subsequent erroneous 
addition will not vitiate it according to the maxim fatso 
AtMOPtstrado non nocit {Stont^ C.J aptd bose^ /.) 
vTthal CHJNTAMAN. 1942 N.L.J. 91. 

Construction—"Purusba Santhathi"—If in- 
rludes illegitimate sons. See HINDU L \w— Imparti¬ 
ble estate—MITAESHARA—SUDRA family—ILLE- 
GITIMATBSONS OF COPARCE^liR. (1942)1 M.LJ. 
132 (P.O.)? 

_^^^enstruetion—Receipt or promt ttory note. 

An entry in an account book ehowingihe balance due 
after settling accounts with the thumb impression of the 
defendant on an one anna stamp and containing parti¬ 
culars as to mode of repayment but not containing any 
•ntrv any where either as to tl.e name of the owner of 
fhe account book or any indication as to whom the 
amount payable therein is due. was held, to be firstly a 


Ram V. Makhna. 1981.0.199 = 14 R L. 309. 

' ' —Con-struclion—Settlement deed by Hindu in 
favour of his wife for maintenance—Unchastiiy of wife • 
after dhath of settlor—If entails forfeiture of estate,. 
See 1941 Dig., Col. 530. SUBBAVVAN CheTIIAR v. 
PONNICHAMI CHF.TTlAR. 2001.0. 70 = 14R.M. 692 
-(1941) 1 MLJ. 807. 

■ ConstruetioH—Surrounding eireumstanee—Ad’ 
missibtlity of evidence at to. 

Evidence of surrounding circumstances is admissible 
to assist in the construction of a document about the 
legal effect of which the parties are at issue. Where 
the real dispute between the parties was whether a 
transaction was a sale or mortgage such evidence is ad* 
missible. {Niyogi.J.) LalChand v. RaM SiNGH. 

1942 NL.J. 136 

Const ruction—When a question of fact and when 
one of law. See 1941 Dig., Col. 531. BHawaNI 
'^ANKAR JaISI V. Ganca PRASAD. 1981-0.616=14 
R R. 204. 

- Construction —Will— Testatrix stipulating to 

receive part of Lequeathtd money during h'etime 
Elfect. . * ... 

C made a bequest of Rs. l.lOl in^ favour of ^with 
the stipulation that as long as she ^)was ^ 

'•l! draw a certain anoount per ai-num And 
death G will receive the whole amount. 

f/eld, that the document amoonteij to 
was entitled to revoke it at any time before her death. 
{P/au.^1 Kishore, C.J and Suk'idtonaratn,]^^- 
RACHAND V. CIIaNDANI. 1W2 M.L.E. 31 (CiV ). 

-Discharge—Mortgage bond—Stipulation that 

payment not to be accepted unless made under 
ed receipt or unless endorsed on back of bond Pay¬ 
ment made otherwise and accepted by creditor in par 
satisfaction of debt—Effect of—If waiver of stipulation 
—Payment—If operates as discharge—Duty of 
to give credit to same. See DEBTOR AND CREDITOR- 
23 Pat.LT. 884 „ ■ j ho 

- Execution-Agreement to seU-Not signed by 

one of vendors—If can it enforced against others. 
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DEED. 

The question whether an agreement to sell which is 
not signed by one of the vendors is operative or not 
depends upon the intention of the parties. If the inten¬ 
tion of the parties in the document was that nobody 
would agree to sell his share unless all the others also 
agreed to sell their shares, it cannot be held that where 
one of them had faifed to sign the document, the docu • 
ment was a complete document, on the other hand, if the 
sales were not interdependent in the sense that each 
vendor might well have sold bis share of the property 
without reference to the sale by others, and what really 
should have been a number of separate sale deeds were 
rolled into one because of convenience, then the fact 
that in the agreement to sell one of the vendors had not 
joined would not affect the question of specific perfor¬ 
mance as between the vendee and the vendors who bad 
signed the agreement to sell. The question of intention 
has to be settled by a reftrence to the terms of the docu¬ 
ment and to the circumstances of the case. {Dalip 
Singh and Din Mahomed, //) UmaR BaKHSH v. 
MULRaj. 99 1.0. 720 = 14 E.L. 426 = 44 P.L.E. 
64=A.1.B. 1942 Lab. 86. 

“ '' -Maienai alteration — Effeet, 

Where the date in a sarkbat sued on is altered 
from Sawan Badi 7 to Sawan Sudi 7, the alteration is 
material, the deed is no longer the same deed and the 
suit based on it could not succeed. The fact that the 
period of limitation is not affected is not relevant since 
the liability of the executant is altered by the alteration. 
(.Ba/pai and Dar, J/.) HardwaR SlNGH v. HaRI 
PRASHAD Rai. 1942 A.W.B. (H. 0.) 862=1942 A. 
L.J. 632=1942 A.L.W. 648=A,I.E. 1943 AU. 24. 

■ Validity—Plea of invalidity as being opposed to 
public policy—Burden of proof. See 1941 Dig., Col. 532. 
SUBBAYVAN CHmiAR V. PONNUCHAMI CHEITIaR, 
aOO 10. 70-14 R.M. 692- (1941) 1 M L.J. 807. 

' “Validity-^Righl to ehallenge-^Third Party—If 
eon raise fueition of benami. 

A stranger to a deed is competent to challenge it as 
fictitious and as in reality a benami affair. {Muiherfea 
ani Blank, J/.) SaRAUiNDU MUKHBRJRE v. 
KUNJa RamiNI ROY. 202 1.0. 663=15 E-O. 379- 
46 0.WN.798-A.IB.1942 Cal. 614. 

DEFENCE OF INDIA AOT (1989)—7/ ultra vires 
—Government of India Ad.Ss. \(i2 and 3l6, 

Even though S. 316 of the Government of /uiiia 
Act, 1935, which provides that during the transitional 
period, the powers conferred by the provisions of the 
Act for the time being in force on the Federal Legisla¬ 
ture shall be exercisable by the Indian Legislature 
does not in terms refer to S. 102 of the Act, the 
legislative powers conferred by S. 102 ate properly 
exercisable by the existing Indian Legislature. The 
Defence of India Act. 1939, and the rules made under it 
arenot,lberefoTe,M//ru tiresiho present Indian LegU- 
liture. {Gwyer, C.J., Varadaekariar amj ZafmJla 
A’han, JJ.) NlHARCNDU DUTTA MaJUMDAR v 

EkiPKKOR. IL-E. (1942; Ear. (F.C.) 66- 900 lo' 
289-14EF.0. 32 - 66 L.W. 844 - 8 B E 703-43 
Or. L.J.604-23 P.LT. 443-1042 P.WN. 164- 
1042 M.W.N. 417-46 O.W.N. iF B.) 9-6 Fed 
L.J. 47 - A X a. 1942 F.O. 22. 

' Seope—Spetik m eommeetion Mtk trade tt itoius- 
irial diipntt—BroertdiMgs taedrr Ad^froprioty astJ 
detirahehty^Duty of Magistrate im earns of ekar/r 
ussder A<t. ^ 

The Defiisce of India Act U not InteDded to beas«i 

where the public safely and the defence of KtUt India 
are not ImjierUl^, Whore a spuc-. h it made ia eonve- 

tlon with a uadi otMiutrUa dispute ehich h aoriiuJ 

f 1 m would not nadir the i|Makar liable to peaMMot 
V. D. 194^-31 


defence of INDIA RULES (1939). E. 19. 

and the speech does not adversely affect the war 
effort or seriously embarra^ the Government, it is ordi- 
narily unfair to invoke the provisions of the Act. 
Where, however, a speaker is charged under the Act,* 
the Magistrate is bound to convict if the provisions of 
the Act are infringed, though in determining the appro¬ 
priate sentence, be can consider whether the speech 
causes any embarrassment to the Government in the 
prosecution of its war effort. [Ilorwill, J.) GuRU. 
SWAMl, In re. 200 10. 690 = 15 E.M. 146 = 66 L w' 
267=1942 M.W.N. 302=43 Cr.L.J. 704-A.I.E 
1942 Mad. 427=(1942) 1 M L.J. 467. 

-S. 1 (4) and Government of India Act, 

S. 102 (4) —If necessarily conflicting. 

The provisions of S.l (4) of the Defence of India Act 
and of S. 102 (4) of the Government of India Act arf 
not necessarily conflicting. {Bartley and Lodge, 11 ) 
bimal PROTivA Debi p. Emperor. 202 I.c 160= 
16E. 0. 809=43 Cr.L J. 793=1942 F LJ. (HO't 
180=76 O.L.J. 90=AXR. 1942 Cal. 464. ' 


-^S,2andEule8,34(v|) (g) and 38(1) (a)— 

Defence of India Act if ultra vires the Centra). Legis> 
latore—R. 34 if within the competence of Central Go¬ 
vernment—Refusal to accept currency note—If an 
offence. See 1941 Dig., Col. 532. EmpeKOR v Meer 
Singh. I.L.E. (1941) AU. 617. 

——S. 2—/i. 84— Notifleation under—License to im 
port Steel-Grant of—Discretion of steel controller- 
interference by Court, 

Under the notification issued by the Central Govern- 
ment in pursuance of R. 84 of the Defence of India 
Rules, an applicant for license to import steel shipped in 
fulfilment of firm orders placed before 1st January, 1941 
is not entitled to the license as of right, although the 
application is made before 1st April, 194], It U within 
the discretion of the steel controller to grant the licen.se 
or to refuse it. and with that discretion the Court will 
not Interfere {PanekriJge, J.) S. N. MuKHERJI p 
RUSSslU I.L.E.fl941)2 Cal. 387-198 lO 324 
-14E.0.456-A.IE.1942 Cal. 61 . ’ 

defence of INDIA RULES (im)-Mrr. 
posiesstoM of seditious ItteratHre—Sentenee—Accu,^ 
not owner of IsUrature—lf ground for rtdueed punish- 

Vc^cya timpliciter of seditious literature or manus- 
cripts iS Uable to draw a heavy seotence ond^r ik. 
Defence of India Rules. Where the manuscript found 
in the powession of the accused U found to^ be of. 

particular type, and indicates that it U intended to be 

disseminated, tbe fact ihat the accused did not own the 
liteiature is no ground for reducing the sentence. ( 
av/A/.) APPAUSWaMY. In re. 2031.0 284-1B43 
M.WN. 72 (l)-65 L.W. 669 (1)-A.LE IW^ 

Mad. 664(2) = (1W2)9 M.L.J. SW. 

—-E. 6 (5>—Sentence—Rule as tt^Gravitv of 

^enc^Rdevancy—Impfiaonmcnt for first offend/«— 
Pr^nety. Set 1941 Dig., Col. 532. JOSKph AbduSh 
J. 197 10. 694 - 43 Orij', 

jending by post to a destinaui 

f" iili Jsed"'^ a^^^^ 

formatitm TtaMlerwu inirrvepied' 
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DEFENCE OF INDIA BULBS (1989), E. 26. DEFENCE OF INDIA BOLES (1939), E. 38. 


fact that it did not arrive at Its destination could not 
alter the fact that it was sent, 

Held further, that a Code did not cease to be a 
secret Code because a number of other persons were 
using it, if it was not generally known or used by per 
sons engaged in the business for which the Code in ques¬ 
tion was employed. {,ff‘)rwill,/■) Ram XLINGAVYA, 
In re. 204 I.C 65=65 L W. 587=1942 M. W. N. 
692=A.I.E. 1942 Mad 723=(1942) 2 M.L.J. 367. 

' B. 26 (1; (ej and {hj—Sc^pe of foiotrs eon 
ferred by—Order to report periodically atkotwali—Jf 
within the powers—Failure to so report if an vjfenee. 

Where a person arrested and committed to Jail 
custody under Bub*R. (1) and (•2)of k. 129 of the 
Defence of India Rules was released on some conditions 
one of which was that he ‘ shall report his presence in 
person at police station kotwali once a week ' and he 
failed to so repoit. 

Held R. 26 did not empower the Government to call 
upon the suspected person to report bis presence perio* 
dically, and it would not be possible to interpret sub- 
R. [e) of R. 26 (l) so as to cover such a direction. The 
restriction was not covered by sub R (A) also which 
did not confer any independent power. If an order did 
not come within the scope of sub*Rr- (a) to (g), it could 
not be supported by sub R. (/4) alone (Is/nail ant 
Mulla, JJ.) Emperor v. iqbal Krishna Kapoor. 
2021-0. 56*16 BA 140*43Cr.LJ. 790 = 1942 A. 
WB (HO.) 126 = 1942 A.L W. 316=1942 AOrO. 
108-1942 A.L.J. 287=AIB. 1942 Alt 263 (2). 

E 34—‘Prejudicial Act'- Shouting of anti-war 
slogans. 1941 Dig., Col. 533. COURTBar 

AssociATiONj Lahore v. Emperor* I.L.b. 

—R 34 ( 6 )—Prejudicial act—Speech by accused 
—If to be taken as a whole—Portion of speech—If can 
be "prejudicial act.” See 1941 Dig., CoK 533, 
Kalya '■'arama AyyaRi /«r-if. 199 1.0 368 14 E. 
M 587 = 43 0 r.L.J. 6 S 8 = A.I.E. 1942 Mad. 199. 

-B.34(vl) <e). (f) and I 

Speech in respect of trade or industrial dispute-Offcnee 
—Several convictions in respect of same speech—Lega- 

^'^Though it is ordinarily unfair to apply the Defence of 
India Act to a speech made for the purpose of promot¬ 
ing the welfare of the workers in a trade or industrial 

difpute. where a speech by a person tends to endanger 
the^ public safety and hinder the defence of British 
India and is likely to inBuence. adversely to the war 
effort bis listeners and his fellow workers, the Act can 
nrooerly ,bo applied. An objectionable remark m a 
fpeech cannot constitute several prejudicial acts merely 
h«ause it is a prejudicial act in several ways. Nor can 
an objectionble remark be deemed a prejudicial act an- 
leas taken with the rest of the speech, which fortns the 
back ground against which the remark must be viewed 
A person cannot therefore be convicted three times for 
the same speech on the ground that it offended against 
he provisions of R. 34 (vi) (r). (/) and V/) otihe 
rules under the Act. {Horwili, /■) VaRADARAJULU 

rHlrrv, /» re. 66L.W 816=1942 M.W.N. 303 = 
aTB 1942 Mad.494 = (1942)lM.l.L468. 

—34 (6) —Criticism of Government—Vul* 
oar abuse— Duty of Courts to take broad view. See 
IkNALCODE, S.124-A. 200 I.O. 289=46 C.W.N. 
rrRl9=6Fed.L.J. 47. 

' —E 34 (6) (e) and Penal Code, S. 124 A— 

p/yinis , 

* M 34 (6) (r) of the Defence of India Rules though 

aoSoeous to S. 124.A. I. P. Code, is wider in scope and 

icludw not only which are “intended but also acts 


which are “likely to” bring into hatred or contempt or 
excite disaffection and the explanations attached to S. 
124-A are also omitted. The sub-clause also covers acts 
bringing into hatred and contempt not only the Govern 
ment established by Jaw in British India but also the 
Governments established by law in any other parts of 
His Majesty's Dominions. {.Bhide, J.) EMPEKOR v, 
Khurshu) Ahmad Minto. 44 P.L.E. 167. 

B . 84 (6j (e)— 'Prejudicial act' — Law of sedi- 
tion as defined in /. P. Code—If applicable. 

Sedition is none the less sedition because it is des¬ 
cribed by a less .offensive name and the law relating to 
the offence of sedition as defined in the Penal Code is 
equally applicable to the prejudicial act defined in the 
Defence of India Rules, The omission in (he Rules of 
the three '* Explanations " appended to S. 124 A, I. P 
Code, does not affect the matter. i-hese are added to 
remove any doubt as to the true meaning of the Legis¬ 
lature; they do not add topr subtract from the section 
itself; and the words used in the rules ought to be 
interpreted as if they had been explained in the same 
way. \Gwyer, C.J., Varadach-iriar and Zafrulla 
IChin.Jl) NIHARENDU I'UTTA MAjUMUARt Em- 
PEROK I.L B. (1942) Ear.' F.O.) 66 = 200 I.O. 289- 
14 R.FC. 32 = 55 L.W. 844 = 8 BE. 703=43 Cr.LL 
604 = 23 P.L.T. 443=1942 P.W.N. 164 = 1942 M.W. 
N 417 =46 O.W.N. (F.E.) 9 =6 Fcd.L.J. 47 = A.I.B. 

1942 F.O. 22. 

-B. 84 (6) (f) and {gy—Intention, if a necessary 

ingredient of a preiudieiol act. 

Intention is not a necessary ingredient of a prejudicial 
act as contemplated by R. 34 (6), (^) and(,f)of the_ 
Defence of India Rules. It is enough that iheprejudi- 
cia] act (in this case the slaughter of a cow on Bakrid 
day) is likely to promote feelings of enmity and hatred 
between different classes of His Majesty's subjects or is 
likely to cause fear or aUrm to the public or to any 
section of the public, (Mulla, /.) BUNDOOf. EM¬ 
PEROR. 1942 A.L.J. 630= 1942 A.W.B. (H.C.) S02 
= 1942 A.LW. 677=1942 A. Cr. C. 196=A, I E. 

1943 All 16. ^ 

-Br. 34 (6) (K and P). 38 (6) aW 121 

—Communication to Magistrate of intention to shout 
anti-war slogan—If an offence. See 1941 Dig.. Col. 
533. NURUL Hasan y. Emperor. I.L E (1942) 
All. 141=19910.181=14 B A. 366 = 1941 A.Cr.O. 
326=43 Or.L.J, 627-A.I.E. 1942 All. 121 

-Er. 36 (4) and 38 (h)—Applicability—Bringing 

about strike of mill-workers for remedying grievance 
Offence—Knowledge that strike would impede war effort 
^ If suffitieni, 

A person who brings about a strike by mill-workers 

engaged in a war industry with the object of 

the war effort would ^ . P'-lorAtfif 
offence under R. 35 (4) read with R. 38 (5) of 
the Defence of India Rules. But where the notice for 
calling the strike is to remedy the real or sup^d 
grievances of the workers resulting from an arbitrary 
exercise of the employer's power of dismissal without a 
fair inquiry or reasonable warning there is a lawmi 
excuse for the strike and the persoq calling the striae 
would not be guilty, even though he knows that as a 
result of the strike essential war work would 
(Horwill. If) APPALASWAMY,/««. 2041.0.4/ 

66 L.W. 693=1942 M W.N. 688=A.I.B. 1942 M»d. 
735=a942'2M.L.J.718. 

-E. 38 {9,)— Offence punishable under— Facts to is 

proved by the prostiution. . o aa (A 

In order to make a case punishable under K. « t®/ 
of the Defence of India Rules the prosecution is wuna 
to prove that the act committed which is the basts o* 
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the charge was committed witboot lanfui authority or 
excuse, (.Vj,//j. /.) BUNDOO v. EmperOR. 1942 
A.L.J. 580 = 1942 A.W.B. (H.O.) 302=1942 A.L-W 
577=1942 A Cr.C 195=A.I.H. 1943 All. 16 

■■ S. 58 {2)—ApplicaMity and tcape—"Exercitt 
•fa military ckaratUr"—Meaning pf. 

It is difficult to say what "exercise, movement, 
evoIuHon or drill" is not of a military character, 
thing is said to be of a military nature when 
•It resembles something done by or appertaining 
to or belonging to soldiers. Where the object of 
certain exercises made by a body of persons, 
about 150 in number, 75 of whom are armed with 
lathis about four to six feet long, is found to be to 
enable a large body of men to respond immedialely 
to a word of command so that it would be possible for 
one man in charge of a large body of persons to make 
them execute his will without the need for any elaborate 
explanations or directions, it must be held that the 
exercises are of a military nature, and the organisers as 
well as the instructor of such exercises are guilty of the 
offence under R. 58 (l) of the Defence of India Rules, 
1939, {Hprwill, J.) PaRaMARTH, In re. 200 1,0. 
232=15 E.M. 48*43 Or.LJ. 618 = 65 L.W. 214= 
1942M.W|N. 222=A.I.E, 1942Mad. 4S9='(1942)1 
M.L.J. 880. 

B- 90*B (3) (a)—Offence—Money found on 
person on search in excess of limit prescribed—Person 
not ordered or asked to declare details of money—Con¬ 
viction—Sustainability. See 1941 Dig., Col. 534. 
Gulamalu Husain v. Emperor. 1971.C. 585=14 

« , BE-286=48 Or L.J. 213. 

- “"B. 90-B (4) and (6)—Search—Money found in' 
excess of limit allowed—Order as to disposal—Jurisdic¬ 
tion of Court—Cr. P. Code, S. 5l7—If subject to 
R.90.B(6). See mi EHg.. Col. 534. GulamaLU 
Husain v. Emperor. 197 10. 585=14 E.B. 236= 
4SOE.L.J.218. 


B. \2,\—ApplitabilUy — Accused organising 
meetings at whiek intending salyagiahis made anti war 
speeches — Offence, 

Where the charge against the petitioner waslbat he 
organised meetings at which intendingmade 
anti-war speeches, introduced them to the audience, 
made appreciative references to their speeches at the 
close of the meetings, and thereby abetted iistsatyagra- 
hit in infringing the Defence of India Act and Rules, it 
waa contended that as the principal offender bad deter¬ 
mined to commit an offence the petitioner committed no 
offence in merely announcing to the public that the 
principal offender intended to commit an offence. 

Held, that the offence committed by the principal 
could uot be committed in the absence of the public, and 
by bringing the principal who intended to commit an 
offence into contact with the public, the petitioner him¬ 
self committed the offence of abetment within the mean- 
IngofR. 121. {Horwill,/) GaNAPATISUBraMaNIA 
Aiyar,/« r/, 202 1.0 302 = 16 EM. 487=1942 
M.W.N. 289(2)- 43 Or.LJ. 807-A LB. 1942 Mad 
417- (1042) I M.UJ. 446.. * 

' '“B. 121— Jotnder of ekarges—Ruie, 

R. 121 of the Defence of India Rules makes punUhabla 
the abetment of a particular offence and a person an 
hot be punished for abetting in general. He has to 
charged with the abetment of a particular offence and 
the ordinary rules of joinder must apply to off’enr- 
punishable under R. 121 read with the mh« provittoJI 
of ,he KuIm. /,1 GASAPATISumuiNU 

Aiyar,/..,, 202 1 0 302.18E.M.187.1IM2M 
WJI. 289 (2)-4S Ori J, 807-AJB 1»U m 2 
il7-(WAS) 1 M L,0.4*6. MU ^ 


-E. 121—'Preparatory Act’—What amounts tg— 

Intimation to MagU^ate of intention to shout anti war 
slogans—If offence. See 1941 Dig., Col. 535, High 
Court Bar association, Lahore v. Emperor. 
IL.E.(1941)Lah.796. 

R. 130-A (^)—Scope—If ultra wVcf—Offences 
under the Act—Bail—Right of accused to be released 
on bail—Cr. P, Code—Applicability. See 1941 Dig,, 
Col. 535. BHUVARAHA IVENGAR V. EMPEROR. I.L. 
B. (1942) Mad.414=l99 I.C. 128=14 E. M. 659 = 
43CrLJ. 477 = 1942 M.W.N. 35=66 L.W. 77= A. 
I.E. 1942 Mad. 221 (2)=(1941) 2 M.L.J. 1014. 

DBKKHANAGEICULTDEISTS’BELIEF ACT 

(XVXI OF 1879 )—Plea of status Its execution — ff'Aen 
to be raised—Plea on day of sale—If epen. 

A plea of status as agriculturist may be raised by the 
judgment-debtor either on an order of attachment itself 
or subsequently on an order for sale, when the judgment 
debtor is served with notice under O. 21, r. 66 , C, P. 
Code, He cannot be permitted to raise such plea after an 
order for sale has been made on the day of sale or after 
the sale. (Vatiis, C.J, astd Weston, J.) CheLLARAM 
V. ViSHiNDAS. IL.E. (1942) Kar. 861=A.I E. 1942 
Sind 164. 

- —Waiver of plea of status in suit—If bar to plea 
in iXicuUon, 

The fact that a defendant waives his right to plead 
his status of agriculturist in the suit itself would not 
prevent his raising the same plea in proceedings in execu¬ 
tion of the decree passed in such suit. {Daiis, C.J. and 
Weston, J.) CHELLARAM V. ViSHINDAS. I.L.E 
(1942) Ear 361 = A.I.E. 1942 Sind 164. 

-S. 4 (w)—Suit under—Applicability of S. 20, 

Limitation Act. Ste LIMITATION ACT, S. 20. 44 
Bom.L.E. 138. 


S. 10— AppHeabilify—Suit by agriculturist in 
Subordinate Judges Court-Claim for deelaratii>n that 
sale-deed is really a mortgage and for taking accounts 

on that bhsis—Decree—Appeal—Maintainability. 

In applying S. lO of the Dekkhan Agriculturists' 
Relief Act the Courts must be satisfied that in substance 
the suit falls within Chap. II of the Act, and the fact 
that relief of a subsidiary nature which falls within 
Chap. 11 is sought would not make the suit one falling 
under the Chapter within the meaning of S. 10. If it be 
necessary for a plaintiff to obtain some substantive relief 
before he can get the account which brings the suit 
wilhin the Chapter, S. 10 will not apply. A suit by an 
agriculturist in a Subordinate Judge’s Court claiming a 
declaration that the suit sale-deed is in the nature of a 
mortgage and that accounts should be taken on that 
tois. comes under S. 3 (a) in Chap. 11 of the Act, and 
hence no a^Jeal lies from the decree in such suit in view 
of S. lO. (Beaumont, C.J. and Wadia. /.) CmunI- 

*’• *^mchandra Yesaji. LLE. 
(1942) Bom. 337 = 200 I.O 849-16 EB 38-44 
Bom L.B. 278-A.I,E. 1942 Bom. 178 ( 1 ) 


-;S n-Applteab,lstf^Su,t against legal r/. 

present^ive of ^gtnai party u transactiom-Tlea of 
agneultunsl—Ifopen to legal refresentatiu. 

Agriculturists' Relief .\ct is uot 
confined in its operauoo to a suit between the actual 
part.« to the transaction. It is open to a defendant who 

*^"''**® b«dTanMCti^ 
entitled to take op 

^ “ ««t,cuHurist within the meaning 

(C44I//J, /.) MtGHJl HlRJ! at CO. P. >U.NCILaL 




















487 


THE YEARLY DIGEST, 1942. 


4BB 


DEK. AGRIO. EEL. ACT (1879). 3- 13. 

GORDHANDAS. 203 10.459 = 44 BoiR.L.E. 762=A. 
LE. 1942 Bom. 321. 

--S. 13 (c)— Spope of—If keeps alive S. ZW-A, 

C. P. Code (1882). See C. P. CODE (1882), S. 257-A. 
44 Bom.L.E. 409. 

_S, 'i\—Applicability^Dtcree not patsed tn pro¬ 
ceeding under Act—Defendant e/aiming to have become 
agriculturist after decree—Right to set up uneerttfied 
payment or adjustment. 

S. H of the Dekkhan Agriculturists Relief Act ena¬ 
bles an adjustment of a decree to be proved in a manner 
in which it could not be proved apart from that section, 
but that can only be done in a proceeding under the Act. 
S. 71 applies only to a decree passed in a proceeding 
under the Act. It is not open to a defendant to rely on 
an uncertified adjustment of a decree not passed in a 
proceeding under the Act, by showing that he h^ 
become an agriculturist since the date of the decree. It 
the defendant was not an agriculturist at the time ot the 
decree, S. 7l will not apply, and he cannot therefore 
get over the bar imposed by O. 21, R. 2(3), C- C«3de. 
iBeaumont, C.J.) BaSAPPA MALESaP V* ^AMBAPPA 
ShivliNGaPPA. 199 I.O. 389-14 EB. 354 
Bom L.E, 25=A.I.E. 1942 Bom. 80. 

dissolution of MUSLIM MARRIAGES ACT 
(1939), S- 2 Scope and effect of—Right of to 

"^“^jCviOcannXbe construed as allowing a woman 

whobaSien gWen in marriage by her father before 

Ifattained the age of puberty to repudiate the marriage 

n the same way aslf she had been given in marnap by 
n the same way as i* provides is that if a 

he marriage before she attains the age of 
s entitled to obtain a decree for dissolution of the mar 
riaae It does not say that until she has obtained such 
i decree she has the right of repudiation, that she has 
the right of dissolving her first marriage by repudia- 

o • . •/ had 1)6611 dV6ii in niirnsfi® oy 

marriage as if she had i^ngi 

uncle. kZ 3=201 I C. 163=16 

1”8° 10=43 Oixi efvLfxB. 1942 SlnO 92, 

D^OEO^ land—Divorce-Custom. 

Cy)^NDUN^^ND COLONIAL DIVORCE JURIS 
DICTION ACT. 

DIVOEOB ACT (VI OF 1869). Ss. 8. 22 
Sid Government of India Act (1916), S. JOJ 
Notideation unaer Government of India Act, A. 
—Meaning of the words portions, of G. state occupied by 
a I P. Ry.— Jurisdiction in respect of petition un er 
s' 22 Divorce Act—Respondent living within the 
Impound of a mill in G. state 'served by the G. /. P- 

^^he words the portions of the G.-state ^‘^“P**** 

' the ‘G. t P. Ry*’**' ‘6e notification issued under the 
(^vernment of India Act, S. 109 (1). can only refer to 
those portions of the soil of the G. state and of any 
buildings attached thereto which are in the possession or 
oewpation of the G. I. P. Ry. for whatever 

uDon^whaiever form of tenure The word oeccupy 
must be given its ordinary grammatical meaning. That 
SSuorincIude a building in the compound of a miU m 


DIVORCE ACT (1869), S. 11. 

G. state which is merely 'served' by the G. I. P. Ry. in 
the sense that it has a siding running into and through 
the mil! premises. Hence a petition for judicial separa¬ 
tion under S. 22, Divorce Act against a person living in 
such a place cannot be filed in the High Court of 
Allahabad. (Braund, /.) MC. GOWEN v. Me. GOWEN. 
I.LR. (1942) All. 98=199 10. 863=14 R A. 406= 
(1942) F.L.J. (H.O.) 163=1941 A.L.J. 710=1941 
ALW. 1104=1941 A.W.R. (H.O.) 387=A.I.R. 

1942 AU. 129. 

S. 3 (1)—'Reside’—Meaning. 


The marriage between A, a Mahomedan girl and B, 
who had his home In the Punjab but was residing for 
his studies at Calcutta was solemnised under the Special 
Marriage Act on 23rd May. 1939. at Calcutta. ^ was 
a resident of Calcutta but the parties never resided 
together nor was the marriage consummated nor did 
parlies set up any matrimonial home at Calwtta. On 
25th August, 1939, A presented a petition in the Calcutta 
High Court, for the dissolution of her marriage with 
ff Although prior to marriage had resided for a 
considerable time at Calcutta for studies, after the 
marriage he went away to bis home in the Punjab as the 
Coileee was closed for holidays and was seen at Calcutta 
in the months of September, October and November, 
1939. There was no evidence as to the whereabouts oi 

B on the date of the petition by ^4, 
ffe/d, that even if S was absent from Calcutta on 
25th August, 1939. when the petition for dissolution o! 
marriage was filed, his absence T.f • 

and he must be deemed to be still residing within the 
jurisdiction of the Calcutta High Court within the 
meaning of the Act. (/»a«f*r»t//if, /.) DOLLY 
BaTHENA &. ShaIK FaZLE ELLAHI. 201 1.0. 470 = 
16 E.C 204=AI.R.1942 Cal,42. 

- 3 _ 8_‘High Court—Meaning of—Application 

under seciion-To whom to be-made, 1941 Dig^ 

Col. 537. MaLAT!DUTT».SURENI>RA NATH. 199 

I.O. 621 = 14 R.O. 698 = A.I.R. 1942 Cal. 32. 

3 8 —Transfer of suit from one District Court 
to anothir-Jurisdiction of Judge on 
Pewer of such Judge to issue writ f 
Calcutta High Court 0. S. Rules, Chap. 35 A, A*. 44 

‘'•r'! 35-A of ffie OnP”!* 

Calcutta Hieh Court framed under S. 62 of the JJi 
Act appliS^fo all applications for trans er “^dejmder 
S. 8 ol that Act, whether under the first or SKon P 

of that section. Consequently. ® by the 

the Original Side, duly empowered in this behalt oy 
Chief Justice, has jurisdiction to 'rans/er a d‘VO ce suU 
from one Dis’trict Court to another and an PP 
need not be made to a Bench on the appe'ia 

S. 24. C. P. Code, has Tssue a wrU of com- 

same pt" icl Court before which the 

mission authorising the uisin Q^der 

suit was pending to examine relaUngto commissions 

W.N. 790-A.I3.1942 Cal 646. 

- S. IQ^Pitiiicn for divorct'-Weman n 

adulteress—Right to intervene. nivorce asao 

A woman named in the petition dtvo^« g, 

adulteress, has no right to intervene i of s®rh 

and need ^ot. therefore, served with not.re 

proceedings. (Edgley, /•) h «* *'* 

46 O.W.N. 842. . , ^ ik, rrouni ef 

_ 8 \\—Appli<oti<»' divorce on the ^ . 

adultery-Adding of to-respondent as partylf 
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DI70B0C ACT (1869), a 37. 

—‘Wkt» tdM hi ^isfinseJ »itk—lfavi to ditpetut vriik 

pnumct of eo-rtiponJiHt—Prciedurt, 

S. 11 of the Dlrorce Act make* it obligatory on a 
basbaod when be petitions for dissolution of marriage 
on the ground of adultery to make the alleged adulterer 
a co>req)ondeDt, unles be is excused from dtxng so on 
one of three grounds. Tbe section excuses him from 
(k^g this «hen bis wife is leading the life of a prosti¬ 
tute and also whei) tbe alleged adulterer is dead. ThI 
third case in which be can be excused is 'when tbe name 
of the alleged adulterer is unknown to the petitioner, 
although be has made doe efforts to discover it'. A 
suit without the co-respondent cannot proceed until 
- leave to dispense with his presence has actually been 
obtained. It is not sufficient merely to apply for leave 
at tbe trial A formal application has to be made be¬ 
fore the trial and it has 10 be supported by proper evi¬ 
dence that the conditions of S. 11 of tbe Act have been 
complied with, /.) WiLllAM PERCy BOW¬ 

MAN V. Harriet Dorothy Bowwan. I.L B. (1942) 
All,895 = 201 I. C. 670-16E .A 70=1942A.WE. 
(HC.) 130-1942 A.L.J. 365=1942 A.LW 414- 
AII.I.E-1942 A. 223. 

——8 87—Alimony—Execution — Exemption under 
S. 60 (DC. P. Code if availab’e. Set Q.V. Code. 
S. 60 (i) AND Divorce Act. S. 37.1942 N.L J. 450. 

■ 8fl. 44 and 3^6 )—Perim renizing mainttnanet 
(eating to be 'minor -'Prcmttion far—Diterttion of 
Court under S Limits of —English Itxby if tan be 
invoked. 

There is no power under tbe Divorce Act to make any 
provision for children who are no longer ‘minors’ under 
the Act. So when a ‘minor’ in receipt of maintenance 
ceases to be a ‘minor', the order in favour of such a per¬ 
son also ceases to be operative. There is no discretion 
under S. 44 of the Divorce Act as regards maintenance 
for children who have ceased to be minors and the Eng¬ 
lish law cannot be invoked to widen the discretion of 
courts in India. {CollisUr, Jf) HtLT v HiLT. 1942 
A.L.J. 688 = 1942 A.W.B. (H.O.) 336 = 1942 A.L.W. 
687=A1I.I.E. 1943 A. 8 . 

DUBGAH EHAWAJA SAHIB ACT (XXIH OF 
1936). S. 11 ( 6 )— Emoluments paid under^Pfaiure of 
’—Membirf of family, if tan elaim ihart as of right. 

The emoluments paid under S. 11 (/) of Act XXIII 
of 1936, to the hereditary cooks concerned for services 
rendered were fixed originally in firman relating thereto. 
It was fixed in perpetuity and was granted to cooks and 
minials themselves for performing the labour of cooking. 
There was no mention of any kind of grant to the 
families of such cooks. The offices were to be heredi¬ 
tary. In such a case it was held that there was no legal 
authority vested in any Court of law to compel the 
cooki to share their emoluments with all the mem¬ 
bers of the family. {Davies^ YaQUB ALi v. Qutab 
ALI. 1942 A.M.L.J. 7. 

BASEMENT— At^uisition of—Efflux of time—Jf 
suffleient. 

An easement is acquired by a suit being brought and 
20 years prior user as an easement being proved. Thus 
it differs in some respects from other rights in that the 
mere efflux of time does not create an easement. It is 
the action brought which turns the easement into an in¬ 
defeasible right. (Oalip Singh and Din Mohomed 

J/.) Saya Ram Das v. Lahore Electric Supply 
Co., LTD. 200 1.0. 438-14 E.L. 467-44 
116-A.I B. 1942 Lah 124. 

’—^CutU'mary^emtHt—Proof of, refuitUts—Vill. 
age pathtuay, " 

Proof of a customary easement is immensely mote 
difficult than proof of an easement under S. 26 of tbe 


EASEMENTS ACT (1882). 8.18. 

Limitation Act. The persons who rely on custom must 
prove that it was ancient, continuous, peaceable, certain 
and compulsory. Indiscriminate miscellaneous user of 
village land cannot establish the fact that such user 
had become a customary law of the place in respect of 
the persons and things which it concerned. The enjoy¬ 
ment is of too fugitive and patently permissive a kind 
to afford any support to it. Hence the taking of rubbish 
by some villagers over certain plots in their carts cannot 
make it a village pathway. {Madtley, /.) Ganga 
Ghulam f. Sheo Mangal Pajpai 204 I.O. 237*= 
(19421 O.A. 688 = 1942 A.W.E. (00.)366 (3)=1942 
0 W.N. 726. 

' Lightandair — Infringment—Right of aetien - 

Premises in oteupaiion of tenant—Right of landlord to 
sue for damages for infringement. 

Obiter: Where a landlord is not himself in occupation 
of any premises affected by interference with easements 
of light and air, connected with those premises, he is not 
entitled to relief unless he proves that by reason of tbe 
interference with the easements of light and air enjoyed 
by those premises he has been damnified apart from the 
damage or inconvenience caused to tbe tenant in occupa* 
tion. The Court is not concerned with inconvenience 
caused to a tenant of the plaintiff who is not a party to 
the suit, (Lebo., /.) HaJI ABDULLA HaROON v. 
Municipal Corporation op Karachi. li.E. 
(1942) Ear 306=A.I.E. 1943 Sind 17. 

- Light — Obstruction—Right to sue. 

The right to receive light across another's land is not 
a natural incident of property but can only be acquired 
as an easement either by grant or prescription. Unless 
and until such a right has been acquired in the manner 
of other easements, no amount or mode of obstruction 
is actionable. {Ahram and Pat. //.) RaSHID AlLI- 
DINA 1 /. JlWANDAS Khemji. IL.E. (1942) 1 Cal. 
488=46 O.W.N. 186-A,I.E. 1943 Cal. 36. 

—“Right of privacy—Custom as to—Kaira district 
in Gujarat—Injunction to restrain Invasion. See CUS¬ 
TOM—GuJaRAT. 44BomL.B. 401. 

'Suit elaiming right of—Maintainability if 
affeeted by plainti/Ts failure to establish elaim of 
ownership in prior suit. 

Where a person alleges that he bad ownership over 
the disputed plot maliiana tea mokhalifaha but fails 
to establish bis claim in the suit is not thereby preven¬ 
ted from claiming in a subsequent suit rights of ease* 
ment over the same plot. {Yorie, Jf) Ram PRASAD 
V, Lalit KiSHORE. 1942 A W.E. (HO.)263-1942 
A.L.J. 483=1942 AJ,.W. 623=A.I.E.1942 Ali.406. 

EASEMENTS ACT (V OP 1882)—Principles Under¬ 
lying-Applicability in,Bengal. See 1941 Dig., Col. 538. 
Baroda Prasad pal v. asutosh Pal. 199 10. 
689-14E.0.617. 

■' 8.7 Cb)—Right to discharge surface water on 

land at lower level—Nature of—Such right, if may be 
extinguished—Change in original dispositicn of lands— 
Effect of. See 1941 Dig., Col. 539. NaTabaR SaSMAL 
V. KrBHNACHandRa. A.I.E. 1942 Cal 261, 

—S. IS—Easement of necessity—Right of way— 
Extent. See 1941 Dig., Col. 539. HasAN BaHADUR 

ABIDA. 18410.Wjr. 1410. 

S, 18 (a) — Easement of necessity — Pacts to be 
Proved—Principle underlying the recognition of the 
right. 

A plaintiff who claims a right of passage through tbe 
field of another under S. 13 (a) of the Easements Act 
has to prove that he has no *ltemati« means of access, 
however inconvenient, to his field. He cannot be said 
to have an alternative way unless he had tbe lawful 
right to use that way. The grant whidi arises by im' 
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EASEMENTS ACT (1882), S. 13. 

plication of law in the case of such easements is a grant 
of a light of way until such time as the grantee may 
acquire the power from some other source of reaching 
the quasi-dominant tenement without using the quasi¬ 
servient tenement. {Niycgi. /.) ANANIRAM v. 
KaSHIYA Laxia Kunbi. 1942 N.L.J. *441. 

-■ ' ~S. 18 Cb) — Applicability—Continuout easemtnt — 


S EASEMENTS ACT (1882), S. 60. 


Right of way—Formed and metalled road—If patses on 
sflle—English taw—Applicability of. 

Under S. 13 (i) read with S. 5 of the Easements Act, 
a right of way, though apparent, if it is formed way. is a 
discontinuous easement, and therefore it does not fall 
under S. 13 (^)s it cannot be regarded as an easement of 
qualified necessity, or a quasi easement. There is no 
warrant for holding that a formed way must be regarded 
as a continuous easement. Having regard to the pro¬ 
visions of the Indian Easements Act it is not open in India 
in cases where the Easements Act applies to follow the 
English decisions subsequent to the Act and to bold that 
a formed and metalled pathway would be an apparent 
and continuous easement for the purpose of determin¬ 
ing the rights of parties under S. 13 (^) which also 
applies to a continuous easement. Even if it be a 
formed way. it does not pass an easement of qualified 
necessity under S. 13; it can only pass as an easement of 
absolute necessity, that is to say, where it is not possi¬ 
ble to have any other way for passage. t^Divatia. /-) 
Malkajappa CHANVIRAPPA V. Rachappa Panch- 
APPA. 203 I.O. 307=44 Bom.L.E. 673 *A.I.E. 
1942 Bom. 805. 

8, 16—I.essor and Lessee—Acquisition 
by lessee as against lessor See 1941 Dig-. ' 
ABDULLAH HaROO;4 V. MUNICIPAL CORPORATIUN 

OF Karachi. 198 1.0 418=14 R.S. 141. 

- S.15-Period of2Q yc<>rs-CompujaJsoj,r;-j^^ 

by plaintiff bVore 12 Riff* filing of suit 

adversely to plamtiff’^Effeet—Ptfioj Jptricd 
—If can be taken into recount to^J provided 

In calculating the period <)f twen sufficient to take 
in S. 15 of the Easements ^ * ^0 years before a suit 

into account a period of 1®^/."' untested, and the rest of 
in which the plaintiff s ’’if" ^ntinuance of, and after, the 

the twenty years during tne twenty 

suit. Where before the .j. contested by the 

years the plaintiff “, * jjnst the plaintiff, his inchoate 
defendant and decidet period subsequent to the 

right comes to an ^*1 ’ jjded to the period before the 
filing of that suit can up the period of 20 years of 

filing of that Khout interruption. (Loh. /.) 

peaceable enjoymen MUNICIPAL Corpora- 

HaJI ABDOLLA ^ (1942) Ear. 306 =a lb. 

TION OF KARACHI. 

194S Sind 17' 

- nftJ nature of privilege given to 

-®- Vi. last para of section. 

OoverntncntP/ p£ Easements Act 

The privilege to the Government when the 

gives ® . jg a party in the suit just in the same way 

Governm Limitation Act confers a privilege on 

^^^nment. The result is that once a plaHntiff establi 
K d^that be had exercised his rights as an easement 
** ainst the predecessor in interest of the defendant 
' whether the predecessor in interest was the Government 
or not, his rights at the time when they are claimed In a 
suit against a private person becomes absolute since that 
private person could not claim the privilege which is the 
oersonal privilege of the Government." {Vorie. /) RAM 
PraSADv. LaLIT KishoRE. 1942 A.LJ. 483=1942 
A.W.B. (H.O.) 263=1942 A.L."W 628=A.I.E. 1942 
a'405. 


'“S. 16 (3)—‘Claiming title thereto"—Construe* 
tion. See 1941 Dig., Col. 540. RaMamURTHI v. Nara- 
SAMMA. 46 Mys.H.C B. 621. 

—S. 88 —Burden of proof—Action for infringe¬ 
ment—What plaintiff has to prove See\9M Dig, 
Col. 541. ABDULLAH HAROON v. MUNICIPAL COR¬ 
PORATION OF Karachi. 198 I.O. 418=14 R.S. 141. 

-Ss. 32 and 88 —Light and air—Access to 

windows—Right of dominant owner—Infringement— 
What constitutes. 

The ownei*of a dominant heritage has no absolute 
right.to the access of light and air to windows and ap* 
pertures. To constitute an infringement of an easement 
of light and air there must be a substantial privation of 
light and air enough to render the occupation of the 
bouse uncomfortable according to the ordinary notions of 
mankind and (in the case of business premis«) to pre¬ 
vent the plaintiff from carrying on his business as 
beneficially as before. (Lobo, /) AbduLLA HaRO^ 

t-. MUNICIPAL CORPORATION OF KARACHI. I.L.B. 

(1942) Ear. 226. 

_g 3 g_SubsfanHal damage—What amounts to 

—Test—Onus. 1941 Dig.. Col. 541. ABDULLAH 

Maroon v. Municipal Corporation of 
KaSi 198 I C. 418=14 E.S. 141. 

——S. 46—Owners of dominant tenement acquiring 
richt of co-sharer in servient tenement—Easement is ex¬ 
tinguished. See 1941 Dig.. Col. 541. BarODA Prasad 
PAL V. ASUTUSH Pal. 199 1. C. 689 = 14 B.O. 617. 

— — S. 62— Right of licensee—Right to sue for posstS‘ 
si Oft. 

In the case of a bare licence which is rot coupled 
with the grant of any interest in property, the licensee 
will no doubt not be entitled to maintain an action for 
possession in his name. But this rule cannot be ex¬ 
tended to a case where there is definitely an interest in 
properly created by the arrangement which is sought to 
be described as a licence. {Riswas.J.) ARUN KumaR 
BaSU V. SUDHlF Chandra BaSU. 76 C.L.J. 230. 

-go —Agreement to vacate even if construction 

is put up—If debars advantage beingjaken of S. 60. 

Where a person byjBreelstered Kiryanama executed 
by himself alone agrees that the landlord would have the 
right to get the site vacated whenever he so chose, it 
would disentitle him from deriving advantage conferred 
by S. 60 of the Easements Act. (Baipai, J.) GaNGA 
Sahai V. PaDRUL ISLAM. 202I.O. 678=1942 A.L. 
J. 386 = 1942 A.W.B. (H.O.) 217= 1942A.L.W. 373 

= A.IB. 1942 All. 830. ^ .. . 

- 8 . 60 and 0. P* Code, 8 . m-Strueture tf of 

a permanent character— Test—Question, if one of fact. 
Whether a structure is of a permanent character has 

to be decided on two considerations ; ( 1 ) t ^ 7’* 
used and ( 2 ) the purpose for which the building is erect 

ed. The material used may be 

cement, concrete, bricks, or clay, or mud. .J'.,. 

no absolute standard as regards the materia ^ P 8 

whether the structure is permanent 

merefact that a structure has mud walls . 

conclusive to prove its temporary character. 

structure is of ii permanent character or no * . 

pure inference of fact but is partly .j.’ 

iiViyogi. y.) DWARKANATH V. GOWRISHANKAR. 

203 LC. 640=1942 N.L.J. 146 , , „ Pre. 

-- 8 . 60 (b)—yro/**- and principle 

vention of revocation of lieence—Conditions 
■ The principle of S. 60 {b). Easements Act is that 
licensee acting upon the license qj 

a permanent character soon after the grant of a ' .. 

within a reasonable time. It is a pnriciple dictated uy 
justice, equity and gooil conscience and does not ^ 
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£ASEUBNTSACT(1882).S.62. | 

*.bat in order to present re^’ocation of the licence the 
work of a permanent character must be a costly one. Nor 
does the section impose adatynponthe licensee who 
has already complied with the terms of the licence to 
maintain work of a permanent character op to any 
particular standard of repair. Where the licensee has 
carried out the terms of the license for building purposes 
and has incurred expenses in its' execution the license 
becomes irrevocable under S. 60 (i). Easements Act, and 
the licensee can be evicted from the premises only when 
the purpose of the licence is abandoned within the mean¬ 
ing of Cl. (0 of S. 62. in other words the licensee has 
actaally abandoned the house whatever the state of 
repair might be. {Ghulam Hasan, /.) HaSHMAT 
JAHAN V. SHEO Dularv. 17 Luck. 472*198 I- 0. 
184=14 tE.0.880=194; 0 A. 1038*1941 A.W.E 
(Bov.) 1148*1941 0 W.N. 1840*A.I.E. 1942 Oudb 
180. 

~ ■ 8 . 62 (/)— Applicability—Ahstntt of proof of 
grant »f licence for specified purpose. 

Where it t< not shown that the defendant was bolding 
the house in question under any licence for a specified 
purpose, the plaintiff proprietor Is not entitled to re>enter 
upon the land on the ground that he has converted the 
residential house into a public temple, iffenne/t and 
Agarwal, //.) IQBAI. HUSAIN ». SH/tNKAR DAYAL. 
20010 744*16EO. 43*1942 E.D. 648*1942 0. 
W.N. 361-1942 A.WE. (0.0.) 234= 1942 0.A. 266 
*A.IE. 1942 Oudb 427. 

EAST INDIA COMPANY ACT (1778). S. 36— 
Power to legblate—1/ confined to Calcutta. See l941 
Dig.. Col 542 JHALAK PRASAD SiNCH V. PROVINCE 

OP Bihar. 1941 P.W.N. 689. 

• 

EJECTMENT—v9ttj7 for—Onus. 

In an artinti for ejertmeni the plaintiff can recover 
only by the strength of hi" own title and not by the 
weakness of that of the defendant. {Sir Madhovan 
WfliV.t lIRMCHANOt' Pparv Lal. 203 I 0. 1- 
47 O.w N. 4hf2'*9 B E 70 - 1942 A L J. 718= 1948 
A L.W. 7=1943 0 WN. 1-66 L.W. 8 -45 P LB. 
86 «A.IE 1942 P-O. G4={1943) 1 M L.J.ll (P.O.). 

ELECTION— to workers. 

A candidate may lawfully pay either an association of 
persons or an individual to work for him at an election, 
but he may only pay wha» is a reasonable snm for the 
particular work done. Where that payment Is to a voter 
it may, however, amount to a bribe if the payment is out 
of all propor*lon to the work done or agrert to be done. 
Whether any particul ir pavment by a carrdidate is or is 
not a bribe must always fall to be decided upon the 
parti'ular facts of each case. Monty paid to a club to 
pay off its debt and to repair its chib piemire* with the 
object of inducing lho«e of its trembera who are voters 
to record Ihrlr votes In favour of a cant'idate is bribe. 
Whether that object was in fact achieved is immaterial. 
The motive of the briber, and not the effect on the 
bribed Isiheirst. (SkirPe, J.) PlLLUr- DanOaLI. 
99 I.O 110-14E E 231^ A I E 1942Bang. 5-2. 

Corruptlorr—Vffe -1 on ele-tion—Test See 1941 
Dig.. Col. 542. Wiicox I' PsTlL. 199 l O 274- 
14EE. 962^AIR 1942 Rang. SO. 

ELECTIONS OPPENCES AND INQUIBIES 

ACT (XZXIX OF 1920V-.4/^iVa*i7r/)— 

for f.egtslalix’t Asttmbiitt under C.niUtutiou Ait of 

1955. 

By the Crovernment of India (Adaptation of Indian 
Law') Older, 1957. the Elc.'tlon Offen.e^ and Inquiries 
Act XXXIX of |Q20ha-i l>een amended so as to come into 
line with the new Government of India Aa. 1935. The 
words "or Lltutenai)t-(k>\emor*' hax-e been omitted in 


EVIDENCE. 

S. 12 and an election has been defined as the election 
for the Legislative bodies contemplated by Government 
of India Act, 1935. The Election Offences and Inquiries 
Aci therefore is still In force in the whole of British 
India and applies to the elections for the I..egibtative 
Assemblies under the Constitution Act of l935. 
{Almond, J.C. and Mir Ahmad, /.) MAHOMED ZaMAN 

Khan V. Mahomed Sarwar khan. 201 I.O. 881 
= 16E. Pesh. 19 *(1942) P.L.J. (H.O.) 164=A.I.E. • 
1942 Peah.SS. 

8 . 12— Order for costs by Gmirsior in connection 
xvitk election—Execution in District Court — Appeal — C, 
P. Code, S. 47. 

An order for costs passed by the Governor under S. 12 
in connection with an election is executable in the Dis¬ 
trict Court as a decree for payment of money made by 
that Court itself in a suit. An appeal ti^ under S. 4/ 

C. P. Code, to the Chief Court from an order of the 
District Judge refusing to execute the order as to costs, 
{Almond, J.C. and Mir Ahmad, /.) MahoMBD 
ZAMAN khan V. MAHOMED SaRWaR KHAN. 201 
I. C. 831=16 R. Pesh. 19=(1942)F.E.J. (H. 0.) 164 
*A.I.B. 1942 Pesh. 63. 

~ S. 12— Order for costs passed by Governor — 
Executability in District Court—Separate suit if ties. 

Under S. 12 an order as to costs passed by His Excel¬ 
lency the Governor in connection with an election 
petition is executable in the Court of the District judge 
in the same way as if it were an order by that Judge for 
the payment of that amount in a suit. A separate suit 
for the recovery of costs does not lie. {Almond, J. C. 
and Mir Ahmad. J.) KaMDAR Khan v. MIAN Zia- 
UIUN. 2011.C. 462*16 E. Pesh. 22-(1942) P.L.J. 
(H 0.) 157* A-I.E. 1942 Pesh. 64, 

ELECTRICITY ACT (IX OF 1910), S. 9 (2)— 
'Transfer'—Creation of charge, if amounts to. See 1941 
Dig?, Col. 542. u. p. Government v. Manmohah 
Das. I.LE 1941) All. 691. 

--S. Applicability— “Connects up"— 

Meaning of — House-koldtr instructing eontraetor or 
workman to connect up —Liability of—Liability of eon- 
tractor and workman. 

The words ^connects up’’ in S, 44 (4) of the Electri¬ 
city Act cannot be construed as extending only to the 
workman or man who actually does the physical work. 
The words embrace the whole process of connecting the* 
wires in an installation with other wires for the purpose 
of communicating with the works of the license. There 
is no doubt that the words Vonnects up” include the 
house holder who gives Instructions to connect op, the 
contractor, ii any, through whom those Instructions are 
transmitted to the workman and the workman who 
actually does the work. {Bcaumemt, C. /. and Miasm- 

dew, J.) Emperor v Gordhakdas Nathalal. 
44 Bom.L.E. 800. 

ELEOTEIO SUPPLY—Rules—"Commercial pre¬ 
mises"—Meaning of—Cbffee hotel. See l94l Dig.. Col 
544. PaLGHAT EltCTRIC CORPORATION. LTD. V. 
VesRARAC.HAVA lYER. 200 I.O. 346* 15 B.M. 83- 
(1941UML.J. 411 

ESTOPPEL. See Evidence act, Ch viil 
(.ss. 115 117) pRACTict—E stoppel, 

EVIDENCE. 

Se<also{\) CriminalTRUL-Evidence 

(2) evidenci AcV. 

(3) PRACTICE. EviDENCf. 
—^—Admiaitklity—Jtidgmemt mtt inter partes. 

A Court is nos entitled to reter to or rdy upon a Mr- 
roent given in p'oceedings to which neither the pUintUI 
not the deiendar* was a party, as proving tb* facts 









495 

EVIDENCB. 

stated therein. {,Lord Runell.) COCO COLA CO. OP 
Canada, Ltd. v. Pepsi-Cola Co. of Canada, Ltd. 
15E.P.0, 23=202 I. 0. 203=8 B. E. 889=A.I.E. 
1942P.O. 40(P.C.). 

' ■ 'Admiisions in dtpotition 6f deftndant — Admissi¬ 

bility against eo dtfendanis in later suit. 

The admission of one defendant contained in deposi¬ 
tion in an earlier suit is not admissible in a subsequent 
suit against persons who were his co-defendants in the 
earlier suit. {Harries, C. J. and Fail /4/i, /.) 
MuSAMMAT BIBI KANIZ AyESHA V. MOJtBUL 
HaSSanKhaN. 20 Pat. 865=200 I. 0. 646= 16 E. 
P. 6=8 B.E. 716=A.I.E. 1942 Pat. 230. 

-■ Appreciation — Credibility. 

Where there is no reason to disbelieve the witnesses 
on one side whereas the stories of the witnesses on the 
other side are inherently improbable, it is the duty of 
the Court to believe the first group as against the second 
group. {Davies.) LaRHMI CHAND*'. LaL CHAND. 
1941 A.M.L.J. 67 

— — Award in Criminal Court in proeeedings under 
S. 488, Cr. P. Cede—Admissibility in civil suit to prove 
title. 

An award or compromise made in a Criminal Court 
assigning certain property for maintenance is not admis¬ 
sible in evidence in a later Civil suit to prove title. 
{Agarwala and Shearer, //.) KUSMI v. SADASIVa 
MahtO. 21 Pat. 601=201 I. 0 . 196=16 E. P. 34= 
8 B.R. 770=23 P.LT. 364=A.I.R. 1942 Pat. 432. 

-Caste—Proof—Certificate or bond containing 

person's own statement—Value of. See 1940 Dig.. Col. 
576, Sharifa Begamp. Court OF Wards. 1.1. 
E. (1941) Lab. 843. 

-Chilfl wjtncss^RHlability*^Te3ts* Sff 1941 
DiE., Col. 545. Sheo PRASaD v. EmperOR. 17 
Lock 876=197 I.O. 701=43 Cr.L-J. 243= 1941 A. 
Cc.C. 306=14 E.O. 363=A,LR. 1942 Oudh 193. 

■- Credibility^Effect of a prior false statement of 

a party. 

Where a Court knows that a party before it had on a 
prior occasion made a false statement but nevertheless 
feels that his statement on the present occasion is true, 
it cannot come to a converse finding against its wnvic- 
tion simply becaus>e of the prior false statemeiiL (Satht^ 
J.mS DUBARI RAI ». RaMDEO RaI- 1942 0. a. 
(Supp.) 377=1942 A W.E. (Eev.) 361=1942 0. W. 

N. (B.E) 678 = 1942 B.P. 706. , ^ ^ . , 

-- Foreign law and eustem—Judicial deeiston of 

highest tribunal of foreign state—Value of as tvidtnee 
against subjeets of that state in suit in British India. 

What the law or custpm in a foreign state is is a 
question of fact to be proved by evidence and there 
can be no better evidence as to the stale of the customs 
orevailins in that foreign country than a judgment of 
the highest tribunal in that slate. Though the judg¬ 
ment as a judgment cannot bind the parties to a suit 
in British India, it is sufficiently cogent evidence against 
the oarties who are governed by tbe law of that state. 

{Broomiield and Sen, //,) SuGANCHAND BHIKAM 

THAND V. MANGIBAI GulABCHAND. I.L E. (19421 
Bom. 467=201 I.O. 769=16R.B. lll = 44Bom.L. 
368 = A.I.E-1942 Bom. 185. 

_—Village note—Value of. as evidence of custom; 

See C. P. CODE. S. 100. 20 Pat. 870. 
EVIHENOEACT (I OF 1672 )~~/nterpreiarion— 
English decision — ^ppUeatim^of—Need for caution. 

Tlie Indian Evidence Act, 1Q72. is no doubt mainly 
based upon tbe English Law; biu it is by no means an 
ejcact reproduction of it. The Enpish Law of evidence 
also has never been codified, and judicial decisions 
may well have developed or expanded some of its prind* 
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, EVIDENCE ACT (1872), S. 13. 

pies since 1872. Caution is therefore necessary in the 
application of English authorities on tbe subject in an 
Indian Court. {Gwyer, C. J„ Varadaehnriar and 
Zafrulla Khan, //.) NlHARfiNDU DUTTA MajuM- 
DAR’t-. Emperor. I. L, E. (1942) Ear. (F.O.) 66= 
200I.C.289=14B.r.O. 82=66 L.W. 344=8 B.E. 
703=43 Or.L.J.604=23P.L.T, 443=1942 Pat. W. 
N. 164=1942 M.W.N. 417=46 O.W.N. (F.R.)9= 
5 red.L.J. 47=A.I.E. 1942 F.O. 22. 

■ ' — 8. 4— Subsistence of marriage—Prestmption. 

Under S. 4 of tbe Evidence Act it is open to a Court 
upon proof of a marriage to hold as proved tbe subsis¬ 
tence of that marriage on later date, unless and until it 
is disproved. {Nasim Alt and Pol, JJ.) CHANDULAL 
AGARWALLA V. KHALILAR Rahaman. I.L.B. (1942) 
2 Cal. 299=46 C.W.N 729, 

-S. 6—Res gestae —Conditions necessary. 


The declarations in order that they might be admis¬ 
sible as res gestae should be contemporaneous with the 
transaction in issue, that is, the interval should not be 
such as to give time or opportunity for fabrication and 
they should not amount to a mere narrative of a past 
occurrence. They are admitted when they appear to. 
have been made under the immediate influence of some 
principal transaction relevant to the* issue and are so 
connected with it as to characterise or explain it. The 
bare statement of a complainant made sometime after 
tbe occurrence is not admissible in evidence. {Agarwal, 
J.) NOOK Mohammad p. Imtiaz Ahmad. 1971. 
C. 889 = 14 E. 0 36S=1942A. Or. 0. l=43 0r.L.J. 
280 = 1941 0 W,N. 1290 = 1941 O.A. 1008 = 1941 A. 
W.E. (C. C.) 397=A.I.E. 1942 Oudh ISO. 

- Ss. 7 and Scope—Footprints—Evidence of 

tracker — Relevancy. 

Evidence that there were footprints at or near a scene 
of offence or that the footprints came from a particular 
place or led to a particular place, is relevanf evidence 
under S. 7 and' statements as to these facts made by 

person skilled in identifying footprints are not excluded 

by S. 45 The words 'science' or 'art' in S. 45 are to be 
construed widely. The amendment relating to finpr 
impressions is made to meet particular decisions which 
had been given by the Courts. Tbe amendment does 
not operate to limit in any way the wide meanings which 
should be givei\ to tbe expressions ‘science or art. 
Whether a particular tracker called upon to assist, is or 
is not an expert in this art or science, is of course a 
matter to be decided by the Judge or Magistrate, Mfort 
reliance can be placed uporj his evidence. *• ‘ 
established to the satisfaction of tbe_ Court that t e 
tracker is a person capable of distinguishing and 'den i- 
fying footprints, there isnoreason_ why his evi 
should not be given such 
serve. 

r. Emperor. I.l.E. 

110-14 B S. 136=43 Ol.L.J. 308-A, I. E. 1»42 
Sind 11. . 

-S. \Z-Doctme>tt by tenant 

tenancy—Landlord not party to it—Admissibslity o. 

a tenant to which the landlord is not 
a party wherein yhe tenant describes bis J* 

niskar, is not admi*.rible in evidence under b. U ot 

Evidence Act. Even assuming that it is rele an 

S. 13 {b) of the Evidence Act. S. 18-A of the B. T. Ac 
excludes it from being used in evidence against the 
landlord. {Pal, J.) SRISHCHANPRA NAW>y J* 
KAf.ACHAND ROY IX.E. ^1942) 1 ^al. 6W 20 • 

0. 670 = 15 E.C. 367 = 76 C.L.J. 20 = 46 O.W.N. 16 
= A I.R. 1942 Oal. 445. 
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EVIDENCE ACT (1872), 8.13. 

-8.18— Jmdimtnt not inter 

A jodgcneot in a previous criminal case in which the 
plaintiff asserted hb po*^ssion of the land in dispute 
and possession was held to be with himb not admissible 
in evidence against the defendant who was not a party to 
the criminal proceeding to prove the plaintiff's posse¬ 
sion at that time. But the fact that at that point of 
time the plaintiff asserted hU title is admissible under 
S. 13 of the Evidence Act. {Agarwah, y.) Paran 
MUNDA Santosh MaHTO. 199 10. 144=14 E. 
P. 643= 8 ER. 601=A.I E. 1942 Pat. 872. 

■ ■ Ss. 18, 86 and 74— Printed copy of index 

register of lands granted on lease in city—Admissibility 
—If publie doenment. 

Printed copies of an index register, containing the 
genera! index of lands given on lease In a particular 
city with certain particulars aud maps of the survey 
numbers situated in the different wards of the city, are 
public documents and admissible in evidence under 
S. 74 of the Evidence Act. being records of the acts of 
public officers. They are also relevant under Ss. 13 and 
35 of the Evidence Act and admissible. {Dii'atia and 
Mttdiin.JJ.) SECRri’ARy OF STATE V. CHIMAN- 
LalJamnadaS. ILE (1942) Bom. 357=20110 
420=16E.B. 76-44 Bom.L.E. 296-A.IE. 1942 
Bom. 161. 

— 8 . 14—Scope and applicability of. .J/^1941 
Dig., Col 548. A. H. GanDHJ v. The KING- 198 I 0. 
486 «14 B E. 210 - 43 Or L J. 373. 

S. 14— Scope — Mental capacity—Evidence as to 
•^Relevancy in deciding liability on contract in foreign 
language. 

The mental capacity of a party cannot be said to' be 
Irrelevant when up^ the contractual relations entered 
Into by the party, bis properly is sought to be made 
liable and the contract is in English, a language of 
which the party is said to be ignorant ; and, when he is 
shown to be lacking in mental capacity, it is incumbent 
upon the party attaching liability to estabUih that the 
party liable has signed the contract with an qndcrstand- 
ing mind. (Davit, C./. and Weston. Jf) HariOMAI- 
KALUMALt/. Firm UttamChand. 198 1.0.667- 
14 E.S. 144=A 1B. 1942 Sind 17. 

—— 8 . 15—Admissibility under—Conditions to be 
satbBed. See 1941 Dig., Col. 548. A. H. Gandhi ». 
The Kino. 198 1.0. 455 =a 4 EE. 210=48 0r.L.J. 
873. 

— ■ - -S, Criminal acts other than those covered by 
indictment-^WheH admissible. 

Evidence tending to show that the accused has been 
guilty of criminal acts other than those covered by the 
indictment is not admissible unless upon the issue 
whether the acts charged against' the accused were 
designed or accidental, or unless to rebut a defence other¬ 
wise open to him. Where the charge against the accu> 
•ed is that he administered dhatura to a certain person 
at a certain place-with intent to rob him, evident of 
other incidents may be admU'^ible with a view to rebut* 
ting any defence that the a<lministration of dhatura at 
that place was accidental. But before such evidence 
admissible the presence of the accused at that place has 
to be establish^. The fact that be had dhatura in his 
possession months afterwards can In no way help the 
prosecution, because it cannot be poasibly inferred from 
that fact that he was In possession of dhatura when he wu 
at that place on the date of occurrence. (J/arriet, C J 
and Manohar Lai. J.) Ram SUMIRAN PaNDE f Eu^ 
PIKOR. 19810. 662-8 BE. 441-HBP 601 = 
43 Ori J. 413 - A J.B. 1942 Pat. 291. 

“ " Si. 17 and 116— Admiisxcn as to heinhip— 
Value—Acqutetitnee in the possttiion of anaUur at the 

Y. D. 1943-32 


EVIDENOE AOI (1872), 8 . 24. 

heir of a deceased person — Effect—If can operate as 
estoppel against ejectment. 

The question whether or not a person is entitled to 
succe^ as the heir of a deseased person is a question of 
law and there can be no legal admission about it. 
Where a landholder acquiesces in a person continuing 
to remain in possession of a holding under the impres* 
sion that he was the heir of the deceased Unant, if it is 
later on found that he was not the heir, the acquies¬ 
cence in his possession would only operate as a licence 
which can be revoked at will and the landholder would 
not be estopped from ejecting him. (Sathe. J. Mf) V 
SaLIG Ram v. Deokinandan. 1942E.D 429=1942 
A.W,E.{Ee 7 .) 212=1942 O.A. (Supp.) 238=1942 
O.W.N. (B.E.) 340. 

■ — Sg. 17 and 31—Admission in plaint—Subset 
quint amendment of plaint — Effect—Use of such admif 
sion partially — Propriety. 

Where a plaint containing an admi.'^sion is subsequen¬ 
tly amended, the admission contained in the original 
plaint cannot be considered to be of any value. Admis¬ 
sions contained in a plaint cannot be utilised in part and 
rejected in part. {JShirreff, S. M. and Sathe. J.Mf) 
Cholhan ». Mahomed Husain. 1942 0.'W.N.(B. 
E.l 209=1942 A.W E. (Eev.) 130=1942 E.D. 276 
= 1942 O.A. (Sapp.) 160. 

— Sa. 17 and 31— Admission regarding operation 
of law — Value. 

There cannot be an admission regarding the opera¬ 
tion of law. If a person could not succeed to a holding 
under the law an admission that such a person succeeded 
to the holding cannot confer on him any tenancy rights. 
{Sathe, J.M^ Ram LaCHCHAN LAL V. Ganpat RAI. 
1942OWN. (BE.) 198= 1942ED. 264= 1942A. 
W.E. (Eev.) 145=1942 O.A. (Supp.) 165. 

-8.21— Admission as agent of a party to a suit— 

If binds him personally. 

A person who was no party to a Suit cannot be 
bound by any admissions arising out of the institution of 
the suit in which he acted merely as the general agent of 
one of the parties and in that capacity verified the 
plaint. {Shirrtff, S.M. and Sathe, J.M') SHaNKARI 
Singh S'. GObardhaN biNGH. 1942 O.A. (Sapp.) 
106=1942 O.W.N. (B.E.) 146=1942 E.D. 211- 
1942 A.W E. (Eev.) 92-1942 A.L.J. (Supp.) 28. 

■ —Sa. 21 to 27—Scope and effect of—Admissions 
admissible in civil cases—If inadmissible in criminal 
cases—Enquiry by Magistrate into conduct of police 
officers--Statements by officers—Admissibility in cri. 
mlnal trial on charge of wrongful confinement and hurt 
for extorting confession. See 1941 Dig., .Col. 550. 
Titus, /« re. 43 Or.L.J. 3. 

• '8. QA—Applicability—Statement made on oath— 

ff one made not voluntarily—Admissibility in evidence 
—"Threat”—Administering of oath. 

It cannot be stated as a proposition of law that no 
statement made on oath can be a voluntary statement 
that would be admissible under S. 24 of the Evidence 
Act. S. 24 says nothing about voluntary statements. A 
statement made on oath may be said in certain cases to 
be made as the result of the holding out of a threat; but 
that is a question of fact. The administering of an 
oath is not necessarily or always tantamount to a threat 
to the person under oath. {Hommli.j:) Narayana 
MURil./wee, 203 I.O. 479-44 Or Ji.J. 72= 66 L. 

IWSMad. 65# 

-(1948) aML J 118« 

-3. ms 4 

It Is «n established nala of law that a confession, if 
• aciTi'ied it alls should be accepted a< a whole and not in 
1 part, and effo;:t most therefore be gieen to that poition 
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of the confession which indicates that the maker acted 
to some extent nnder pressure. {TekChandand Sale, 
J/-) Ghulam Mahomed v. Emperor. 203 I.C. 
488=44 Cr.LJ. 77=44 P.LR. 448=A.I.R. 1942 
Lata. 271. 

_ 24 Confession—What is—-Admission of pre- 

senc 6 in company of dacoits bot no admission of com* 
mission of dacoity—If confession. See 1741 Pig., Col. 

550. Adhik Lal Pathak v. Emperor. 200 I.C 
208 = 14 R.P, 666 = 8 B.R 647=23 PL.T. 475—43 
Or.L.L616=AI.R. 1942 Pat. 166 . 

S, 24—Construction—Proof of voluntary charac* 
ter of confession—If required. See 1941 Dig., Col. 550. 
BOYaCHINNA PaPaNNA. In re. 198 1,0. 296 = 14 
E.M.444=4SCr.LJ.346=A.I,R. 1942 Mad. 49= 
(1941) 2M.L J. 1070. 

“ “'S. 24—“ Inducement”— Statement made in 

answer to question by police as to whether accused 
committed offence and asking him to produce weapons 
coupled with a promise that nothing would happen if 
they were produced—Admissibility. See 1941 Dig.. Col. 

551. LaKSHMUDU. In re. 199 I.C 87=14 RM. 
666 = 43 Cr.L.J. 463= A.I.E 1942 Mad. 287. 

S' '^^•“‘Retraeted eonfession—Evidentiary value 
against maker and co-aeeuted. 

A retracted confession, if believed to be true, may 
form the basis of a conviction against the maker, but as 
a rule of caution, it is unsafe to base even bis conviction 
on a retracted confession alone without some indepen¬ 
dent corroboration. As ag<ninst the co-accused, a re¬ 
tracted confession may be taken into consideration sub- 
jwt, however, to the rule which is now firmly established 
that it cannot form the basis of a conviction without 
substantial and independent corroboration both as to the 

crime and the riiminal. Further, a higher standard of 
Wrroboration in regard to a retracted confession must 
be demanded than in the case of the testimony 
approver because the tesii.nony of an approver can be 
tested by cross-examination whereas the confession of 
an accused cannot be subjected to >uch a test. ^ 
Chatidand Sale, //.) GhuLAM- t p aaq 

PEROR. 203 I C. 488=44 CrL-J- 77-44 P.L.R. 448 

“A.I.R. 3942 Lata. 271 ^ xt a 

--S. 24—Retracted confession--' 

for corrohorarion. See 1941 p ; t 

Mali Emperor. 43 Cr.L.L 36= 23 P.L.T 387= 

A.I.R.1942Pat. 90.. , . 

;;;-S. 26-Confe>slon by 

bta favour. .Y,, lQ4I Dig-. Cob 55L j FM 

fEROH. 19810 339-43 Cr.Jj.J.o/U 

“'s'rV? oHhe Evidence Act U a pro.i*. 

applie?eo„a”ly to »n/ess.ons with legajd to offenc^ not 
^ regard to offences under in 

*Vhere a person while under custody for 
n fnS hre^r^^ respect Of a cycle that he 

had taken on hire and then sold, confessed that he had 
similarly sold another cycle and as a result of that con¬ 
fession that cycle was discovered, the confession is 
admissible under S. 27 of the Evidence Act. 

J ) KaMAKSHI NaIDU. In re. 1942 M.W.N. 760 
4lW.677=(1942) 2MLJ.649. 

- gg 26 and 27— trial of four accused 
Conviction on basis of eonfession—Absence of proof as to 
which individual accused made eonfession leading fo 
disecrvery—Comdetion—Legalsty 

On a joint trial of four accused, before an accused is 
convicted on the basis of confession made by them, there 
must be evidence on the record which leads one to con- 
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dude that it was the particular accused who made the 
croc^l statement or that it was he who was responsible 
for the discovery of the relevant facts. EmperoR v 
Shfikh Mahaboob. 201 I.C. 624=16 RM 433= 
43 Or.L.J. 772=1942 M.W.N. 377 (2)=66 L.W. 366 
=A.I,R, 1942 Mad. 632 (1). 

27—Applicability — Confessional statement 
made to police officer before coming into custody of 
officer. See l94l Dig., Col. 552. GupuSWami Goun- 
DER, In re. I-L R (1942) Mad. 77=48 Cr.L.J. 100 
= (1941) 2 ML.J. 209. 

27— Applicability—Proof of exact information 
received—Necessity for. 

ftjPal./. —The exact information received from 
the accused must be established before S. 27 of the 
Evidence Act can be resorted to. {Lodge and Pal, J/.) 
NareshChandra DaSp. Emperor. I,L.B.fl942) 
ICal 436 = 2041.0 111=76 O.L.J. 607=46 C.W.N. 
180=A.I.E. 1942 Cal.693. 

-S. 2l~Ccnfession falling under~If admissible 

in entirety. 

Under S. 27 of the Evidence Act only such portion of 
a confession as leads to the discovery of some fact 
material to the case can be admitted, and not the whole 
of the confessional .«tatement. {Horwill. jf) MUTH- 
Ktmi.lnre. 201 1.0 461 = 16 R.M. 866=1942M. 
WN 443=43 Cr.L.J. 760=56 L.W. 263=A,I.R. 
1942 Mad. 444={1942) 1 M.L.J. 617. 

_ S, ^—Refracted eonfession — Value of-Convie- 

tion-~If can be based on, 

I The ground on which the information received from 
an accused person is admitted in evidence under . 8 . 27 
of the Evidence Act is that the fact discovered thereby 
is to some degree, which will vary with the circumstan¬ 
ces o/cach ca.se and the nature of the fact discovered, a 
guarantee of the truth of the information, Where on 
the basis of an alleged statement by an accused (charged 
with murder), an aruval which is not blood-stained and 
a cloth which is blood-stained to some extent are dis¬ 
covered in the house of the accused, but the accused in 
his statement at the trial denies that the <Jr«pa/or the 
cloth are his, and states that he knows nothing about 
the offence, the accused cannot be convicted becauw 
•n effect the case against him rests on a retracted 
confession which ts not materially corroborated. 
{King and Happen. JI\ ChEU IAH NaDAR, Inre> 
202T.C. 290=16 RM. 485=43 OrLJ 810=1942 
MWN. 291 = A.I.R. 1942 Mad. 460 = (1942) 1 M. 
LJ.60S. 

-3. Zl-Seope and applicability-"^ 

discovered"—Interpretation. „ . , . 

Per Pal. J.—Obster: The word “thereby m fart 
thereby discovered” in S. 27 of the Evidence A^ct refert 
to that portion of the information only which may W 
held to be the proximate cause of the discovery. 
For this to he admissible against the accused under 
the S. (1) the information must be the one given by the 
accused—ttae statement conveying the 
be his own statement in hi'^ own language, and th t 
only so much of the information as '* 
sufficient to cause the discovery will be admissible. 
Where the information given by the accused was o the 
effect “I had thrown the opium on the road sioe ai 
Sukhanpukhuri" and the fact discovered was 
bag containing opium at Sukhanpukhuri ®bder wa • 
Hell, that the portion of the statement i P ,, 
ported to ascribe the authorship of the 
to the accused himself was not admissible .wu 

under S. 27 of the Evidence Art. and iM the admissio 
portion of the information must, therefore, ^ 

effect that “gunny bag was thrown into Sukbanpukbun . 
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EVITENOE ACT (1872). S. 27. 

Per LeJff, A'—OiiUr: The whole of that sratement 
would be admissive under S. 27 of the Evidence Act. 
{Ledct^nd Pal, JJ.) NaRESH CHaNDRA DaS n. 
EMPEROR. I LB.(1942)1 Cal. 436 - 204 1 0.111 
-75 0.L-J. 607 = 46 O.W.N. 180-A.I.B. 1942 Cal. 
693. 

-8. ^—SefiP<—If afftitti by S. 162, Mytort Cr. 

P. Ccdt. 

S. 27 of the Evidence Act is not affected by the 
provisions of S, 162 of the Mysore Cr, P.'Codea.^ 
amended in 1927, Nothing done in amending S. 162, 
Cr. P. Code, could affect the provisions of S. 27 of the 
Evidence Act unless it was done with the consent of 
the Govemor-Genertl of India in Council. The 
general words of S. 162, Cr. P. Code, cannot and do 
not affect the special provisions of S. 27 of the 
Evidence Act. {RtiUy C.J. and Singaravtlu Mudali' 
ar, J.) NIRVaNI GowDA V. GOVERNMENT OP 

Mysore. 20 Mys L. J. 867. 

■■ 118 .27—Scope—tf repealed by S. 162—Statement 

to police officer during investigation by person in police 
custody—Admissibility. See 1941 Dig.. Col. 553. 
ADHiK Lal Pathak». Emperor. 200 IC 208 = 
14 BP. 655 = 8 BE. 647=23 PL.T. 475=43 Cr.L. 
J. 615-A.I B. 1942 Pat. 166. 

■ —8. 30 —Canfeiiian of eo-aeeuied—Admissibility 
and use of. 

It is not the law that the confession of one accused 
must be corroborated by other evidet>ce before It can be 
accepted against a co-accused; the correct position is 
that there must be a basis of substantial evidence to 
which the confessional statement may be added. It 
there is substantial evidence against the accused and 
there is some lingering doubt, the confession of a co< 
accused may be taken irfto account to set that doubt at 
rest. (ffoni'Ul, y.) MuTHANni, In re. 201 10. 
461 = 61 RM.868-1942 M.W.N 443=43 CrL.J. 
760 = .55LW.263 = A.I,B. 1942 Mad. 444--(1942)1 
M.LJ.617. 


EVIDENCE AOT (1872), S. 32. 

Lakhi. 1942 O.W.N. (B.E.) 808-1942 0 A. (Supp.) 
208-1942 A W.B.(Bev.) 188-1942 B D. 397. 

-88. 32 Rod ZS^ApflieabHity—Char fie of 

murder—Statement by wife of deceased made to Village 
Muntif ekarging aceuted—Deponent subsequently 
eommilting suieide-~Admissibility of statement against 
accused. 

The wife of the deceased made a statement to the 
Village Munsif that the husband (deceased) on the day 
on which he was murdered had found her at a certain 
place with the accused with whose brother she was in 
terms of illicit intimacy, that a quarrel ensued between 
her husband and the accused, and (bat the accused cut 
her husband with an aruval in the abdomen. She com¬ 
mitted suicide the same evening. 

Held, that the statement was not admissible in evi* 
dence either under S. 32 or S. 35 of the Evidence Act. It 
did not fall under S. 32 because the death of the deponent 
did not come into question in the Sessions trial; and it 
did not fall under S. 35, because the statement was not 
an entry in a public or official register or record within 
meaning of S. 35 of the Evidence Act. {fCing and 
Happen, JJ.') P, CbeLLIAH NADAR, In re. 2021.0. 
290=16BM. 485=43 Or.LJ, 810-1942 M.W.N, 
291-A.IE. 1942 Mad. 460-(1942) 1M.L.J.603. 

-S. 32—Dying declaration—Murder charge— 

Several people implicated—Corroboration, if necessary. 
See 1941 Dig., Col. 555. KHORSHAID- HUSSaIN v. 
Emperor. IL.B (1942) Lab 619-43Cr.L.J. 69. 

-Sb. 32 and S^Relative scope of. See 1941 

Dig., Col. 555. SulalmanV. The King. 43 Cr.L.J. 
123. 

' ■ 3.32(1)—Dying declaration—Mode of proof. 

yr/l941 Dig., Col. 556. SULAIMAN &. THE KING. 
43 0i.Ly 123. 

' 8 82 (1)—Statement relevant under—Statement 
made to Magistrate not authorised to record it—Admis¬ 
sibility. See 1941 Dig.. Col. 556. SULAIMAN V. THE 
King. 43 Cr.L J. 123. 


- - - ' '8. SO —based on statement of to 
atcused-^Legality—Proper proeedure. 

A statement of co accused is not evidence and a con¬ 
viction cannot. therefore, be based on such statement 
If the prosecution wishes to rely upon such statement, 
it should ask for a separate trial and examine the co* 
accused as a witness. {Henderson, J.') j^UHiNi 
KUMAD BHATTACHARYYA V. EMPEROR. 199 I-O. 
384-14 E 0.591-43 Cr.L.J. 666-A,I.B 1942 Cal. 
426. 


S. Z\^Admissionin written statement—Bistding 
value in later sust between different parties. 

Where the defendant in a suit for arrears of rent 
pleaded that he was not the tenant in chief but that 
another recorded as sub-tenant was really the tenant-in 
chief but the suit wa<> nevertheless decre^ against him 
whereupon he sued the recorded sub-tenant for arrears 
and the latter In h's turn pleaded relying on 
the plaintiff’s admission in the prior suit that he was the 
tenant-in chief it v.m held that the admission in the 
written statement In the former suit could not operate as 
an estoppel against the plaintiff in the present suit and 
that it bad only the limited-value of an admission which 
could be rebutted by other-evidence. (SUrre/f SM 
and Satbe. J Af.') HhaNWAR Sinch v. GhOORpv 
1942 O.W.N (BR.)6S6 (2)-1942 A.W.B. (Bev i 
404-1942 0A (Sapp ) 480. 

"“■■3. ZX—Comprcmise^Bvideutiary value. 

A coropromhe Is tantamount to an admission, and 
although an admission is not conclusive it can still 
operate as an estoppel under S. 3l of the Evidence Act. 
{Skirreff, S. M.aud Satke, J. .V.) RaGHUBIR r. 


“S. 32 (3)—Scope—Statement against Interest- 
Mortgage by trustee—Trust properties recited as being 
own properties—Suit to remove trustee—Compromise 
decree declaring properties trust properties—.Suit to 
redeem mortgage after death of mortgagor truMee— 
Decree— Admissibility to prove title of trust to proper¬ 
ties See 1941 Dig., Col. 557. Venkatasubbiah • 
Cheity Jiimma mosque. 198 10. 309 = 14 E 
M.419-(1941)1M.L.J.764. 

——8. 32 (6)—Pedigree— Proof—Statement by dead 
member of family—Admissibility, See 1941 Dig, Col. 
557. Khadam Hussain v. Mahomed Hussain 
I.L.B.(1941)Lah 872. 


•S. 32 {h)—Proof of social knasssledge-^Neeessity 
—Statement of an aged relation of the family. 

Where the statement in question was made by an 
aged relation of the family it was keld that it was doubt¬ 
ful whether it was necessary for him to depose to any 
particular source of knowledge so as to render his state¬ 
ment admissible under S. 32 (5) of the Evidence Act 
because he might, as a relation, be presumed to have 
^nwellacquainted with the pedigree of bit ancestors. 
{Bennett and Af.ideley, JJ.) MaHOMED ASaD Al l 
kHANe. Sadiq auKhan. 1942 O.A. 638=1942 
O.W.N. 657—1942 A.W E. (C.O ) 346 (2) 

--32 (6>--Staiement as to existence of relation 

ship—oulecnent by deceased that hta property would 

person-Admissibility. Sat 1941 
Dig. Col 557. Ma Nyun Yin r. Ma KviN. 1981. 
0.42-14 B E. 167. 

3. 32 (7>—Proof of permament tenancy— 
Tenancy transferable only if permaneot—Statements in 
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deeds of transfer—Admissibility. 1941 Dig., Col. 

558. JOGENDRA Krishna Banerji v. Sobashini 
DaSSI. 1971.0.376= 14 R.C. 361. 

" S 33— S(cpe--Evidence noi admissible under — 
If made admissible by cement of parties. ' 

Evidence otherwise inadmissible cannot be made 
admissible by consent of parlies. Unless a party can be 
found to^ have been estopped from objecting to the 
admissibility of a particular piece of evidence, it cannot 
be said that evidence not otherwi'e admissible, or evi¬ 
dence which would have been liable to rejection were 
objection taken to it, may be perfectly good evidence if 
admitted by the consent of parties. Therefore, copies of 
depositions of persons dead at the time they are tender* 
ed in evirlence and recorded in a prior litigation to which 
a party to a s^b^equent litigation was not a party, and as 
Bucb not falling within the ambit of S. 33 of the Evi¬ 
dence Act, are inadmissible in the subsequent suit even 
if admitted with the consent of parties. (Abdur fiah- 
/.) AVVAVU THF.VAR V. SECRETARY OF 

State. 2021.0 274=16 BM. 473 = 1942 M.W.N. 
272=A.I.B. 1942 Mad 528»(1942) 1M L J. 486. 

~7 , 36 -Applicability—Statemerrt to Village Man- 

sif irnplicating accused in murder—.4dmiS'ibility after 
death of person making the statement. See EVIDENCE 
Acr.. SS. 32 AND 35. (1942) 1 M.L.J. 608. 

~ 35 —Certificate of guardianship—Admissibi 

hty—Proof of age of minor. 

As a certiScate of guardianship is neither a book nor 
a register nor a record kept by an officer in thr> discharge 
of his duties, it is not admissible under S. 35 of the 
Evidence Act to prove the age of the minor. 'Mukher 
tea and Blank, //.) KiSHORII AL MaRWARI v. 

Aohar Chandra Banerjee. 19910. 10= 14 B.O. 
530=A.I.E. 1942 Oal. 438. 
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city prepared by Government — Admissibility. 

Printerl maps prepared by Government of the different 

.. wards of a city and coming from the office of a Govern- 

from—Evidence Act. S 114. . . .• / ment Officer are admissible in evidence both under S. 83 

An entry in the o.der-sbeet recording that a "ouce of 


■3. ^5-Entry of service of notice in order sheet- 
Admissihility and Value— Presumption arising there- 


of the Evidence Act as evidence of the fact oi service 
of the notice. It is no doubi on y one item of evidence. 
But whether from that Item 0 direct evidence the Cour 
will be justified In holding that the fact o the services of 
the not ce has been sufficiently proved will depend upon 

i. 114 of the Evidence Act that a notice had /ocf 

“I" t “ tegnSS of trs“eTi'rwh"e:‘'t'he fac! 

o7 etvic^o“ t . note is proved. 

raibanda loan Office v. Saiyadun* 

JXVkuatVN. 46 0.W.N.967. 

—36— Registers—Admissibility. 

Thf> Tail Registers are official records kept by jfcblic 

servants in the discharge of their official duties and as 
such admissihlo “ti<*®r S. 35 of the Evidence Act as a 
whole and not merely those entries alone to which refe¬ 
rence has been made by witnesses, when there has been 
no suggestion as to their not being genuine, or properly 
keoi or that they have been tampered with. {Bennett. 
/) K . rama RAO Emperor. 203 IC. 143=16 
4 * 0 171 * 44 Cr.L J. 33 =-1942 O.A. 478=1942 A L. 
W 620=1942A.Cr.C. 166 = 1942A.W.R. (CO.)838 
«i942 O.W.N. 5S0 = A.I.R. 1943 Oudb 1. 

■■ —8 . 36—Khanapuri parcha — Admissibility — 

Evidentiary valve of. 

A parcha issued at the khanapuri stage of a survey of 
lands is admissible in evidence to show that a holding 
is a bhaoli bolding and for testing the correctness of the 
entries in the record-of-rights, But when such entries 


EVIDENCE AC,T (1872), 8.46. 

are challenged in a Civil Court, they must only be con* 
sidered in conjunction with evidence given at the trial in 
which the entries are challenged. {Agaiviala, /.) 
Ramranbijaya Prasad Singh v. Naubat Rai. 260 
1.0. 281 = 14 E.P.644=8B.R. 656=23 Pat.L.T.42 
=A.I.R. 1942 Pat. 346. 

S. 86 —Printed copy, of index register of lands 
granted on lease in city—Admissibility in evidence. See 
EVidenpe ACT. SS. 13,35 AND 74. 44 Bom.LR. 296. 

“S.,36 — Rccord-of-righis—Entries in — Presump¬ 
tion of correctness—Duty of Court to give effect to. 

There is a statutory presumption that the entries in a 
record-of.rights were correct at the time when they 
were made, and a Court is bound to give effect to this 
statutory presumption, unless it is proved by evidence 
given by either of the parties that these entries were in- 
conect. {.Agarwala, /.) RAM RAN B/JAYA PRASAD 

Singh APRUP Tewari. 201 lo 604= I 6 R.P. 
68 = 8B.E.820=23 P8t,LT.345=A.I.B. 1942Pat. 
466. 

. ..-—3 35— Survey entries—Two inconsistent entries 
regarding possession of parties — Presumption. 

The role that where there are two inconsistent 
survey entries regarding the possession of the parties 
each most be presumed to be incorrect at the time It was 
made and the change of possession must be held to have 
occurred at some time between the entries, applies only 
when the only evidence before the Court are the entries 
in the survey papers. But when there is other evidence 
on the record it has to be decided whether this other 
evidence is preferable to the evidence afforded by the 
survey papers. {Agarwala, /.) PaRAN MUNDA 
V .SaNTOSH >fAHTO. 199 10. 144=14 R.P 643=8 
B.B 601 = A.I B. 1942 Pat 372. 

Ss. 36. 83 and Printed maps of wards of a 


of the Evidence Act and under Ss. 36 and 87 of the Act 
as well as under S. 2l3 of the Bombay Land Revenue 
Code. {Divatia and fifacklin, //.) SECRETARY OF 
State v. Chimanlal Jamnadas* I.L.R. (1942) 
Bom. 867=20110. 420 = 16 R.B. 76 = 44 Bom L.R. 
295=A.I.R. 1942 Bom, 161. 

-S. 36—Kennel’s maps—Value of. See 1941 

Dig.. Col. 559. SECRETARY OF STATE*-. MIDNA* 
PORE Zamindary Co. Ltd. 46 C.W.N. 218. 


—Sb. 40 to Applicability—.Judgment passed 

by the British Indian Association in 1859. 

On a question whether a judgment passed by the 
British Indian Association in 1859 which had not bw 
filed in the Court of the Financial Commissioner within 
6 months after passing of the Oudh Estates Act was 
admissible it was htld that Ss. 40 to 43 of the Ejt^enc 
Act are not applicable so as to make it relevant, 
nett and Afadcley, JJ.) m w 

n. Sadiq Ali Khan. 1942 O.A. 636-1942 O.W.N. 

667= 1942 A.W.R. (0.0.) 846 (2). 

-Sa. 46 and 137 and 0. P. OODB, 0. 3, R. 1- 

Cross examination of expert — If'pleading or acting 
—If can be done by another expert. 

The cross-examination of a witness is acting and nM 
‘pleading* and hence there is no objection io speci 
cases for'an expert being allowed under special power 0 
attorney to be employed for the cross-examination 
expert io the same line of business on the other « *• 
(Clarke, /.) THUNNODEO RACHVI V. BALDK 

RaGHVI. 1942 N.L.J. 449. 

-S. Foot-print expert—Value of 

of. 
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EVXDENOE ACT (1872), S. 45. 

Ejtperts io fool-prints are not recognised by the 
Erideoce Act: but a Magistrate is undoubtedly entitled 
to take into consideration the evidence of a person who 
has seen a foot*print'and taken the foot’print of the 
accused and found that they are very similar. Such 
evidence is not. however, sufficient to bring home the 
offence to the accused in the absence of further know¬ 
ledge regarding the differences between one foot and ' 
another, /.") OOMAYAN. /«rr. 200 I O. i 

594=15 R.M. 123 = 43 Or.L.J. 702=65 L.W. 231 , 
(1)=1942 M.W.N. 293=A.IR. 1942 Mad. 452 (2). [ 

'fl. 46—‘ Science or art”—Expert—Tracker of 
footprints—Evidence of—Admissibility. See EVIDENCE 
ACT, Ss. 7 AND 45. AJ.R. 1942 Sind 11. 

I. S. 47— Proof of' handwiting — pMti showing 
competeney of witness—If should he proved, 

A witness need not state in the first instance how he 
knows the handwriting, since it is the duty of the 
opposite party to explore on cross’caatnination the 
sources of bis knowledge, if he be dissatisfied with the 
testimony as it stands. 28 B. 58, Foil. {Fail Ali, /.) 
SHY AM Pratap Ram MissiRt'. Beni Nath Dubey. 
1981.0.711=14 R.P. 498=8 B R. 459=A.I.R. 1942 
Fat. 449. 

——S. h^—Opinion of person—Relevancy and value. 

Under S. 50 uf the Evidence Act, the opinion of a 
person is relevant only when the following requirements 
are fulfilled :—(1) The person whose opinion is sought 
to be given in evidence must be proved tojrave special 
means of knowledge on the subject; (2) (<r) The opinion 
alone is evidence, (6) the opinion as expressed by 
conduct alone is evidence, or, in other words, (i) con 
duct only can be given in evidence (ii) from the conduct 
given in evidence the Court is to see whether it is the 
result of any opinion held by the person ; (3) The 
opinion which is relevant must be the one as to the 
of the reUlionship. The negative opinion, or 
the opinion as to the noi\*existence of the relationship 
may not be relevant. Under the section, the opinion of 
a person is only a relevant piece of evidence. It siill 
remains for the Court to weigh such evidence and come 
to Its own opinion as to the "factum pro6an.ium"~ai to 
the relationship in question. (Nasim Ali and Pal. JJ ) 
Chandulal agakwali.ap. Khalilar Rahaman. 
I.L.R. (1942) 2 Cal. 299-76 O.L.J. 801=46 O.W. 
N. 729. 

. -g. 64—Scope of—If deals with mode of prfof of 
previous convictions, 1941 Dig.. Col, 560. POKAR 
Chuharmai. V. Emperor. 43 Or.L.J. 12. 

■ ' - -8. B7~^P'ernjcular histories — Admissibility. 

Vernacular histories which have never received any 
recognition as historical works of value and reliability 
relating to matter of public or^eneral interest are in 
admissible in evidence. {Bennett and .Sfadeley, //.) 
Mahomed ASAD ALI Khan v. Sadio ali Khan. 
1942 OA. 686-1942 O.WJf. 657-1942A.W.R. 
(0.0.) 346(2). 

' ■ ■ ^. 67 {I'i^Leastby Court of IVardt-^A'.t tobe 
considered if it it not proved. 

It is not correct to say that a lease because it is execu¬ 
ted by the special manager of the Court of Wards, is 
entitled to be t.iken Into consideration by Courts even if 
they are not proved. {Satke, J.M.) SPECIAL Mana- 
okr, Court or Wards, Ambiui estate v Sir- 
TAJi. 1042 O.W.N.(BJt.) 162-1942 O.A.(Budd', 
U7-1942R.D. 218-1949 A WR R«t.)101(2> 

■" 8 . BZ—^eofe of—Admissiem by cousutl-^Bfff.e 

Under S. 58 of the Evidence Act no fact need be 
proved In any proceedings which parties thereto or their 
agents agree to admit at the hearing. Hence where a 
couQiel of a party admits a fact, it need wx be prorod 


EVIDENCB ACT (1872). 74. 


against that party. {Shirreff, /..I/.) GuR PRASAD v. 
ManNI Lal. 1942 O.W.N. (B.R.) 180=1942 B.D. 
246=1942 A.W.R. (Rev.) 248 (2)=1042 O.A. 
(Supp.) 274 ( 2 ). 

—■ "^S. 60—.Evidence recognising partiesslar person 
sotne time after his appearance — Admissibility. 

The evidence' given by persons who say that they 
recognised after some time a particular person as the son 
of so and so cannot be excluded. That evidence really 
relates to their own perception when they saw that parti¬ 
cular person after his appearance and the recollection of 
their past perception of the said person before bis dis¬ 
appearance. {R.C. Mstter, Khundkarand Pal,J/.) 
BiBHABATi Devi v. Ramendra Narayan Roy. 
202I.C. 551=15R.C. 365 = 47 O.W.N. 9=A.I.R. 
1942 Cal 498 (S B.) 

Ss. 60 and 118—Statement of child to other 
people—Child not examined as witness—Admissibility. 

1941 Dig., Col. 560. KASHI NaTU PandEv t/ 
Emperor. 1991.0.311=14 R.C. 684=43 Cr.L.J. 
548=A.1.R. 1942 Cal 214. 

-S. 66 (Cj—Applicability—Previous conviction, 

—Proof—,secondary evidence—Admissibility. See 1941. 
Dig., Col. 561. POKAR chuharmal v. Emperor 
43 0r.LJ.12. 


' Ss. 67 and 68 —Conveyance of property in 

W.F. Provsnee— Admission of execution by executant 
—If proof of execution. 

In the N.-W.F. Province, a conveyance of property 
does not require to be attested and therefore S. 68 has 
no application. Hence admission of the execution of 
the document by the executant is sufficient to prove ex¬ 
ecution under S. 67. {Almond, J.C. and Afd, Ibrahim, 
/.) Agha Walayat Shah v. Mt. Mahbub 
A.I.R. 1942 Pesb. 83. 


- 8 67—Requirements of—If satisfied by proof 

of admission of execution. See REGISTRATION ACT’. S 
60 AND Evidence ACT, S. 67. 1942 NLJ. 214 

-S. 68 —Attesting witness—Requirements 

ing. See 1941 Dig.. Col. 561. Sarjoo v. Jagat PAL 

--S. 68 —Lease attested by Quananco—Sufficiency 

of proof under S. 127, Agra Tenancy Act. ^«agra 

Tenancy Act, S. 127 and Evidence Act s 68 
1942 O.W N (BE.J256. act.Jj.os 

■— "“S. 71—‘Other eviaenee'—Meaning of. 

The ‘other evidence’ referred to in S. 71 of the 
Evidence Act cannot refer to the statement of witnesses 
who had seen the attesting witnesses sign in the presence 
of the executant. It only means any evidence that may 
be considered satisfactory by the Court seised of the 

*'• Hussain. 

1941 A M.L J* 76. 

““S. 7Z—Disputed iocumemt—lf can be used at 
^tts fer 

A disputed document cannot be used for the purposes 
of comparison of signatures in another disputed 
ment. {Shsrref, S. M and Saihe, /.V.) Bru NaraIN 
SINGH P PADAR^TH KURMI. 1942 0 WN?BR) 
229-1942 0A. tSupp.) 166(2)«m2 RD »5- 

, , ® '*7^blic docament-Appiication for trans- 

cfofcrimrnal cuiu from one Magisirate to another— 
High Court calling for report from Magistrate-Report 
s to cop, of. 5rr > 1 y?Tr 1 

46 '• 

®’document—Printed cepy of index 
regisierof lands granied on lease in ciiv. ETi. 
DSNCl ACT, Ss. 13,35 AND 74. 44 B 0 BI.L.B. 296, 
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EVIDENOB A.OT(1872),S. 74. 

-S. 74 —Bublic document—Record copy of lease 


prepared for private use of Government Officers — Ad¬ 
missibility. 

A mere record - copy of a lease prepared for the 
private use of Government Officers cannot be admitted 
in evidence as a public document under S. 74 of the 
Evidence Act unless it is proved to be a public document 
and unless it is shown that it was the duty of the 
Government to maintain such a copy. {Divatia and 
Maci/in, JJ.') SECkETARY OF STaTE v. CHIMAN- 
LAL JAM.VADAS. I.L.B. (1942) Boio. 857 * 2011.0. 
420=16 R.B. 76= 44 Bom.L.E. 295=A.I.E. 1942 
Bom. 161. 

- Ss. 74 and 78 — Written statement—Certified 

eopy ■— Admissibility—Bresumption of genuineness — 
Limits, 

A certified copy of a written statement could only be 
admitted as a public document under S. 78 of the 
Evidence Act. To become a public document it must 
under S. 74 beheld to be a public record of a private 
document. A written statement is not a public docu¬ 
ment and hence must be proved by direct evidence. A 
presumption of genuineness cannot be asked to be 
raised in the case of certified copies of pleadings, where 
they are not incorporateti in any way in the decree of 
the Court. {Bennett, J.) MaTA PUASaD v. B»1J 
KISHORE Singh. 200I.C. 266 = 14E.0. 689 = 19^2 
A.W.E (0.0.) 139 = 1942 O.A. 118 = 1942 O.WN. 
191 = A.I.E.'1942 Oudh 303. 

- Ss. 76 and Hl—Blaint—Broof of^Bresuiption 

of genuineness if arises. . . 

It is not permissible to raise any presumption o 
genuineness in respect of a plaint which is only a 
document and which has to be proved by direct ’ 

{Ghulam Ilassan, J.) USUF HaSaN 
AU. 2031.0. 391=1942 O.W.N. 622-19^ A.W. 
E.(O.C.)824 (3)=1942 O.A.438. 

— ■ —3. Resolutions of 


praof^Copies of " Barliansentary If suffice 

ent proof—"Journals"— Debates” 

The Volumes of the ,jons were passed by the 

which show that certain res« ^ passing of 

Parliament are adequaw ‘ The proceedings of 

the resolutions by the second or the fourth of 

Parliament fall “''^f^.^LLaments mentioned in S. 78 
the categories of expression “Journals” in S. 78 

of the Evidence Act. ^ broad and general 

of the Evidence Act ‘ .jj-jjion to Parliament it should 
meaning and in its to the Journals published by 

not necessarily JLjgij contain a formal record of the 
the two Parllameniary Debates are also 

business. The ® ^ yg {jQ^oytr^ c. Varadaehariar 
“Journals” y/.) NIHARENDU DUITA 

and emperor. LIE. (1942) Ear. (F.C.) 

MajuMDaR *'-* *40 o.w.N (F.E.) 9 = 14E.r 

66=200 344=8B.E. 708=48 Cr.L.J.604= 

0. 32=60 ^^^Ul942 p.w.N. 164 = 1942 M.W.N. 

23 J- 47=A.I.E. 1942 F.C, 22. 

417=51 _Applicability—Statement recorded by 

^ ■ I authorised by law to record it—Mode of 
statement properly recorded. See 1941 Dig. 

1 563. SULAIMAN V. THE KiNG.'^ 43 Or.LJ. 123. 
p' 83 —Printed map of different wards of city 
-red'by Government—Admissibility..?« EVIDENCE 
aS. ss, 36, 83 AND 87. 44 Bom.L.E. 295. 

_ g a? —Printed map of wards of city prepared 
bv Government— Admissibility. See EVIDENCE ACT,^ 

SS 36, 83 AND 87. 44 Bom.L.E. 296. 

a 90—Applicability—Document not purporting 
to be in any person's handwriting or to be signed by any i proviso 


EVIDENCE ACT (1872), S. 92. 

known'person—Presumption—If arises. Seel94l Dig,, 
Col. 563. Nagaraja Kao v. KOOTHappan. 198 I. 
C, 606 = 14 E.M 474 = (1941) 1 M.L J. 759. 

——Ss. 90 and 66—Copy admissible under S. 65— 
Presumption if can be drawn. See 1941 Dig., Col. 563. 
Gurdit Singh S'. Siri Ram. 197 1.0.633=14 E. 
Fesb. 50. 

■ '8 90— Bresumpden under—‘Discretion—Inter’ 

ference by appellate Court—Document bearing only 
seal. 

The raising of presumption under S. 90, Evidence Act, 
as to the genuineness of a document is a matter which 
is eminently within the discretion of the trial Court and 
where a document bore only the seal and there was no 
signature and where there were strong reasons to donbr 
its genuineness, the appellate Court held that it was not 
prepared to draw i presumption about its genuineness 
which the lower Court had refused to do. {Thomas, C, 

/. and Agarwal, J.) BHAIRO SiNGH x-. LaL AMB!^ 
BaKSH MinGH. 

A. 168 = 1942 O.W.N. 226=A,I.E. 1942 Oudh 874. 

- g 90 —Production of copy—Presumptiyn. See 
1941 Die.. Coi. 564. H.tRNAM SiNGH V. DISTRICT 
OFFICIAL RECEIVER. 19710. 681=14 B.L. 261. 

-5. 90—Scope of—Presumption of genuineness 
of original from certified copy—If can arise. See 1941 
Dig , Col. 564. amjad Hussain v. Raisunnisa. 16 
Luck. 778. 

--^S. 92—Mortgage—Stipulation that payment 

should be proved only by endorsements on bond—Pay¬ 
ment evidenced by receipt—If can be proved. See 
1941 Dig.. Col. 565. SAGO Rai Ramjee Singh. 

23 P.L.T. 379=A.r.E, 1942 Pat, 106. 

— S. 92— Oral agreement to vary rate of interest— 
Admissibility. 

Where a registered deed of moitgage recites that a 
certain rate of interest is payable on the principal 
advanced oral evidence of a subsequent oral agreement 
to pay a lesser rate of interest is not admissible in evi¬ 
dence. {Davies.) MaNGi LaL v. RajmaL. 1942 A. 
M.L.J. 22. . . ^ . ,. 

S. ^2—Oral Evidence-AdmissibiUty—Quabulv 


yat—Oral agreement as to retention of rent for inler(it 
due on loan. 

Where there is a registered Quabaiiyat in which provi¬ 
sion is made for the payment of rent any oral agreement 
between the parties as to the retention of such rent w 
interest due on loan cannot possibly be alipwed to be 
given in evidence under S. 92 of the Evidence Act be¬ 
cause it varies definite terms of the registesed Instru¬ 
ment. {Sathe, J. M.) BahadUR SingH». Raj Baiu- 
DUR Singh. 1942 B.D. 610 = 1942 O.W.N. p.B.) 
420=1942 A.W.E. (Bev.) 291=1942 O.A. (Sopp.) 
317. 

-S. 22 -Bromissory note-intention of parties- 
Signing by one as surety—Admissibility of oral evidence 

“'owl evidence to prove that one of the two excitants 
of a promissory note signed it only as surety >s 
lie. {Ghulam Hasan and Madeley. JJ.) 

MAD Husain e. Hangman Prasad 198 I C. 661 
= 14E.O. 428 = 1942 A.WE. (0.0.)68=1942 O.A. 
86=1942 O.W.N. 63=A.IB. 1942 Ondh 278. 

-S. 92, proviso ^Seope—Registered agreement^ 

—Endorsement of payment not regislesed Barol ett 
denee to prove waiver by creditor and abetment o 
accept smaller sum in full discharge—Admissibility- 

If a creditor waives hU right under a contract m 
relinquishes his claim, such an act of grace 
amount to an agreement falling within the excepit 
Droviso4 to S. 92 of the Evidence Act. Arcrowsl®** 
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LVISEl^CE ACT (1872), S. 102. 

or relmqnishmeni or discharge doe# nol come within 
the mUchief of S. 92. proviso 4. An endoreement of 
payment on an agieement which, though not registrable, 
is rtgwtered, evidencing the receipt by the creditor of a 
smaUer amount than is doe and discharging the dsbtor, 
dots not fall within the proviso and therefore parol or 
oral evidence to prove the creditor's waiver is admissible 
in evidence, although the endorsement is not itself regis. 
tered. {Nagesvara lytr and Singaraitlu Mudaltar, 
//.) BADgM.MAi». KAMiYA. '20 MysL.J. 160=46 
Uys. H.C & 616. 

" S 3 .102 a&d 105—Scope of burden of proof on 

the prosecution and accused. Sfe 1941 Dig.. Col. 566. 
PARSHOOt-. EsiPERtJR. I.L.B. (1941) All 843 = 

197 10.525=14 B.A. 209=43 Cr.LJ. 177. 

■ "S. 105—Edecl on the onus of the Crown. 

1941 Dig.. Col. 5o6. PARBHOO v. Empekor. I.L.E 
(1941) AU. 843=197 1.0. 625=14 E A. 209=43 
Or L, J. 177. 

-S. 108--PrfJumplio>t of death-^ Person not 

heard of for stvon ycirj—Onus of proving that hi was 
al$vtt 

Where it is shown that a peison has not been heard 
of for over seven years, under S, 108 the burden of 
proving that he U alive lies on (be person who asserts it 
and where he fails to adduce any evidence as to that, it 
must be presumed that that person was dead. (Sathe, 

AM.) Chhabkaj Kunwar ». Mathura 1941 o' 

A. (Supp ) 906 = 1941 A.W.B. (Eev.) 1125 . 

-3. 110—Boundary difpute—Possession of dis- 

puted land—If important element. See 1941 Dig.. Col. 

Duita V . Satya CBaKan Db 

1971.0. 766 = 14 E.O, 378 

-3. W^Presumption—Applicability — Condi- 

tions of. 

The presumption under S. llOof the Evidence Act 
would apply only if the possession of the claimant 
(plaintiff) is pnma faeie not wrongful, and if the title 
of the defendant is not proved. It is necessary for the 
plaintiff to prove that his possession was ol such a 
character as to lead to the presumption of title and not 
such a sort of possession as would be regarded as 
wrongful in its ongin. The presumption under S. 110 
will not apply when there is a statutory presumption in 
favour of the Government. {Duatia and AfaekliH, 

//.) Secretary OP State t/. Chimanlal Iamna- 
DAS. I.LE. (1942)Boni.S67-201 1.C.420=16 B 

B. 76- 44 Bom.L.E.295-A.I.B. 1942Bom, 161 . 

-3. llZ^Presumpiion of Itgitimaey^dfiect of 

proof of 'aecesf -Distinction between married woman 
and widow or spinster living as mistress of somebody^ 
'Atcess'—AfeaHtng, ' 

When once the ‘ac'cess’of the husband is proved the 
law does not permit evidence to prove the paternity of 
the child being other than the husband of Us mother 
The case of a married woman stands on a different foot¬ 
ing from that of a spinster or a widow who may be iivinp 
as a mistress with somebody. For a mistress it mav he 

open to prove that the real father of the child 4 rn 
during the period of her concubinage is different 

her paramour In such a case the prmumption which 

would naturally arise in respect of paternity of (he child 
In favour of the paramour is capable of brinn .. f 

legitimacy arising 

Child born during th# continuance of a vaid mini!!, 
when the parlies to (he marriage could have tcciaVo 
Mch other at any time when the child could haw 
^go ten. cannot be rebutted as laid down in S 

the Evidence Act. The ^rd-access* in S u 2 

no moie ban opportunity of intercourse* (AVytS / % 
MAINA UJURDA GaWARI t-. DtORAO SONAJI KUNBI^ 
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I. L.E. (1942) Nag. 383=2001.0 766=15 BN 29 
= 43 Cr.L.J. 717 = 1942 N.L.J. 264=A.I.B. 1942 
Nag. 96. 

-S. 112—Presumption under—Rebuttal—Mere 

denial of paternity by parents—Sufficiency—Proof of 
non access—Necessity. Sn 1941 Dig., Col. 568. 
Masooma begam V. Mahomed Raza. 17 Luck. 416 
= 1971C. 560= 14 B.0.328=A.I.E. 1042 Oudb 143. 
-—3. 112—Scope and efiett-rP,oceeding.s under 
S. 468 for maintenance of illegitimate child—Admis¬ 
sion of paternity by alleged putative father—Relevancy 
in absence of proof of non access between applicant and 
her husband. See 1941 Dig. Col. 568. Rajj Bai 
AmmaLp Nathar Sahib. 1971.0, 883=43 Or L. 

J. 883 = 14 RM. 476=A.I.E 1042 Mad. 251 = 
(1941)2M.L.J.693. 

—^3. 112-Scope—Rebuttal of presumption of 
legitimacy—What amounts to—Burden of proof of non- 
access—Evidence Act. S. 35. See 1941 Dig . Col. 568 
MANICKA MUDALIAR l*. AMMAKANNU. 2011 O RO 
= 6E^M. 180=A.I.B. 1942 Mad. 129. 

Account books—Non-produc~ 
tion of—Presumption—If affected by fact of burden of 
proof not being on parly bound to produce. 

The plaintiff mortgagee alleged that the mortgase 
debt was borrowed to pay off debts due by the dtlen- 
dan^ ancestral business of trading. The defendants 
denied the plaintiff’s allegation that the debts related to 
ibeir business and though they maintained account books 
relating to their businebs they did not produce them to 
prove that the debts alleged by the plaintiff to exist at 

the time of the mortgage were not due by their 
bubiness. ^ 

that the Court was justified in concluding that 
the production of the account books would not have sud- 
ported the case of the defendants and the fact that the 

bu^en of p,»f „o, „„ ">» 

fdeld, further, that S. 106 applied and it was not 

the prt^uclion of books would place their existence S 

When a fresh promissory note is executed in renewal 

Presumption could beSi 
hat the creditor kept the cancelled promissory noS fw 

the purpose of proving the consideration for the rinewl 
ed promissory note. {Afarwal and A/adefey 

riMoraption 

EMP.ROR. 19710. soi-ii 


haiitation.^^^ 

Under S 114 of the Evidar.«. .l . 

• ° maV^ri '’I* C^T-ubini^fihM 

Evan if thn H‘ have co-habitCKl coniinuoosly 

Uthe direct evideoceof tnam.ge.if aiSTSi 
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EVIDENCE ACT (1872), S. 114, 

unsatisfactory, this fact alone may not displace this 
presumption. Where there is evidence of 

co-habitation as man and wife, and a long course of 
treatment as a wife Che preiumption of marriage can be 
repelled only by evidence of the clearest character. 
{Nastm Ali and Pal, //.) ChaNDULAL AGARWAL- 
LA V. Kalilar Rahaman. I.L.R (1942) 2 Cal. 299 
=46 C.WN. 729*76 C LJ. 801. 

• '8.114, Ulus, (a)— Applicahility—Accusid giving 

satis factory explanation—> Presumption^^If can be 
raised. 

The presumption under S. 114 of the Evidence Act, 
Ulus, (a) only arises when an accused person is in pos¬ 
session of stolen goods soon after the theft and is unable 
to account for his possession. When an accused has 
given a satisfactory account for his possession the ques¬ 
tion of the application of S. 114 of the Evidence Act no 
longer arises, and then it is necessary to show by evi¬ 
dence, direct of- circumstantial, that there was some col¬ 
lusion between the thief and the receiver or that the 
receiver bad real reason to believe that the property 
which he had purchased was stolen. {Rowhnd and 
Manokar fall, //.) MEGHU CHAMaR v. EmPEROR. 
203 IC. 16 = 15R.P. 164=9B.E. 64=43 Or.L.J. 
91I=A.I E. 1942 Pat. 439 (1). 

——S. 114 (a)—Presumption of guilt—When could 


evidence ACT (1872), S. 116. 

■The production of stolen property as a result of pres- 
sureor inducement by the Police does not stand on the 
same footing as an improperly obtained confession. 
When an involuntary confession leads to the recovery of 
stolen property, the recovery as regards its admissibility 
stands on the same footing as a recovery without an 
accompanying voluntary or involuntary confession and 
the absence of an explanation by the possessor is subject 
to the presumption that the possessor is either,the thief 
or a knowing receiver if the production is shortly after 
the theft. {^Mahomed Munir, /.) SHERA v. EmperOR. 
2031.C. 62=44 P.L.E. 645=44 Cr.L.J. 62=A,I.S. 
1943 Lab. 5. 

— — S. 114, WX.Wl—Accomplieds evidente—Corrobo¬ 
ration by circumstantial evidence—Jf sufflcient. 

Evidence in corroboration of the evidence of an ap¬ 
prover need not be direct evidence that the accost 
committed the crime. It is sufficient if it Is merely 
circumstantial evidence of his connection with the 
crime. {ChtUttrii and Shearer, //.) RAM DaYAL 
KahaR Emperor. 1981.0. 78-14 E.P. 389=8 
BE. 320=43Cr.L.J. 296=23 P.L.T. 606=A.I.E. 
1942 Pat. 271. 

- ■ ■ -8. 114, 111. (b)— Accomplice evidence—Nature 
of—Necessity for corroboration. 


Although S. 114, III. (i) of the Evidence Act provides 

__, . . . „ that a Court may presume that the evidence of an 

arise. See 1941 Dig., Col. 569. NaND LaL r. EM-is unworthy of credit, unless corroborated, 
PEROR. 17 Luck. 182. I the word‘may’is not ‘most’and no decision of a Court 

S-114 Ill (a)_ Persm found in company wfcan make it ‘must’. Hence, the evidence of an accom- 

’ ■ . msd plice stands in the same footing as any other evidence. 

The Court or jury is not obliged to bold that he is un¬ 
worthy of credit and must be corroborated. {.Thomas, 
C./.) Jagannath V. Emperor. 17 Luck. 616- 
198 I.O. 714=14 R.O. 449 = 43 Cr.L.J. 416-1941 0. 
W.N. 1869=1942 A.Or.C. 20= 1941 A.W.E. (0.0.) 
402=1941 0 A. 1018=A.I.E. 1942 Oudb 221. 

S. 114, Dl. (b)—Accomplice—Value of evidence 


^ one in possession of Helen property—If be presu 

III. (a) 10 S lMottbeEvide»« 
sumption may be justifiable one who is 

possession of stolen property be is offering 

found in the company of such a pe circumstances 

it for sale. Unless the be presumed guilty 

in which by statute a p. Code, the question 

under a particular not arise. {Varma and 

of presumption of guH* PaSI v. Empkkor. 

Rowland, //.) B-P- 480=43 Or.t J. 

8B.R. 893-198 LO. sy/j, 

863=A.I.E-1® Cfopt an<t effect—If shifts onus 

- wS. 114. Dl- under S. 411. /. P. Code 

of proof on to aeeusea^ „ade—Accused giving 

--Nature of l!'‘^*l.ion-R*Sbt fo acguittal. 
reasonable /ablisbing the guilt of an accused per- 

Tbe onus ot . g prosecution. When an accused 
son always °der S. 411,1. P. Code, is found to be 
person ebargeo ^y recently stolen, the Court can 

In possession oip .I,jp S. 114 of the 

pre3um«. be was the thief or that he received 

EJideoc* ’jjpowing it to be stolen. But that is only 
the prop*'-on which can be rebutted by the accused 
» presump ‘ explanation of his possession of the 

giving u ^*^estion. But that cannot have the effect 
property ^ rhe accused of proving 

®L*^atively that he had no knowledge of the property 
SfiB stolen property. By reason of the illustration (n) 
^ gjj 4 ^ the accused must give a reasonable explana- 
»tf>n of his possession and an explanation which may 
be true, when the Court is bound to acquit the 
rniaed even if it is not satisfied affirmatively that it is 
frne {Harries, C. /. and Manohar Lall, /.) LALOO 
VaHaR I' Emperor. 198 1.0.400=14 E.P. 477- 
1042 pW.N.36-8 BE.411=48 Cr.L.J. 866=23 
Pat.L.T. 18=A.LR. 1942 Pat. 439 (2). 

_ 114. III. (a)— Stolen property produced by 

atcused as result of Polite inducement—Presumption 
ffaristh 


of. ^«1941 Dig., Col. 570. JaGDISH Narainp. 
Emperor. 1971.C. 277=1941 A.Cr.-O. 3l6=48 Or. 
L J. 189-14 R.O. 298-A.I.E. 1942 Oudb 163. 

S. 114, III. (©)— Nature of presumption. 

The presumption under IllustratioiT (/) to S. 114 of 
the Evidence Act is only an optional presumption. The 
Court is not bound to make it and the counter-illustra¬ 
tion itself indicates a case in which the Court would not 
draw it (e.^.) where there are some exceptional circum¬ 
stances surrounding the doing of the act. {Blacker, 
/,) mst. Jawai V. Emperor. 2021.C. 16-16 B.L. 
112-48 Ct.L.J. 791=44 P.L.B. 300-A.I.B. 1942 
Lab. 211 

-S. 114, Dl. {z^—Non-produetion of document 

proved to be in a person's possession — Infersnce. 

Where a person does not produce certain document 
proved to be in his possession, the only reasonable in¬ 
ference to be drawn from that fact is that, if produced, 
it would show something which would be adverse to him. 
(JAtfr/tr. /.) PiLLAl ». DANGALI. 199 1.0. 110=14 
E.E 2S1-A.IE. 1942 Bang. 62. 

-S. 116 —Acquiescence— Requisites. See 1941 

Dig.. Col. 571. RAM AVADH PaNDEY V. Ghisa 
PanDBy. 17 Luck. 164. 

'8. W^—Conduct-Compromise between Hindu 
widow and reversioners—Reversioners taking manag^ 
ment of property and agreeing to pay widow's debts—If 

estopped from denying their binding character. 

Where under a compromise between a Hindu widijw 

and the reversioners, the reversioners take ®P_'? 
managemsnt of the property agreeing to payoB*^ 
debts doe to the creditors of the widow, they at© o®* 
estopped from subsequently denying that the debt due w 
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EVIDENCE ACT (1872). S. 115. 

certaio aedicors is binding on the estate, when the 
compromise has not inflaencei tfie condo:t of the 
creditor in any manner and it cannot be s^td that they 
were misled into acting in a particular way which they 
would not have done but for the compromise, {\fui 
htma and Blank, //.) jOVCHtND SeraOGI v. 
SHVAMACHARaN .VaTH. 199 I C. 425=14 B.C. 
549=A,LE. 1942 Cal. 448 

“3 115 — Coniuct— Otfeniinl erecting bmJJing 
on dtbutlar land—Htprttent Hion by nctivir^it^t ht 
tojuld bcomt ptrmnint Unani—Rtotiver, tr 'Hopped 
from eUciing defendant. 

Where ihe.defendant who purchased some old huts 
standing on a plot of Und included in a debnitar estate, 
demolished them and erected a substantial building 
upon the land on the suggestion of the plaintiff who 
was a receiver of the debu tar estate that in the event of 
bis doing so he would become a 'permanent tenant and 
would never be ejected from the land, and further the 
plaintiff participated in the structure being built by 
undertaking all the negotiations with the^ municipal 
authorities to obtain the necessary sinciion for the 
building to be erected. 

Held, that .the plaintiff was by reason of his conduct 
stopped from obtaining against the defendant an order 
for ejectment. {.Gentte. /.) SUBODH CHANDRA 

Mittbr Bhagwan das Sha 46 O.W.N. 483. 

^^5—Estoppel—l\fffne when truth is known 

Therecan be no estoppel when the true stale of fads 
w known to the person pleading estoppel; being aware of 
the true stale of fads, he would not in fact he misled bv 
any reprwentation. iHarrit,, c.j. and Faz! AH, A 

W p «A1. 201 I.O 660=15 

pm' 817 ^ Pat.I,.T. 213 = A.l.E. 1942 

■3- ^^^~-^stoppel on Question of law—Suit for 
rent in Rn'enueCourt-PUaof want of iuri,diction on 
particular view of law—Suit afie>wards filed m Civil 

Court—Pita of want of furisdittion^EstopptlQ 

Estoppel under S. 115 of the Evidence Act consists 
not in putting forward a particular view of the law. bui 
in making a particular representaiion on a point of 
fact. Ii is only when there has been one representation 
on a question of fact that a party is estopped from 
pulling forward a contrary representation on the same 
question of fact. In a suit for arrears of rent in a 
Revenue Court the defendants pleaded that, on the 
allegations in the plaint, the plaintiff had not establish¬ 
ed that the property foimcd part of an estate, and 
therefore, no suit lay in the Revenue Court. This olea 
was upheld by the Court which returned the plaint for 
presentation to the proper Court. The plaintiff then 
filed the suit in the Civil Court and the defendants now 
contended that the Civil Court bad no jurisdiction to 
entertain the suit on the ground that the plaintiff had 

not made out that the land on which the rent was due 
was a portion of an estate. 

that there was no question of estoppel in th^ 
defendants were not estopped from 
^tending th« the CW| Court bad no juK'^ 

^*^*tTRAMMA r SUBBtDU. 56 L TO 
896-A.I.E. 1943 Mad. 82-(19l2)2 M.L J 97 . ^ 

- S. 116 —iUtement o} pirtv .W.>Jv i 

If apaily pet»uad«aCouii :ol*-!icve a certain uu 
statement, that cannot opeute a> an estoppel 

the parties to that procee^iing in a differs suit Th" 
party concerned may be liable to other pcultiei dvil 

crtmbtl but the statement cannot operate as eRotoei 
{Satke, DubaRI Rai r, Ramdeo Raj 

V, D, l94a-3) 


EVIDENCE ACT (1872), S. 116. 

O.A.'Sapp) 377 = 1942 A.W.E. (Eev.) 351-1942 
O.W.N. ^B.E.)678=1942 E.D. 706. 

3- 115—(7i7r and mortgage of oecupancy holding 
on same day—Mortgagee marginal witness to deed of 
gift—Estoppel against denial of validity of gift. 

Wber^ a of gifi and mortgage of the occupancy 
holding was execute i by the tenant on the same day and 
thj inortgagee was made a marginal witness to the deed 
of gift and on the death of the tenant, the donee and 
his Ueirs, the landholders sued for the ejectment of the 
mo,tgagee.4^/^T Shtrreff, S. <V.. that, the mort* 
git»ce cannot b.- allowed to deny the validUy of the cift. 
Icr Sathiy J. M., that there could be no estoppel 
as between.the XimimUr and the mortgagee. (^SkirreF, 

238-mo (B.E.) 

(SappTl9lf2r 

-—3. nS-Reprefe»lation-Cerlifieate proceedings 

Siattmtnt in Hidtice Uiat arrears of rent ate dui from 

hi Tandtfff Ly of 

tL lo representation that debtor is in 

posiesston of properly to be sold, 

®PP'*cation for a certi6cate that the 

Srs'S'^l r ‘‘applicant 

arrears of rent for certain years, does not amount 

S rh still in possession 

of be disputed land so as to entitle the purch£?r fn hJ 

certificate proceedings to plead an estoppel aTainst ill 

applicant for certificate or a person acquiring title from 

session of the disputed land. (ATup-r/w'^c */*’**"j" 

S 115 — Representathe'' —Partv ■ ■ 
snterest before estoppel arose-If boundhf' 

«4pel wr'"L dS'r- ?.r““ 

not bound by lhat estopoel as h?s “Wppel arises is 
an esioppel cnnnoi a1f«r 

l-ssor-sSiTfor reSt4>l:r?f iZlTS' 

real owncr-Estoppel. See ^941 

VENKATANARASniHACdARYLUr GAVr‘;5®’- 
t o. 618.14 R.JI. 482.(1941)“ 

rba, .heKa.e a 
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■ - * — S . 116—Scope—Estoppel—If applies to tenant 
not put in actu-il possession by lessor. See 1941 D;g . 
Col. 574. GuPUMURlHlAH V. SEETHARAMJAH. 46 
Mys. H.C.E. 647. 


" 8.116— Su6-su6-tenatt/y if can ditty riihts and 

■itle of sub tenant. 

In view of S. 116, Evidence Act. it is not open to a 
ub'Sab-tenant who has executed a kabuliyat to deny the 
title and rights of the sub-tenant to lease land. (.Sat/'ie, 
J.M.) ZORE&. SlRi Lal. 1942 O.A. (Supp) 256= 
1942A.WB (Rev.)209 = 1942 O.W.N. (B.E.) 381 
= 1942 B.D. 470. 

-S. \Vi—ApplUabilUy—" Unable to speak"— 

Meaning of—Witness under vow of silence—Evidence 
given in writing to questions put in Court—Admissibi¬ 
lity in evidence. 

S. 119 of the Eviden;e Act applies to the case of a wit- 
ness who has taken a religious vow of silence and gi»M 
his evidence in w. iting to questions put to him. It is 
not the practice of the Courts to force any man to act 
contrary to his religious convictions so long as bis acts 
are legal, and if a witness’s religion forbids him to 
speak the Court will not compel him to speak and he 
must be deemed ‘‘unable to speak’' within the meaning 
of S. 119. The evidence of such a witness given and 
taken in writing in open Court is properly taken and is 
not inadmissible. {Afanohar Lall and Meredith. JJ.) 
Lakhan SjnGh V. Emperor. 20 Pat. 898= 199 1. 
0. 638-14 R.P. 629 = 1942 P.W-N 23 = 23 Pat.L T. 
S32»8B,E. 689 = 43Cfr.L.J. 670 = A.IB. 1942Pat. 

183. 

- Qg 123, 124 and V2S>—Applicability and scope 
-Pr„<«ding. u„d.r Ch VIIJ, Cr. P. C,d,--P.li„ 
.upitness—Cross-examination about previous statement 
made by prosecution vitness-Plea of prxviltgc-Jf 

^^‘wcston,J.—^ Police witness in proceedings under 
Ch Vlll.Cr.P.Codei. cannot cUim privilege wh?n 
asked about a statement nude or given to him by one. 
of the witnesses. If such a statement «« ‘ 

course of an investigation the 

to1nfo?maUon given before the initiation of proceedings 
and S. 123 cannot apply. Such a plea of prtviUp cannot 
he allowed, for a statement by a person who afterwards 
gwi evidence as to the facts in that sutemen cannot 
L said to have been a statement made in official confid¬ 
ence nor can a police, officer be heard to say that the 
nubUc interest will suffer if the accused are allowed 
theU fight of cross-examination. 

eSpeeor V RASULBUX. I.L.B (1942) Ear. 262- 
A.I.B. 1942 Sind 122. 

__^Ss. 133 and 114, El. Accomplice—Con¬ 
viction on the Uitimony of—Corroboration, nature and 

1*33 of the Evidence Act contains the rule of law 
reeardingthe testimony of an accomplice and i*. 114 
I’ll fA) is merely a guide to assist the Courts. There 
is therefore no bar to the conviction of an accused 
oerson even on the uncorroborated testimony of an 
aoDfOver if the Court is fully satisfied about its truth- 
If any corroboration is required its extent will however 
vary with the circumstances of each case. Corrobora¬ 
tion need not be by direct evidence that the accused 
committed the crime. It b jufficieiit if it is merely 
circumstantial evidence of his connection with the enme 
and m such a cate it should sufficiently implicate the 
accused— circumstances which have no criminal signifi¬ 
cance or which are susceptible of explanation are not 
BiifficUnt corroboration against the accused. {Thomas, 


EVIDENCE ACT (1672). S. 145. 

C.J.) Debi Dayal V. Emperor. 2011.'C. 411=16 
B.O 96 = 48 Cr.L.J. 661 = 1942 A.W B. (C O.) 281 
= 1942 OA 317=1942 A Cr.O. 118-1942 O.W.N. 
403-A.l B. 1942 Oudh 435 * 

•S. Accomplice—Who is—Test—Onus of 


proof as to. 

The word ’accomplice’ has not been defined by the 
Act and should therefore be presumed to have been 
used in Us ordinary sense. An accomplice means a 
guilty associate or partner in crime, or who, in some, 
way or other, is connected with the offence in question, 
or who makes admissions of facts showing that be had 
conscious band in the offence. An accomplice confesses 
himself a criminal who has been concerned in the com¬ 
mission of a crime, partiespes erimims whether he 
is concerned in the strict legal sense as principal 
in the first or second degree, or merely as acces^ry 
before or after the fact. Persons to be accomplices 
must participate in the commission of the same crime as 
the accused persons in atrial are charged. Ordinarily 
the burden of proving that a witness is an accomplice is 
upon the body alleging it, namely, the accused, though it 
is the duty of the prosecution to bring the accomplice 
character of the evidence to the notice of the Court. 
{Thomau C.J.) JaG^NNATH «. 

616=198 1.0.714 = 14 B.O. 449=1942 A.Cr.C. 20- 
1942 O.WN. 1369 = 43 CrL J. 416 = 1941 A.WB. 
1 , 0 . 0 ./402 = 1941 0 A.^1018* A.I.B. 1942 Oudh 221. 

_S. \SZ—Witness—Tendering of for cross- 

€xafniuation^Prepp/fty of. 

The practice of tendering witnesses for cross examina¬ 
tion in a criminal trial U inconsistent with S. 133 of 
the Evidence Act, and ought not to be employed m the 
case of a witness whose evidence is not merely formal 
such a practice leads to confusion and does not induce 
to the discovery of the truth {Beaumoni, C J * Ivadta 
and Sen, //.) EmPEROR /^AMAI MI«Z4LL1. 
I.L.B. (1942) Bom. 384 = 1991.0 202=14 B B 357 
-43 O.'.L.J. 629=44 Bom.L.B. 27=A.I.B. 1942 
Bom.Vl(F.B.). 

_-S im—Uncontradieted evidence, if neeessanty 

i 

^^U’nder S. 134 of the Evidence Act no minimum 
number of witnesses is prescribed by law to prove » fact. 
At the same time the law does not lay down 
statement of witnesses must necessarily be acceptea ^ 
true unless the opposite party prodores evidence of its 
own to contradict them. {Shirreff-,S M. 

/.M.) DHARtCHNA KUER P. 
A.(8upp.)253(l)=1942 A.W.R. 'Eev.) 227 (1) 
1942 0 W.N. (B.R.).397 (2) = 1942 R.D- 486 (2). 
-S. 186 and 0. P. Code. S. 151-Pf^‘y 

during examination of his witniss If debar 
giving evfdence—Powers of Court Eimi s 
exercise of inherent jurisdiction under-S. ’ 

Code. 1941 Dig.. Col. 574. SUBHKARaN S^GH 
V. Kedar Nath Tewari. I.L.R. (1941) All • 

■- S. 138—Scope-Sessions .‘rial-Tenderj^*'' 

ness/or cross-examination—Propriety of prac 
witness—Tendering of for cross-examination-*- B 

1941 Dig.. Col 575. .SadEPPA 

Empfror. I.L.R. a942) Bom. Bom. 

= 14 E.B. 292=43 Or.L.J. S28=A.T.B 194-4 bou*. 

87. • . ^ 

-S. lib—Provision not strictly compUtd un 

previous s/altment — Adm'Sfibility. ^ i,,. ad- 

A previous statement made by a witness c , - 

milled in evidence although the provisions of &. 
the Evidence Act have not been strictly comP 
with, where the witness has been cross-examined gene 
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EVIDSKCB ACT (2872)k S. 145. 

nilly as tothedrcvmsUnMS ond«r which the previous 
statement was matie and in some detail as to particular 
statements maj«, and the failure to put each individual 
statement has not resulted in anj* mis: irriage of ia>tice. 
{lajff amj PJ,//.) AVUB ALl w. EMPEROR. 200 
1.0. 328=16B. C. 61=43 Or. L. J. 698*74 0. L. J. 
647=A.I3. 1942 Cal. 277. 

‘Ss. 145 and 165— 

S. 14S appears to l)e included in S. l55 of the £vi> 
dence Act. S. 145 enables a witness to be cross- 
examined and contradicted with reference to previous 
statements made by him. This is one method of im¬ 
pcaching the aedit of a nitn^ss. S. 155 deals generally 
with the impeaching of the credit of a witne^ and enu¬ 
merates different methods of contradicting a witness. 
One of the methods mentioned in S. 155 of impeaching 
the crsdit of a witnes' is by proof of former statements 
inconsistent with any part of his evidence which is liable 
to be contradicted and in this sense the whole of the 
ground covered by S. I 45 js included in S. 155. {Blaeier 
»Hd Pair Ull , //.) Mahomed Sarwar v. Em- 
PEROR. 2021.C. $40 = 16 E.I.. 119=-43 Cr.L.J. 828 
=44 P.L.B. 269=A.I.B. 1942 Lah. 216. 

— “'S. for guardianshiP'^Rtcital 

of doff of birth—If cati bf u<td as eorrx'borativt 
evidtHit. 

A recital of the dale of Inrth of a minor in a guar- 
dianship application can be used as a corroborative 
evidence under S. 157 of the Evidence Act in support of 
the oral, testimony of the applicant in a subsequent suit, 
if the application was made before ai competent autho¬ 
rity and long before the subsequent dispute arose. 
{Mukheriea and Blank, JJ.) KishORILaL MakwaRI 
p. Adhak Chandra Banerjee. 199 l 0 10=14 
B.O. 630= A I.B. 1942 Oal. aS8. 

—8 169— Wilnrst referring to notes taken by 
another — S’leh notes read out to him and not read by 
him—Sufficiency. 

Where a witness refreshing his memory refers to 
notes taken by another of a speech made at a meeting, 
it is necessary under S. 159 of the Evidence Act that 
such notes should have been read by him Immediately 
after the meeting and not merely read out to him. If 
the witness had read thl notes himself, there would be 
naturally greater guarantee of their correctness. [^Bhide, 
/.) Emperor v. Khurshid Ah.mad Minto. 44 p 
L.B. 167. 

EXECUTION. 

Seeil) C.F. Code. S. 47 ANDO. 21. 

( 2 ) Practice—Execution. 

PAOTOBIES ACT (XXV OF 1984), Ss. 2 (J) and 6 
—Central Provinces Government Notification No. 202 
2644-VII—If ultra vires. Set 1941 Dig., Col. 576 
Bejonji V. Emperor. I.L.R. (1942) Nag. 402 

— Ss 22 and 23— and seope — ''Pte- 
(autioHs against' dre"—Meaning of—If include Pre¬ 
cautions against (ornequenees of fire—R. 37 of the Ruies 
under Act—If uUu vires. 

The expression “precautions against fire" in S. 22 of . 
the Factories Act mean precautions against the oxur- ’ 
renc%or outbreak of fire and would not cover piecaoiiwi* 
against the con*equcnce 3 of fire. S. 23deal»expresslv 
with preciulions against the consequences of fire bv 
providing meifts of escape. Reading the two Ss. 22 
and 23 together, it is clear that the Intention of th. 
legislature w.as that in the ca*e of precauMons 
the occurrence of fire, the matter should be dealt wtik 
by ruleswhlch would govern all factories, but that in 
dealing with precautions again.-t the coniequeocM of 
fire, , it was recognised that all factories could not he 
dealt with In like manner, and S. 23 therefore contains 


FACTORIES ACT (1934), 8 . 60. 

a general provision that provlsiorj shall be made for 
>uch means of escape as can be reasonably required in 
j the .ircumstances of each factory, and then leavea.it to 
the Inspector to determine whether such precautions 
have been taken, and if hethink.s that the necessary 
provisions have not been made, he is given power to 
serve on the manager of a factory a notice, breach of 
which would amount to an offence under S. 60 (a) {Hi) 
of the Factories Act. There is no power under S. 22 
to make general rules covering the subject of means of 
^ape against fire which i? dealt with by S. 23; and 
S. 22 is not to be enforced by means of rules. R. 37 
of the rules under the Act- is therefore ultra vires, as 
It deals with a matter which does not fall under S. 22 
or under S. 32, which is the rule making section, but 
deals with a matter falling under S. 23 which does not 
enable rules to be made. Breach of R. 37 is not there¬ 
fore an offence for which there can be a conviction. 
(Beaumont, C. J. and Wassocdew. J.) EMPEROR v 
Hassim Ibrahim. 44 B 0111 .L.R. 810=A,IR. i 94 S 
BoQi. 6 . 

-S. 37—Rules under—R. 37—Scope—If ultra 

vires. See FACTORIES Aci', SS. 22 AND 23. 44 Bom 
L.R 810. 

- 8 . 89 (1) and B. Id—Breach of—Displaying of 

incomct notice, 

S. 39 (1) of the Factories Act and R. 70 require that 
a notice of periods of work for adults in English and in 
the language of the majority of the workers shall be 
affixed at the main entrance of the factory. Displaying 
an incorrect notice is tantamount to not displaying 


notice prescribed and would be punishable as a breach 
of S. 39 (1) and R. 70. {Grille, /.) Alibhai v. EM¬ 
PEROR. 208 I.C. 478=44 Cr.L.J. 69 = 1942 N.L.J. 
618, 

—S, BO—Oufncrc and occupiers cf feetory —// (an 
escape liability for contravening provisions of the Act bv 
/eatsnglAe affairs 0 / the factory in the hand, of a ma„. 
ager— Manager"—If 'occupier' of the factory 
The owners and .occupiers of a factory cannot relieve 
themselves of their responstbiliiies regarding compUance 
with the requirements of the Factories Act by appointing 
a manager; they must see that the manager carries out 
bis duties. It is only when the manager has acted in 
express disobedience of their order and they have done 
their Ixst to <«ee that the provisions of the Act are 
complied with, that they can themselves escape liabitiiv 
S. 60 makes it clear that both the manager and occupij 
liable. A manager i$ not a 'managing agent^ witbin 
the mining of that expression as used in the proviso to 
the definition of 'occupier^and hence cannot be deemed 
to be the occupier of the factory. The fact that the 
occupiers were Ignorant persons who trusted to the 
knowledge and good sense of their manager may be a 
ground for awarding a smaller punishment but not for 
acquitting them. {Harwitl, J.) PuBUC PROSECUTOR 
y PaPpanna. 201 1,0.457=16 R.M. 899«m2 
M.W.N. 168=65 L.W. 258 = 43 Or.LJ 764=AJ.B 
1942 Mad. 347 Cl)=(1942) 1 M.LJ 104. ^ 

60 (E)(lil>—Applicability—Breach of R 37 
L B.' sfo' Ss- 22 -'ND 23 M 

60(C). 63 and 41 and R. l\-~Fmluret» 
produce on demand register of tsduU-Warkert srkais 
lioUt end under tvhat prousion 

r S.4I(2)ofthe Factories .Act as 

totl^ avalla^hlyoftbe roister of adult workers for 
msp«t^n. Failure to produce the register on demand 
would be a broach of Ss n ard 63 Nit it would not 
be a breach of any rule m,de under S. 4 l (2)sinceth« 
av»U|^iluy of tbt register cinoot possibly be brooghi 
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.TACTOBIESACT (1934). E.71. 

within-the words “the manner in which it shall be 
maintained” occurring in 3. 41 ^.2). The words in R. 7l 
“ the register shall always be kept available duiing 
working txo\iTi ioi Liiiniediate iodpectiou” are (hus noi 
tiiir’u virtt of <he Act bat tbcsc W(^rds are ultra viret of 
any rule made ander 41, Consequently the owner and 
occupier of the factory wdo was not present himself and 
from whom no demand for the production of the register 
Was mack cannot be made liable under S» 60 (r) of the 
Act which relates to ."s, 39, 40, 41. 44 and 47 only. The 
breach in queation li one pumsbabie under S,. 63 of the 
Act which deals with wiltul ob^iraction of an Inspector or 
failure to produce on demand any register in the custody 
of the person from whom the demand tor inspection is 
made. The correct person to prosecute is not the owner 
but the person from whom the demand is made. 
[GrilU. /.) ALIUHAI v. EdPEROa. 203 I.C. 476 
«440r.L.J. 69«id4i N.L.J. 613. 

-fl. 71—II ultra vires of the Act. See FaC- 
TORIES Act, SS. 60 u). 63. 41 AND K, 7l. 1942 N. 
L.J. B18- 

TA^lIXiir arrangement —Nalurt and tffect of. 

There is nothing pewuhdr to a family arrangement 
except that the Courts favour them and view broadly 
the consideration which supports them. In so (ar as 
they are not considered to be transfers they need not 
be written. In so far as they are in writing and require 
registration they are affected by the Registration Act. 
Wnen a family arrangement or settlement is acted upon, 
though it U not exactly a partition the corporate life. 
of the family comes to an end, when the different mem* 
bers live separately and there is no joint family pro. 
nertv left Each member thereafter holds his properly 
rd..,»ly to .ho othors. /.) C«"NNtl;AI. 

HlRALAL V. MSr. RUKHMABAI. 1942 N.L J. 570. 
forest act (XVI OF 1927J. 3. 18 K‘i)-ApptlUU 

ard,rPawningnml-Jur,sdict.on of 

Where an appellate order rejecting the claim ol a 
uerson to land included within a proposed forest has 
Com Shdl ardor S. 18(4) of rho Fore,. Ac, tho Ci 
Court has no power to restore that land or to grant 
rnmLensation iVrespecl thereto to hiai or to his succe> 
SS i&fiturand Kkundkar, JJ.) MaHA- 
? ! XM Bank. ltd.. CHITTAGONG t-. Pkovjnce^ of 
ieSrir ILR. (1942) 2 Cal. 35 = 201 I.C. 279 = 
fs a 0 168 = 46 C W N. 347=A,I.E. 1942 Cal. 871. 
—Ss. 20 and 9 —Publuation of notificalicn— 

■^n”the’DU^lic£ion of a notldcation declaring a forest 

reserv d under S. 20 of the Forest Act. ^1 r^hts in 
reserveu preferred under S. 6 

**!? ?? the existence of which no knowledge has been 

.did bv inquiry under S. 7 become extinguished by 

•T. nf the Divisions of S. 9. (MilUr and Khund 
virtue of the pro t ^ CHITTAGONG 

t^p/oViNCEOF BENGAL. I-L-R-(1942) 2 Cal 35« 

2*01 l O- 279=15 E.O. 168=46C.W.N. 347 A,I E. 
1942 Cal. 371. 

fTiAUD Ste Practice-Fraud. 
ftPNBRAL CLAUSES ACT (X OF 1897). S. 6 
/IwAoDlicability— Temporary or expiring siatuto. Ste 
i?4lDlgI.Col.577. KARIM shah ». ZlNAT BlBl. I. 

L.R. ^^^Yoi^JppSiliiy to petitions under Provincial 
—T” Act See PROVINCIAL Insolvency aci. 

l^oTiUo rr-D "eneral clauses act, s. lo. 
h?? ii J.692(FB). 

of INDIA AOI (1915) 

qOVBRN ^ {C'/afSid.afian, Control 

Rultt (1930), 49 (») and U. P. Civil 

(1933), R. Increments 
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GOVT. OF INDIA ACT (1036), S. 46. 

or promotion' in R. A9 {li)—Meaning of—Refusal to 
include an offi.er in the ‘selection grade'—If amounts to 
withholding of 'increments or promotion*—Inclusion in 
the ‘selection grade', if can be claimed as of right. 

The increments or promotions spoken of in K. 49 (rV) 
of the Civil Services Rules made under S. 96-B(2). 
Government of India Act, mean increments and ptomo* 
tion which a member ot a service is entitled in the 
ordinary course by the mere fact of his having been in 
the service for a certain number of years or of bis 
naviiig come to occupy, as the result of reti.ements. 
deaths, etc., a certain place in the list of those who .are 
in the service, and n -t an increase in salary or the 
acquis.iiirn of a higher official position ahicb would be 
the result of a selection for appointment to a special 
grade or to a particular post. Hence, a decision that a 
particular officer does not deserve inclusion in the 
selection grade 'mentioned in R. 10 of the U. P. Civil 
(Judicial) service Rules does not amount to the with- 
holding of an ‘increment or promotion' or in other 
words to the imposition of a penalty vuithin the meain* 
ingof R.49 (r<). The Government are not bound to 
select for inclusion in the ‘selection grade’ mentioned no 
R. lOof the U. P. Civil (Judicial) Service Rules the 
seniormoat officer in the grade immediately below the 
‘selection grade,’ or. for the matter of that, any other 
officer in the service. The decision of the question ai 
to such inclusion rests entirely within the absolute dis¬ 
cretion of the authority that has to select. No one has 
a right to be selected. (.Ailsop and Verma, //.) RUP 
KiSHAN agha V. Secretary of State for India 
IN council. 1942A.L.W. 706-1942 A.W.E. (H. 
0 ) 363 = A.I.E. 1943 All. 66. 

-3 99(2)—Rules mode under regarding 'esta¬ 
blishments'—Seniority in service and offieiatiftgin Par- 
Ueular posts, if confers right to claim confirmation or 
appointment to such post. 

A member of the_Provincial Judicial Service cannot 
claim appointment to, or confirmation in. the post of 
Sessions and Subordinate Judge or the post of District 
Judge as a matter of right, merely because he has 
attained to a certain position in the order of seniority in 
the Provincial Judicial Service or because he has been 
called upon to officiate in one Or both of those posts. 
Ullsop and Verma, JJ) RuP KiSHAN AGHA v. 
SECRETARY OF STATE FOR INDIA IN COUNCIL. 

1942 A.L W. 705=1942 A.W.E. (H.O.) 363=A.I.B. 

1943 All 66. * , ..L 

-(as amended in 1919). S. 80 -Agreement with 

Govemmeni—Korooal deed-—Neccsisity 

evidenced by correspondence—If offends againM ^ 

—What would amount to sufficient complwn" ^ 

S. 30. 1941 Die., Col. S8l, 

KklSHNA PRASAnr. .secretary OF STATE. I.L.B. 
(1941) All. 741=197 1 0. 890. 

- {mb)-Mixing up T 

suresdealsng with other subiects-lfproksb,ted by the 

■^In the Constitution Act of there is no statutory 

bar by which taxing other subjects, 

introduced into measures dealing « ri942) 

nar. / ) EMPEfiOR V. MONN* UL IX^E 

All. 802=200 10- 526=16 E.A. 8 1942 
62=5 FLJ. (HO.) 43 = 43 0rLJ. 674(2) 1 
AL,J..112=1942 ALW '81=1942 AWB.(HV-^ 
46 = 1942 0 A (Stipp.) P4 = A I.B. 1942 All- 

-8. 46 A, Rules, Schedule 

-Assu 4. Bljni Succession Act-lf ^ 

_ 5. 46 ( 2 \—Applicability—Pending 

in Trichinopoly btfart Act in respect of. prop 
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GOVT, or INDIA ACT (1936), S. 63 

til*uUt in Indta and Burma — Sr^rati^ of Burma — 
JuritUttioa to try iui* after — J( taken axoay as regards 
properties in Burma. , » 

A salt a^’nst persons resident in Rangoon was filed 
in the Ssbordinate judge's Court of Tricbinopoly in 
1932, but it did not become read; for trial (ill 19^0. 
The Government of India Act of*1935 came into force 
on 1st April, 1937, and b; virtue of S. 46 (2) of that 
Act, Burma ceased to be a part of India. The subject* 
matters of the suit comprised properties not only^uitbin 
the jurisdiction of the Tticbinopoly Court, but, abo in 
British Burma. 

Held, that the combined effect of the India and 
Burma Existing Laws Act. 1937, S. (1) and (2), the 
Government of India (Adaptation of Indian Law.s) 
Order, 1937, and the Interpretation Act of 1889, Ss. 52 
and 53, was expressly to preserve to the Court of the 
Subordinate Judge of Tricbinopoly jurisdiction to try 
the suit; ( 2 ) that the plaintiff bad a right to file the suit 
in that Court and the right to continue it in that Court 
was not taken away by the Government of India Act. 
{Moeketl and ffunhi Raman, JJ) KRISHNASWAMI 
REDDIAR t-. VENUQOPaLA KEDDIAB. I.L.E. (1942) 
Mad. 376=2031. C 17=6 Fed. L. J. (H.C ) 14= 
A 6 LW 45=A.I.E.1942 Mad. 614=(1942) 1 M.L. 
J. 137. 

S. 53 (2)—Scope — Non compliance—Bihar 
Agricultural Income-tax Act—Para. l 8 of Instrument 
of Instructions to Governors not complied with—Act, 
if invalid. .Jr/l94i Dig. Col. 582. JHalak PraSad 
Singh v. Province of Bengal. 1941 P.w.N. 689 
(S.B.). 

■ Bs 99 aod 100—Scope and effect of—Provincial 
Legislature—Power to affect prerogative rights of His 
Majesty—Decree or order of Privy Courcil—If affected 
by Madras Agrirulturbls' Relief Act. 1941 Dig.. 
Col.582. SuBBAYVA V. Vem^ata Hanoman.tha 
Bushana RAO, ILE. (1942) Mad. 60=200 10 
620-16 E.M. 69 = a941)2M.L J. 125. 

- * ■ 'S 100—Bihar Tenancy Act (as amended in 
193<), S, 23-A {S) —Scope—If ultra t/Vrr—Repug¬ 
nancy to Contract Act. S 37. 5‘<’r Bihar Tenancy 
ACT, AS AMENDED JN 1938, S. 23-A (i). 1942 P.W.N. 
66 . 

8 . 100 —Poxvers of Indian Legislature^ 

Mature of-^Contiruetien of Provincial A<ts-~-Presump 
iioH in favour of l^egidaturi. 

Indian Legislatures within their .ow*n spheres have 
plenary powers of legislation ns large and of the same 
nature as those of Parliament Itself and evec^ Intend 
ment ought therefore to be made in favour of a Legis¬ 
lature which is exercising the powers conferred on it. Its 
enactments ought not to be subjected to the minme 
scrutiny which may be appropriate to an examination of 
the bv-Iaws of a b^y exercising only delegated powers, 
nor is the generality of it^ power to ligislate on a parti, 
cular subject to be cut down by. arbitrary introduction 
of far*fetched and impertinent limitations. (Gviytr-C /, 
Varadackariar and ZafruUa Kkan. //) PHr*LA 

PRASXO f. Emperor. 21 Pat. 687“ I LE. f 1942) 
K»r (F.0.)21-14 R.F.O. 19-44 P.LE 2 fil «43 
Or.L J.491-1942 M WJI. 878- 1942 O WN 4 ii 
= 46 O.W N. (F B > 32 - 1942 A. Or. 0. 122 - 1942 
A.LW 469-199 1,0 322-1942 A.W.E fF. O'lO 
-1942 O.A. 144 = 23 Pat L T. 263-1942 P W N 
129-8B-R. 6 M- 6 r.LJ. 17-AIE. 1942 FO 17 
-(1942'2 M.L J. 8 <FO >. 

- S. 100 and Sch. VII. List n Art Sl-Prrrvr 

of ProfiHcial Uvslath’e Scope of. 

S. lOOtnd Art. 3l, U*t U of the seretMh Schedule 
Government of India Act, give Protincit) LegisUtures 


GOVT. OF INDIA ACT (1936), S 107. 

power to legislate with respect to irttoxicating liquors, 
that is to say, with respect to the production, manu¬ 
facture possession, etc., of such'liquors. The power is 
not confined to merely the regulation or restriction of 
sorb manufacture, production or possession, etc. It is 
Impossible to say that prohibiting possession of certain 
forms of intoxicating liquor in specified areas is any¬ 
thing more than legislation with respect to posse.ssion or 
transport of such intoxjcating liquor in such areas. 
{Harriet, C.J. and Fatl Alt. /.) Empei'CR v. BhoLA 
PRASAD 21 Pat. 178 = 1971.O. 618 = 14 E.P. S69« 
8 B E. 249= 1942 P.W.N. 47= 43 Cr.L J. 220= 6 F. 
L.J.(H0.)84= A.IE. 1942 Pat. 861. 

- —3 .100 and List I. Entries 44. 46 and 47— 

Provincial Legislature—Pnwer)to impose tax or cess 
on salt. Sec PUNJAB MUNICIPAL ACT, S. 6 l (2). 6 F. 
L.J.27=AIE. 1942 F.O 14. 

-S 100, Sch. vn list 1. Item 38 and 

List II, Item 27—Scope—Bihar Money-Lenders Act 
(VII of 1939), S 13—Apolicabiliiy to banks, .yrr-l94l 
Dig,, Col. 584. Dfbabrata Kanekjee v. Bank OF 
BiHaR. ltd. 1942 Comp C 41. 

' ■ 8 .100— Taxes imposed by Legislature on number 

of item'^Sotne of them only vithin furisdiction — 
Validity of each—Pith and substance rule. 

When-taxes are Imposed specifically on a number of 
items, only some of which are within the jurisdiction of 
the Legislature which imposes them, the valid!'; of each 
impost ;an be dealt wltb^y itself and there is no ques¬ 
tion of the one affecting the other and no scope for the 
application of the rule of pith and substance. {Gwyer, 
C.J., Varadachariar and ZafruUa Khan. //.) ADMI¬ 
NISTRATOR, Lahore « Municipality v. Daulat 
Ram Kapur. I.L.E. (1942) Ear. (F.C.) ^*14 B 
F,0. 16 = 44 P.L.R. 284=8 B.R. 686 = 66 L W.766 
= 1942MW.N 393=46 CWN.fF.E.) 69 = 199 I. 
C 331=1942 A.W.E. (F 0 ) 7=1942 0 A. 141 = 
1942A.L.W 213 = 1942 P.W N. 136= 1942 O.W N. 
297-23 Pat.LT 304 = 6 P.I.J. 27= AJ.B. 1942 
F.O. 14=fl942) 2 M L J 1 (F 0). 

“ 8 .102 (!' and (3) —Approval of proelamation 

by uoust of Lor disproof of - Offieiat report of proceed- 
ingt of that House—If can be o'cepted. 

The official report of the proceedings of the House of 
Lords can be accepted as proof that the proclamaticn 
of emergency. trade by the Governor-General under 
S. 102 (1) of the Government of India Act was approv- 
ed by the House. {Bartley and fxdgf.Jf'S B'MAL 

Protiva Dkbi S'. Emvesor. 202 r.C.l50-16E. 
C 809 •4SCrLJ 793= (1942^ FLJ (H.C.) 180 
= 76 C.LJ 90 = AI.R 1942 Cal 464. 

— 8 107—Bihar Tenancy Act (a's emended in 
1937), S. 178 B—If conflicts with Permanent Regula¬ 
tion and It invalid. .Jr.-BiHAR TENanCV ACT (aS 
AMFNrRO IN 1037). S. 178- B. 1942 P W.N. 66 . 

8. 107 {XVSkiedton under — Question ef 'pith 
an.! subitance'—If arises. 

l*he ourstior^ of "pith and substance" does notarise 
whet> objection is taken not under S. 100 but under 
S. 107 (1) of the Government of India Act. {.Cvytr, 
C Varxdach^tar art ZsftulU Khan. J J.) 
Mkgh RAjr. AiLAH Ravhia. I.L.R. (1942’'Lab. 
62.3»'I.I.R (1942) Kar. fF.C ) 40- 14 P.F C £5* 

200IC 198-'5 Ted LJ 33- 1942 M.WJf 403 =8 

BR 695-23 PatLT Pr2»^B5LW 484 r -44 p.L. 
R 437* 4PCWN (FR) 61' AIR 1942 F C 27. 
-- 8. 107 f 1)—/‘r.tt* I?/ ^ y.,** 

r. 'fcl to m.l'tf in C ’l.-urrenI Lijt—/X\-irsMe 


- •• 


k \ ) and { 2) of S. 107 of Ihc Goti Ynmert 
\ IndU Act be read to^f ther aod rnly that kbd of 
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GOVT. OP INDIA ACT (1936). S. 108. 

provincial law is contemplated by snb-S. (l) as is 
covered by sub-S. (2) which cleaily cnr.templales only 
a provincial law with respect to one of the matters 
enumerated in the Concurient I.egislative List. 
In order to see “with respect to’’ what matter the 
Legislature is exercising its legislative function, we are 
to look to the pith (tnd stthuance of the entire enactment 
and^ not to the matter for legislation in a 
particular prorision severed from the context. {Sen 
anJ-Pal,//.) BiR BlKR;»M KjSHORE V. TOFAZZUL 
HOSSEIN. 204 I.C- 168 = 1942 r.L.J. (HC.) 189 = 
46C.W.N. 999=A.I.E. 1942 Ca! 587. 

■■■ "S- 103 (2) (a)— *Aci of Parliamen!' — M/aning 
of—Bengal Permanent StltUmenl Regulation—If one. 

The expression “.^ci of Parli.-jmeiu” is used in S. 108 
(2) (a) of the Government of India Act In the sense of 
enactments actually passed by Parliament and not of 
laws passed by a subordinate legislative body un»ler 
power conferred upon it by an Act of Parliament. The 
Bengal Permanent Settlement Regulation (I of 1793) is 
not, therefore, an “Act of Parliament" within the 
meaning of (ITe section. {Gwytr, C.J., Varadaekariar 
and Zafrnlla Khan, Jf.) Ht'l.AS KaRAIN .SiNCH f-. 

Province of Bihar. I.L.R. (1942) Kar/ (PC) 1 
=21 Pat. 621 = 8 B,B. 573=46 OW.N.'FE.) 22 = 
1942 A.'W,E.(r.O.) 16= 1942 P.W.N, 109*1942 0. 
A. 149 = 1942 I.T.E. 116=1991.C.l*m2M.WN 
316=23 Pat.L.T. 275=14EF.C. 7=76C.LL125 
«6 F.L.J. 1=A,LR. 1942 P.O. 8=(1942) 1 M.L J. 
607 (F.C.). 

■ 8. 108 (2) (a)—“Act of Parliament’’—Regula¬ 
tion I of 1793—Bihar Agiicultural IiKX)me tax Act- 
Validity. See 1941 nig, Col. 585. JHai.aK PkaSaH 
SlNOH V. PROVINCE OF BiHAR. 1941 P.W N- 689. 

-S. 108 (2) (a)—“British India”—Meaning of. 

.$■« 1941 Dig., Col. 585. IhaLaK Pkasap Sin( 1H r. 
PROVINCE OF Bihar. 1041 P.W N 689. 

■ I 8. 108 (2) {tfj—Gobienor-Gentral's Aet — If 
ineludis Prmncial Aet requiring Governor-General's 
assent. 

S. l08 (2) (^), Guvernmeiit of India Act. merely 
limits the power of Provincial Legislatures to repeal or 
amend Governor-General's Acts or Ordinances cn.icted 
or promulgated under Ss. 42 to 44 of the Act. ^ 
Governor-General's Act or Ordinance is a very special 
form of legislation and cannot possibly include an Act 
of a Provincial Legislative authority, which in (he past 
required the assi nt of the Governor General for it.« 
validity. {Harries, C /. and Fotl AU^ EMPEROR 
y. Bhoi.a Prasad. 21 Pat 178 = 197 I C 618 = 14 
E.P. 369 = 8 BE 249 = 1942 P.W-N. 47=43 Cr.L 
J. 220*6 P.L.J. (H.C.) 84«A.IR. 1942 Pat. 
351. 

——S. 108 (2) (b) — Governor-General't Aet — Mean¬ 
ing of. 

The Governor-General’s Act to which S. 168 of the 
Government of India Act refers means an Act such as 
the Governor General is empowered to enact nnciei 
S. 44of that. Act. Before 1st April. 1937, al'Acts 
required the^ assent of the Governor-Gener-iI and 
the exprewion “Governor-General’s Act" ti‘ 
S. 108 Is not Intended to Include all such Acts. {Gwyer, 
C./.. Varadaehariar and Zafrnlla Khan. /J') 
BIIOLA Prasad v. King Emperor. 21 Pat. 687=1. 
L.E.f 1942) Ear. ' F.O.) 21 -14 R.P 0. 19-44P.L. 
E. 261 = 43 Or.LJ. 481 = 1942 M.W.N. 378 = 1942 

O. W.N. 411»46 O.WN rp.R.) 32=1942 ACrC 
122 = 1942ALW 469 = 19910 822«1942 AWE. 
(FO.)10 = 1942 O.A. 144^23 PatLT. 263=1942 

P. W.N. 129 = 8BE 565 = 6r.L0r’17^A,I.B. 1942 

(P.O.) 17 =(1942) 2 M L.J. 6 (P.G.). I 


GOVT, or INDIA ACT (1936), S 206. 

-S. 108 (2) (b) —“Governor-General’s Act”— 

Bengal Permanent Settlement Regulation. See 1941 
Dig.. Col. 585. JHALAK Prasad Singh v. Province 
OF Bihar. 1941 P.W.N. 689. 

' “S. 205— Certificate—Whfti to he granted. 

As' the certificate under S. 205 of the Government of 
India Act is a part of the judgment, it should be given 
at the time when the appeal is decided by the High 
Court. {Thomas, C.J. and Agarwal, J.) ABUL QASIM 
V . KING-Emperor. 203 I.O. 638 = 1942 A.W.E. 
(C.C.) 346 (1)= 1942 A,Or 0.200 = 1942 O.A. 633= 
1942 O.W.N 664. 

■ ■ S Disposal of appeal under~Casi 

remanded to he It ied on merits—Decree after remand— 
tVheiher appeal lies to Fedtral Court against deeree in 
absence of fresh certificate. 

In an appeal under S. 205 of the Constitution Act, 
the Federal Court held that the plaintiff was entitled to 
a declaration that he had not been effectively dismissed 
from hi!> office, and rem.anded the case to be tried on 
the merits. On remand the trial Court passed a decree 
for arrears of pay and gave certain directions as to pay¬ 
ment of cesl«, Conrt-fee, etc. This decree was confirm¬ 
ed by the fudicial Commissioner's Court with some 
modifications in the plaintiff’s favour. The plaintiff. 
Icing dissatisfied with the decree passed by the Judi¬ 
cial Commissioner's C mrl. filed an application under 
O. XLIII of the Federal Court Rules praying that in 
exercise of the inherent powers of the .Federal Court 
the decree of the Judici.Al Com'missioner's Court should 


be varie<l in certain particolais. 

Held, that the appeal prefeiied under S. 205 of the 
Constitution Act had been finally dispwed of so far as 
the Federal Court was concerned and any complaint 
against the deaee passed by the Judicial Commis- 
sionet's Court after the remand could be entertained by 
the Federal Court only on an independent appeal under 
S. 205, and such an appeal must satisfy the reqnire- 
njents of that section. In the absence of that certificate 
under that section, the Federal Court had no jurisdic¬ 
tion to entertain the application. When the Federal 
Court ispropeily aeixed of an appeal on a certificate 
granted under S. 205 of the Constitution Act, it will 
also have jurisdiction to deal with other questions aris¬ 
ing in the case; and in dealing with an appeal properly 
before it. it may have certain inherent powers. But 
before the>e iwwcrs can be exeicised there must be an 
appeal valMly instituted before it. {Gviyer. C.UVara^ 
dachoriar and ZafruUa Khan, JJ.) SURAJ NARAIN 
ANANI) V. NORTH WfST FRONTIER P^VINHI. 

1942 FL.J. 99=9 B. E. 94=AJ R. 1942 F. 0. 47 

= (1942)2 M.L. J. 794. ^ 

_R OAh^.oouttd for granting a eerttficaU 


certiSrate ..nde, S. 205 of "" 

:an be given only when a substantial q'jes'f " 
is"othf interpretation of the Government of India 
1935 or any order in council made 
Iveci It wa« htld that the question whether the De- 
I of India Act (1939) and the rules unto B 

dtrn wV/rihe present Indian Legislature ^ 
jen finally decided by the Federal Cour m the neg 

me) that hence / ««</ 

id for granting a cerltfiraie. oOS 

wnl, / ) ABUI- QAMM r-. J or C 

53 8 ---1942 A.W.R- (0 0 ^ ^ 

= 1942 O.A. 633= 1942 O.W N. 664. 

—S 205—SroPi — Certificate—Absence of Rtf 
pral—Refmal of certificate 
valieicus--Peti'er^ ' n Jih^. 
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OOTT.OF ZHDU ACT (1936). S.208. 


GOVT. OP INDIA ACT (1956), 8. 240. 


No appeal lies lo the Federal Court in the absence of 163= 4 P.L.J. 33»1942 A.W.E. (P.O.) 1® 66 L W S 
ibe certiScate piescribed in S. 205 of the Governnieni of = 1942 P W.N. 9® 1942 O.A. 1® 1942 M W.N. 48 ^ 
India Act, and the refusal of a High Court to grant a ' AJ[ B. 1942 F 0. 1® (1942) 1 M.L.J. 74 (F 0.). 


certificate cannot be questioned by the Federal Court, 


8. 220—/uritJiilitn to eemmtt for (cnttmpi— 


nor can the reasons which prompted the refusaJ be ' 
inrrstigated by it. The jorisdiaion of the Federal Court | The High Court of Lahore is a Court of Record and 
is limited by statute and cannot be extended by a High i therefore possesses the ordinary jurisdiction of a Court of 
Court acting even pcrrersely or malicioosly in withhold- Record to commit for conteirpt, {Young, C.J., Afonroe 
ing the certificate. The Court cannot do indirectly what I and Mahomtd Munir, //.) K. L. GaUBA, Bar.-aT- 
It cannot do directly Proceedings by way of contempt Law, LAHORE, In the matter if: I L.R. (1942) Lah, 
can ever be the appropriate remedy against a High 411 = 200 I.O-182=14 BX. 449=43 CrL.J. 599 = 
Court even if it has acted perversely or maliciously.; 44 P.L.B. 209=A.IJK. 1942 Lab. 105 (F.B.). 


{Gwyer, C./., Ynf.rdJi'iariar and Zafrulla Khan, jj!) 
GAUBAtr THEIION’BI E THK CHIEF JUSTICE AND 
JUnOES OF THt l_AHORE HiGH COURT. I.LE. 
(1942'Lab 712*1981.0.1=1 L.R. (1941) Ear (P. 


S. 22212 )—Intention of legtslature-^Judgment 


(omposed by Judge while on leave—Validity, 

Sub-.‘ection (2) of S. 222 deals with,conditions under 
.... - which a temporary Judge can be appointed. But from 

C.) 176= 14 R.P.O. 6=44 P.L.R 48 = 1942 OW N. ^ that provision no intention can be imputed to the Legis- 


82=1942 AL.W 106= 23 Pat.LT^ 101 = 8 B B. 368 i jjjg ^0gct that a Judge on leave cannot think 

=46 C.W N.^ C^r.lr.X 3n= 7^CX^J.^16S about a case which he had previously heard or utilised 

the period of his leave in preparing a judgment which 
he had reserved just before go'ng on leave. On no prin¬ 
ciple can a judgment Ire declared invalid simply because 
it wascomposed by him while on,leave. (R. C. Mitter, 
Khundkar and Pal, //.) BibhabATI Devi v. 
Ramendra Naravan Rov. 20210 661 = 16 BO 
866 = 47 0.W-N.9 = A.I.B 1942 Cal. 498 (S.B ). ' 

- - Sfl, 223 and 224—Jurisdiction of High Courtr— 

Order of Deputy Collector under Bengal Rent Act. See 
1941 Dig.. Col. 588. SaKKal SaRDAR v ISSardaS 
Thirani. 1991-0.740= 14 B.C. 620»A.IB- 1941 
Cal. 230. 


1942 AWE-frC.>l = 68XW. 8=4 P.L.J 33- 
1942 0 A 1 = 1942 M W.N. 48=1942 P.W.N. 9= 
A J B. 1942 P 0.1 = (1942) 1 M.L J. 74 (P.O.). 

-S. 208 (b )—Leave to appeal to Privy Council 
—Grant of — Praetice—Status of Fidtral Court. 

Since the primary responsibility for determining con¬ 
stitutional cases lies upon the Federal Court, it ought 
not without grave reason grant under S. 208' (i) of the 
Government of India Act leave to appeal to Privy 
Council against its decision. It will treat each case on 
its own merits and wilt grant leave sparingly and only 
in exceptional ca^es. Even if, therefore, a decision 
affects a large number of persons and substantia] inter* 
ests, andaho involves important questions of law, this 
does not by itself justify the granting of leave. The 
Federal Court is the first Court sitting on Indian soil 
who>e jurisdiction, although limited, extends fo the 
wnole of British India. Its establishment marked a- 
new stage in India’s constitutional evolution; and the 
evolution of Indiao pulltkal thought after its inception 
has served only to Increase and emphasies the signifi 
cance of its authority It U not subordinate to any 
other Court; and this conception of its status was pre 
Bent in the minds of those who framed the Indian 
Constitution Act of 1935, when they gave to the Conit 
itself the right to say whether it would permit any ca.ses 
which Came btfoie it on appeal to be reviewed else* 
where. The ancient prerog,itive right of His Majesty 
to grant special leave to appeal, though it has now been 
made statutory by S. 208 (i), does not affect this aspect 
of the nutter. {Gtuyer. C Varadaehariar and Zap 
rulla Khan. JJ!) MEGH RAJ r. AIUHRaKKHIA. 
66 L.W 829 » 203 I.O, 401 -1942 P.I, J. 95= 9 B B 
89-24 Pat L.T. 1-1943 M.W N. 2=A.I.B. 1942 
P.O. 48= (1942) 2 M.L.J. 797, 


" S. 2X0 (2 )—and effect of—Jurisdiction of 
Federal Court in contempt. 

S. 2l0(2, of the Government of India Act confers 


■ S. 223— Nomination of Special Betfches for 
contempt eases—Power of Chief Justice—Lahore High 
Court Rules and Orders, Vol. V, Chap. 3*i?, 

The Chief Justice of the Lahore High Court has 
power to nominate Special Benches for the disposal of 
contempt rases. {Young. C.J., Monroe tsnd Mahomed 
Munir JJ.) K. I, GaUBA. BaR.*AT-LaW. LAHORE, 
I n She matter of I.LB. 119421 Lab- 411 = 200 1 0 
182=14B-L 449-48CrL.J.699 = 44 PL.B 206== 
A.I.B. 1942 Lab 106(P.B). 

-8. 224— of—Perwers of High Court how 

affected. 

S. 224 of the Government of India Act only means 
th.it no powers of interference are conferred on High 
Courts by it except that of superintending suborrlinate 
Courts in matteis of practice and procedure not regula¬ 
ted specifically by law. It does not take away any 
powers High Courts may have under other provisions 
of law. It does not change the law In respect of the 
powers that may be exercised by the High Courts under 
Ss. 439 and 561-A. Cr. P. Code. {Bennett /.) 
ShaTRUNJAVA SmCHp. D. S. Saxena. 1942 0 W 
N. 496-1942 0 A. 396 =1942 A WB. (0.0.) 316, 

SB. 224(l)(d) and 281 (2)-Rulcs framed and 


_ ‘flble-s setUed by Uhore High Court-When come into 

powers, not Jun*dictlon; and unless in any given case the force in Punjab and Delhi. J'm 1941 Dig Col 589 
Court has jmisdlclion.il has no powers to exercise, -yjjg HardwaRI MaL p. GaNCa RaM. ILR fio42i'T.ah* 


Federal Court .ts Court of record has all the powers 
belonging to such a Court inclodlng the power to punish 


483*^19710. 862=14B.X 291. 

S. 240 — IVrongful dismissal of Goiemment 


for contempt of itself; and S. 210 (21 d«s no more than I Servant-Suit f.-r d ^mares-MaintaZbi ity 
give! the same machinery for making that power' A soil for daroaaes for 



(F0.1 178- UR PC 6-44 PLB 


N.82-1042 A.L.W 106* 23 PattT lOir'ft tI r* ' “nd tobaveit termlrated 

558-46 O.W.N. (r B.) 7-43 Or.l J 30-76 C.l j! i 
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was dismissed from' service and he thereupon brought a 
suit against the Government for damages for wrongfuj 
dismissal. 

Held, that the duties carried out by the plaintiff and 
by his superior officers were part uf the machinery for 
carrying on the administration of justice in exercise of 
sovereign powers and therefore the suit was not main- 
tainable. {A/cArair, J.) MaHamMad ABnUL WaBED 
». Province OF BENGAL. 4F.L.J (H.C.)400. 

*88.240 (2) and 243— Diimistal of Sui-fnepedor 
of Police by authority tubordinate to that lohieh appoint¬ 
ed hivi—Suit to declare dismissal void—Maintain 
ability—AvailabiUu of benefit of sub S. (2) of S. 240, 
if affected by S. 243— Dismissal of departmental appeal 
by the superior authority—If amounts to a dismissal 
from offiee by the superior authority, 

A Sub-Inspector of Police appointed by I.G, of Police 
was dismissed by the Deputy I. G. of Police. After an 
unsuccessful appeal again>>t such dismissal to the I. G. 
and the Provincial Government the dismissed officer 
6led a suit to declare his dismissal void on' the 
ground among others that bis dismissal by authority 
subordinate to that which appointed him was opposed to 
S. 240 (2» of the f/overnment of India Act. On a 
preliminary issue it was held that the plaintiff had no 
remedy by civil action and it was upheld by the 
appellate Court. On appeal to the Frderal Court, it was 
held, that sub-S. (2)of fi 240 contained astatutory 
prohibition to the effect that no office-holder shall be 
dismissed from service by any authority subordinate to 
that by which he was appointed, ar>d that the secti«>n 
had been enacted in unqnalilied terms and the protection 
thus afforded could not be quati Bed or taken away by 
statutory rules. 

Held, further, that the plaintiff wa* entitled to in¬ 
voke the aid of S. 240 ( 2) and that S. 243 had not the 
effect of depriving him of the benefit cfsubS. (2) of 
S. 240. It was also held that the dismissal by 
the I. G. of the appeal against the order of 
dismissal by the Deputy’I.G. was not equivalent to 
a dismissal from ' office by the I. G. Under the 
circumstances their Lordships thought it best to 
aay, that the plaintiff was at least entitled to a declara¬ 
tion that the order of dismissal pas‘ed against him was 
void and inoperative and that the Courts below were not 
justified in dismissing the suit as wholly unsustainable 
\Gtvytr, C.J., Varadachnriar ind Znfrulla Khan, fjA 
SURAJ NaRAIN ANANDt' N.-W. F. PROVINCE IL. 

B. (1942) Kar. (F.O.^ 166»198 I.O. 7=ILB. 
(1942)Lah. 692 = 14B.r.C. 1 = 1942 O.WN 88 = 
1942 A L.'W. 99 = 23 Pat.L.T. 121 = 8 B.R. S64 = 4 
FLJ.22«1942 0 A. 3=1942 P.W.N 3=1942M 
W.N. 49 = 1942 A WR.(FC.^ 3=76 C.l.J 85*46 
O.W.N, (rR.)l»44 P.LR 172 = 203 IC 889--A. 
I.R. 1942rC.3 = (1942)l M.LJ.77. 

• ■ - — S. 270— Applieability—/neome'lax Of^eers—Suit 
against for damages—Allegation of trespass and tthng 
away boohs of accounts as officeys—Maintainability 
of suit snithout consent of Goi'trnor^General. 

S. 270ofthe (jovernment of India A.t is intended to 
protect pnblic servants for acts committed before the re¬ 
levant date in respect of which proceedings may be start¬ 
ed against them. The motive with which the acts are don©^ 
is immaterial. What has to be loyketlat is th.;t the 
offence must be in reqrect of an ."ret done '^r purported 
to be done in execution of a duty, i.t., in the dt<charge 
of an official duty. PJ.-rintlff briaueht a suit claiming 
damages against f'vo defendants who were Income-tax 
Officers, the 1st defendant bein.g the superior officer of 
the 2nd defendant, alleging that the 2nd defendant pur¬ 
porting to act under the orders of the 1st defendant tre • 


GOVT. OP INDIA ACT (1936), 8.270. 

passed into the plaintiff’s premises and took away all 
the plaintiff’s account books’wrongfully against his will 
and consent. The defendants raised a preliminary 
point that the suit was not maintainable without ibe 
consent of the Governor-General under S. 270 of the 
Government of India Act, 

Held, that the acts alleged against the defendants 
were so closely connected with their position as Income- 
tax Officers as to make it impossible to say that they 
were not the kind of acts which are contemplated under 
the section, and S. 270 of the Government of India Act 
operated as a bar to suit in the absence of the consent 
of the Governor-General. {Pell, /.) KeSarichaND 
Kavfri.aL f». S.H G. nayadu. 1942 IT.R. 413= 
56L,W. 687=1942 F.L.J. (H.O.) 161= (1942) 2M. 
IJ. 623. 

— " —S. 270— Applicability—Wrongful restraint or 
eenhnemeut—What amounts to—Police Sub-Inspector 
and constables preventing passengers from hording train 
under instructions from superior offieer under misappre¬ 
hension—Acts done^na in discharge of statutory 
duty—Liability for damages—Consent of Governor for 
su’t—Afecessity—Provincial Government—Liability for 
acts of sen ants. 

Government cannot be held liable for damage.<i 
either when an officer takes an action in pursuance 
of a statutory duty or when the act commit¬ 
ted by him happens to be In excess of his authority 
unless ' in Uie latter case the. act is either done by the 
Government's express orders or is subsequently ratified 
^nd adopted hgt it. Nor can any action be maintained 
against the Government for a tort committed by its 
.servants it in parsing the order in the performance of 
which the tort is committed the Government-was dis¬ 
charging its Governmental funclloits as a sovereign. 
The first and second plaintiffs, who were the wife and 
daughter of the Ex Maharaja of Nabha filed a suit for 
damages for wrongful restraint against the Province of 
Madras represented by the Collector of Madura, and 
four Police Officials, t'/r., the District Superintendent of 
Police. Maduia, the Sub-Inspector of th^ Government 
Railway Police at Madura Railway Station, the head 
con'>table of the Railway Police at Kodaikanal Road 
Railway Station, and a constable at that station, on the 
atlecations that on the arrival at Kodaikanal Road 
Station of the train by which they intend'd to leave for 
Madras, they were prevented by Sub-Inspector of Police 
acting under the orders of the District Superintendent 
from Iroarding the train, that the gate and the Iron 
fencing at the Railway Station were closed by the Sub- 
Irv'pector and constables were posted nejrr the gates 
which resulted in the wrongful confinement of the plain¬ 
tiffs and that the Sub-Inspector of Police prevented the 
plaintiffs from boarding the train on receipt of a tcle- 
I'lronic message from the District Superintent^nt o 
Police. It appeared, however, that the Police Officers 
had intended to detain the ex-Maharaja of Nabha and 
not the plaintiffs, and that the plaintiffs were prevented 
from boarding the train owing to a misunderstanding ot 
a telephonic me.ssage from the District Superintencen 
to the Sub-Inspector. The plaintiffs were, however, 
.subsequently allowed to fake train and reach their 
destination. The plaintiffs claimed damages for the 

suffering, both mental and physical, and for the pecu¬ 
niary loss Caused to them. They averred that the acts ot 
defendants, in detaining them, were done by 
their official cap.icity. Sorreof the defendants pleaden 
that the suit was not maintainabl? without the consen 
of the Governor of Madras under S. 270, Government o 
India Act. and that the suit was also barred by -S. 55 o > 
the Madras District Police Act. 
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(1) that on the facts it could not he said that 
the plaintiffs were actually confined in the Railway 
Station or the Railway compound at the Kodaikana] 
Road Station; (2) that the offences of wrongful restraint 
or wrongful confinement could not be said to be com- 
mitted if ^person t^'ere not restrained or confined him* 
self, but only the liberty of going in a conveyance In 
which he wished t( go, or t-rking the article vhicb he 
wished to carry and without which he was not willing to 
proceed, was denied to him; (3) that had the plaintiffs 
or their Secretary requested the Sub-Inspector or the 
constables to be allowed to go out of the Railway 
compound and had any obstruction been createdi it 
would have been a different matter; (4) (hat the acts 
complained of were done by the defendants in the per¬ 
formance of their doty and the suit was therefore not 
maintainable without the consent of the Governor under 
S. 270 ( 1 ) of ihe Government of India Act. 1935; and as 
the said acts were done by them In e^'od faith the suit 
was liable to be dismissed under S, 270 (2) of the Gov¬ 
ernment of India Act, the onus of proving want of good 
faith being on the plaintiffs; (5) that the soil was 
governed by Art. 2 of the Limitation Act as defendants 
2 to 5 were acting under S. 54, Cr. P. Code and S. 21 of 
the Madras District Police Act. and time should be 
computed from the date of the occurrence and not from 
any subsequent date when the plaintiffs might have 
euffered physical injury consequent on their detention; 
(6) that the suit was barred by limitation also under 
S- 53 of the Ma Iras District Police Act as defendants 2 
to 5 purported to act in the discharge rf their duty under 
the Police Act; (7) that the first defendant, the Province 
of Madras, could not be proceeded .^gain^t in re>pect of 
the acts of defendants 2 to 5 done in the discharge of the 
duly imposed on them by .«taiute. (Ahdur h'.ihman aid 
Samayya, //.) MaHaRANI CuR CHaRaN KatiR op 
Nabhav Province or MapraR I LB fl942' 
Mad.696«20SIC 45 = 6 F.LJ ^H-C) 108«=1942 

M-W.N 602 » 44 Cr L J. 46=A I.E. 3042 Mad. 639 
"(1942^2M.L,J 14. 

- S 270 (1)—‘Purporting to be dr^ne”—Meaning 

of—Test to find om l941 Dig., fol.SOO EMPFBOR 

V. MaNC.HapaM GHtiMANM.Al.. 197 I.C. 692 = 14 R. 

8.116=43 Cr.L.J. 241. 

■" *8. 270 (2)— Burdttt of proof—Suit fer damages 
frompolue officers for wemgful arrest-^Want tf/l^ona 
fides in maiing arrest—Onus. 

A suit f<)r damages for i ongful arrest alleged to have 
been made by police officers (servants of the Crown) 
falls within the ambit of S. 270 (2) of (he Government 
of India Act of 1935. and the onus of proving « ant of 
ioua Ifdes in making the arrest would lie on the plaintiff 
and it Is not for the defend?nts to prove ioua fidet. 
{Ahdur ffakman /.) .SpINIVaSa RaO t-. Pa PA R AO' 
1042MWN. 807 = 65 LW. 611 {1)=1942 PLJ 
(H.O.) 186•• (1942) 2 M.L J. 417. 

-“S. 297 {\')—APpli.‘ability-~/Htoii(,ii,ng liquors 

%nd 9iar€<4ic Hrugt. 

S. 297 of the Government of India Act does not deal 
with inliwiratlng liquors or narcotic drugs. It merelv 
limits the power of the Provincial Legislature to legis¬ 
late with respevt to trade and commerr^ within the 

province which isohe of the items in Art 27, List II 
Seventh Schedule of the Act and with respect to the 
prodociicin, supply and di«lrib.it.. n of comrftftlitiex 

which Is one of the matters included in Art 29 List 11 

Seventh Schedule of the Act. Alt that S. 297 fi > 
is that though a Provinciil Legi-laiute has power to 
legislate with rwpect to Irarle and cximrperc* wlthjn the 
province awd with respo,*t to production, euppi* and 

dlitributlon of commodities, it has no power to le^jUlete 

■ V. D. 1943-34 
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or take any executive action prohibiting or restricting 
the entry into, or export from, the province of goods of 
any class or dc.<icription. It is to he 'observed that in¬ 
toxicating liquors and narcotic drhgs appear in a diffe¬ 
rent article and are not included in the general terms 
"trade or commerce" or "production, supply and distrl- 
bution of conimodiiies.” {f/arries, C.J. and Fatl A/i, 
/.) EmpfROR 0, Bhola PraSad. 21 Pat, 178® 
1971.0 618= 14BP 869»1942PWN 47 = 4SCr. 
LJ, 220*6 F.L.J. (H O.) 34=8 B.B. 249=A.I.B. 
1942 Pat. 351. 

—I-8. 297 il)—Seope of — Nature of the law open to 

objectioti under—Measures of price control, marketing, 
etc., if iiec St interfere with free trade clauses in the 
ConstiMion Act, 

The law which is open to objection under S 297 (1) 
of thi Constitution Act is a law made by Provincial 
Legislature substanllally by virtue of the entry relating to 
trade and commerce or by vjrtne of the entry relating 
to pr^uction, supply and distribution of commodities 
And if a taw is made substantially by virtue of the entry 
relating to agriculture or of entry relating to development 
of industry it is not open to objection under this section. 
Further the Jaw contemplated by this section is a law 
which prohibits or restricts entry into or export from the 
province of goods directly and a law which does not deal 
directly and In substance with prohibition or restriction 
of export or import of goods but which deals with other 
needs of the province and provides for them, though 
incidentally, ihe effect of the provision is that in some 
mea.^ure export or import is restricted, such a law is not 
wiihrn the meaning of Ihe section. It follows from the 
alrove that ihv prohibition or restriction contemplated by 
.'he section is a prohibition or restriction on the act of 
export or import and so long as the goods remain the 
property of the province and are a stock of Ihe province 
and before they have become the subject of Intcrpro- 
Vince or foreign trade, the province has every right to 
expropriate goods or to put any restriction upon them 
which It considers necessary for the needs of the pro¬ 
vince All measures of price control, collective market- 
ingond expropriation of goods do not per se and as a 
matter of course interfere with free tiade clauses in a 
constitution, and the interference contemplated by the 
constitution is a direct inlerferrnce and not an indirect 
interference. {Dar.J) EmperCR v. WUNNAIaL. 
I.L.R M942> A. 302-200 I.C. 626=15 BA. 3 = 
1942 A CrO. 62=6r.L.J. (H-C ) 49 = 43 CrLJ 
674 (2)- 1942 A.W B. (B.C.^ 46= 1941 A L W. 81* 
1942 OA. (Snpp) 94=1942 A.L.J. 112 =jM.B. 
1942 A. 166 

-S 297 (1) (A'—Applicalilifr-Futrf No. 31 of 

PrcatHfial f.egislatste List. 

S- 297 (1) (a) of the Government of India Act only 
refers to legislation with respect to entry No. 27 and en¬ 
try No. 29 in the Provincial Legislative List. It has no 
apriicalion in respect to anything in entry No. 31. 
(Gwyn . C J., Varodaekariar and Zafrulla Khan. //.) 
BHf LA Prasad n Empiror. 21 Pat. 687«rLJR. 
09421 Ear. (PC'2t=l4 B PC 19 = 44 P L.B. 
261 =43 Cr.L.J. 481 - 1042 W.W N 878-1942 O.W. 
N.4U^1942AL W 469= 46 C W N. (rR.)S2- 
1942 A Cr C. 122«' 199 I C ^22 lOJO a W B (P 

Si Pat L.T. 268=1942 p! 

® 17 = A.I.R, 1942 

P.C. 17 = (1942) 2 M.L, J, 6 (P C \ 

-- S. 298 (1) and (2Vvt'pe of. See PuKJAB 

^ ^9 (S^Soopt—Bihar Agfifultural Ircn-e- 
tax Act—Cotemor’s previoes winction under ?. {31 
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notobtaintd—Bill assented toby Governor-Effect— 
Validity of Act l941 Dig.. Col. 591. JhaJ.ak 
Prasad Singh Province of Bihar. 1941 P.W. 
N. 689. ^ . 

-S, 306—Madras Hindu Religious Endowments 

Act—Nf>tific.ition of temple under—If act of Governor 
—Jurisdiciion of Court to quas^h by writ of eerlhran— 
Arhitmyand Illegal orders—Quasbii.g of. .9«l94l 
Dig.. Col. 592. DeivaSika.mani fonnambala 
DlSIKAR y BOARD OF COMMISSIONEFS FOR H. R. 
E.. Madras. 200IC. 469=16 R.M. 46=(1941) 2 
ML.J.176. 

Sch, VII, List I, No. &i-'Fedfrai Mw’— 


Meanin^-^omf^i'nty of total Upslatui't to tePtai 
Siteareaue Act (l934) of tht Central Ugulature. 

■Federal law’ as used in entry No. 34 of List I of 
Soh VII of the Constitution Act. is either a law made by 
the Federal Legislature .ifter it has come into existence 
or a law made by the Indian Legislature during the 

Ir.-insitional period, that is, between the enactment oftbe monthly paymenrrr^ui^u v..w..ou..,v. 
Couslilution Act and till Federal Legislature comes In o .^e payer of fee or by levymg a cess or partly 

existence, but other existing Indian L^ws - ;ch «^ ^ 


GOVT. OF INDIA ACT (1985), Sch. VH. 

AX.W. 81 = 1942 O-A. (Sapp.) 94= 1942 A.L.J. 112 
= A1R. 1942 A. 156. 

-Sch. VII. List I. No. 46, List II. Nos. 49 and 

64 and List 111. No 36—if. P. Sugar Faetorits Con' 
trol Act (1938 ), S. 29 {2) and U. P. Sugar Fattorits 
Control Rules, R. 2\-A~~Forms of special tax¬ 
ation to whith Ptr. incial Legislature can resort—Im¬ 
position of cess under S. 29(2)0/ U.P, Sugar Fac¬ 
tories Act, nature of—Act and R, 21<4 of U. P- Sugar 
Factories Control Rules if ultra vires Provituial 
Legislature. 

Fees and cesses are two forms of special taxation 
which a Provincial Legislature (provided it, is given 
authority to do so) is entitled to resort to in order to 
recoup itself for any special expenditure which it has 
incurred for the benefit of a special class of persons 
against that special cla-s And fbe Proviriciaf Legrs- 
lature may recover the whole of this expenditure either 
by levying a fee which may be partly recnrring and 
partly non-recurring and recurring portion may be based 
on monthly payment measured on the consumption of 


hut Other existing Indian Laws which were • j, and partly by levying a dess at its option. 

enacted before the ( onstitutlon Act could not f^l within j^pojftion of a «sf under Cl, (2) of S. 29 of the 
enacted twiore ^ ^ P. Sugar Factories Control Act is in the first 

tbcoieaningo . ^ pjio^ to the enactment of the I ^ „5S the meaning of Entry No. 49 of 

tmn Act It and^sugarrane were legaided as ^ jj ^ the meaning of 

Constitution Act. .ug. Legislature had rnadf I List I and if there beany diffiiultyin 

central subjects an «MAarc.'*ne. But th« position ^egar^jlng it as a ccss it can also be treated as a fee 

laws ahouts-ugar *,"? f,|,eCopslilulioii Act. sugar under Eniry No. 54 of List II and Entry No, 36 of List 

changed with the passing .. ...A, ms .r c -m 

cane a/express declaration Jecame 

Pr<>vincial subjects and an Pedenl 

necessary to bring .'.“J jp-ijiature pas«ed after the 
Control by an Act of Ind I--« ^ declaration 

Constl.ulion Ac, cam. ...o fo,«^ 

has till now ^ manufacture as an Industry are 

agriculture .f A the Provincial Legislaiure d 

competent to tcia sugarcane and sugar a? also 

(Dar.y) EMPEROR t/. MUNNA 
about yfXg) A 802 = 200 I.C. 526 = 16 BAS 
J a %0 62 - 6 Fed.L.J. (HO 149 = 1943 Cr. 

“ V^t 74 ( 2 >= 1942 AW.R. (H.C ) 46 = 1942 A.L W. 

1942 0 A ( 8 upp,) 94 =l 942 A L.J. 112 = A.l 
I 1942 A. 156 . 

®_.Scb, VII, List I. No. 4.5-Exeise duty—Sah 

on entry of goods—Distinetson beUtstm— 

%x<is« dutf, if raised in the British sense of the uo,d. 

^4\sa true distlnciioii between an exnse duty, sale tax 
and a cess on entry of goods as used in the Constuu^n 
let does not consist in the fact that the tax ts on goods 
or that the tax is payable by manufacturer or producer 
but it consists in the fact whether the tax is on the ac 
of oroduction or >n the act of sale or on the art of 
introducing goods in a particular area. Two conclusions 
follow from this that a tax on co-isumption of goods or 
a tax on •purchase of goods whatever else it maybe, 
cannot be an excise duty. And a tax on raw produce 
required by the manufacturer for his manufacture may 
be an excise duty or may bs a general tax or may be a 
special tax, and the fact whether it is one or the other 
will depend upon the true nature of the tax in the light 
of surrounding circumstances of each case. The 
sion “excise duty” in entry No. 45 of list 1 in Sen. VII, 

Constitution Act, is used in a restricted sen^e so a? to 
allow provinces to exercise powers under sales iax and 

cesses on goods without making tho«e taxes excise duties 
in the British sense of the word. {Dar, /.) EMPEROR 
r MUNNA LAT.. I L.R. ( 1942 ) A. S 02 = 200 I 0 626 
«16 a.A 3=1942 A.Cr 0 . 62 - 6 r-L (H-C ) 49 


HI The U. P. Sugar Factories Act. Cl. (2) of S. 29 
and R. 21 A of the U.P. Sugar Factories Control Rules 
are all infra vises the Provincial Legislature. {Dar. Jf) 
ExtPEROR ^ Ml-'NNA LAL. I.LE. (1942) A. 302 = 
200 IC 526= 16B.A 3=1942 A. CrC. 62=6rL. 
J. (H.C) 49=43 CrL.J. 674 ( 2 )-- 1942 A.W.E. 
(H-C 146 = 1942 A.L.W. 81 = 1942 O.A. (Supp.)94 
= 1.942A.L.J n 2 =A.LR. 1942A 166. 

-sch. Vn. List n. Entry No. 2l-^r<»/< of. 

Entry No. 21 in List 11 of Sch. VIl of Government 
of India Act should be read and interpreted as a whole 
and in the light of entiies Nos. 7, 8 and 10 of List III- 
{Gsvyer. C.J.. Varadaehariar and L'afruHa Khatu 
ff.) MFOH Raj V. Allah Rakhia. IL.R (l»42) 
Kar.(FC)40=ILR. (1942) Lah. 623=200 IC. 
198 = 14 B.F0.25»8B.R. 696=2SF.LT. 502-66 
LW.484 = 46 OW.N. ) 61 = 44 P.L.R 437= 
1942 M.W.N. 408* 6 Fed.L J. S3 = A.I E-1642 F.C. 
27. _ 

-Sch VII. Llstn. Entry No. 21 ; List m, 

Entries Nos, 7. 8 and m-"Agricultural Land - 

As the expre»sion "pgricullural I'^V^musTbe 

defined in the Government of India Ac, 
understood in the sense which it ordinarily bears in the 

%^~K;her for the purposes of .he relevant 

enuies in'Llsts II and IH of the Govetnmen oHn^a 

Act it will not be right to take into 8®"®^ 

character of the land (as agricultural 

use to which il may be put at a particu a p . , ^ 

I, is difficDl, ,o impste to Parliament the ‘"''"'r'J*' 

a piece of land shoold, so long as ,i ts P™'’”' 

reriain things, be governed by and . '’.•g 

lav^-s ffbmed under List II, but that " " ^ice (as 

parcel of land is used to produce 

often happens in this country), it should > g ^ 

and descend according to laws fraine ... 


ana oescena accoramg «t, .a...--.— - x't„H 

(^^5iLL,R.(l942) Lab. 623 = 14 R.^. 
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GOVT. OP INDU AOT (1986). Scb. Vn. 

0.25 - 200 1 0.198 = 6 PedL.J. 83=8 B E. 696= 
28 P.L.T. 502*65 L.W 484-46 CW.N. (PE) 
61=44 P.L.E.437=1942MW.N. 403=AI.E. 1942 
F.C. 87. 

—Scb VII, Llstn, EnUy No. 81—Power to 
legulate “with re$pect to intoxicating liquors"—U 
inclodes power to prohibit, Ste Pihak Excise 
(.Amendment) act, I940. 6 P.L.J. 17=A.IEt. 
1942^P.O. 17 (P C.). 

-Bch VII. List II, No 49-*Zffr«j/ 

Aftaning, 

The words ‘local area’ used in Entry No. 4§ of List 
H have no technical meaning and they are merely oseO 
in the dictionary sense of the word and hence it should 
mean any limited area or any aiea peculiar to a place, 
and as .'^ucb factory area might well be regarded as a 
local area. (D.tr, /.) EmpEKOR v. Munna LaL. 
I.Le. (1942) A. 802 = 200 1.0. 626 = 16 E A. 8= 
1942A.Cr.tf 62 = 5 P.L.J. (HO,) 49=43 Cr.L.J. 
674 (2)»-1942 A.WE (H.C.> 46 = 1942 O.A. 
(Sopp )91=1942A.L.W- 81 = 1942 A.L.J. 112=A. 
IE. 1942 A. 156. 

GOVERNMENT OF INDIA (CONSTITUTION 
OF OBISSA^ OBDES (1936),8 2&-Scope and 
operation of—Madras •Estates Lands Act—Force 
of in Iniiiiferred areas—Otj-sa l.aws Regulation, 
S 7—‘Person pacing more than Rs. 500 as i>ei-''bl(ush in 
respect of estates transferred to Oiissa—Right to benefit 
of Madras Act IV of 1938. S.-i MADRAS AGRlCUL- 

TDRisis’R elief ACi, S. 3 (ii) Proviso D. 65 L. 

W. 648. ‘ 

GOVERNMENT SERVANTS’ CONDUCT 
RULES—Br/aci of — Efful—If renden act null 
and void—Village offieer becoming fiarlner in firm 
wilAriil permission—All trans-utions of partnership— 
If null ani void—Breach of stninie—Distinction. 

The fact that a village officer is prohibited by the 
Guvernii'ent Servants* Conduct Rules from engaging in 
business without the pernmsioit of the Government doe> 
not lead to the conclusion that all the transactions enter¬ 
ed into On account of a partnership, in which a village 
officer becomes a paiiner without such permission, are' 
null and void. Though an infringement by a village 
officer of the Rules would amount to misconduct which 
is punishable, that docs not mean that every act which 
is the subject of roisv-onduct is null and void. Such 
misconduct can be, and frequently is, condoned and 
excused, unlike in the case- of a breach of statute. If an 
ac' is prohibited by statute, it Itecomes null and void 
{//oswill, J.) I’KRiAKAKliPrAN l\ ' SUBBARAMA 
AYYAR. 1942 MW.N. 791 (2)-65 L.W.701** 
(1942) 2 M.L J. 563. 

GEANT — — Inasn grant for voitching 

temple toxver—LanJ yielding only small income—State¬ 
ment be/cre'Inam Commisston reciting that land stas 
“given" for watching temple tomr—If confers both 
waram r. 

An inam grant in respect of two parcels of land was 
made in the time of (he Karnatic Rajas, and the service 
to bo petformed was the guarding of the Sikaram of the 
Madura temple. The Inaindars were required to provide 
four men as watchers throughout the day and rtight 
The original grant was not forthcomlr>g, A statrmeoi 
presented by the inamdars to the Inam Commis^slon 
when it was sitting, contained in a column arventrvto 
the effect that ‘The land was given to our ancestors bv the 1 
. Rajaiof Karnatic for »atchirg the tower of the afore 
saldiempio and they were w.tohing the tower of the 
said Meenakshi Amman temple and enjoying the said 
manyam )and and now we are watching the said Mrena^ i 
kahi Amman temple an<l enjoying the Inam land.” The ^ 


GEANT. 

total income from the lands granted was small, amount¬ 
ing to no more than Rs. 136 per annum. 

Held, that (he words used in the statement implied a 
gift of the soil to the inamdars who were therefore 
entitled to both (he melvaram and the kudivaram. 
{Leach, C. / and ffupptnwmi Ayyar,/.) MaduRa 
MII.I.S t’o.. iTD.t-. Mapura Sri Minakshi Sunda- 
RKSWARAR Dkvasthanam. 65 L.W. 471 = 1942 M. 
WN.469=A,IR. l942Maa.678 = (l942) 2 M.L.J. 
176. 

- CoDStructioi> — Inam — Grant of lands in 
village—If of whole village or of part—Entries in main 
register and statement filed before Inam commission— 
Value of—Inam—An ‘‘e«iuie” under Madras Estates 
Land Act. See MADRAS ESTATES LAND ACT (AS 
AMENDED IN 1936), S. 6(1), EXPLS. 1 AND 2. 1942 
M.W-N. 700. 

——Construction—Jagir grant in settlement dis¬ 
putes—If new root of title or merely confirms old 
status—Kuit for possession of village? granted in jagir 
since resumed—Defendants setting up ancestral Khunt 
Kate jungle farasi title—Absence of document to prove 
plea—Compromise—New grant—Effect of. See 1941 
Dig , Col. 595. • HaRaKHNATH OHfiAR V. GanPAT 
RAt. 19810. 680=14E.P.488=8B.R.449. 

Jagii—Ci«‘Sotlej Jaglrs and Conquest Jagirs 
—Punjab. See 1940 Dig., Col. 033, DHANWANT 
SlNt-Hm Sant Lal. 44P.L.E. 204. 

■-—Jagir—Grant of villages in Chota Nagpur by 
Maharaja of Chota Nagpur to three brothers—Grantees 
not Hirrdus—Incidents of grant—Tenancy—Tenancy- 
in-common—Rule of primogeniture—If applies. See 
'1941 Dig , Col. 596. HaPaKHNAIH GhpaR OaN- 
PAT RAI. 198 I.O. 680 = 14 E.P. 488 = 8 B.E. 449. 
——Rent free grant—Presumption from circumslan' 
ces. See 1941 Dig..* Col. 596. Kirpa SANKAR 
Warrahv. janki Prasad Lallu. A,I,e. 1942 
Pat. 86. 

- Sendee inam—Alienability—Masjid sendee land 

—Holder beeeming inselvent—Right of OMeial Reeesnr 
to hold asvl let out lands. 

Ma«.jid service inam lands granted for doing service 
in a Mosque are inalienable, and where the grantee or 
holder of such lands becomes insolvent, the Official 
Receiver has no right to lei the lands as being vested 
in him. \Afochett and Happell,/J.) MASDMAVYAr. 
OPPIDI AL RECEtVKR. KURNOOL. 66 L.W. 640 » 1942 
M W N. 621=A.I Jt. 1943 Mad. 72 = (1942) 2 M L 
J. 604 

- Service grant-Inam grant by Mahasans own^ 

ing Dharmatasanom village as emoluments for doing 
service in village templt—AlienahslUy—Mortgage by 
holder—Validity of. 

Where lands in a Dharma-casanam village (village 
granted to Brahmins) are granted as inam by the 
Mahajansowning the village, to a perswi as emoluments 
for rendering service in the temples in the village, the 
grant is a service grant | and the mere fact (bat the 
grantor is the Mahajan*, and not a xamiudar. would not 
make the grant any the less a «rvke |,tant. An aliena¬ 
tion of such lands is Invalid an oppo.'ed to public policy. 
Alicnatlun oMand granted for jeivice in ten pits is in¬ 
valid ; this principle applies not only to sales but also to 
moiig-ges. The test is whether the alienation in effect 
p'acfs the ircotoe from the lands beyond the disposal of 
the holder of the office and nreventg him from enjoying 
the emo!o*nenls which were in’ended to go to the holder 
of the office Irr order to enable him to discharge bis 
duties properl). {Huppvvami Axyar, J.) CHEIJIAH 
t. RaNGaSWaMI AYY ANGaR. 1942 M.WJ4.691“ 
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OBANT 

66L.W. 727=A.IA.1943Ma(i-67=(1942) 2 M.L. 
J. 624 

■ ' —Service grant—Iiiam—Grant of lands in 

village for Nitya Naivedya Deeparadhana and othei 
Kainkaryams in Math—If grant for service. See 
Madras esi'ates Land act (as amended in 
1936),S.O tl\ExPLS 1 AND 2, (1942 IM.W.N. 700. 
GROVE. Stodls^ AGRA Tenancy Act, S. 3 (15) 

* U. P. Tenancy act S 3 (6). 

... —Exemption from tjeetmlnt — Extent — Planting 
of trees only in part of plit. 

Where a newly planted area is exempted from eject* 
ment on the ground that it has been converted into a 
grove the exemption cannot extend to the whole plot if 
it is shown that only one portion of it has l>een planted 
with trees in such a way as to render cultivation impos¬ 
sible. {Shirreff, SM. and Sathe, J /»/.) SRi KRISHNA 
DUTTADUBEr-. BISHUN CHANDRA. 1942 A.WE. 
(Rev.) 429^1942 O.A. (Supp.) 455=1942 O.W.N. 
(B.R.) 639 

- Transfer of proprietary shares— Groves also, sf 

pas^. 

Groves also pas.s with' the transfer of proprietary 
shares in the m.ihal unless thry are specially exHwpf 
In ths sale deed. {Shirnff. J. M. a*^ SatPe) 
Tika Ram ». Badan Singh. 1941 O.A. (Supp.) 962 

-1941 AW R. (Rev,; 1214. 

GUARDIANSHIP. ^ „„,i.vchip 

"" % rH”o"M^nAN'MrSRSH,P. 

(3) GUARDIAN AND WARDS 

OUARDTANS AND WARDS ACT (VIII OF 
1890 ) Sfl 7 and 39 -^PPl-s.nt for guard.ansh.p of 

f,rA6trtY—ff should be rendent of distnet. ^ 

^ uJderibe Guardians and Wards Act. ..I is not 
essrtial that a person whoapp tes for ^ing appomted 
Jian of the properly of a minor should be a resident 
S!he district in which the property Is situated. The 
nnwer of the Court under S. 39 of the Act to remove a 
ffuardian who is not residing in the district within which 
,,,operly is situated is discretionary and it cannot 
be Inferred theicfrom that the applicant .must 
^ ..-rily be a resident of the district in which the 
is situated (.BhUr, /.) (iHULAM QaD \R ». 
Kah DIN. 2011C. 187= 15 R L. 32-44 P L.R. 
S)3»AIB 1942 Lab. 162(1). 

CL—S. 7—Duly of Court under—Order for custody 
. advance—Competency. See 1941 Dig.. Col 597. 
QMIWAWWA BaLAPPA V Chknrasappagowda 
SaNGaNCowda. 198 I.O, 134 = 14 R B 271 

_88.12 and 43 and C. P. Code. 0. 39—Distinc¬ 
tion in the powers exercisable under. Set 1940 Die.. 

Col 634- District Judge. Chhindwara v. Basori- 
LAli. ILR.(l94>)Nag.46. 

g. 17*— ippointment of gtiardiaH~^Considerati(rts 


eO'tenant to an existing tenancy. . , . 

S. 17 of the Guardians and Wards Act relates only to 
conferm nt of leases for periods over 5 years and cann 

U 


guardianship of minor hoy as against mother vihohas 
re-married—Duty of Court to appoint fit and proper 


GUARDIANS AND WARDS ACT (1890), S 25. 

paramount consideration in an appointment under S. l7 
is the interest of the child, consistently with the law to 
which tbs minor is subject. S. 17 cannot be construed as 
laying down that once it is shown that there is a 
relation alive in the order of relations entitled, according 
to the Mahomedan law, to the guardianship of the child 
that relation must be appointed. The Mahomedan law 
does not require that such a relation should be appointed 
if the Court considers that be is not a fit and proper 
person to be appointed guardian. TbeCouit, if that 
relation is not a fit and proper person, must then look, 
down the list for some other relation, and if there Is no 
other relation, then, under the Mahomedan law, a stranger 
may be appointed guardian. {Davis, C.J.) GhuLAM 
Mahomed. /« rr. I.IE. (1942) Kar. 363-A.I.B. 
1842 SiDd 154. 

-S. n~APPoiniment of guardian— Primary 

(onsideratioM—Prospective otder—Propriety. 

The primary condderation in appointing a guardian 
under the .Act is the welfare of the minor provided that 
the appointment is not inconsistent with the law to 
which, the inii>or is subject. After the death of her 
Hindu husband leaving a young daughter, the wife em¬ 
braced the Mahomedan religion and married a Mahome* 
dan.The grandmother (mother's mother) and the mother 
were persons competing for the guardianship. The 
lower Court held taking into consideration the age, sex 
and circumstances of the parties, etc., that the mother 
.was the proper guardian but that as the child should be 
brought up in the religion of her father, the grand¬ 
mother should be the guardian when the child teaches 
the age of ten. 

Held, that as the child while very young was not likely 
to have any convictions on question of religion, the 
mother was entitled to the custo'dy in preference to the 
grandmother if she was otherwise a suitable guardian. 

f/eH, further, that the order directing that the grand¬ 
mother should be the guardian after the child became 
ten years old was not proper. If subsequently the child 
was brought up m any religion other than Hindu—which 
washer father’s religion and in whUh she should be 
brought up—the grandmother could then make an 
application for getting herself appointed guardian. 
{Almond, J.C) BUDHANr. BaHAIiUR KHAN. 202 
IC. 107= 15 R. Pesh. 34 -A.I R. 1942 Pesb. 41. 

-g i7_Mahoniedan minor—Female relation hav¬ 
ing preferential right to custody marrying stranger—If 
thereby disqualiSed from being appointed guardian— 
Considerations for Court. See l941 Dig.. Col, 59^ 
Tumina KhaTun V. GaHarjan BiBl, 2011.0.106 
= 16 R C, 127 = A I.R. 1942 Cal 281. 

-S ll—Seope and applhaHlity—Admission of 


person. 

Under the Mahomedan law, in the case of a male 
minor child of oyer 9 years, his consanguine brother, 
who is male paternal relathm has a preferential right to niinor 
the custody over the mhior'a mother. Hut this rigUt i.s 
not unqualified but is conditional upon the Court iH ing sa 
tisfied that the male paternal relation Is a fit and proper 
person to be appointed guardian. According to the pro¬ 
per inierpreiation of S. l7ofthe Guardians and Wards 
Act, in the case of a Mahomedan guardian lo be appoint 
ed in the order of relations with preferential rights, the 


194i 0 W.N: 22 

(Supp) 15=1942 A,WE 16=1942 RD. 

go /O') 

-19 and 25 -^pplicabillty — Mahom^an 

6irls-M..e,n6l , for 


against father for appointment o(* 
custody—Mriintainability. See 1*^41 Dig . Co ■ • 

Fatima BiBl v. ShaIK PEDAPENTU Saheb. ZOU a 
0. 336 = 16 R.M. 79 = (1941) 2 MX-J. 648. 

-S. 25 —Custody-Meaning of—Father nem 

having custody of child-Application 
Jurisdiction to order custody to father. Jr/ IVAI Wm 

appointment can be made only of a relation who in the Col. 598 j O*jo4«i4 ^ B. 27li 

opWon of the Court is a fit and proper person. The I GOWDA SangangOWDA. 19810. IW 14 
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OUABDIANS AND WARDS AOT (1890), S. 25. 

S. 25—Father’s right to custody of child— 
Power of Cooit to impose limits, 1941 Dig., Col. 
599. JWaLA 1‘KpbAD JiAHA V. BaCHU LAL OUPIA. 
2U0 1.0 362-14 fi C. 699-A.I R. 1942 Oal. 215. 

S. 25—Minor never in custody ol lather—Appli 
cation by father for bis cu'tody—If maintainable Sff 

1941 Dig., Col. 5V9. JWALA PkOSad SaHa &. BaCHU 
LalGupta. 200I.C. 362=14 B.O. 699= AI.E. 

1942 Cal. 215. 

■38, 29, 30 aod 31—Sanction of Court—Kxfcnt 
of protection—Policy ot Court—Transaction different 
from that sanctioned—Avoiding—Ke.toration of benefit. 
Jrr 1941 Dig., Cor. 599. ABBaS HuSein v. Kiran 
SHaShiDevi. IL.B. (1942) Nag. 161=14 E.N. 
213=198 10. 313 = A1.E. 1942 Wag. 12 

—■' Ss. 41 aud ^^—Scopt—Powers of Court—Order 
dirtettng ex gusrdtan to deposit money iff Court -Exe^ 
eutability asdtcree or executable order—Proper proee- 
dure tor enforcement. 

There is no provision in the Guardians and Wards 
Act which authorises the execution of an order passed 
by the District Judge in a proceeding under that Act, 
directing an ex-guardian.to deposit into Court a ceitain 
sum of money. Though the Court has ample powers to 
enforce obedience of its orders bj proceeding under S. 45 
of the Act, the Act nowhere provides that an order may 
be executed as if it were a decree or an executable order 
of a Civil Court within the meaning of S. 36, C. P. 
Code. It is. however, open to the District Judge to 
proceed under S. 45 cw direct the institution of a regular 
suit against ex'guardian so that the amount which is 
ultimately fouiid to be realisable from him may be 
realised from the properties ^iven by him asseourity 
nnder a security bond executed by him in favour of ^e 
Court. A guardian or ex-guardian can be directed to 
bring in the money which is found due from him upon 
a proper scrutiny of the accounts and not merely of so 
much of the money as he admits to be due from him. 
and in case of his failure to do so, he can be proceeded 
against under S. 45 of the Act to enforce that order. 
Such an order cannot be executed as if it were a decree 
of a Civil Court. {Harries ,C./. and Manokar Lali, 
J.) MUNI LaL AGARWAL V. BaI.BHADAR PRASAD 
21 Pat 223=201 I.O. 268-16 BP, 38=8 B.R. 778 
-1942 P.W N. 188-A I.B. 1942 Pat, 422. 

——S. 46—Scope—Order directing ex-guardian to 
deposit money into Court—Execulability—Enforcement 
—Procedure—Powers of Court. See GUARDIANS AND 
Wards ACT, SS. 41 AND 45. 21 Pat. 223. 

——S. 47 [^)—AppIii.alioti for appointment of 
guardian dismissed wi'tJi costs-~Order passedinexeeution 

of order~-App<aIability, 

Where a Subordinate Judge had dismissed an appli- 
cation for the appointment of a guardian and in <(Umis- 
ting it had awarded costs agalnut the applicant.an order 
passed in execution for the costs of such an application 
would be appealable to the High Court. (S'o/r /) 
* SHARBATt Devi V. Kaii Parshad. 200 10 606 = 
14B.L.469-44P.LB 106-A IE. 1942Lah 119 

--8. 48-Sc9pe and effcct-ludgment appointing 

guardian for minor—If can be attacktd collaierallv— 
Evidence Act, Sv 43 and 44. 1941 Die Col 600 

Vbnjcatarancacharvulu V AKKaPPA Rao' TOR 
1.0.805-14 RM 417-(1941)1MLJ 492 

HiaHWAP-^i.u/iee-I^g 
from—If .\nd frlrw.Mj)- arise. 

Dedication of a public right of way can be presumed 
from long u»er To support the inferenct of dcdicati.m 
Iht u«r mu$i l)e by the public RcncfAlly ^ 

J^Uonolit. SuchuKT. i«ain. must W as 0^ ^Jht 
that it to lay, it mut purport to be la eierclae of a 


****'^f'resumptton ' 


HINDU LAW-Adoptlon. 

public right of way, and acquiesced in as such by or on 
behalf of the owner of the land against nhoni the pre¬ 
sumption of dedication is to be made. As regards the 
length'of public u»er, the period is material only as one 
element from which the intention to dedicate may be 
inferred. There is neither a fixed minimum period 
which must be proved in order to justify an inference of 
dedication, nor a fixed maximum period which must 
compel such an inference, If the user is sufficient to 
raise a presumption of dedication, it is not necessary 
rtiat the evidence of user must go back to the date of 
dedication. Although proof of open, uninterrupted and 
continuous user may give rise to a presumption of dedi¬ 
cation, the piesnmption is still one of fact, and not of 
law. It must not be supposed, therefore, that if there is 
no evidence in rebuttal, the Court shall be bound to 
give effect to the presumption and hold dedication 
proved as a matter ol course. {Bistuas, J.) PaNC'hanon 
ROYP. Fazlur Rahman. I.L E. (1942) 2 Cal. 427 
-2021.0 470=15E.O 347=46 O.W.N. 743=AJ. 
R. 1042 Cal, 505. 

- Obstruetion to—Cause of action—Owner of road- 

side building—Right ot. 

The public is entitled to the use of the whole area 
which has been deJtcated as a road, and it is immaterial 
whether a portion of the road is metalled or whether a 
ditch runs alongside the road, ^n owner of a roadside 
building whose right of access to the public road is in¬ 
fringed by an obstruction on the public road has a cause 
of action both as a member of the public and as owner 
of roadside property. Whether the obstruction is 
caused by the Municipal Committee or by the Govern¬ 
ment is immaterial. The own^r can bring a suit to 
remove the obstruction without the Advocate-General’s 
sanction under S. 91. C. P. Code. No damages in such 
a case can be, adequate to compensate the owner for the 

* continuing nature 
and ^erefoie he 15 entitled to have the obstruction re. 
moved {Almond,/.C.) MaHOMED AKBAR KHan »> 

PROVINCIAL Government, n.-wfp 

856=14 E Pe8h.65-A.I.E. 1942 PesJ; l 

--Obstruction-Wall across public road interfer. 

ing with enjoyment of property by owner—Snh 

by latter for mandatory injunction to^remove waff 

-Right to go in procession with music—Worshin 
pers m temple or mosque abutting on high road-^S 
w insist on stoppage of music. 1941 Die cS 
M2. IMAM SAB r. J. SHAMA JOIS. 46 W'h.O^: 

HINDU Adoption—Capacity is mak^D 

iy-ValidstyJlenfZ 

According to the Bombay view therein »,a —a 

fast rule that an adoption by a youth or girl who has not 
rompleted the age of fifteen y^ars is newssarll. Join? 
■n, Co.« h« „s.rd,6 

standi^ to comprehend the nature of the Vof 

«AtlCPi^M>jA ^ //O Kashjnath 

MOHUDHAR, 20310.368 

»44 B om LB. 629-A JE. 1942 Boo. 284 . 
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HINDU LAW—Adoption. 

Where both the adoptive parents asked the natural 
parents to give their son in adoprion to which the latter 
agreed and all of them took part in the religious cere¬ 
mony and the boy was clasped to her breast by the ad¬ 
optive mother and the requirements of giving and taking 
were sufflciently fullitled the adoption was not vitiated 
by the absence of the words ‘1 accept this boy in adop¬ 
tion’. (^Agarxvaland Madtley, JJ) GHISSAI RAMS'. 
BarEV LAL. 20210 661=16 E.0.136=1912 0 A. 
471 = 1942 A. W.R. (0.0.) 340 (.1) = 1942 0.W.N. 641 
=A-I.B. 1942 Oudb 490. 

- — ^Adoption — Jams—Law applieabls — Marwari 
Jains of Vtsa-oswal community migrating from Jodh* 
pur to Bombay—Adoption by widow —I' altdity—Consent 
of husband or sapindas — l^ot essential. 

Jains are ordinarily governed by the Hindu Law and 
an alleged custom to tlie contrary has to be proved by 
the party setting up that custom. In many respects, 
however, the Jains are governed by special custom at 
variance with the Hindu Law. Among Marwari Jains 
of the l^isa oswal community who originally belonged to 
the Jodhpur state bul migrated to the Thana D.strict 
in the Bombay Presidency, the customary law is that a 
widow can make a valid adoption to her husband with¬ 
out theconsent of her husband or of. his relations. 
{.Broomfield and Sen, JJ.) SJGANCHAND BHIKAM- 
CH\ND v. Mangibai GulaBCHand. I.L.R. (1942) 
Bom. 467=201 1.c. 759=16 E.B. 111=44 Bom.L. 
K. 368=A.I.B. 1942 Bom. 185. 

' -Adoption — Dwyaminhyayar .1 form—Son born to 
adoptee after adoption—Status of—Right to inherit to 
adoptive father in preference to latter's brother's son. 

A sou born to a person adopted in the dwyamushya- 
yana form after such adoption ranks as a grandson of the 
adoptive father, and inherits bis property in preference 
to a brother's son of the adoptive faiher. {Broomfield 
and Wassoodew, j'j.) GanaPATRao ShriPatrao t-. 
Balkrishna Gururao. IL-E. (1942) Bom. 340= 
2911.0.633= 16 E.B. 96 = 44 Bom L E. 333=A.I R. 
1942 Bom. 193. 

——^Adoption—Dwyamushyayana adoption—Death of 
adoptee leaving adoptive mother and natural mother— 
Estate taken by both half and half-Subsequent adoption 
by adoptive mother—If diVests property of natural 

mother of prior adoptee. ‘ 

A son adopted in the dwyamushyayana form inherits 
in both families, and both families inherit to him. 
Where a son adopted In that form dies leaving his 
natural mother and adoptive motiier, both of them 
inherit to him taking his property half and half. If 
subsequently the adoptive mother adopts another son,that 
will not have the effect of divesting the natural mother 
of the estate already vested in her on the death of the 
prior adopted son. and (he second adopted son cannot 
therefore claim the property inherited by the natural 
mother of the prior adopted son. {Broomfield and 
Matklin, JJ.) KaNTAWA BaSAPPA v. SANGAN 
GOWDA. I.L.E. (1942 j Bom. 303=2001.O. 863= 14 
B.B. 41-44 Bom L.R. 269-A I.R. 1942 Bom. 143. 
——Adoption—Giving and taking — Formal (ere- 
mony if essential —Datta homain —If can be subsequently 
performed by widow of adoptive father. 

Hindu law does not require that there shall be a for¬ 
mal ceremony when a boy is given an*d accepted. For a 
valid .adoption all that the law requires is that the 
natural father shall be asked by the adoptive parent to 
give his sou in adoption, that the boy shall be handed 
over and taken for this purpose and that the adoption 
ceremony shall he performed when the parties belong to 
the twjce born classes. The datia boma can be subse¬ 
quently performed by ihe wiHbw of adoptive father. 


Hindu law—A doption. 


{Leach, C. J. and Kuppuswami Ayyar, JJ.) MUT- 
HUVAYVANGAR V. Thiruvangadamm.al. I.L.E. 
(1942/ Mad, 682=193 I.C. 132=1942 M W N, 163 
= A.I.R. 1942 Mad. 395=(1942) 1 M.L.J. 286. 

- — A doption—Partition of joint family properly 

prior to ad <ption—Adopted son’s right to re-open parti'- 

(tonand claim share. 

The head of a joint Hindu family died in 1929, leav¬ 
ing him surviving two sons and the widows of two 
preijeceased sons. In 1936, there was a partition of the 
family properties between the sons and some time later 
the widows of<the predeceased sons adopted each a son. 
In a suit by one of the adopted sons for the recovery of 
a fourth share of the properties, 

Held, that the adopted son occupies the same position 
as a posthumous son and has all the rights of an nurasa 
son for the purpose of suaesslon in the adoptive family 
though he will take the e.'state subject to the dispositions 
made within the competency of the persons entitled to 
bold such estate till bis adoption. Partition does not 
however stand on the same footing as an alienation of 
joint family property. Accordingly, the fact that the 
adoption took place subsequent to the partition does not 
bar the right of the adopted son to claim his legitimate 
share as appertaining to his adoptive father In the 
family property held by the members of the family and 
not validly disposed of. {Venkataramana Rao, J.) 
SANKARALINGA.M PILLAI V. VeLUCHAMI PlLLAl. 

1942 M.W.N. 84 = 65 L W. 388 = A.I.R. 1942 
Mad. 338= (1942) 1 M.L.J. 119. 

■ ■ 'Adoption—Right of adopted son—Partition 
effected before adoption by coparcener's widow—Right 
of aJoptee to re open partition. 

Under the Hindu law where properly is taken by 
survivorship the power of the widow of acoparcener to 
adopt is not affected. Adoption dates back to the dat6 
of the death of the adoptive father, and it is to that date 
that regard must be had for the purpose of determining 
therighi? of the adopted son. The existence of co¬ 
parcenary at the date of the adoption is therefoie not 
material. A son adopted to a deceased coparcener is 
therefore entitled to re-open a partition of family pro¬ 
perly effected by the surviving coparceners before the 
adoption took place. The adoption re.sibres the P<>s'b°" 
so far as the adopted son is.concerned subject to lawrui 
alienation in the meantime. A partition dofsnof 
loan alienation of family properties. {Leoch, 
Ijakshmana Rao and Krishnaswami Ayyong^, J J-) 
SaNKARALIKGAM PILLA! V. '’Ef-UCHAMl mU*. 
1942M.WN: 704=65 L-W. 794=A.LR. 1942 Mad. 


43=<1942)2 M.L.J 678(F.Bb 
-- Adoption-Validity—Ma. ;ied 

Dig., Col. 604. Bharat basi Naik v. Gopi nath 

NaIK. 197 I.O. 866=14 R.A. 267. 

- Adoption-Validity-Suit to declare adoption 

invalid cr urttru<—Onus cf proof • . . 

Where a plaintiff asks for a declaration that ^ 

alleged adopUon is invalid or untrue, the ^ 
him to make out a that the 

challenged by him is invalid in law 
took place. {Fatl Ali, J.) KaSHI PaLEI p. RaDHJKA 


)BI. 8 Out.L.T. 06. ^ u t 

•Adoption-Widow- Adoption .^y— 


dopted son tinmarried—Second adoption by 
ibsequently-Validity-If divests estate vest^ m 
ndow. 1940 Dig., Col. ^ 39 . PaTTU ACHI ^ 
iajaGOPaLa Pn.LAi. ILK. (1941) Mad. 970 2 
.0.875=15E.M.S6. 

- AdoptioH-md.no-Adopticn by 

apinda when coparcenary is at on end-Estate already 
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HINDU LAW-Adoptlon. 

vttUdtH wd nof andker goXTA)^ saptnda—//rf/WfJ/- 
ed ^ Right ef adopted soft to tue in respect of. 

An adoption made by a widow when the co parcenary 
is at an end cannot divest property which has already 
vested m or throa^b the heir of the last mule holder- A 
widow of a gotrata sapinda who succeeds to property as 
SQcb cannot, by an adoption, alter after her own death 
the devolution of that properly to which she became 
entitled as the widow of a gotraJa sapinda, and deprive 
the reversioner of bis rights, whether vested or contin¬ 
gent. The adoptive son does not take the life estate of 
his adoptive mother ; such a theory is entirely un 
known to Hindu Law, The estate which an adopted 
Son acquires on adoption is an absolute estate and my 
suit that he brings with respect to the property claimed 
mast be brought on that footing. When he has been 
adopted by the widow of a gotraji sapinda he cannot 
bring a suit on that footing. becau.«e the adoption by the 
widow ' will not alter the order of inheritance 
of the property. It U not therefore open to the adopted 
son to sue at all in respect of property which has gone to 
bis adoptive mother as the widow of a gatraia sapinda. 
(.Broomfield and Macklin, //.) MahhaVSaNG Haki- 
BHAt V. DipSano JIJIBHAI 202 I.C. 648*16 E.B. 
178=44 Bom.L R. 661=A.I.B. 1942 Bom. 280. 

—"Adoption—Widow—Adoption by with authority 
of nearest sapinda—Motive in adopiing—Relevancy- 
Widow actuated by improper motive—If renders adop¬ 
tion invalid. Jrr 1941 Dig., Col. 604 Kanakauat 
NAM V. NakaSIMha Rao. I.L.R. (1942) Mad. 173 
1942 A.L.W. 69 = 1942 O.W.N. 84= 198 I.C. 236*14 
R.M. 402= (1941) 2 M.L.J. 803 (F.B.). 

‘.Adoption—Widow—Authority to adopt given by 
sapinda—If to be to adopt particular person—Authority 
expressed in general terms—Adoption in pursuance of— 
Validity. See l941 Dig.. Col. 605. VenKaYYa r. 
Sreeramulu. I.L.R (1942) Mad 163=198 I.O. 
248=14R.M. 410 = (1941)2M.L.J,,798 (F B.K 

-Adoption—IVtdaw—Boy given at datta homam 
ceremony—Agents of widow taking toy on her behalf 
—Widow present assd accepting boy—Validity ef adop¬ 
tion. 

An adoptive parent can delegate .some one to accept 
the child in adoption on his or on her behalf. Where 
a Hindu widow appoints agents to receive u boy in ad¬ 
option on her beh.«|^nd is herself pie'-unt at the giving 
and taking at the datta homam ceremony and accepts 
the boy through the hands of her agents or representa¬ 
tives, it must be held that there is a lawful giving and 

taking and that the datta homam ceiemony is properly 
performed. (Learh.C.J. and Btil, /) ViyvaMMAo 
SuRyapraKaSa Kao. I.LB (1942) Mad 608 =56 
L.W. 151-1942 MrWN. 188-A.I.E. 1942 Mad 
S79=j:i912)l M.L.J. 331. 

“Adoption— Wid.’W —Cond Saranvat Bra(mins 
of Kar\oar in North Kanara—Adoption by umdeyt *ith- 
OHt kuiian fs aul'hotity or eensent of e.-pareenire— 
Validity—l.aw appJicable, 

North K.marawas part of the Madras Presidency 
until It w.is transferred to Bombay for administrative 
reasons in 1861. But this transfer did not affect the 
lex loci and Hindus in >»orih Kanara are presumed to 
be governed by the Hindu Uw as prevailing in (he 
Madras Pr^^ldency until the contrary U shown. Good 
Sarasw jt Hrahmlns imhe Karwar DiMrict of Konh 
Kanara w govened by the lex Avi. i>.. (be Miiaksbaia 
School of law prevailing in Madras. OonsequmHy an 
adoption made by a widow without the authoritv of her 
hnilynd or the coosaot of coparceners is Invalid 

(^romfield and Stn, //.) DattaTRAYa Maruti V 


HINDU LAW—Alienation. 


Laxman Jattappa. I.L.R. (1942) Bom. 684=208 
I.C 139=44 Bom L.R. 627-A.l.E. 1942 Bom. 260. 

——Adoption—fVidow in Matlras—Adoption with 
eonsentof nearest divided sapindas—Suffieteney—Sur¬ 
viving coparcener insane—Majority of divided'tapindas 
refusing eonsetU falsely alleging coparcener to be sane— 
Validity of adoption. 

The widow of a member of a joint Hindu family in 
the Madras Presidency can adopt a son to her deceased 
husband with the assent of the nearest divided sapindas 
when the only surviving coparcener is insane. Where 
a sapinda improperly withholds his consent, it maybe 
ignored. In such a case it is not a question of a 
niajoiity assenting, but whether those dissenting, if they 
form the majority, have dissented from improper 
motives. Where the majority withhold their consent on 
the basis of an untrue allegation that the surviving co¬ 
parcener is sane, the refusal may be ignored as being 
improper, and the consent of the others would be 
sufficient to validate the adoption. (Leach, C. J. and 
A’rishnaswamy Ayyangar, J.) CheLLATHAMMaL V. 
Kalitheertha PILLAI. 2021C 747 =» 1942 M.W. 
N. 496=56 L.W. 476=A.IR. 1942 Mad 606= 
(1942>2ML.J. 206. 

(Reversed Kalithirtha Pillai v. Chellatha- 
MMAL. 201 IC 869 = 16 EM. 378= 1942M.WN 
19=66 L.W. 104=A,IE. 1942 Mad. 300=(1942) 1 
M.L-J. 28.] * 

——Aooption — Widow—Power of — Prohibition 
against adoption—What amounts to—Will by husband 
in lespe^t of.property—Implied prohibition of adoption 
—When to be inferred—Testator empha-sising rights of 
brother as sole surviving coparcener—If amounts to 
prohibition of adoption. See 1941 Dig.. Col. 606. 
Krishnawa Yelagouda V. Ramagouda Kada- 
GOUDA. 198IC. 622 = 14 RB. 329. 

- -Adoption —Widow having natural son Uvshf 
though disqualified by ecngenital idiocy—Adoption bv 


Under the Hindu Law a widow is incompetent to a 
make a valid adoption to her husband when there is a 
natural born son living although the natural born son 
IS. by reason of congenital idiocy. disqu.alified from in- 
heruingorpiovidingforbis father’s spiritual advance 
roent, as he cannot be said to bfe “aputra” The 
existence of such a disqualified son is a bar to an adop. 
tion by the widow. (.Wadsa and Sen, JJ.) KRISHNaii 
IJANMANI- DIWAN V. RAGHAVEN^RA KeShIv 
MutaLIK. I.LR. (1942) Bom. 486 = 2011 O 4ftl a 

871“AXR. m2 Bom. 


adoption invalid—Past unekasUty—Effect of. 

A Hindu widow living in concubinage and in a slab 
of pregnancy resulting from such concubinage is incom 
^tent to take or r^ive a son in adoption to he: 

deceased husband. But pan unchasiltyof a widow.t 

Itself would not mean that she could not make a valit 
adoption yea'rs after. (Uaek, C. J. and Bell / 
VlYVAMMA r SuRVaPRAKaSa RaO IL E HMoi 
Mad.608-1912M.W.N l8B=55LWm AlS 

1942MlMl.379 = a942) 1 M.LXM1 




. V rte '^idon-Adoptlo 

by—\alidity. 1941 Dig.. Cd. 607. RaMU Bal 

t. JakaDaU. 1981.0.488.14 RB 
1942 Bom. 18. au» ajji 


.Allenati^-Afier-boin or copar«ner- 
R^ht to challenge -Mienation witbMt ne.c'>ltf— 
Awem^f convnt of or i ’parMtieia thin living 
—Son bo;n before ratification of aUeoatioo—Ri>.hl of. 
tochalWnge. Set 1941 Dig., Col. 607. BhagwaT 
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HINDU LAW—Alienation. 

Prasad Bahidar Debichand Dogra. 199 ic 

408 = 14 R.P. 670=jJ B.E. 661-38 P.L.T. 628 = 8 
Out.L.T.99=A.IE.1942 Pat. 99 . 

" —Aliettation—After-born son—Right to qutstion, 

A son conceived ami born after a mortgage ot joint 
family property cannot cUallenge it though he may 
question it. \Siont. C.J. and Bose, J.) BaHaduR 

Singh v. Girdhaki Lal. .1L B. (1942 • Nag. 543 
= 200 I.C. 166 = 14 E.N. 319 = 1942 NL.J. 121=A. 

I.K. 1942 Nag. 39. 

— -.Alienation—Co parcener—\I 0 rtga 3 e by copar¬ 
cener—Subsequent partition—Purchaser of separate in¬ 
terest of coparcener—If can question validity of mort 
gage. 1941 D.g., CjI 60d. PANKAjtNi Debt s- 
Pra.matha Nath Gnosft. A.I a. 1942 Pat. 95. 

- Atsenation — Co-widows — Mutual consent to 

alienations — Inference. 

Where apart from the rentals in the deeds of mort¬ 
gage executed by two Hindu widows, it is found that 
both of them executed on the same day the two deeds of 
mortgage in identical terms to secure the same amounts 
of debt in order to discharge their respective liabilities 
in the same debt due-from the estate, it can be inferred 
that each consented to the alienation of the other. 

[,Allsop and Verma, //.) J U NaRaIn SinGH v. COL¬ 
LECTOR OF ALIG tRH. 2001.0 641 = 16 RA 24 = 

1942 A.L.W. 176--194i A L.J. 152=1942 OA- 
(Sapp.) 147 (2; = 1912 A.W.R. (H.O.) 71=A.IE. 

1942 A. 189. 

■■ ".Alienation—Daughter inheriting mother’s pro 
perty—Alienation of part for meeting marriage expenses 
of her daughter's daughter—Validity. See 1941 Dig, 

Col. 608 . Srinivasa RAO t/. Sesiia CHARLU. IL. 

B. (1942) Mad. 42 = 193 10. 159 = 14 B-M 394= 

A.I.B. 1942 Mad. 106=(1941) 2 M.L J. 406. 

• 

— ■Alienation—Duty of lender — Enquiry. 

Any person who lends^ money to a Hindu must ty; 
aware that he makes advances under the risk of claims 
being made by other members of the joint Hindu family, 
and if he does not take sufficient care to satisfy himself I legal obligation. As regards the joint family property, 
that there is nobOtlyio make a claim or that there is the power of the father to make a binding loan and the 
really legal necessity for the advance of the money which power to dispose of the property are not co-extensivr 
is requested of him, then be must bear the consequences. Tne validating occasion for a loan made by the father is 
iAllsop and Verma, //.) BriJ JiwaN DaS v. SRi.Mati much wider than that for creating a right in rem in res- 
KawalBibi. 1942A.W.B. (HQ) 830= 1942 A.L. [ pect of the joint family property. {Nasim AliandPaf 
J. 616= 1942 A.L.W. 696 = A.I E. 1942 A. 444. 

Alienation—Father’s alienation not supported by 
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- Alienation — Father —Mortgage— Validity— 

Antecedent debt—Mortgage for payment of balance of 
price for' property purchased immediately before—If 
tor necessity or antecedent debl—Sons—lf bound. 

A. Hindu father executed a mortgage deed on 
18—3—1927 for Rs. 1,000, which he borrowed for the 
purpose of enabling him to pay the balance of sale price 
due in respect of a property purchased by him under a 
sale deed dated 9-^-1927 and registered on 6-4-1927. 
Id a suit on a mortgage, the mortgagor’s Son pleaded 
that the mortgage was not binding upon him as it was 
not for necessity or antecedent debts. It was found 
that the two transactions, sale and mortgage were part 
of the Same transaction. 

Held, that the fact that the mortgage-deed was 
executed between the execution of the sale deed and the 
date of its registration together with the paymen^of the 
balance of sale price (which was the amount borrowed 
under the mortgage-deed) indicated that the two trans¬ 
actions were closely connected and were not independent 
and the debt was not therefore an antecedent debt 
which would justify the mortgage so as to bind the 
mortgagor's son. The mortgage could therefore be 
enforced only against the father’s share in the mortgaged 
P'-operty, and the sdh was entiiled to resist the suit 
though he was in enjo>ment of the pioperty purchased 
by the father with the aid of the mortgage money, 
Htppell. /.) NaNJUNDA RBDOI v. VeNKATAPPA. 

66 L W. 769=A I.B. 1942 Mad. 768»(1942; 2 M.L. 

J. 600. 

——Alienation—Father—Powers of—Self acquired 
and joint property. 

It is now settled law that the father ba.s unrestricted 
power in respect of his self-acquisitions, both movable 
and immovable. The passage in the Mitakshara prohi¬ 
biting the alienation of his self acquired immovable pro¬ 
perty by the father without the absent of the sons has 
been construed as laying down a rule founded merely on 
moral and religious considerations, carrying with it no 


necessity -Right of after-born son to challenge. See LB 1942 Oal. 311. 


//■) Budhkaran V. Thakor Prasad. IL.E. 
(1942)1 Oal. 19 = 46 O.W.N.425=J6 OL.J.69-A. 


1941 Dig.. Col. 609. Gurmurthiah v. Seethara 
MIAH. 46 Mys H O.B. 647. 


Alienation — Father—^uit on mortgage byr— 


Death of father—Defences open to after-born son. 

Alienation — Fatlur—Mortgage on behalf of him I After Ihe institution of a foreclosure mortgage suit 
self and his minor sons—Enforeeibihty aeainst oneof thedefend.intsdiedand his son who was bom 

interests—Burden of proof—Reijtals in deed —Value some 7-^ months after his death, was brought on record 


•f- 


in the father’s place as his 'legal reifVesentative. 


In the case of a mortgage of ancestral joint-family _that the after born son had a dual capacity. In 
property executed by a Hindu father for himself and as I his own right he could dot challenge the mortgage, but 
guardian of his minor sons, if the mortgagee wishes to in so far as he was the legal representative of his father 
enforce the mortgage qua mortgage and to get a decree I he could take any plea which was open to his father 
for sale against the sons’interests in the family property, j and could continue to defend the suit on grounds 
the plaintiff would leave the onus on him of proving which his father ha^l already raised unless of course the 
that the mortgage had been effected by the father for a f'fiht to contest died with the deceased {.Stone, C.J.and 
legal necessity or for the payment of an antecedent debt, j A) BaHaDUR SiNGH o. GIRDHARIIAL. I-L. 
Theplaintiff must prove either necessity in fact or its 11942)Nag.543 = 200 I.C. 166 = 14 R.N. 819“ 
legitimat* substitute, i.e., a bona fide and proper enquiry 1942 N.L J, 121 = A.I.R. 1942 Nag. 89. 


as to the existence of such necessity or the existence of 


•Alienation for starling new business when /usli- 


antecedent debts. Recitals in the mortgage-deed that fied. 
the debt was advanced to the father for legal necessity An alienation of joint family properly for the puipose 


are not alone sufficient to shift the onus of proof on to 
the sons. {Abdur Rahman, /.) SrreRAMULU 
THANDAVA Krishnayya. 65 L.W. 694=A.I.B. 
>943 Mad 77-(1942) 2 M.L. J. 462. 


of starting a new and possibly speculative business 
would be-jostihed if it was clearly for the benefit of the 
family for example where property is mortgaged to start 
a valuable mining bo.^'ness which in the result prot^rs 


















545 


INDIAN DECISIONS. 


54 ^ 


HlNUa LAW -AUeoatlOQ. 

and condones to prosper so that a comparatively poor 
family is raised to afHnence within the coarse of a few 
years. In sodt circamstances minor members of the 
family, while retaining all the benefits of the new pros¬ 
perity. cannot challenge the alienati n which made it 
possible. The bonowing coold not be justified on the 
gtoand of''necessity" in soch a case, bat it coold. and 
would, 00 the ground of "benefit to the estate." The 
grounds of '‘necessity" and "benefit" to the estate are 
separate and distinct. (Stont, C.J. and Bott. 
DURSi.sGHy. GirdhahilaL. IL.E, f 1942) Nag. 
548=2001.0.166=14 B-N. 319=1942 N.L.J. 121= 
A I.B. 1942 Nag. 39. 

~ ■■ Alienation—Limited owner—Daughter’s aliena¬ 
tion—Benefit or necessity—Burden of proof—Next 
reversioner’s consent—Effect ol—Inquiry proved as to 
part of consideration only—If sufficient. Set J941 Dig., 
Col. 613. MUNIVENKATAMMA V. CHJKRANGANNA. 

46My8.H.0.E.476. 

" ' -AlitnAtian—Umited r%i'H(r—Pffwir} of—LigaUt 
undtr will. 

The principles of Hindu law governing the right of a 
limited owner to alienate for legal necessity do not apply 
to the case of a legatee whose title depends on the terms ■ 
of a will. Consequently, the alienation by a widow ; 
which IS directly contrary to the devolution of the pro¬ 
perty provided by the will of her husband under which ' 
she holds the estate is not merely voidable but void, i 
{Young, C. J. and Sale, /.) RaM RaKHI v. PEOPLES | 
Bank of northern India. Lid. 1991.0.677=14 ' 
E.L. 415=AI.B. 1942 Lab.42. 

I 

- AlieHation--Manager^Ltgal nectuity or benefit 

^Mortgage for acquiring property for benefit of one 
fnember—lf tupported by neeeuityor benefit. 

A karla of a Hindu joint family U not entitled to 
burden the whole of t|ie family property to acquire 
property which would prove of no benefit whatsoever to 
the members of the family as such, although it may be 
of benefit to one individual member thereof. Such an 
alienation cannot be supported on the ground of legal 
necessity or benefit. {Harries, C.J. and Chatterji, /.) 
Shyam bbhari Singh v. Rameshwar prasad 
SaHU. 20 Fat. 904 = 198 I.O.208 = 14E.P. 393 = 8 
B.E. 337-A.X B. 1942 Pat. 213. 


HINDDeLAW—Alienation. 

Per Nasim AH, /.—The answer to the question as to 
whether an alienation by the karta of a joint family is 
• for the sake of the family" or "lor the -benefit ol the 
estate" or "for family Interests’’ will depend on the facts 
of each particular case. Where the money borrowed by 
the karta on the mortgage of a tea garden belonging to 
the joint family was spent for the reqairemenis of that 
g.irUen which was a source of Income to the family, the 
expenditure was justified by the interests of the family 
and. therefore, all the members of the joint family in¬ 
cluding the minor members are bound by the’inortcaKe. 
{Haum Ah and Pal, JJ.) BUDHKARAN t>. ThaKUR 
PWSAD. ILB. (1942) lt!aI.19«460.W.N.426 = 
76C.L.J.59=AIE. 1942Cal 311. 


- Alienation—Mother^ Mortgage by mother as 

guardian of minor sons—One of them found to be a 
motor on date of mortgage—Effeet on validity of mort- 
gtge. 

Where in a joint Hindu family consisting of brothers. 
Inhere IS a manager in existence, when the eldest 
brother js an adult, the mother of the brothers has no 
right or place at all to act on behalf of the family and 
her dealings would not bind the family or any member 
thereof except herself. If the mother makes any alien- 
atjon by way of mortgage, purporting.to do so on behalf 
of and as guardian of her sons, one of whom Is found to 
be a major on that date, that must be held to be Invalid 
and will not bind any of the sons. {Abdul Ghani and 
Yenhataranga Iyengar, //.) MaRA v. BETTaSWAMY 
Gowda. 19My®.L.J. 465 = 46My8. H.C.B. 706 


Alienation— Wideno—Alienation—Advancing of 
her own money—Right to recoup. 

There may be circumstances in which a Hindu widow 
might pledge her own credit, or use her own money, for 

the payment o(debts binding on the estate. In such a 

^ it would have to be made clear that she intended to 
advance her own money to the estate with the intention 
uU mately of rwovenng the money from the estate. 

NaRaiN Sjnch V 
200 I.O. 641 = 16 BA 
24-1942 A,^ W. 176»1942AL.J. 162=10420 A 


m 

Alienation — Manager—Mortgage by—Right to 
ehalltnge on ground of want of legtl neeesiity— Stfbse- 
queni traniferee not acquiring entire interest of family 
—Right of to impeach. 

An alienation of joint family property cannot be im 
peached on the ground of want of legal necessity except 
by the other coparceners or by persons who have 
acquired the entire intetest of all the coparceners in the 
property. A subsequent transferee who has not acquir^ 
ed^ the entire interest of the joint family is not entitled 
to challenge the validity of a mortgage byihemanagei 
on the ground that there was no legal necessity, (f/ar 
ries, C.J. and Chatterii, /.) SHVAM BeHARI Singh 

RameshwaR Prasad 3ahu. 20 Pat. 904=198 
1.0.208-14 BP. 898=8 B.B. S87-A.I3 1942 
Pj^t 218. 

•’—■Alienatiofi—Manager—Powers of—Mitakskara 
Law. . 

Per /’ll/,/.—The power defined in Chapter I, vectiAn ! 
1, paras. 27,28 and 29 of the Mitaksbam is now taken to ' 
U the ^wer of the manager of a joint family governed 1 
by the_ Mitakshara Law to alienate immovable prooeitv ' 
belonging to the family. The power conferred bv 
verm is wide enough to include the case of expenditure 
made in the interest and for the benefit" of the ioim 

I ARaijy* 

Y. D. 1942-35 


. « , . •..-wav — nanHindi 

The question whether a debt incurred bv a litn, 

responsibility in order to pav 
debt binding on the estate U itself binding on the S 
is really One of fact.. If in the circumslarfces of a Sr 
cular case a person advancing the money is led to belie 
and quite reasonably concludes that the widow is acii 
on of the estate, the estate would be bound, whi 
on the other hand if it appears that the advSn e « 
made personally to the «idow and there was no su 
that she was borrowing on behalf of the estate 
alone would be bound and the creditor would hrs-el 
remedy against the estate. Where the widow ^ 
many words says that she ishypotheiatma !L 
llfetotate,the mortgageecould not ^ 

hension that he is advancing themonMio^the 
the leprevcntative of the estate sIr? J 
having accepted the security of iha-iif,. , * 
possibly ^fSrwards " 

any right to hold the property a„Ta,t S ‘ 

.ill such lime as the waT 

and Yerma. JJ.) Ja, 

ofALIOARH. 200 1 0,641 = 16 B A 01 iJf? 
L.W. 176-1942ALJ 162.1942 oA /Sn«n ?i' 
W-1942 A.W.E, (H.OVj'A lglijlri;,' 
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•Alienation — Widow — Alienation — Barden of 


proof—Justification for transaction— Position of trans¬ 
feree from alienee. See 1941 Dig., Col. 614- Rama- 
HAND LAL t/. DaMODAR DaS. LL.B. (1941) AU 
820=1942 A L.J. 94 = 199 I.C. 369=14 E.A. 367= 
A.I.R. 1942 All. 110. 

—Alienation — Widow— Alienation— Consent of 
presumptive reversioner—Efifect of. See 1941 Dig.. Col. 
6l5. HARf: KRISHNA DHUPI V. UPENDRA KUMAR 
BHOUMIK. 199 IC. 693=14 R.C. 593. 

‘ A lieiuition — Widffw—Alienatton — Necessity — 
Burden of proof. 

In the case of an alienation by a Ninla widow, the 
burden of proof must remain on the person whff 
alleges necessity and to say that a suit by a rever¬ 
sioner to recover property alienated by a Hindu widow 
must fail in the absence of any evidence about the 
necessity of the loan would be in effect to abrogate the 
rule of limitation that he is entitled to institute a suit 
for the recovery of the property within 12 years of the 
date of the death of the limited owner. Where there is 
nothing to lead to the conclusion that there was any 
necessity for the loan except the passage of time and 
possibly the allegation that the widow was not well off, 
the alienation will not be binding on the reversioner. 

<A/tsop and f'erma.yy. )}Alt^ARAlfiSltiGH v COL¬ 
LECTOR OF ALIGARH. 2001.0. 641 = 16 RA 24 = 
1942 AWR 176 = 1912 A.L.J. 162.= 1942 O.A. 
CSUPP) 147 (2) = 1942 A.W.R. (H.O.). 71=AI.R. 
1942 A.189. 

- Alienation — Widow^^ Alienstion—Necessity-’ 

Property under'qurqtahsil'. ■ _ 

Where the recital in a deed of alienation by a Hindu 
widow is that the property was under ‘qurq tahsil it 
only implies that the property had been taken under 
the direct management of the Collector under the provi^ 
sions of the U. P. Land Revenue Act so tha 
he could collect the rents and credit them to the payment , 
of the revenue. In such a case the property w in no 
danger of alienation for the property would be returned 
as soon as the rents had been collected and revenue paid 
and would not justify borrowing. {Allsop^andVcrma,^ 
//V lAl NAkAiN SINGH z-. COLLECIOR. OF ALI. 

2DD I C 641 15 R'A. 24«1942 A.W.R 176 
ll912 I l J 152-1942 O.A, (Supp.) 147 (2) = 
1942 A.W.R. (H.O.) 71=A.I.R. 1942 A. 189. 

__.Alienation-Widow-Alienation-Partial necw- 

sitv-DSctee and sale-Rights of reversionersi l94l 
nH Col 6i5. Ramanand Lalp. Damodar Das. 

(1941) All 820 = 1942 A.D.J. 94 = 199 1.0. 
i6^9-i4 Sse7 = A.I,R. 1942 All 110. 

_ ^lUnation~Wid<rw-Alienaiion^Revers,ontr-- 

Presumption of consent-Signingas wUness-Presump- 

iiAH of Ugal tucessity^ 

It is not very safe to assume that when a reversioner 

aiffns a document of transfer by the widow as a witness 

he roust necessarily know its contents and must have 

rnoToved of the transaction. It is true that the consem 

ftf the reversioner as a person who may naturally be 

aooDosed to have been likely to object to m alienation 

hv^the widow if there was ground for objection, may 

lead in the absence of other evidence to an mferenw 

that the property has been alienated for legal necewity 

but it does not necessarily follow that any consent hy a 

reversioner leads to a definite presumption" that the 

orooerty must have been alienated for legal nec^ity. 

VS and Verma, //) ALLAH DlVA p SONA 

nivi 204 1 0.183=1942 A.W.R. (H.O.) 218-1942 . 

It "T 443=1942 A.L.W.329-AI.R. 1942 A. 331. 

t_lwienation—Widow—Gift by—Suit by nearest 

reversioner to declare void—Mainuinability. See 


HINDU LAW—Co-parcener. 

Specific Relief Act, S. 42. ill. (e). I.L.R. (1942) 
Ear. 340. 

—' •Alienation — IVidow — Gift to unmarried daugh¬ 
ter - Test of validity. 

The texts which provide for the giving of a fourth 
share of their brother's to unmarried daughters are 
directory only. Hence the validity of a gift to a^ 
unmarried daughter by the widow at the time of marxi* 
age has only to be decided with reference to the reason¬ 
ableness of it under the circumstances of each case. 
{Verma and Yorie, //.) KRISHNA PRATAP SlNGH 
V PREMBADA KUNWAR. 203 LO. 97 = 1942 AL.J. 
487=A.IR. 1942A.366. 

- - Applicability—Mabomedans—PJea of application 

of Hindu Law in matters of inheritance—Proof required. 
See Mahomedan Law— Inheritance. 1942 M.L. 
B 4CCfv.) , , 

^^^Applicability-Migrating family-Law applic¬ 
able—Presumption. 

Where a Hindu family migrates from one province 
to another, the presumption is that it carncswilh H its 


person-llaw.i./., the hw and customs ^ to succesMOn 
and family relatims previling m thej^rovmce from which 
it came It is. however, a rebuttable presumption, 

{Broomfield and Sen, JJ.) ^UGaNCHAND BHIKAM- 

CHANG P MaNGIBAI GULABCH^D. I-LR. (1942) 
Bom-467=201 IC 769 = 35R,B.lll*44Bom.L.R. 
368 = A.I.R. 1942 Bom, 186. 

-■ ■ ■Conversion—Conversion of father and minor son 
to Christianity—Effect on status—Subsequent re-con- 
verslon—If tpso facto brings about coparcenary—Debts 
incurred and alienation made after conversion—If binds 
son See J941 Dig.. Col. 6l6. VeNKaTRAMAYYA P. 
SESHAVYA. 2011.0.60=16 B,M. 191=A.I.B. 1942 
Mad. 193-=11941)21)1.^X 877. , . 

•^Coparcener—Alienee of share of—Rights of 
Partition-Liability to payment of debts binding on 
family-Extent-Sale of son’s interests in family pro¬ 
perties in execution of decree for family dehU-Fur- 
ehaurof sons' shares—Suit for partition—ff can be 
made liable for remaining debts of family—RMe. 

In a suit against two Hindu brothers and their sons 
on a promissory note executed by the two brothers for 
joint family necessity, there was a decree 
makers personallyt -ind against their . . 

so far as the latter were concerned to ‘hdj “• 
terests in the family properties The crediiw 
had attached the family propertiw before judgmen . A 
year later the brothers were adjudicated mso . . 
their application, fbt <i«ree-ho!aer unsoae«^^^ 
to implead in execution proceedings the (D . 

as representing the two brother *>*‘f*Sn fo! 

note and he bad therefore to limit bi PP 

suits individually for partition of the ^ares of the 

which they had purcbased. the held 

hands of the Official Receiver. The lower 

that the purchasers were entitled to their 

sons subjec) only to the 9*7“*"* ° "thit a W®" 

although the normal rale the 

acquiring the interest of a Hindu .nforce hii 

family properties should, when he wished ^ ^f 

rights, instate a suit for partition of all he ’ 
the family, and the value of the share ^^uircd woam 

only arrived at after making tb# 

all (he family debts, yet in tiew of the fact that 
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ptoceedi o( (be ^ Je of the sons' shares had been already 
paid oot to oediiors rateabiy. (ho condition imposed by 
the lower Coarts that the purchasers coaid take ^be sons' 
shares only Mbject to the liability for the remaininj^ 
debts of (be family would atQount to a direction that the 
same properties be sold twice over for the porpoae; (hat 
was a potion which no Court of eqaity coold ever 
contemplate. It was in consonance both uith natural 
jajlice and with the spirit of Hindu Law to hold that a 
sale for the satisfaction of a family debt was capable of 
conveying a good title to the puKhaser in the circum¬ 
stances. The diligent creditors having already received 
their shares from the proceeds of the sale of the sons' 
shares in the properties, there was no justification for 
the condition imposed. and«ihe creditors who were still 
unpaid could resort to the sale proceeds of the interests 
of the father in the properties in the hands 4)f the 
Official Receiver. {,ieaek, C. A'rishn<uu<ami 
Aiyttgar and Sowtayya, //.) SreeRAMULU CHriTI 
P. SUBBARAMI RBDDI. l.L B. (1942) Mad. 738« 
202 1.0. 191=16 BM. 460 = 1942 MW.N. 413« 
66 L.W.405=A.IB. 1942 Mad. 654=(ig42) 2 M. 
L.J. 90 (F.B.). 

-Debts. Ste alto HINDU LaW—AUENATIONS. 

•D<Ut— Anuctdtnt dtbt—‘Liability for money 
borrowed for payment of. 

Any money borrowed for the payment of an antece¬ 
dent debt can be recovered from the joint family pro¬ 
perty. {Alltop and Verma, JJ.) ISHWAR DaVALp. 
AMBA PRASAD. 2001.0.427^15 B.A. 1 = 1942A. 
L.W. 169-1042 O'.W.N. 142= 1942 A.L.J. 147 = 
1942 A.WB. (H.C.) 69=1942 O.A, (SupP ) 147 (1) = 
A.I.B. 1942 All 184. 

■Debts—Father—Decree against as manager— 
Sons' shares—If liable to be sold in execution. See 
LANDLORD AND Tenant—RENT DECREE. 23 Fat. 
L.T.403. 

Debts—Father — Decree ayainit—Lf binding 
OH tons—Promissory note by father for money 
borrowed "for family expenset"Sseit against father 
alone—Sent not impleaded — Decree—Execution against 
tont after partition on ground of pious obligation — 
Permissibility — Remedy. 

There is nq warrant for laying it down as an establi¬ 
shed universal proposition of Hindu law that whenever 
the manager or father in a joint Hindu family Is sued, 
the memters of the family or the sons, as the case may 
be. must be deemed to be represented by him. Whether 
they are or are not so represented is a question of fact 
depending upon many things, the nature of the claimi 
the language of the plaint, the subject* matter of the suit 
and the issues which require decision before the decree 
can bo given. Wherein a suit on a promissory note 
executed by a Hindu father for money borrowed "for 
family expenses" It was asserted in the plaint that the 
money was borrowed for family expenses as recited in 
the promissory note, but the sons were not impleaded 
and the plaintiR did not ask for any adjudication which 
would necessarily have the effect of binding the sons; 
but merely relied on the doctrine of pious obligation. 

Held, that the'assertion that the money was borrow¬ 
ed for family expenses was an unnecessary assertion the 
truth of which was not put in Issue, and it was impossi¬ 
ble to say that in the circumstances the father was ever 
sued as representative of his family, itil) less that be in 
fact represented it. Further, when the sons were sepa¬ 
rated from their father when execution of such a decree 
was sought, the remedy of the decree-holder seeking to 
proceed against the sons' shares lay not in execution but 
in theming of a separate suit. {King, /.) Ranga- 
SWAMIUOUNOAN V. KANDASWA.MI GOONDAN. 66 


L.W. 672-1942 M.W.N, 663-A.I.E. 1942 Mad. 
732 vl942) 3M.L.J. 861. 

■ —Debts—Father—Decree against—Property not 
, attached during father's lifetime—Execution against 
joint family property, See l94l Dig , Col, 617. I’RBM 
Das f. Bki; .Mohan Lai.. 198 i.o. 669=14 B.L. 
335. 

Debts — Father—Legal necessity—Borratoitsgs for 
purposes of mill neudy ettablished by father, 

.Money borrowed by a father of a joint Hindu family 
for the purposes of a mill which be had established 
before the birth of a son but which has not been . 
proved to be ancestral property it not for legal neces¬ 
sity and hence the son would not be liable for that debt. 
li^AHtopandVerma, J/) ISHWAR DAYAL t-. AMBA 

' PRASAD. 200 I.O. 427-1942 A L.J.147-1942 A.L. 
W. 169=1942 O.W.N. 142-1942 A. W.E. (H.C.) 69 
= 1942 O.A. (Supp.) 147C1)=16E.A.1»A.I.E 1942 
AU. 184. 

' Debts—Father—Pre-partition debts— MaintM- 
ance decree against father prior to partition—Execution 
against son's share for .arrears after partition Set 
1941 Dig., Col, 6i7. Kamla Prasad v. Ram Pyari. 
A I.B. 1942 Ondh 66. 


■ - ■ L/coss — racner—mromstsory note by—/ndorsf 
mrnt of note—Debt not assigned—Suit against sosss of 
maker—Liabilsty of sons—If extends to foisst family 
property or is limited to father s separate estate. 

In a suit on a promissory note executed by a Hindu, 
brought by the Indorsee of the note, tlie indorsement 
being only of the right under the note and not of the 
debt on which the note is based, the'sons of the maker 
who are sued on the note are liable only to the extent qf 
the father's, separate property that comes into their 
hands and not to the extent of his share of the joint 
family property. {Horwill, J.) NATARAJAN Chet- 
TIAR V. PF.RUMAL AMMAL. 66 L.W. 823-1942 M 

W.N,703-(1942)2M.L.J.668. iu. 

--—^Dtbts—Father—Son's pious obligation—Extent 
of—Sale by father without neeessityr^Sesung aside 
after his death OH grou*i of absence of necessity—Suit, 
by vendee against sons for refund of proportionate share 
of pufchsse money—Maintainability—Liability ■ of 

sons on basis of pious obligation rule, 

A sale by a Hindu father of joint family property for 
no justifiable purpose does not amount to a breach of 
trust. Where a sale by the father Is set aside during 
his lifetime on the ground of want of justifiable neces- 
irfty, the vendee has an enforceable claim against him for 
the return of a proportionate part of the purchase con>i- 
deration, and a liability of this nature comes within the- 
pious obligation rule as against his sons. If the trans¬ 
action is set aside after the father’s death, the vendee 
has a claim against his estate and the situation, is the 
lame. The pious obligation of the sons to discharge 
their father's debt Is not affected by the fact that the 
father s liability is contingent and the contingency arises 
after his death. C./., Krishsarwam. Aiyangar 

-Debts—Joint family — Conarcenei — iwre,. 

against-^ewtion-Creditor's rem^y-If bound to 

attach and sell interest m whole joint family properly- 

?94‘l me " Si Property-.irg,ii;;; 

See 1941 Dig.. Col. 618. ShaNMUGAM Chettmr ► 

^ 156-15 E. M 247 

-A.I.B. 1942 Mad. 97-(1941) 2 M.L.J. 660. 

~—l>-^tf—/mnt family—Manager-AMecedeni debt 
. —Mortgage of aneestsal property to pay conssderaSim 
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for salt oblatntd two months tarlier^Uncle if can hind 
nephew for antecedent debt. 

Where a mortgage of ancestral property is executed 
to pay the unpaid consideration in respect of a sale 
obtained a couple of months earlier there is no disso 
ciaiion and no real antecedency in fact between the two 
transactions, for under such circumstances it is reasona* 
ble to infer that the vendee must have had the later 
mortgage in contemplation at the time of the sale. Such 
a debt would not amount to an antecedent debt. It is 
only a father that could alienate ancestral property for 
bis antecedent debt. An uncle could not bind his nep¬ 
hew for his antecedent debt. {Collisterand Bafpai JJ.) 
Mahabik SUKH Ram. I L.R. (1942; A 498 = 
201 I.C. 416=15 EA.66=1942 A.L.W 468 = 1942 
A.W.R.(H.C.)213=A.1R. 1942 A. 861. 

-Debts—Joint family—Manager— Debts of— 

Legal necessity—Benefit to estate—Onus—Inference of 
payment of Government revenue. See l94lDig.,Col 
619. Babu Lal». Satyanarain Prasad. I.L.R. 
(1941) All. 680=197 10.609=14R.A 202. 

' “Debts—Joint family—Manager—Decree against 
on promissory note—Debt incurred for family necessity 
—Execution against entire family properties—Question 
of liability of other members not parties to suit—If 
Can be gone into. Set l941 Dig.,Col. 6l9. SomaPPa 
P. NaG! Reddy. 2011.0 55*16 R.M. 186=A.I R. 
1942 Mad. 62= (1941) 2 M Ir.J. 1050. 

— "- Debts—^Joint family—Manager—Decree against 
in respect of family debts.—Manager not descril^d as 
such—Sale of family properly—If passes entire interest 
of whole famiiy'v-Presumption. Set 1941 Dig., Col. 
619,* mulgand co-operative Credit Society 
Shidlingappa IShwarappa. I.L.R. (1941) Bom 
682“197I.O. 428 = 14 R B. 215. 

- -Debts—Joint family—Manager — Miners — Admis¬ 
sion of liability after maionly by signing aeccunt xtrik 
ing balance due—Personal liability of quandom 
minors. 

When a debt is incurred by a manager of a pint 
Hindu family, he is personally liable because he is a party 
to the confraci. The others are not ordinarily personally 
liable and all that a creditor can do in such cases is to 
proceed against their interest in the joint family assets 
provided the debt is one which binds them.- But if they 
themselves are parties to the contract, or if they subs© 
quently ratify the contract then they are personally liable 
and their separate estate can be proceeded against. The 
manager is not an agent in the ordinary sensaof the 
word but he does represent the family. Also he is not 
tied down to his status qua manager and when other 
members chose to associate themselves personally with 
him, they are also bound. They are consequently at 
liberty to accept his actions at a later date and to ratify 
them. If they do so they are as much bound as if they 
had contracted liability in the beginning. {^Stone, C.J. 
and Bose, J.) MADANLAL V. KAMCHAND. 1942 N- 
LJ. liS. 

family—Manager s mismanage- 
f^ent—Creditor aware of alt or umxtanees advancing 
on representations of necessity—No proof of inquiry — 
Binding nature of debt. 

Where from the evidence of the income and the 
legitimate expenses of a family it was' clear that there 
could have bwn no necc-ssity to borrow but in fact the 
estate was grossly mismanaged by the head of the 
family who had plunged ihe family Into debt, a creditor 
knowing all the circumstances a-lvanced loans to the 
manager on the strength of his lepreseniations as to 
necessity without caring to make any inquiry as to the 
fruth of these representations, the debts would not bind 
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the other members. {Coliister and Bafpai, //.) Rad- 
hiKAPraSaDp MunnI Lal, ^1942 AL.W.424. 

— -^Debts—Joint family—Manager—Money hmting 
business — Borr<iwtngs—Liability of other members— 
Facts to be proved—Ancestral family business. 

There is a broad distinction between a banking busi¬ 
ness and a money-lending business. The essential 
function to enable, a person, firm or Institution to be 
regarded as a banker, or a bank is that of receiving 
current deposits against which withdrawals could ^ 
made by cheque or any other means. Hence where on 
the strength of promissory notes amounts are given to a 
money-lender manager, the transaction is a loan and 
not a deposit with a banker. In order to make the other 
members of the family of the money lender liable in 
respect of such a transaction it must be shown that it 
was one justified by legal necessity. It has to be found 
that there was a family bu-^iness or rather an ancestral 
family business of money-lending involving both borrow¬ 
ing and lending. The business of money-lending by no 
means invariably involves the assumption that the 
money-lender is himself in the habit of taking loans. 
From the mere fact that a person like hi-i father before 
him did some money-lending business, it cannot be 
inferred that it is an ancestral family business {yerma 
and Yorit, J J.) GORDHAN DAS ». ANANDPRASaD. 

I.LR. (1942) A 247*1942 A.L J- 248=1942 A. 
WR. (H.O )118=1942 Comp. 0.184=1942 A.L.W. 
186 = A.IR. 1942 A. 242. 

Debts—Joint family—Manager not the father— 
Alienation of minor’s share for antceedent debt of grand¬ 
father. 

A manager of a Joint Hindu family who is not a 
father can validity alienate the share of a minor member 
to saiisfy the antecedent debts incurred by the minor 
member's grand-father provided the circumstances of 
the fan ily were such as to leave no other reasonable 
course to saiisfy the debts. [.Nisogi, /., agreeing with 
Bose y., on a difference of opinion between Stone, C.J. 
and Bose, J) DHaRMARAJSINCH v. CHANDRASEK- 
HtRRAO. ILR. (1942) Nag.214 = 200 1 0.696* 
14 R.N 3=1942 NX.J. 273=A I,R, 1942 Nag. 66. 

' Debts—Joint family — Manager — Promissory 
note for amount borrowed for family business—En¬ 
dorsement to third party—Suit by endorsee on note 
against maker alone—Decree—Ex’-culability against 
other members of the family. See 1941 Dig., Col. 620. 
Kamanathan CHETIMR V. Muthukaman Naidu. 
I.LR (1942) Mad. 204 = 201 IC.3=16 R.M.232= 
AIR 1942 Mad. 161=(1941)2M.L.J. 816. 

■ Debts—Joint family of <wa Brahmin minor 
brothers—Debt tneurred by mother tor expenses of 
second marriage of elder aged about 13 years of age— 
Yahaity as against the family and as agunst the minor. 

Expenses incurred by a Hindu (Brahmin) mother for 
the second marriage of her minor son who on the dale of 
such marriage is only about 13 years cannot be held to 
have been incurred for a legiti nate family purpose so as 
to be binding on the joint family of himself and his 
younger brother. But the transaction will be binding 

on the son who obtains the benefit by reason of the 
-econd marriage. iVenhataramana Rao, /.) NATARAJA 
niKSHITHAK V. MAHAGANAPATl DIKSHITHAR. 
201 IC 797=16 RM. 416 = 66 L W. 8l3-=A.IB. 
1942 Mad. 617= (1942) 1 M L J. 622 
“^^Oibts^Afaptag(t—Afi>nfy advanud fpr 
tng family house—One for neeessity. ^ , 

Money advanced to (he manager of a Joint Hiofl 
tamil> for the consiruction of * family ho^^e and of » 
wall, gate, stable, godown and laulne, which 
lary appendages to a housei must be held to be a deo 
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BXNDtr LAW—D«l)t8. { 

wpport^l by family p.ecessity. (^arma an/ Afattiar i 
Lj//. y/) RA'I DLS SivGH l> RAMPXRICHHAN 
Singh. 1991C 657^14 BP 616»8 BE 608>* , 
22P*tLT.l057==A l.R 1942 Pat. 170 ! 

- of creditor to 

make inqmrtet—Outy to hni out past mismauagesnent, 
if ouy. 

A creditor adTancinij moneys to the manager of a 
Joint flindn family is not bound to inquire and find out 
vhy Ibe debtor stCKxl in need of money or whether it 
was owing to antc^eient miemanageinent of the estaie. 
Unless the cseditor himself was a parly to that mis 
roatiigementjif the necessity existed the creditor honestly 
advancing mdney must be protected, and 

AUfvhar LaHi JJ) Ram DiN SivGH r<, RaMPaHI 
CHHanningh. 19910 657=14 RP 616=8 B 
E.808»22 Pat.LT. 1067=A.IB 1942 Pat 170. 

“ -Debts—Prepartition debts—Acknowledgment by 
father after partition—If can keep the debts alive 
against divided sons 1941 Rig,. Co|, 621. .Mohana 
Reddi o. Gangara>U I LB. (1942) Mad. 96 = 14 
B.M 332=(19ai 2 M.L.J. 311 iP.B.). 

'-Deb'S — Wsdow^ Borrowing for maintaining 
married daughter and ton-in laur—Reversioners, tf 
bound. 

Ordinarily it is only a widow that can claim to be 
maintained from the property left by her husband. The 
daughter, if indigent may be maintained, but it cannot 
be said that the daughter's husband and others also 
should be maintained with borrowings which will be 
binding on the reversion It is only if the daughter is 
indigent,and if her husband is unable to protect her. that 
widowed mother would be entitled to borrow even for 
the purpose of maintaining the daughter. (Somavya, 
y.) KotkabaSavva V. VrekaBhadrappa. 65 L. 
W, 68-1942 M.W.N. 360-A.I,a 1942 Mad. 313- 
(1942) 1 M.L.J. 236. , 

Divorce—Custom as to—Pakhali caste of 
Ahmedabad—Custom of divorce—If exists—Validity. 

)941 Dig., Col. 62J. JINA Magan r. BaI JSIH. 
LLJt. (1941) Bom. 536. 


HINDU LAW—Impartiblo Eitato 


— ' — Fami/y arrangetnent—^yalidity—‘Likely future 
dispute—If good eomideration, 

Evidence of a likely future dispute in the family is a 
good consideration for a family arrangement. {Pal, J.) 
Kunja LALv. Hakx I^L. 46 O.W.N. 947. 

Family iettlemeni—A''senee of any eompeting 
tiiltin person claiming title under-^E/feett 

Th re Could be no basis for a valid family seitleiratt 
conferring title on a person which would bind the rever¬ 
sion where it is not shown that such a person had some 
competing title of bis own in respect of the property in 
dispute. {Sir Madhatan A'uiV.) Ramayya v. 
LaKSHMAvya. 20210 1-460 W.N. 1008-16 B 
P0.26-8BR 874-1942 OWN.806-28 PLT 
717-1943 A LW. 2-1942 A LJ 392 -AIR. 1942 
P.O 64-(1942)2M.LJ.249<PO). 


—Family settlement—Binding nstur^Compromise 
of litigation affecting rights of dlfferrnt branches of the 
family—Reghtratlon—Neceselly. .feelOU Dig Col 
627. BlNHF'iHRI TBWaRI V RAM I.AKHAN Tewabi' 
I.L.E. (1941) All 763-198 I-0.18-UEA MS 
-A IB. 1949 Ail 12. , 

-Father—Suit on mortgage by—Addition of sons ^ 

as parties—Money decree agdnst father alone—D smU- 
sal of suit against sons—Execution—Interests of sons— 
If can be proceeded egain«t See 1941 Dt*., Coi 618 
KESHO RaMB. Ram DuURi. 17 Lack. SIB-AT 
B. 1919 0udh8. **■, 


■ Gift—V ahdtty—Requirements. 

According to Hindu Law, acceptance by the donee ie 
es«eniial to the validity of a gift and delivery or taking 
of prsseasion i** but one of the modes of acceptance. It 
is however, sufficient if the change of possesion l.s such 
as the nature of the case admits of. Where the donor 
is ouLdf possession and has done everything In his power 
to complete the gift, the fact that possession has not 
been given is no answer to a suit by the donee against 
the obstructing party. Where the donee was present 
when the deed of gift was written and the donors had 
done all tiiat they could do to complete the gift by 
making an application to the revenue authorities after 
the registration of the deed for entering the land in the 
donee's name and by further agreeing to the donee being 
shown in personal pussession of the land which bad 
previously been entered in their possession, the gift was 
not open to any legal objection whatever. (7'^* Chand 
and Din Stahomed. f/.) MaDHOSinGH v. JaMES R. 
R. SKlNNiJt. 203 1 0.404-1942 rLJ.'HO)20l 
-44P.L.B 382=A1B. 1942Lab 248. 

■ Impartible estate—‘Mainlenanee — Illegitimate 
son of former h dier—‘Right to claim maintenance from 
succeeding holder of estate. 

An illeg timate son of a former holder of an imparti 
ble estate is not entitled to claim maintenance from the 
umindari in the hands of the succeeding holder, in the 
absence ol proof of a -pecial custom. {King and Abdur 
Rahman. //.') KONOaMA KaICKER v. DONDAMA 
NaiCKER. 1942M.WN. 71. 

■ ■ '/mpartible estate—Mitakshara—Sudra family 
—Illegitimate sons of coparetner—If entitled to main- 
tenance out of the estate—Deed—Construction— 
“Purusba santhalhi”—//■ iwsludes illegitimate sons. 

Where the younger sons of a person (a Sudra) 
claimed that the family property was partible but were 
l»rsuaded by the father to recognise the impartlbility of 
the estate on a proper allowance being provided in per¬ 
petuity for each of the three junior branches and a deed 
was accordingly executed giving the sum of Rs. 1 000 
per month to each of the three younger sons for life and 
providing inter aliat “After the life of the said V (one 
.of the sons) his purusha sanihaiki %\iz\\. xn perpetuity, 
be paid the ajpe allowance amount . . . and if any 
of the aforesaid branches should die without purusha 
santhathi either by way of aurasa or by way of adoption 
the allowance amount shall go to the gnatir, and further 
should any of the said three branches become extinct by 
the total absence of purusha santhatki either by way of 
aurasa or by Way of adoption the allowance shall be 
stopped,” 

Held, that the illegitimate sons of V cannot claim to 
bewithin the meaning of the ex¬ 
pression in the clause and V’s branch became extinct on 
bis death leaving neither a legitimate nor an adopted 
son. The term aurasa has always been used to refer to 

the son begotten by a man himself on his lawful wife 

[The view of the High Court affirmed on this point.] 

Held, further (levcising the decision of the High 
Court) that the rights of junior memberTto maintenance 
out of an imoartible estate can only be ascribed to 
custom. 2 M.L.J. 972 (P.C.). Foil The 

illegitimate tons of V are pot entitled either to any 
attowarce under the deed or to maintenance under 
Wndu Lew. {SirCeorgt Rankim ) KuiiaRA KRISHVA 
YsCHEndra b Rajrswara r,o. tl.B (1942) 

(1948)KAr. (PC) 1-188 I.O. 

394 = 1942 MWN. 
167-68 L W. 66-1942 A L.W 154-1942 0Jk.77- 
1942 PWN 69-19420WN. 137 - 44 PLJl 168 
-76 0.L J.49-1949A.L J 194 - 46 O.W N. 6S7- 
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HiNDtr LAW-Inherltance- 

44 Bom.L.R. 661=A.I.E. 1942 P.C. 3.-=(1942) 1 M 
L.J. 1S2(P,0.). 

-Inheritanre. Sf/ HINDU LAW—SUCCESSION. 

--Insolvency of father—Debt contracted by father 

■for family purpose—Son separating from father before 
insolvency—Power of Official Receiver to sell son’s in¬ 
terest — Suit by creditor against sod after insolvency of 
father for recovery of-debt—Parties—Official Receiver— 
If necessary party. See PROVINCIAL INSOLVENCY. 
ACT. S. 28 (2). (1942) 1 M.L.J. 173. 

——Jain Kalars—Dissolution of marriage by aban¬ 
donment—Custom not opposed to public policy. See 
Custom—Jain Kai.ars, 1942 N.L.J, 510. 

' ■■'■■■■' Jains—fVid&w—Righfs in her husband's property 
—‘Custom. 

It is a custom among the Jains of the U.P. that a 
Hindu widow acquires an absolute interest in her 
husband’s self acquired property but there is no such 
custom with regard to the ancestral property. {Allsop 
and Verma, JJ.) ALLAH DiVAp. SONA DEVI. 204 
I.O. 133=1942 A.W.R (H-O.) 218=1942 A,L J 443 
=1942 A.L.W.p29=A.I.R. 1942 All. S31. 

-Joint family—Alienation. See HINDU LAW— 

Alienation. 

Joint family—Ancestral property—Ineidents 

Effiet of partition. - 

A Hindu who obtains, possession by partition of a 
share in property which was ancestral before partition, 
holds his share in that property as ancestral property. 
If he has no son it is his separate property tn the sense 
that he may alienate it before such lime as a son u 
to him. A son would nrone^ty 

,Mh .n DEVI. 204 10. 

Verma.JJ) ALLAHHIVA j 

133 = 1942 331. 

1042 A L W. 329—A.L"' . » «. • j 

..^ffuriness—Ancestral ousiness and 

business newly ug^ween an ancestral business and. 
The destine r ances/or as a source 

* *rh?e*rah1p relations is patent. In the one case these 
rptnlt bv operation of law from a succession on 
of an ancestor to an established business, with 
.'.'Sts .Ad oblis».ion.. In .b. other they ,e„ 
V.-^otPlv on contractual arrangement between the 
"J (Davis, C.J. and Westm, /.) HaRIOMAL 
K! miAL V. FIRM UttamCHAND. 198 IXf. 567=14 
as 144=AIR. 1942 Sind 17. 

Joint family—Business—Ancestral business— 
Minor ^ becoming sole owner by inheritance— 
Manager appointed by guardian carrying on busi¬ 
ness ’A the usual course — Liabilities— Minor, if 
bound— Rights of third parties. See 1941 Dig.. Col. 
623 SUGAM CHANI) & CO. ti. LADURAM BALKISAN- 
DAS. I.L.R.(1942)Nag.281. 

faint family — Business—Ancestral business — 
What is—Business carried on by father in partnership 
with stranger—Death of father—Eldest son starting 
fresh business of same nature at old—If ancestral busi¬ 
ness— Debts of—Liability of other sons. 

A Hindu carrying on business in medicine in partner¬ 
ship with a Stranger died in ]926. leaving three sons 
who were all minors on that date. The business was not 
wound up till 1935 and all the as.sets of the business 
continued to remain with the stnanger-parlner. In the 
.meaiiwhile, the eldest son of a deceased who had be¬ 
come a major, started a business in medicine in 1929, and 


HINDU LAW-Joint famU?. 

borrowed money on a promissory note for the purposes 
of that business. The two younger sons denied their 
liability for the debt on the ground that the business 
was a new business and^ot an ancestral business for 
which they could be liable. 

Held, that the business started by the eldest son 
(manager) bad absolutely po connection with the old 
business carried on by his father, and the fact that the 
business started was of the same nature as the old busi¬ 
ness could not make it an ancestral business so as to 
render the younger sons liable for its debt. (Veniaia' 
ramarut Bao, J.) SOONDARARAJALU v. SHANMUGaM. 
1942 M.W.N.67=65L.W. 148=A.I.R. 1942Mad. 
324=(1942)1 M.L.J. 184. 

-Joint family—Business—Dissolution of firm— 

Previous accounts of business—If can be gone into. See 
1941 Dig.. Col. 624 GURDlT SINGH v. SiRI RAM. 
197 I.O. 633=14 B. Pesh. 60 

__ family business-BusinesK, started by 

father—Nature of decent to son—Bight of grand- 

In the case of a business started by tne father nis 
interest in 4be business on his death becomes ancestral 
in the bands of his sons and consequently is' property 
in which his grandsons obtain an interest by birth. As 
it would be impossible to divide such a business into 
parts, some ancestral and others not, the whole must b 
treated as ancfestral joint family properly in the bands 
of his grandsons. The after born •'on/ca'inot question 
what their fathers and grandfather did before tjcy 
born and any aliena.ion made for 
business or for necessity would be justifiable. (Stone- 
C I and Bose. J.) BAHADUR SiNGH r-.’GiRPHARI, 

lal. rXR (1942)Nag. 643 = 200 I.O. 168=14RN. 
319=1942 N.L.J. 121=A,I,E. 1942 Nag. 39. 

'Joint family business—Management of one item 


of business by t'unior membei—Binding nature of his 
acts regarding other members. 

fri a joint family in which several businesses are carried 
on, the karta or the eldest member of the family cannot 
manage all. He has neccLarily to entrust portions of it 
to the younger members, and their acts would therefore 
bind the whole family. (Agarwal and l^<^deley.JJ.} 
PIAREV LaLP. MAHADEO PRASad. il99 I.O. 698*14 
B.O 614=1942 R.D. 320=1942A,W.R. (0-0.) 109 = 
1942 O.W N. 167=1942 O.A. 88=A.I.R. 1942 Oudh 
311. 

--r -Joint family—Business—Nature of—Individual 

or Joint—Burden of proof. . 

Whether or not it can be said that if a joint family is 
possessed of some joint property, there is ? 
that any property in the hands of an indmdaal m 
is not his separate individual property but joint pwperty, 

member of joint undivided family 

acquisition of property for bis own benefit and unlMsit 

can be shown that the business grew J?'"* 
property, or that the earnings were blended 
family estate, they remain free and separate, q 

tion whether the business was begun or 

the assistance of joint family property or^ a family^ 
ness is a question of fact upon which the >''.*9* . . 

of proof lies upon those who claim a share in 
ness. It is intelligible that a 
commence a busines-s might well be told 
do not want to engage in the particular ventur P 
or to be responsible for the debts incurred in 
therewith, but that a certain sum could ^ PJ . jp^ior 
loan to enable the venture to be earned on by ■'^v ^ 
on his own account. Such an inslanw 
how wrong it would be to jump to the conci t 
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HIKDU LAW-Jolnt f aally. 

whit appears to b* i loin i» not In truth a loin becaoie 
there is a joint baainess or some other joint property. In 
inch cases the jnnlor member upon a partition will be 
entitled to hi* share in the asscU oI the joint business 
which made the loan including the debt due from^ 
money recorered from himself. There b no more para¬ 
dox in thb than already lies in the fact of the family or 
firm hiTing made him a loan. (Sir Ci*ret Ranking 
BHURO Mal V. JaOaknatH. 46 O.W.N. 613» 1942 
A.IiJ. 264*199 IC 834=IL.E. (19421 Kar. (P 
0 ) 33=14 R. P C 121=8 BR 691=66 L.W. 377 = 
1912 OlVN 417-1942 OA. 310-1942 AWR 
(PO ' 25=1912 ALW. 450= 44 Bom LB 767= 
23PLT. 620-R IR. 1942 P C. 13=(1943) 1 M L. 
J.70(PC). 

- Joint family — Butintts — Exttnuon—Whtn 

iustifiid. 

The extension of ihe joint family business of manu* 
factoring chadas a sort of plain large anklet worn by 
women {or the manafacture of brass pots is justifiable^ 
the extension being tiutdtm gauris with the mano 
fact are of cbadas as the class of persons who manu¬ 
facture the one u^ually manufacture the other as well. 
'{Stcfu. C j. and /) BAHADUR SiNGH 

Giroharilal. I.LB. (1942) Kag 643 ^ 2001.0. 
166sl4B.N. 819<»1942 NL.J. 121»A.I.B. 1942 
Nag. 39. 

- Jjtnl fafnily-^Coparctntr^Rtght to give valid 
disckaret^Dfcree in favour of ieint l<^iiy—Paymtnt 
to) uni or member—If eatitfaction of detne^ Joint 
dicret^Payment to one decree^hoidtr. 

A payment of the amount due under a decree to one 
of a number of joint decree-holders cannot be treated 
as satisfaction of the decree even in part unk$s it is 
admitted by the other decree-holders or proved that he 
and the others to whom the gponey was due owned 


HINDU LAW-^Jolfit fanlly. 

See SUCCESSION ACT, S, 278. 44 P.L.B. 830 (F B.). 

- jennt family-^PatkifU insolvency — Effect— 

Aitaekment of family tropertyby decree holders against 
father — tffect-^Son questioning fathers debts— 
Rights—Effect of S. 64, C. P, Code. 

On the Insolvency of a Hindu father^ the power of the 
father to sell hw son’s share in the joint family property 
for his own debts vests in the receiver. Where there is 
an attachment of the family property in execution of 
decrees against the father before the insolvency, it Is 
not open to the son to take advantage of the attach* 
men! and claim that the receiver has no power to sell 
the properly It Is only by S. 64, C.Pt Code that 
certain disabilities are Imposed upon the father when 
the son’s interest is attached. S. 64 does not put an 
end to the power of sale. Its only effect is that such 
transferees cannot prejudice the rights of the attaching 
creditor. So long as there is no dispute raised by the 
attaching creditor regarding the sale by the receiver it 
does not lie in the mouth of the son to question the 
sales. The power of the father to sell does not come 
to an end by virtue of the attachment: it is only quali¬ 
fied by the attachment, It is only the attaching credi¬ 
tor that may insist upon bis rights being w*orked out. 
The son has no right to rely on it. Moreover if he 
questions all the debts^ of the father* he cannot take 
advantage of the attachment of the decree holders and 
at ihe same time challenge their debts. He would not 
be enforcing a claim under the attachment within the 
meaning of S. 64. C. P Code. (Grille, C.J. and 
Puransi. /) LaXMINARAYAN V. DjNKAR SHANKBR 
RAO. 1942 NX J. 699. 

Joint family — Gift—Deposit of moftey in joint 


names of husband and wife—Husband owner of money 

and after his death Wife to get same—Construction— 

. j 1 £ •* L • -.V ^ ww .u Bequest—Validity—T* P. Aet, Ss. 122 and 123. 

wparate and de6n,te shares in .he d«ree. Where the ^ 

omt decree u o«n^ joinTnamw of himself and . his wife, and on the 

to one of the wife after his dea.h, 

who »y or m part of .he dea« 0 of the share oNha ^ 


partiailar member In the decree, when such member is 
a junior member who is not the karta and is not duly 
authorised to receive payment on behalf of the Joint 
family. (Harriett C.J. arid Dhavtt /) KUMAID 
Kumar Sinch v. amar Nath Singh. 21 Pat. 
822-204 to. 234=AIB 1943 Pat. 10. 

- ■ — Joint family^C« par<ener—Suit againtt—Ai’ 
taehmtnt of propt'ty before tudement—Death of eo' 
parcener before judgment—Subsequent decree—Executa- 
bilityagainii property tn hands of survivor—Effect of 
attachment. 

Where there b an attachment before judgment of 
family properly In a suit against a member of an undivid* 
ed Hindu family who is noi sued as the representative of 
the family and (he defendant diet before the decree is 
passed, the right of the survivor in the properly is not 
affected, and he gels the property free of the attach¬ 
ment. In such a case the attachment is merely inten¬ 
ded to protect the property from alienation by the defen¬ 
dant pending the decision of the suit; and until the 
decree is passed the attachment cannot operate to ren¬ 
der the properly attached available for sale in execu¬ 
tion (Leach, C.J. and Lakshmana Rao, /) 


resulting trust in favour of the husband in the absence 
of proof of a contrary intention, there being no presump, 
tion of an intended advancement in favour of the wife. 
The ownership of the money deposited depends upon 
the source from which it came. The fact that there is 
a provision that it is payable to the wife after the has- 
band’sdeatb obviou-ly indicates a bequest rather than a 
gift of the money, but a Hindu father has no power to 
make a will in respect of joint family property which will 
bind bis son. A Hindu joint family consisted of one 
r, his wife B O, and his son K. On 30—4—1932, T 
deposited a sum of Rs. 5 000 with a limited company in 
the joinr names of himself and his wife, and the receipt 
given by the company stated, "T is the owner of the 
money. After his lifetime, ^ Z7 is to get the same. 
T di^ qn 20—9—1932, and disputes arose between the 
widow and the son of 7* as to the money, each claiming 
it to the exclusion of the other. 

Held (1) that the mere fact that the deposit 
was made in the name oi B D also did not show 
that a gift to her was intended; (2) that as 
R^had noninterest in the money at the time it 
was deposited it must be held to be either T's 

and 


It 


1943 M^W M-ikl R 1948 Mad^ property of himself and 

o M T T tag’ 149-(1942) j his son K ; (3) that though a bequest was intended in 

^ ^ 1 favour of 5 Alt Invalid as a Hindu father had no 

——Joint family—DeUi, See HINDU LAW povrer to make a will of joint family pre^rtj ; (4) that 

u to constitute a legal and'valid gift, tbcie nmstbet 

(2) Debts ' tTantfcr of the ownership to the donee during the Ufe* 

—Joint famUy-Esaentiftl featuits-Jojnt family time of the owner under Ss. 122 and 123 ,T.P. Act: 

property—Letters of admlnlitration-If can be granted. I (5) that otv the cowruction of the deposit receipt, It 


4 
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HINpTT Law—J oint family. 

must be held that there was no gift of the money and It, Ayyar p. Ranganavaki Ammal. 20010. 102 
was also clear that there was no such delivery of the *' 
property as was required to make a valid gift; (6) that 
if the son K showed that the family consisting of himst-lf 
and his father possessed joint family property which 
included this sum of money, the son A', would be 
enii’led to the amount. {Brojm^eld and xeklin. //.) 

KeSHAVLAL TRIBHnVANDA.Sp. B\1 DAHI 204 I C- 
212*44 Bom.L.B. 839= A.I.R. 1943Bom. 7. 

'J^nnt family—Joint family business — Conlinua- 


14 R M. 704 = 11941) 1 M.L J. 667. 

—-’■■Joint farail>—)oint family property—Ancestral 
property—Properly, inherited from maternal grand- 

» pthef. See 1941 Dig., Col. 625. MOHAN LaL p. 
AM DayaL. 16 Luck. 708. 

-Joint family—Joint family property—Creation in 

the absence of nucleus. See 1"411'ig, Col 625. SHAM- 
RAO V. KrisHNaRaO. 198 10. 393= 14 R.N. 219. 

- —loint family—Joint family property—House 

built out of contributions by brothers earning and living 
separate. 1941 Dig.. Col. 625. MOHAN LaLp 
Ram Dayal. 16 Luck. 708. 

-Joint family—Joint family property—Incidenta. 

See 1941 Dig., Col. 626. PREM DaS p. BRIJ MOHAN 
L.AL. 198LO 669=14B.L336. 

.— Joint family—Joint family prop^ty—Vwc/eu# 

proved to exist—Presumption. See 1941 Dig.. Col. 626 
GURDIT Singh r. SlRI KA^. 197 I.C. €83=14 R. 
Pesh 50. 

Joint family—Joint family property-^Presump. 
lion—Property ae^nired by member—Presumption from 

nucleus—tPken arises. _ 

^ In order to raise the presumption that a property 

(C.O ) 141 = 1942b.A.*120= 1942 O.W N TsV^ A.l! | acquired hy a mem^r of ajoint family Is a joint family 

R. 1942 Oudh 335. ’ ‘ * " ‘ .. ‘‘ 


tion after separation—Status and rights of members— 
Debt due to family—Suet by former karta—Maintaina¬ 
bility—AppUeability of 0. h P. 9 C.P. Code. 

Where .after partition the members of the original 
joint family carry on the business formerly carried on 
by the family, the po'^tiion of the members of the family 
with respect to the said business is that of partners and 
the l)u-;ines.s becomes one held by them as tenants in 
common. A «uit by the former -karta alone in re-pect 
of debt due to the partner.'-hip cannot lie Hence if such a 
suit is brought it has to be dismissed andO. 1, R, 9 
does not apply to such a case. {Bennett and Gkulam 
Hasan, JJ) BphaRI I.AL v. KamCHaNDRA 
Sharma. 20010 172=MR0. 670=1942 A.WR. 


property, not only should the nucleus of the Joint family 

, ^ . ... iDfooerty be «st*bJished to be sufficient for the acquisi- 

Jo nt family— Jo, nt family and j, established 

. . . ... i. • , 11 /that It was available to the acquirer. {Akram and Pal, 

Th^Mitakshara gives the sons a right by biNh m an I ^ AMRITa Lal Sen p. SUNATH DaL Sen. 203 

joint family property whether ancestral or otherwise ana I j ^ 188=76 Ct.J. 872=46 O.W.N. 239=A.IB. 

makes it clear that they succeed by survivorship ario n 
by inheritance in both cases, but there is a ditterenc 
between joint family property and ancestral join • 
property. /Although {he son has a righj by 
father's and in his grandfather’s property - 
18 dependent on his father m interest as 

estate and since the father h« ^ P „„ ^acquiesce in the 

it was acquired byjiimself. the son ^ 

father s disposal of b's.®"" ,,,v^a right In the grand 
since both have ‘n^iscrimi of interdiction, 

father’s estate the son n *pahadUR SINGH «» 

{Sicne, C.J. w Vl042) Nag. 543=200 10 

GirdhariLAL jjL j 121=A.I.E. 1942 


166=14 R.N. 
Nag. 89. 
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/. . / .nilo-J<^”* ^ a»effleal pro- 

Joint J g„, forming joint family—Self- 


perty Bather on taken by sons—J f ancestral 

aeyuired pr^J'^, unants ^irfcomrrfm^ 

^^wh^^^^lHndu father who is a member of joint 
Where a i* ^^,^5 ggjj properly, such 

family ''•tb j j^e hands of the sons not as tenants- 

as -joint tenants. They take it as joint 
family property. {Harris, C.J. and Chatterii, Jf) 
cuv\M BeMARI StNGH V. KaMESHWAR PRASAB 

SAfiu 20 Pat. 904=1981.0. 208=14 E.P 393= 
8 B r' S37=A.I.B. 1942 Pat 213- 

- Joint family—Joint family property—Acquisition 
by joint labours—Absence of nucleus. Jrr 1041 Dig., 
Col. ^24. LaCHMI NaraIN V. MOSADnl I.At.. 
17 tuck. 327=197 1.0.217 = 14 E.O. 287=A.IR. 

1942 Oudh 156. 

——Joint Jamtiy—Joint family property—Acquisition 
by members out of capiihl or Income. See 1911 Dig, 
Col.r'24. Baji KaOTuk-ram r/. Ram Kri.shna. 
198 I.O. 681 = 14 R,-N. 228=AI.R. 1342 Nag. 19. 

——Joint family—Joint family property—Ancestral 
or self-acquired property—Bequest by father to sons— 
I.imited interest conferred—Character of property— 
Presumption as to—Joint tenancy or tenancy-in-coni* 
mon. See 1941 Dig., Col. 625. RaMachandka 


1942 Oal. 558. 

' Joint family—Joint family property—Property 
acquired by joint exertions without ar.cestrai nurleus, 
S'/ 1941 Dig.. Col. 627. PREM DaS r. BRiJ MOHAN 
I.AL. 198 IC. 669^4 R.L. 336. 

" loint family—Joint family properly—Property 
jointly acquired by members—Presumption. Jm941. 
Dig., Col. 627. GURDIT SlNCH v. blRl RAM. 197 
IC. 633=14 B.Pesh 60. 

' ■ - -Joint family—Joint family property—Separate 
property thrown into common slock. See 1941 Dig., 
Col 627 Gurdit Singh v. Siri Ram. 107 I.O. 633= 
14 B. Pesh. 60. 

Joint family—Joint or separate property—fn- 
suranee policy. * 

A member of a joint undivided family can make 
separate acquisition of property for his own benefit, and 
unless it can be shown that the business from which such 
property is acquired grew from the joint family pro¬ 
perty, or that the earnings were blended with joint 
Lmily estate, they remain free and separate. Therefore, 
a policy of insurance the premiums for which have been 
•paid by a member of a joint family out of his sepyate 
estate Is his separate property. (Almmd. J C.) 
Mohar Singh Revel Kaur. 201 LO. 341=16 
E Pesh. 21=A.I.E. 1942 Pesh. 42. ^ 

-- Joint family— Manager-Accounts—Decree m 

basis of aecetunts taken—tf can be passed. . ,, 

Although the of a joint family is liable to 
account to the coparceners, a decree cannot M 
against him for the money that may be found due on the 
accounts being taken, without partition or without 
moval of the karta from bis position as such karta. 00 
1 mg as the family remains joint, the assets found out on 
accounting must be in the cu«itody of the karta. {Pal, 
J.) Kunja Lal V. Kara LaL. 46 O.W.N. 947. 

- Joint family— Manager—PremiJsory note by- 

Suit an—Other coparceners not impleaded—Decree 
I pretnding for execution against family property— 

I Remedy of creditor. 
























5^1 


INDIAN DECISIONS. 


56a 


BlNDir LAW-Jolnt fsmUr. 

i 

Where the manager of a joint Htnda family, who is 
not the father, is sued on a negotia>)le instrument 
eaecotcd by him in his personal capacity, and the decree 
in Such sQii contains no direction that it shall be executed 
out of family property, only the defendant can be failed 
upon to sa’.iify the decree. The creJlfor has only him*, 
self to blame if he contents himself with suing on the 
instiumt-iits, He could, if he wished, add a claim on 
the debt and join the other coparceners as defendants or 
,he can bring a separate suit against them on the debt. 
(Lr/ieh, C.J., iVaJsv.rik, firithna 

txotmi .lyyangjr anJ Patnuiali Sutri, //.) NaGI 
RedOI V. SOMAPPA. 204 I.O. 198=1942 M.WH. 
728(2)=55 L.W. 789 = A.I.E. 1913 Mad. 1=(1942) 
2M.L.J.691(F.B.). 

■ 'Joint family—‘Ncminai nucieut—Purthate by 
one of Ihi brothifs—Co/tdudihmvingIrtaltiUMt as faint 
Proftrtj—F.ffict.' 

Where though there was a nominal nucleu.«i, it was not 
by any means enough to enable the purchase of a house, 
one of the brothers forming a joint family, purchases a 
house in his name out of hi.s earnings and by his conduct 
In allowing his bro-hers to live with him in that house 
and enjoy it as joint family property waives his rights of 
Mif acquisition, the propeity will be deemed to have been 
brought Into family. ^Ntyogi, NaGORAO v. 
VlTHOBA. 1942 N L.J. 21. 

-Joint family—Nominal sale by one brother to 

anoiher—If effects a divi.sion in status and affects the 
nght of survivorship. Stt 1941 Dig.. Col. 628 
RaMANNA JACANNAHHA RAO. I.L.E ^941) Kar 
fP.O.) 83=1.1. R. (1942; Mad. 886 ^ 

■Joint family—Presumption—Ab*ence of joint 


HINDU LAW—Maintenance. 

Where a payment under a mortgage in favour of a 
joint Hindu family is made to a junior member of the 
family under the express dkection given by the manager 
of the family (the mortgagee), it is a payment made to a 
person authorised to receive it and opt rates as a valid 
discharge of the debt to the extent of the payment. But 
the junior member has no right to make any remission 
when he is not aulhori«'=‘d to do $ 0 . {Man-har fall, 
/) GopaLjee Jhm- UPENnRA NaRainJha. 202 
I.O 495=15 RP 122=9 B E 8 = 23 Pat.L.T. 384= 
A.I E 1942 Pat 408, 

--loint family—Who go to constitute it—Effect of 

adoption—Continuity of family— Termination, if possi¬ 
ble. 1941 Dg., Col. 620. Bajirao TukaRam 
Ram Krishna. A»I.E 1942 Nag. 19=1981.C, 681= 
14 R.N. 228. 

-Maintenance—Female—Nature of right—Arrears 

due to female claimant if her stridhan. 1941 Dig., 
Col 630- JanardHan **. SONABAI 19810.293= 
ILE (1941)Nag. 16 = 14 R.N. 211 = A.I.E. 1942 
Nag. 30. 

Maintenance —tlleeiiimate son —Father 'not 


family propeMy. AVr 1941 Dig.. Col. 628. MohaN 
LaL». RAM DAVAL. 16LUClt. 708. 

Joint family—prtsumptitn of foinlntss—Scope 

At the outset one starts with the presumption that a 
Hindu family is Joint but the presumption become^ 
weaker and weaker further one goes from the founder of 

the family. {.Niyogi, j.) Wasant Nilkantm Potey 
V. BalwaNT Rao. 1942 N.L.J. 478. 

'——Joint family—Presumpfion—SeParatf entry in 
khewat—Contracting of debts in their awn name—ff 
fk/ficitHt provt jfpitratick, 

Whtre a number of sons are left by a Hindu father, 
the legal presumption according to Hindu Law is in 
favour of their Jointnes* and not separation. The facts 
that their names are separately shown in the khewat 
and that some of them have contracted debts in their 

Vrovt separation in the 
family. /. and Salhr, A. Hf.) BaLMak. 

UNO n. BUDHU SlNrH. 1941 ED. IliJtwJi 

O. A.(8upp) 954=1941 A.W.E (Rev.) 1206. “ 

^ Jmnf family—Pi fit of repr,,tntMicn- Aliena- 

/•M for necesiity-Pight to efeel-Copare.ner other 
manager—Competency of. ttker 

y"**®*'***^ ‘bat only the manager of a <nin» 
Hind, (.mil, po,„ W" 

family pro^.iy for family necc«ity ,0 as to kL tk 

interests of ail the undivided memLs of he hmtil 
whether they are sdalts or minors. There is no 
for the v„w that *ny coparcener may deal IT, 

farnlly pwperty for nece^si,,. (ffarrl,, C 
/) SHYAM BkHARi StNGH e 

PrasadSahit. 20 Pat. 904»198 LO 

P. 393 - 8 8.E. 337^ A IR 194ap« ® 

member mnder dire(,,,m of mtn- 

Y. D. 1942-36 


possessed of any faint family property—Liability to 
maintain adnlt illegitimate ton. 

An illegitimate son cannot claim higher rights than a 
legitimate soni and a Hindu father who is not possessed 
of any joint family propeity is under no obligation under 
the Hindu Uw to maintain his adult illegitimate son 
during bis lifetime, ^'enhataramam Rao, /.) 
MiinIAPPA MUDAIIAR V. KUPPUSAMT MUDALIAR 
2021.C. 124=15 EM. 459=1942 M WN. 80(1)= 

y /'■W. 86=A,I.E..1942 Mad. 419 (2)=(iy42)l 
M.L.J» 181. 

-Maintenance—Impartible estates — Illegitimate 

sons of preceding holders—If emi-led to maintenance. 

See Hindu Law—Impartible Estates. 

- ’-'^fainttnasece—Widow—Claim for arrears of 

deredT/Z^''''^'"'* to be conti- 

J! rfrcrrfiri.r amount of arrears. 

unih^rr^A^^M® ’'•‘u for arrears of mainten* 

ancc hy Hindu widows have a very large discretion to 

grant or w«t^ld those arrears with special reference to 

he urgent need and nece»nties of the widow. Conduct on 

;hepari of the widow, such as to lead the person in 

charpof the estate to belitve that be would not be 

called upon to meet suddenly a claim for a large sum of 

*" whether 

fr, ik u .*'-'ears of maintenance ought to be allowed 

in whole or in part. \Broomlield and Sen. f f ) Datta 
TRaYA MARUII r. LaXMA'T JATT.APPa. I.L R (1942) 

, --~.Vainlenanee—mdow entitled to, in passessiem of 
-pT^isi^f^*'*^^'*'^ r-rtvrwVwr, to retettr- 

Wk^? tn deeree—Desirability, 

I siol maintenance is in pisses* 

! ^ ^ f ^ ^ Pfop^ny. m a suit brought by the rever¬ 
sioners to recover It. itisoperr and proS t^make 

proMSi^or her mamienance fr..in out of that property 
j of juMice 

IWR A W*i“ (S 5, “eo AX*^^ 

53 1W2AW.R (H0.)84-AlR.1942Am35. 

bk-sgaSeKced. ' ' ui!l-/Xzya- 

. ten?rlJTlK'‘*i’''''! “P®" * f^'' 

tenarvee of the dtughtefin-Uw in a family gcvtrned by 













5^3 


THE YEARLY DIGEST, 


564 


HINDU LAW—Maintenance. 

the Dayabhaga school exists whether the heir take upon 
intestacy or by will or b> gift C jnsequently, the widow? 
of a predeceased son of a testator is entitled to claim 
maintenance by the sons of the testator who take under 
his will. (Ame^r Alls /.) FOOL COMARI DASI » 
DEBEndRa NATH Heal IL.E (1942 lOal. 202= 
202 I.C. 80=15 R.C. 278=46 C.W.N. 379=A.IE. 
4942 Cal. 474. 

. •• — Miintemnce — Widow— Qutnfum — Considera¬ 
tions—Burden of proof as to income—Consequences of 
failure to produce account books. 

Courts should not go into minute details in mainten 
ance cases but should rather view things broadly. A 
maintenance holder is not entitled loan exact percent 
age of the total income and persons in possession of only 
a limited estate should have something to form a sinking 
fund against bad times. Ip the case of a tonsured 
widow, she does not require a great deal of money either 
for her clothe® or jewels or for her entertainment She 
is entitled to live in the style that sho ought to have been 
living in the time of her husband. Liberty could always 
be given to either party to apply for a variation on 
change of circumstances. If people who defend main 
tenance suits do not exhibit their account books or go 
Into the witness-box to prove how much the income is. 
the Court can di aw an inference from such a reticence 
and they would have to thank only themselves, if the 
suit results in a decree for more maintenance than 
should have lieen awarded if they had produced all the 
available evidence. {^Stonc, C. /• <>nd* B'^sc /.) 
CHANDRABHAGABAI V. ANNAPUKNABAl 1942 N.L J. 
367. 

■Maintenance—Widow—Right of to maintenance 
—Nature aryl extent of—Claim for arrears of mainten 
ance accrued due during husband’s life tin.^^nforcea- 
bility against propertv in the hands o' surviving copar¬ 
cener. See 1941 Dig.. Col. 631. RAGHUNATH AMBaI- 
DAS Dwakkabai JaGANNATH. 1971.0.887 = 14 
E.B. 266. 

- Maintenance—Widcno^Rigkt of—Young widow 

leaving family house to livexvUh parents—If affects 
ri£ht or amount of future maintenances % 

The fact that a Hindu widow, who is 
leaves the family house and goes to hve wi [j 
ents cannot be said to be <>^ -NoJ 

which would affect her right to ^cr 

would it be a ground for reducing v 

future m.intenance, f^rAPPA ILE 

=203 ro’: 627= 

AIR 1942 Bom 260. 

-vvifo — Right of. to separate 

"T“^*"Ilf!r?oands—Husband continually neglect- 
maintenance^ separate mainlpnance Sec 

tngw^^Liab.btyt RaGHaVAMMA 

Joo ?o" 7M-15 164=I.LB. f 19421 Mad. 

Marriage—Anuloma marriage—Validity of Set 
1041 Dig.. Col 632. ‘=:UBBARAMAYVA». VBNKATA- 
SUBBAMMA. ILE (19411 Mad 989 = 199 I.O. 882 = 
A.IE- 1942 Mad. 656=(1941) 1 M.L.J. 724. 

Marriage—Asura form—Payment of money to 
father of girl for making jewels for girl in pursuance of 
stipulation therefor as condition of giving the girl in 
marriage—If bride price. See 194| Pig., Col 633. 
VELAVUrHA PaNOARAM V. FuRVAMUkTHl PILLAl. 

30110.191=15 R.M. 266=A IE. 1942 Mad. 219= 
(1941) 2 M.L.J. 770. 

.. -Marriage — Byragis—Marriage between persons 

of difffi'R tastes—Validity. 


HINDU LAW—Partition. 

The Byragi sect 'is one to which members of various 
castes—Brahmins, Kshairyas, Vaisyas and Sudras—all 
maybe admitted. There are no special ceremonies for 
such admission and once a person becomes a Byragi, be 
ceases to belong to the caste to which he originally 
belonged. A marriage between a Byragi male and a 
Byragi female is valid and cannot be held to be invalid 
merely because the parlies belonged to different castes 
originally. {Somayya, /.) RaohaVa DOSS JEE P. 
Sarju Bayamma. 202 IC. 89=15 E.M. 437=66 
L.W 72 = 1942MWN, 214=A.IE 1942 Mad. 418 
(1)=(1942)1 M.L.J. 206. 

_Marriage —Eligibility —Prohibited degrees- 

Rnles and exception—Trigotra role—Mode of computa 
tion—Rule, if applies where boy and girl are connected 
through bandhu. See 1941 Dig. Col 633. 

RaLA DEBIti. MaDHABENPU Naraih KOV. 200 10. 
469=15 E.O. 41=A,I E. 1942 Cal. 246. 

—^Marriage — Forms—Custom among 
Smearing of vermlUon on girl's forehead. 

The smearing of verarilhon by a bantal man on the 
forehead of a Santal girl amounts to » ceremony of 
marriage and the qiil must either go and live with him 
r«ka®Lp.',0 divored. 

//.) DHi'MA Manjhi Emperor. 203 1.0. 163 v 

16 R.P. 161=9 B R. 67=43 Or.L J. 918. 

^-a^^Marriage—Lunalie—Marriage of , validity. 

The marriage of a Hindu lunatic, though improper and 
imroraTand discouraged by Hindu law. "O -nvalni if 
H«lv solemnired. Whatever injunction against such a 
marriage maybe read inlo the ancient ‘‘ 

rx.T(S:n.r9"2r2rA2f76M^^ 

1942 AL.J. 197-1942 AL.W. 246= A.IE. 1942 
All. 267 (2). 

_ Marriage-Prohibited degrees—Trigotri rule 

u an exceoilon to the general rules of j.j 

^XTThe bridegreSm should always be exceed. 

Thb starting point in the computation ^ 

getra of any of ihe four persons, namely. 
piirihandhu the maternal grandfather or th « 

through whom the girl n ri The 

seven or five degrees from whom the 
difference of three gotras wJII be 
second gotra differs from the fiist an of 

the second, although the third //) • BlJ/'H 

the firsu (Mitter Mukjrtea 2 Cal, 

MaJUMDAR:'. LaL. a o.W.N- 763 = 

443 = 20210 S? = 15R0. 280 «« 

AIR. 1942 Cal. 468. 

Charge-Charge alone, ^ 

the members oI a Joint 
When at a partition ^nd an item 

Hindu family * “/of maintenance to a person 

U charged with the paymen 

and his wife and children. charge alone, 

property cannot seek to P. the same 

Where the interests of the be held to 

as that of their fathers, their inW^ they 

170-A.IR.1W2A. 264. 
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. HINDU LAW-Ptrtmon. 

I 

I Pirlititn—Ckargt trmitd mr preftrtitttlhlt- \ 
td tt Hit sktrtr in faivnr of anofitr for muting sradh 
txfinut^Snforcteiililji byottignu of proftrii/t. 

Tvo Hindu brothers A apd /fvittt allotted properties [ 
ander a partition deed, and under the deed a charge was' 
created over the propeitie* allotted to rV In favour of A ^ 
for the purpose of meeting the expenses of certain 
ceremonies, such as a Samaradhana, Navaratri Pooja, 
the Mabala)a and the Sradhas of their maternal grand¬ 
father and grandmother. The plaintiff got an assign¬ 
ment of the properties allotted to A and the defendants 
purchased the properties of Af subject to the charge. In 
a suit by the plaintiff to enforce the charge against the 
properties of // in the bands of the defendants, 
fftlJ, that thoggh some of the ceremonies 
mentioned could be performed only by persons in a parti¬ 
cular degree of'relationship, the plaintiff could get the 
same performed or conducted by persons competent to 
conduct them, and they were tUrefore not disentitled 
from enforcing the charge by reason of the fact that they 
could not themselves perform the same. iCijnJra- 
uihara Ayyar, /.) SheSHAMMA ShkdTHI v. VaSU 
DKVA BHatTA. 66 L.W. 683=1942 M.W.N. 816= 
A.I.B. 1942 Mad. 711 (2). 

•‘Partiiion-^Divijion of some properties only— 
Rights as regards other properties. . 

Where there has been a partial partition of some only 
of the properties, the possession of the parties will be 
that of tenants in common and not joint tenants. 
{Ghulam Hasan and Madtley, //.) RAM FHaROSB 
Singh v. Vijai Kumar Singh. 1942 O.W.N. 466 = 
1942 O.A. 866=1942 A W.E (C C ) 309 (1)=A.I.E. 
2943 Oudb 63. 

—Partition -Evidence of—Keeping of earnings 
separate—Living in different places—Effect. See 1941 
Dig., Col. 634. MOHAN Lal v. Kam DayaL. 16 Luck 
708. 

- ■ ■ Partition—Joint family firm—One member 
taking certain property and abandoning his claim in 
Joint family property without specification of Share- 
Effect of. See 1941 Dig. Col. 634. GURDIT SlNGH 
S'. SiRi Ram. 1971.0. 633=14 B. Pesb. 60. 


■Partition— Lunatic—Rights. 


0 r 0 w W ^ ^ ^ W r • P P P • % P ^ • w V P 

A person who has become a lunatic is debarred from 
claiming his share by partition and is not entitled t< 
claim a share when the coparcenary estate is partition' 
ed; but his right is not extinguished, and he succeeds b> 
survivorship if he finds himself the last coparcener. A 
lunatic cannot claim his share even through a guardian 
or manager as a guardian or manager cannot obtain for 
him what he is not qualified to obtain for himself under 
Hindu law. Hence decrees obtained by the manager oPa 
lunatic coparcener’ against other coparceners do not ope* 
rate as a partition on behalf of the lunatic, as the luna¬ 
tic was debarred from participation by his personal law. 

There Is nothing to prohibit a lunatic coparcener fretti 

receiving property in lieu of naaintenance and he can 
receive what would have amounted to his share if he 
were under no disability, if the other coparcener or co* 
parceners choose to let him have It./.Y., the sanebfo-her 
disclaiming or renouncing his claim over lunatic’s share 

Per AI/sop, y.—Where exclusion depends upon mi- 
soundness of mind it is clear that there can be no abso 
lute criterion by which to Judge whether a person is 
liablsio be excluded. In each case it would be nKessary 
to decide whether unsoundness of mind -wu of such a 
character as would justify exclusion. It is a question of 
degree and the members of a family who were of sound 
inind at the time of a partition might well in some 
circumstances hesitate whether the person of unaoand 
mmd was in sneh a condition that exclusion was jostift. 


HINDU LAW—Partition. 


able. It would surely not be right, if they gave him a 
shore, afterwards tq allow them to resile from their 
position and to allege that the share should not have 
been given and that the partition was liable to be avoid* 
ed. There might also be cases where the members of 
sound mind might consider it more convenient to allow 
the person of unsound mind a share rather than to render 
themselves liable for bis maintenance after the partition. 
Therefore, it cannot be laid down as an absolute rule 
that there can be no partition Iretween a brother of sound 
mind and one of unsound mind. (Co/lister and AHsop, 
//.) BHAOWATl SARAN SlNGH V. PaRMESHWARI 
NANPAN Singh. I.LE. (1942) All, 618 = 2021.0. 
227=16EA. 104=1942 A.L.J. 197 = 1942A,L.W. 
245^ A I.E. 1942 All 267(2). 

-'-‘—Partition—Lunatit— Test, 

A person who was found by the Court as incapable of 
projecting his own interests although capable of under¬ 
standing simple words of command was held to have 
been an insane person In the sense that he was debarred . 
from participation in the ancestral estate. {Collister and 
AUsop, /y.) bhagwati Saran Singh v. parmesh- 
WAR! Nandan Singh. I.L.E. (1942) All. 518=202 
.0 227=16EA. 104=1942 A L J. 197 = 1942 A.L. 

W 246=A.I.E 1942 All 267(2). 

- Partition—Minor members—When can ask for. 

For a minor to obtain partition through Court it was 
originally thoughtthat he should establish malversation 
But that had changed and what is now required in the 
Ordinary case Is to see whether the Interest of the minor 
would be advanced, where there are disputes between the 
minor’s mother and the rest of the members when there 
i^a neglect of the minor by the rest and when there is 
separation in board or lodging, partition can be directed. 
{Stone, C J, and Bose, J.^ MUKUND RAO BaLAJI 
DESHMUKHt-. COVIND RAO PADAM RAO. 1942 N. 

L J. 434. 




* - * * oiivj i«|^a4\a 

1941 Dig., Col. 634. KadHABAI v, PandarI NATH 
Bapu. I.LE. fl942) Nag. 684. 

Partition—Mother—Reopening at insurance of— 
Procedure. See 1941 Dig.. Col. 635. Radhabai v. 
Pandari Nath Bapu. IL.B. (1942) Nag. 534. 

-Partition—Mother—Right to share—Basis and 

extent of—Mother living with father after separation of 
wn—Father’s power of disposition over his wife’s share. 
Set 1941 Dig.. Col. 674. NANUKAM r. RadHaBAI. 
I.L.E. (1942) Nag. 24. 


-Partition—Partial partition—Rule against—If 

can be relaxed. 1941 Dig., Col. 635. Hrmanta 
KUMARS SATISH ThaNORA. 19810. 348 = 14 E 0. 
458=46 OW.N. 212. 

■-Partition - Paternal Grandmother — Right 

to share on partition between grandson and col¬ 
laterals of his deceased’s father—Right to share—When 
arises. .5“/^ 1941 Dig. Col. 635. JOTIRaM EkOBa p. 
Ramchandra Trimbak I.L.E. (1941) Boro. 688= 
19710.788* 14 RB. 247. 


- Partition—Proof of-Precise date not knenest— 

Acts and eonduet of memhers—Valut of nidtntt as to. 

Where there^ is no definite Information regarding 
partition, the evidence of acts and conduct of the several 
members becomes relevant for conMderation. Simply 
becau^ a party is unable to state the precise date of 
partition, that would not preclude him fn^m proving 
separate residence, separate enjoyment of properly and 
other acts indicating partition. Thus the question 
whether there was a partition or not becomes a rnattec 
of inference from evidence on record. {l<fiy*o% J- 
WaSaNT NlLKAN-ftl POTEYP. BaLWaNT RAO. 194* 
N.LJ. 478. 
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- Parlilion—Pnmsion for marriage of femaU 

memiers—Sisters ami dan{kien of hothers — Difference. 

Although in a pani’ion between brothers where there 
are unmarried bi-ters provision has to be made lor their 
marriage wheieone of the brothers has three unmarried 
daughters, he has to get hi-, share arrd only out of that 
to marry his daughters. {Sion\ C J and Bose. J) 
Mukund Ra<) halaji Dp^hmukh ». Govind RaO 
Padam Kao. 1942 N.L.J. 434. 

■ Partition—Be uin</»~maf constitutes— Effect 
of rt kmon—hitu as to, 

A re-union as understood in the Hindu Law is com 
plet»*(l not by the union of the coparceners alone, but by 
the union of their wealth. It is not the result of any 
guJSfcontKaei but the prxluct of an agreement, express 
'or implied from conduct, between the persons reunited 
•to throw again together their-eparate wealth with the 
spe ;ial compact that they should share in the prerfits and 
looses whi. h may happen to accrue. 

Its effect on the pi C'cnt ownership of the parties, on 
a possible second partition and on the rule of succes 
slon in rase one dies while still re unitetb is determined 
by special texts. Alt and Pal, fj') GOKUL 

PATt DUITA r. PA'HItPvil Nath dutta. ILB 
(1942) 1 Cal 85 = 201 I.C 642=16 R.O. 257'=46 C 
W,N. 86=AIR. 1942 Cal.331. 

- " Partition—Re-umon—Whoran re*- nite. See 1*^41 
Dig.. Col. 674. NaNUKAM v. kADHAB.ai. ILR. 
(194’) Nag. 24. 

- •'Partition—Right of' member of ioint family to 
claim share—Diviiion for eontenienee, if eon be made. 

A member of a joint Hindu family who Is ordinarily 
entitled to disnpt the family at will cannot be deprit^d 
of that right merely because the result • would be th.n he 
could take the whrle family property as a result of the 
disruption and leave to the other member only a tight to 
be maintained. It is possible for members of a joint 
family to divide the property up among themselves for 
the purpose of more convenient enj'iyment or manage 
ment without the-intention r.f making a partition which 
would .sever the title so that some might be full proprie¬ 
tors of certain of the original properties 'and some 
absolute proprietors of others. That would, of course, 
be a matter of intention, but the intention can only be 
gathered from the conduct o( the members of the family. 

• No Court can consider alleged mental reservations. 
ICollis/er and Allsop, //.) BHAGWAH .'<ARAN SINCH 

V Parmeshwari Nandan Singh, ilr. (1942) 
All 618=2021,0 227=15 R.A. 104=1942 A L.J. 
197 = 1942A.LW 245= A.IR 1942 All. 267 ( 2) 

' —Partition— ^ane brother if ean separate from 
insane brother. 

There is no rule of Hindu law which precludes a sane 
peison from separating himself from his insane brother. 
{CollisUr and AUsop. JJ ) BHAGWATI SaRAN SiNGH 
f/.T’ARMESHWARt Nanoan Singh. I.L R (1942'All, 
618 = 202IC.227.= 16B A 104 = 1942 A.L.J.197 = 
1942 A LW. 245=A IR. 1942 All. 267 (2). ». 

-- .Partition-Separation in status—Suit on behalf 

of two minors—ff >ffe. ts—^epara‘ion from eaeh other. 

The joint filing of a plaint by two plaintiffs cannot 
automatically and invariably bring about their separa¬ 
tion The question depends upon their wishes 

or intentions. When one coparcener separates from the 
others, there is no presumption that the latter 
remain united nor is there a pre>umption that they are 
separated. The decision whether the other members 
remain joint or beconic divide<i must therefore depend 
upon their own actions. Wheie a suit for partition on 
behalf of two minors was brought by their maternal 
grandfather for their share, 


HINDU LAW—Religloas endownent. ‘ 

iVc/J, that the two plaintiffs speaking through their 
next frien.J did not intend to separate from each other. 
kKmg. /,) VenkaTESwarx Kao v. VpNKATANA. 
HAVANA 201 IC. 703=16 R.M. 391=66 L.W. 
228= 1942 M.W.N. 113=A.IR. 1942 Mad 422- 
(1942) IM-LJ. 222. 

—— Parfitiun — Separation—Onus of proof. 

The presumption of Hindu Law being one of jointness 
I between the members of a family, the onus of proving 
.reparation is on the party alleging it. {.Varnui and 
Man har Lil JJ.') RaM DIn SiNCH *<. RaMPARI- 
CHHAN SiN-.H 199I.C 667=14 BP 616=8B.B. 
608=22 Pat.LT. 1057= A I.B. 1942 Pat. 170. 

' Partition - Severance in status—.'^uit tor parti- 
tfon by minor—Effect of—Insolvency of father—Sale of 
minor's share by Official Receiver—Propriety and v.ili- 
dity of—Procedure See 1941 Dig, Col. 636, OFFICIAL 
KEfEiVtR, EA'^T GoI'AVARI f'. Veerrkudi, 2001,C. 
483=16 E.M. 67=(1941)2 ML J. 961. 

-Partition—Severance of status—Suit for parti¬ 
tion on frehalf of minor copatcr-ners—Effect. 1941 

Dig.. Col. 636. .MULCUND CO OPERATIVE CREDIT 
SiiClETV V. SHIDt.iNOAPPA IShWxRAPPA. IL.R. 
(I't41 1 Bom 682=4971.0.428=14 R B. 216. 

■ —Rarttnon—Suit for, by minor coparcener— 
Sever anee, tf efftctej. 

Mere institution of a suit for partition by a'minor 
Coparcener doe4 not affect any severance of status. 
{Grille, C.J. and Puranih. J.) i^XMINARAYAN». 
DinkaR .Shanker Kao. 1942 N.L.J. 699. 

Partition—Suit for—Right to demand account, 

A coparcener seeking partirion is not ordinarily 
entitled to require the manager to account for his past 
dealings with the family property and all that be is 
entitled to is an account of the family properly as it 
exists at the time of his demand for partition. It is only 
in rare ca«es of fraud or assertion of hostile title and 
exclusion from paiticfpation in joint family estate that a 
cliim for account for past dealings may be entertained. 
(Grille, C J. and Puranih, J.) LAXMINARAYAN v. 
DinKAR SHANKER RAO. 1942 N.L.J. 699. 

-Partition—Wife—Rights of. See 1941 Dig., 

Col. 637. GuRDiT Singh v. Siri Ra.m. 197 I.O. 
633= 14 B. Pesb. 60. 

•Religious endowment—Creation of charitable 


trust — tVnling. if necessary, 

Ifnder the Hindu law the absence of a deed creating 
a charitable trust cannot invalidate the endowment for 
no writing is necessary to create an endowment except 
where the endowment is created by will, in which case 
the will must be' in writing and attested by at least wo 
witnesses if the case is governed by S- 57, 

Ac,. {S.r Madhava., JVdM Vr 70- 

l,»L. 2031.0 1 47 O.WN^4f. = 

1942 ALJ 718=1943 A.LW. 7=1943 1 

66 LW. 8=45 P.LR S6-AXB. 1942 P.O. 64 
(1948) 1 M.L J. 11 (P.O). . 

-Ac//,,™, 

deity har.ng no permanent 

Under Hmdu Law. a gift in favour of » 
although it has no permanent tmage and »« 
prepared every year for puja and thrown i 
after the puja, which lasts for a ’®. ®nRA 

(Mukhtrica and Blank, JJ.) ^ RR7elS 

Chakrabarty KaLIPADA ROV. 201 10 657 15 
R.O-234-460 WN 477=AIB 1942 Oal. 388. 

- Religious end.wment-fdcl-PosiUon 

Under Hindu Law the deity is a jurisfic entity having 
the capacity of reccivin)? gift® holding prop« ^ 
But it i» only in an idea! sense that property can tx 
said to belong to an idol, the possession and manage- 
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HINDU LAW—BeUgloos endowment. 

merit of it must, in the nature of thinfts, be entrusted to 
some person dS or maifager. The authority of 

therir5j//U in this respect an.<logou5 tothiitofihe 
manager for an infant hetr. On triis view the shibatt 
becomes for all practical purposes the dt facto owner of 
the deity's estate. Though he may no: be a trustee he 
by viiiue of bis olhce becomes the adniinhirator of the 
property attached to the temple, The iktbati is a senti* 
ent representative of the deity and as such has all the 
rights of an owner of the property subject of course to 
the limitation thauthe property and Us income is to be 
devoted entirely for the purposes of the deity. On a 
construction of the deed of gift to the deity in a templet 
it was held that ibt/>ii«r4 was entitled to rendition of 
accounts from ther<irfu;r but was not entitled to reco¬ 
ver any balance in his hands {.Niyogi J) Phutti* 
BAI llEMCHAND PARWAR K ShRI DEO PaRASNATH 
ChotaMandir. I.LE. (1942) Nag 55ff=202 IC 
186-16 B.N. 74=1942 NL.J. 4i6=A.LB 1942 
Nag. 106. 

"-—Religious endowment — Idol—Reprtvnfalion— 
Shibatt elaming ietdemnity out of debuttar estate in 
an^thfr <apa{iiy. 

Where in a suit a shebaii is claiming an In temnlty 
out of the i/ri«/rar estate in another capacity, the deity 
IS entitled to representation other than that through the 
shcbaii.and the consent of the shcbaii would not b» 
binding upon the deity even in the absence of frauds 
(Ameer Ah, /.) SriuhaK Jia v SOSHI Afttiru. 

DaSi. IL.E. (1942) 1 Oal. 366. 

-—Religious cnaowmeet-IdoI-Righf of suit— 

RAY V. Sree Sker Iswar Sriuhab 

SlLA Thakur. I.LE.a9'l)2 Cal 477 - 199 Y 0 
486-UB.0.661.-AI.R 1942 Cal. 99 


rr—«"<J««n'ent~Maham—Powers of— 

Scheme under b. 92. C. R. Code, 5., l94l D,g Col 

641. bKiJIB NVAYATlRlHAf-. PasAv SWAMllii'AN 
NATH ASHRAM. 19910 841^=14RO MS ^ 
——Religious endowment—Right of f.^,^ 

r ^5~When maim-inable. See 194] i)u 

*'• Ratan (iiRt ILR 
(1941) All. 711* 197 t o. 696> U R A 238 ^ ^ 

» 4 i IH. Col 6^2! Klin m s r"'"'- 
-AIR. 19420J99 Haeei 

Iheli u -loval (,om oflk* and f ,r' a * 0 *° 
alone louml babk- to be .emovel~U,(,aL !,« V’ 

^•’'8“'^' endown;ent—S‘'cl.Ait-k»ns . 

—-Kehgho, •nd.wmeni—-^hflMK—w. 


HINDU LAW -Beveriloner. 

“—Religious endowment—Shebait—Right, to sue—- 
Suit for lemoval of co*.shebaits from otlice and for 
accounts—Malntainabiliiy—Deiiy, if necessary party. 
See 1941 Dig., Cob 643. NIRMaL CHANDRA v. 
JVOTJ PRAS.ti). 197 I 0 763=14 B 0. 882. 

-Religions endowment — Siiebait—Succession- 
Alteration of line—Power of sbebait adding to existing 
foundation. See 1941 Dig., Col. ^43. NIRMAL 
Chandra v . Jyon Pkasau. 197 10. 763 -14 R 0 
382. 

—;— Religii>ut£nJc-wment^Sheiast<—Suit by sme-^ 
Maintatnabslity^Suit for ejectment by some shebaits 
smpUadtng others as defendants—Ejeetment notice 
issued by plaintiffs alone—Suit, if maintainable. 

A suit instituted on behalt of a deity by some of the 
shebaits only is maintainable when the others who were 
unwilling to be joined as co plaintiffs have been implead: 
ed as defendant-. The underlying principle with refer¬ 
ence to the procedure to be followed when a deity sues 
throu^ some only of its shebaits is that all the shebaits 
must be impleaded whether as plaintiff, or as defendants 

Sw. *" adjudicating upon the maitei 

Wore It. the Court will not overlook some aspect of the 

It U 'ho? the endowment. 

Iffi-mB the L' ? P""'='P'® t" "tatters 

fore a s5.r ^ifh r an endowment be- 

tore a suit with reference ihereto is actually instituted 

A not.« of ejectment issued by some of the hebl? s is 

notice issued by the nbint^ffl ii ^ ^ ejectment 

circumstances arguable that 

theadminisiratioi*^of *" connection with 

T the consent” f the other^V** P'operly 

.he other shebaits had either rtf ’ when 

from acting in that caparhy or ‘bemselves 

whuh was detrimental to done something 

iEdgUy and . /y ‘^e estate? 

ISWAR lOYKALl. 20HC 579-1Kw ;5‘^^*^^AHAt2. 
^j^ 39=46 1942°oa?l9?^ 

Col JooLh -"I "'8 

Kf^wari Mata. 193 in V; >'Ha. 
AI.a.l942Cal 26. 609» 

I ••^yMonge^^This^T^^^^ •’'*>/'- 

iH Ttd and not afutstral. ^ft<^ts ult-ac^ 

' belonged 

vTded entirely out of ‘elf-aconitirt 'Spro- 

'<'^ome» self-accuired pS, /rt®*^"^’ 

Mch can «ncestral pro- 

*a'///r/.» .r ».) SiTaRam by will. (Sir 

0 88S»1912 A W.B, (p o y 200 I 

? fiSil W. 444 f mi 

1 -1942 O W.M. 470(P 0.). ^ ' I® R-P.O. 

^Avr/iMrr—*ri._ _ 

"a I. 

A remote rcversi.Mier is n . 

.n res^-t of the estate unl^? ,1'“"’^ *0 bring toy *uii 
•eTerslot'er re»UA», ‘bow that the next 

l.e has ^.-urred in ihftj, ^-use to »« or tSl 

- Hudevl with tY.t be wrongful or ha, 

by hti own MTt or r ^n(}ucl t ‘f froen suing 

Po^floftloiae. (nj^ Poverty not in a 

• CAutom Hasam, /.) 
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HI^TOU liAW—S&nyAsii. 

SiTLA Bakshsh Singh v. Surendra Bikram 
Singh. 1942 O.W N. 687 = 1942 O.A. 545*1942 A. 
WJt. (0.0.) 352 (1)=A.IR. 1943 Oudh 68. 

' Sanyasii—If skiuld be Brahmins, 

There is no custom or any rule of Hindu Law which 
debars anybody but a Brahmin to become a Sanyasi, 
or to be appointed a mahant of a Sanyasi math. An)’ 
member of a twice-born caste can be a Sanyasi and a 
mahant. {Allsop and Verma, //.) BaSDFVaNaNO 
Gir p. ShaNtanand 202 IC. 458=15 E A. 165 
=1942 A.L.W. 463=1942 A L.J. 561=1942 A,W.R. 
(H.C.) 205=A.I.R. 1942 A. 302. . 

■ ■ -Succession — Bandhus '— Precedence—Test to 

decide —Mitakshara Law, 

According to the Mitakshara Law, athma bandhus 
have precedence in question of succession over pithru and 
mathru-bandhus. Among athma bandhus inter se and 
among bandhus of the same class, the test to decide pre¬ 
cedence in succession is propinquity and not the religiom 
efficacy. {^Raehhpal Sin^h, C.J. and H^asir, J.) 
HaRNAM SINGH MUNSHI PRABH DaVAL, 44 P.L. 

B. J & E. 1. 

•Sueeetsion—Bombay Schoot—Heir to property 
inherited by daughter on her death as maiden—Father s 
sisters of full and half blood—Preference—Hindu law 
Inheritance (Amendment) Act, reference to, if tusU- 

According to the Bombay School property inhetited 
by a dauehter from her father passes on her death as a 
maiden to her father’s heirs in the absence of brot^r. 
mother or father* Where there are s>?ter$ of the father 

of Se ^boi; and of the half-blood, the quest.^ as to 

who is to have the priority has to be decided ac<»rdmg 

Hindu Law of inheritance and considerations derived 
i the Hindu Law Inheritance (Amendment) Act 
lrrir,ekv“ 1 Th. Act k .lmo.t the .ot.t po«ible 
ffuide in a matter of old Hindu Law of inheritance, in¬ 
asmuch as its whole purpose is to alter the <rfd law. 
According to the old law sisters of the half blood are 
excluded by those Of the whole blood. Stone, C ./. and 
Rose /.) SHAKUNTALABAI' V. THE COURT OF 
WARDS. I.L.R. (1942; Nag. 629 = 199 IC. 379= 
14 E.N. 274=1942 N-L.J. 65=A.I.R. 1942 Nag. 67. 

_ Succession—Brother or uncle becoming joint 

tfter separation but not re-united—Right to prefer- 

The Smritis, the Dayabhaga or the Mitakshara do not 
anywhere lay down that a brother or uncle who after 
seoaration becomes joint but not re united as under¬ 
wood in the Hindu Law is entitled to any preferential 
claim to succession. (Hasim Ali and Pal. JJ.) 
rr^iTTii PATI DaTTA V. PaSHUPATI NaTH DaTTA, 
ILR a942) 1 Oal. 86=20110: 642=16R.O. 257- 
46 C.W N. 86-A.LR. 1942 Cal. 831. 

Succession—Brother’s .'-elf-acquired property— 
Brother living with deceased and brother living separate 
— If take equally. 1941 Oig.. Col. 645. SHAMRAO 
U. KRISHNARAO. 198 I.C. 393-14 E N. 219. 

- — Daughter — Married daughter 

likely to adopt son—Right to succeed — Dapabhagya. 

According to the Dayabhaga, in order to entitle a 
married daughter to succeed, it is enough that she Is 
likely to have male issue. , A married daughter who is 
likely to adopt a son must be regarded as one who is 
likely to have male issue. It follows therefore that a 
daughter, who is past child bearing age at the time of 
the death of her widowed mother and whose husband 
was willing to adopt a son even during the lifetime of the 
mother and in fact adopted a son shortly after her death 
is entitled to succeed to the property of her father in pre- 
lerence to hie other remote agaatic relations, 
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jea and Biswas, J/.) UmaKANTA BhaTTACHARJEE 
». BBDBATI l^EBl I.L.R. (1942) ICal. 299-74 0. 
L 3 664=46’C.W.N. 11S=A.I.E.‘1942 Cal. 266. 
—Succession—Disqualification—Congenital idiot— 
Right to marry and transmit right of enjoyment to 
issue—Status of disqualified member—Sons of disquali¬ 
fied person—Right of succession. 

It is a fundamental rule of Hindu law that a son born 
to a member of a joint family has on birth the right to 
share in the family estate. The fact that the son is 
born with an affliction which disqualifies him from 
enjoying his share does not rob him of his birih right. 
The affliction merely prevents his enjoymsni of the 
right while the affliction lasts. A congenital idiot . 
has the status of a coparcener notwithstanding that he 
is excluded from the enjoyment of his share during the 
period of his disqualification, and be can lawfully marry 
and transmit a right of enjoyment of the family pto- 
oerties to his issue. (Leach, C /., Krsshnaswam* 
%Yangar and Somayya. JJ.) AMIRTHAMMAL 
VallimayIL AMMAL. I LR. (1942) Mad. 807- 
203 10. 648 = 66 L.W. 540 = 1942 M W.N 619-A.I. 
R 1942 Mad. 698 = U942) 2 M.L. J. 292 (T B ). 

_ Succession- Disqualification—Dumbness not con¬ 
genital—If ground of disqualification. 

Under the Mitakshara School of Hindu Law, prevail* 
ing in Mysore, dumbness is not a ground of disqualihca* 
lion from inheritance or becoming a manager unless it is 
congenital. Any defect arising after birth is not a 
around of didqaalification. iAMul Chant and y enkata^ 
ranga Iyengar, JJ.) RIKrXv. BETTaSWAMY GOWDA. 
19 Mys L.J. 466-46 Mya. H.O.R. 706. 

Sttccttsicft ^Disfualt 

gren of—If disentitled ta stuceci to property of mur- 
dtffd man. 

Although under the Hindu Law a murderer cannot 
succeed as heir of the person whom he has murdered, 
the children of the murderer are not disqualified from 
inheriting, if their title is not traced through the mur¬ 
derer. The murderer ha* to be regarded as non-existent, 
and can never become a stock of descent. Where a 
widow succeeding to the estate of her husband is mur¬ 
dered by her daughter and her husband, the daughter s 
son is not disentitled to succeed to the property of Ms 
grandparents, as he does not trace his title throug is 
mother. (Venkataramana Rao, J.) SjANUMURim- 
ayya t^. RAMAPPA. 201 LO. 207=16 »£*^268- 
64 L.W. 748-1942 M.W.N. 308-A.I.R. 1942 Mad. 

277-(1942)lM.L.J. 21. 

•- Succession—Illegitimate son—Son of a Sudra 

6y Tkakur u/aman—Jtffht fa 

The soe of a sadra «■ a Thakar-omaa , no. a 
‘dasiputra' and is not entitled to ^ //asan 

tance along with a legitimate "7/9^ 

428 = 1942 A W R. (0 0-' 320=1942 O.W.N. 614- 
A.I.R. 1943 Oudh 27. . . 

- if 

widowed mother at partitnm e should take pro- 

a mother, on a partition betw^ stiidhto 

the Mitakshara, her stridban jj, <,{ her 

heirs on her death. It reveru to ‘J* ° ong 

husband in the absence of an ft 

the co-sharers to the contrary. Where t^he ^ns g 

that on their mother’s death he 

her should go to the son* aq^ny and one of the son* ai» 
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Wore the mother, the property after the widow’s death 
would go to the sarvlving son and the heirs of the decea* 
sed son, half and half,and not to the surviving son alone. 

Loll , /) Krishna Panda v. jhora 
CHOWDHURANI. 203 10 65=16 EP 152=8 Cut. 
L.T. S7=9BB 60=A.I.R 1942 Pat. 429. 

' ■ •^ucititioH — .\ftiait/iara — Succtsnon to telf- 

dtfuirfJ pr<iptrty of father—Divided and undivided 
tons — Preference. 

Per F. B.\ Hamilton J, distentiug .—On the death of 
a Hindu leaving self-acquired property the undivided 
succeed to such property to the exclusion of the 
divided son under the Mitakshara law. 

Per CoUitler, J .—Undivided sons will succeed to 
the self-acquired property of the father in preference to 
a divided son, wbethei* such property was acquired 
before or after partition and whether the‘divided son 
was or was not given a share in such property at the 
time of separation. 

Per Hamilton. /.—There is no coparcenary of 
father and sons in the self*acquired property of the 
father and therefore no reason to prefer an undivided 
to a divided son'. ijColliuer, fiatpai and Hamilton. 
/J.) OaneSh Pras-vD V. Hazari l.AL 202 I.C. 
360 = 16E A, 142 = 1942 A L.J. 289 = 1942 A.W.E. 
vH.O.) 138 = A,I E. 1942 All. 201 (F B ). 

' 'Succession—Sepif^ted sons and son living wi^h 
father in father's properly—Rights of. 1941 Dig.. 
Col. 645. A.mhika v. Jamuna Prasad. 17 Luck. 72. 

' —Succession—Stfidhan—Brahmin widow having- 
illegitimate son and illegitimate daughter—I/Stter—If! 
excludes former. .Jrr 1941 Dig Col. 646. SuBBAyVA 
V. ChaNORayva. 1981.0. 606=14 E.M 439=(1941) 
2M.L:J 442. 

■ Sttccesslon—Stfidhan—Miihila School—Woman 

dying without issue—Husband’s paternal great grand¬ 
father’s grandson—Priority over husband's sister or 
sister’s son—Mitakshara rule—Applicability in Mithila. 
Jfr 1941 Dig., Cot 646. NAUBAT SI\GH p. SHAMBA* 
ratKuar. 8 B.E 164=A.I.E. 1942 Pat 161. 1 

“"“Siucccssion—Stiidhana—Sulka—Amount paid by 
bridegroom’s father—Not in any sense payment for' 
purchasing bride—Stridhana property, Set 1941 Dig., 
Col. 646. SURAYYA V. BalaKRIShnayya. 198 I.'o. 
438-14 R.M 4S7-=fl941)l M.L.J.496. 

—' —Succession—Widow—Widow of gotraja sapinda , 
—Unch.istity—If bar to inheriting property of husband’s 
kinsmen. See l94l.Dig., Col. 047. AkOBa LaXMAN 
V . >Sai Genu Laxman. 14 E.B. 203. 

•fi'idow^dcfuitition—Property aequirtd out of'' 
interne—If stridkan or accretion to huiband's eUaie^ 
Tett. 

It is now well settled that .a widow has absolute 
power of disposition over the income of her husband’s 
Droperty and she is not bound to save a single faithing. 
If however, she chooses not to spend the entire income 
and invests a portion thereof in the acquisition of im¬ 
movable properties, the question arises as to whether 
such properties are to be treated as an accretion to the 
husband’s estate or are to be regarded as siridhan oro- 

perltes of her own. In luch suits, the tree lest is to 
tKetlain the Intention oOhe widow. If she evinces an 
Intention to appropriate the property to herself and sersa 
rate it from the corpus of the estate it would certainty 
be her absolute property. But if she deals wi,b u in Vhe 
same way as the rest of her husband’s property it w"ould 

the esutt from i^henc't it c%me If» w ♦ 
widow Invest, the accumulation, from'thf deSai^S 

thsy should be regarded a, accretions thereto, and not as 

a separate estate dasceudib^ b aditfa,eotuiT,ai!^ 


HINDU LAW-Wld9V. 

sion. Where a twelve annas share of a property 

was acquired by her husband during his life-time, the 
subsequent purchase of the remaining four annas share 
by the widow is in the natuie of an acquisition which 
ha>tbe effect of enlarging the original nucleus particu¬ 
larly when'th^ accounts of the sixteen annas putm are 
kept together and rents are realised similarly and the 
whole thing is treated as one integral property through¬ 
out the life-time of the widow. {Mukherjea and Blani, 
J/.) JOVCHAND SeRAOJI V. SHYAMACHaRAN NATH, 
1991.0 425 = 14 EC.549 = A.I.E. 1942 Oal. 448. 

—^- fVtdoiv—Adverse poise/non against—/f binds 

reversioner. 

Possession held adversely against a Hindu female heir 
is not effective against and binding on tire reversioners. 
{Vermaand Yorke^JJ.) ABliUL SAMAD KhaN v. 
GirdhaRI Lal I-L E. (19421 a. 259 = 2001.O. 269 
= 14 E.A. 423 = 1942 A.L W. 161- 1942 OA 
(Supp.) 146 (2) - 1942 A W.E (H.C.) 84 (2) = 1942 
A.L J. 179 = A.I E. 1942 A. 176. 

•fVidow—Adverse possession by—Predeceased 
son's widow in possession—rAbsence of proof of consent—• 
Effect. 

V\here t predeceased son’s widow 'is In ^session of 
property of the family and there is no proof of any con¬ 
sent on the part of the rightful heirs to her holding the 
pioperty, her possession must be considered to be 
adverse to the rightfill heirs. (Sinnett, J.) MaTA 
PRASAD f. BRIJ KlSHORE Singh. 200IC. 265=14 
E.O. 689 = 1942 A.W.E.(C.C) 139 = 1942 0 A. 118 
= 1942 O.W.N.191=A.I.E. 1942 OUdb.SOS. 

-Widow—Alienation. See HINDU LAW—ALI¬ 
ENATION. 

- Widow—Maintenance—Decree against husband's 

brother^ but* not charged on property—Enforceability 
against legal representative of ludgmenl-debtor. 

A decree for maintenance obtained • by a widow 
against her husband’s brother the payment of which is 
not charged on any property can be enforced against the 
legal representative of the judgment-debtor on the 
latter's death to the extent of the assets in the hands 
of the legal representative. {Bennett, /.) MUNNI 

BIBI V. RadHEY Shiam. 203 LO. 621=1942 OWN 
748 = 1942 0.A.612. v.vv.n. 

^—^tVidcw—Jtemarriage—Absence of custom — Irre- 
gular union, if can be turned into marriage by perfor¬ 
mance of ceremonies or subsepuent legislation—Presump¬ 
tion of marriage when arises. 

If at the time of marriage in a particular form 
Karoo) it could be contracted only by virtue of a 
custom, and there was no such custom, then an iiregular 
union could not be turned into a marriage by any 
amount of ceremonies or subsequent enactment. There 
may be cases where a presumption of lawful marriage 
having taken place may arise from the fact of two pe% 
SOM living together over a long period and being regar¬ 
ded by neighbours and friends as husband and wife, 
but such a presumption has no application to a case of 
a Hindu widow s remarriage not «^nciioned by custom 
and which took place prior to the Hindu widow’s 
Remarriage Act (.Yerma and Yo-ke. //.) ABDUL 

SaMad Khan p.Gikdhari Lal. I LE’(1942) A. 

423=I9T2 A.L.W.m 
= 1^0.A. (Sapp.) 145 (2)-1942 A W.B iH.O.) 
84 (S)-1942 A.L.J 179-AJC.R 1942 All. 176. 
-T'l^WiJew—Xemarriagt-^Cust.-m j.v. A'*j.v-v. 

There 1$ DO anc.ent cqmohi (and inde< I no n cdeni 
cusloni, olwidoa icniarriasc amonK Khat^^it. 
all Yorke. ABDUL ,\1.M> KH.AS : OlRt’H.tRt 

I.A1.. I.L.E, (1942 A-259 - 200 1C 263-HE A. 
423-1943 A L.W. 161-1942 OJk. vSopp.) 146 (2) 
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•=1942 A.W.B. (H.C.) 84 (2)=1942 A L.J. 179= 
A-IE. 1942 All. 176. 

■' - - W tdotu—Remarriage — Remarried widaio itt 
possession of her deceased husband's property for over 
12 years —Nature and effect of her possession. 

Where after remarriage a Hindu widow remainS' 
possession of her first husband's lands for over 12 years, 
but does not claim to do so in her own right though it is 
doubtful if she can do so but only as her husband’s 
widow, she acquires the property for her first husband 
and on her death his reversioners succeed to the estate. 
{Verma and Yorke, //.) .ABDUL .SaMAP KhaN r 
Girdhari Lal. I L E. (1942) A 269=200 IC. 269 
= 14E.A.423=1942 A.L.W. 161=1942 O.A.iSupp ) 
146(21=1942 A WE (HC.) 84 (2)=1942 A.L.J. 
179=A,I'E 1942 All. 176. 

Widow—Surrender by—Effect—Surrender by 
widow in favour of nearest reveisioneis—Receipt of 
amount for maintenance—Inclusion of item of p&o> 
petty which afterwards turned to be property of one of 
the surrenderees—Claim by latter—E<tODpcl or election 
—Applicability—Transfer of Property Act, S. 35. See 
1941 Dig.. Oil. 648. VeNKATARAYUDU V. NARA- 
YANA, 199 1 0.466-14 R.M. 684=(1941) 1 M.L.J. 
849. 

' . Will—‘Bequest by person not paternal ancestors 
to two brothers forming members of copareenary— 
Legatees being agnates of tatator-^Nature of interest 
taken—If tenaney sn-common or joint tenancy. 

Where a gift or bequest is made to two or more per¬ 
sons who are members of a Hindu coparcenary they 
nevertheless take as tenants*in-common, and not as joint 
tenants, unless a* contrary intention appears from the 
grant. The rule that where a father gives property by 
will to his sons, the latter take as members of a }o\nt 
family, even if correct, has ho application to the ° 
a gift by a person not a direct 
merely an agnate. Where a Hindu ***^***u^(,{hers 
has no male issue gives properly by will to t«o 
constituting an undivided family, who ^ ,ecitals in 
and reversioners, and who ^‘■‘•‘otding to to him 

the will have all along been obedient an 
and have been treated by the the testa 
the absence of a clear indication ‘'foperty severally 
to take as coparceners, tbev ta^* C./!^and Fatl Ali. 
as tenants in common. ^^’'^Tu^anyvaNTI KUER. 197 
y) Ram Nath sinoh 209=1941 P.w.N. 

1.0.443=14 E.P. 306=8 
• 673-A.I.E. 1942 P»t. 

——Will—Constri^‘|®l^ person before main- 

illatom son-in-law-—" —Marriage—If condition 

age—Bequest if * will—Gift—If one to pers/ma 

precedent to takinp “ jjjg ^ Cqi 650 . Ramamma 
TesL 200 1 0. 49 = 14 EM. 

VENKATALA^H^ j 

688 » (19*1' i topencn narntd and 

.j tkeir sons or son—Forfeiture clause 
ttfter his dc^ disputed will, he shall forfeit benefit 
'A^fill-^Ffcct—ffclausein terrorem—/->/«/«« 
given f. Lyjf^jtee—If affects his sonsor accelerates their 
^Srest-Sorss-If take as jJnt tenants or tenants in 

Hindu, died on 27-5-1899, leaving a will which 
ormrided. (01 bequeath to the following 

persons for life the interest of the sums of money set 
forth against bis or her name, namely ...... 

. and I direct the executors to invest these 
'-eraisumsin some good security in their names as 
trustees thereof and to pay interest accruing ther»n to 

^ch of these persons respectively from time to time during 


HINDU LAW-WIU. 

bis or her lifetime and until the said sums are invested, 
the executors shall pay to each of these persons interest 
out of my estate at the rate of 4 per cent, from the date 
of my death till the date of such investments. On the 
death of any of these persons, such interest shall be paid 
to the sons or son of the deceased person during their or 
bis lifetunt. Thereafter half the amount of such interest 
be paid tu the widow of such deceased person, if alive, 
and to the daughters of such persons, if alive, and the 
remaining half shall form part of my trust fund . . , . 

.(2) I declare that this will deals with 

my self-acquired properties and the same have bei^ 
acquired by me without any aid from the family fund 
which is distinct from my self-acquired properly and 
which is in charge of my brother Af; and I direct that if 
any of my brothers raises any di-pute regarding^ my sole 
right to the same and regarding any of the provisions of 
this will and refuses to acknowledge my right to make 
Ibis will, be shall forfeit any benefit given him by this 
will. The will was dated 26th March, 1899, and the 
executors named in the will obtained probate thereof 
22nd March. 1900. In 1905, M, the eldest brother of 5, 
brought a suit alleging that the property disposed of by 
S in his will was joint family property, and S having been 
a member of an undivided Hindu family, the wll was 
invalid and a nullity. The sons of Af, including C, were 
also parties to this suit, which was ultimitelydiimisjed 
by the Privy Council who held that the property dis¬ 
posed of by the will was the self-acquired property of .J 
Mcept as to one item, a dwelling house, which was joint 
family property. Af died In 19I6 leaving five sons, 
.•^d^Jdinc (? of these five sons, the last T* was tern only 
In 1909 , long after the death of.f. In 1937, <?, one of 
he sons ofAf. brought the present suit against the 
. ustees of the estate of S for recovery from them of 
Rs. 9,4261-3, which the ^-i-'-’tiff claimed as due to him 
under the first clause ab> •• .neniioned, partly as one of 
the heirs of his father Af, and partly in his own right, or 
alternatively In bis own right only. 

(1) that 5,121 of the Succession Act of 1865 
(S 134of ActXXXlX of l925), did not apply to the 
case as S was a Hindu, and as the will was executed on 
26th March. 1899 j (2) that there was nothing in the 

forfeliure clause ( 2 ) read with the Isl clause of the wiU 
lepugnant to the Hindu law and therefore, in the 
absence of any rule of Hindu law applicable in such a 
Case, the validity and binding force of the forfeiture 
clause in the will of a Hindu must be determined, 
according to the principles of S.l2lof the Sncce«ioo Act 
011865, (3) that S. 121 (S. 134 of the Act of 1935) was 
a departure from the English law, and the forfei ui 
clau-e could not therefore be regarded « o"*'” 
terrorem, and therefore Af must be held to have 
incurred a ^r/eiture when be instituted the suit in VOh 
contesting the will of ibt fotltxxnit^^. 

(4) that the forfeiture, incuired by 4/, however, 

affect the present plaintiff or 'he ^her son. o 4/. 
though they were parties to the suit of M\ ( 5 ) that tne 
forfeiture incurred by M did not accelerate the legacy 
the son or sons of Af, including G, and the 

respectof the sons of 4/, became payable only in mo 

on the-deatb of Af. ( 6 ) that the legacy lo favour of the 
son or sons of Af was not void, because one of • 

T, the last, was not bom till 1909; the legacy wajS vo^ 
only so far as T was conwrned, but it was a valid leg cfi 
so far as the plaintiff and the other 'hree sons o 
were corcemed; (71 that where a gift of “quest 
made to two or more persons who were 
coparcenary thev nevertheless took as tenant* in- 
and not a. Joint tenants or co-parceners, unle^ » 
contrary intention appsaied from the grant; that in u»» 
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case, as the testator Indicated a “contrary intention" hy < 
the use of the words “sons or son", it must be held It ! 
was the intention of the testator that the aons of d/' 
should take the interest as joint tenants w'ith survivorship*! 
and they took accordingly ; ( 8 ) and that the 4 sons ‘ 
of Ai including G, became entitled to the legacy in their : 
own right and not through their father. (Lcdf, J.) I 
GOPaldas V. HBMANDAS LL.B. (1942) Hat. 392= 
A.l B. 1942 Sind 146. 

Wilt—Father—Power to make bequest of joint 
family properly. See Hindu Law—Joint Family- 
Gift. 44 Bom.L.B. 839. 

HINDU LAW OF INHBEITANCB (AMEND 
MENTJAOT (U OF 1929)-lt a guide as to old, 
Hindu law of inheritance. See HINDU LAW — INHEKI- 
TANCE. 1942 N.L.J. 65. 

HINDU WIDOWS’ BEMABBIAGB ACT (XV OF 
1866), S. 3— Appmnlment cf jguardian—Vuly of 
Court. 

S. 3 of the Hindu Widows' Re<inarriage Act in no way 
makes it incumbent upon the Court to appoint a guardian 
nor does it provide in every case where a Hindu widow 
remarries, some one should be appointed in her place. 
The scheme of the section is to allow any one of the 
relations nam^ to apply to the Court in case of re¬ 
marriage of a widow, to be appointed guardian of the 
child, so that the Court may consider the position and 
if it thinks fit, appoint some person oth'er than the 
mother, preferably from among the named relations In 
the order given as guardian of the child. If the mother 
as the result of her second marriage should have re¬ 
nounced her position as guardian, then the paternal 
grandfather may be appointed, but if when an applica¬ 
tion has been made, the Court is of the opinion that it is 
In the best interests of the minor for the time-being io 
remain with the mother, there U nothing in the section 
which compels it to appoint a guardian of the child. 
(Z?awV, C.J. and Weston, /.) KeLANBAI v. UdhavdaS 
SHlVDAS. I.LJa. (1942) Sat. 29 = 16 E.S. 11=201 
1.0.478=A.I.B. 1942 Sind 121. 

HINDU WOMEN’S EIGHTS TO PEOPEETY 
AOT (XVIII OF 1937) (as amended by Act U oS 
X9ZS)-~AppGeaMity~SotA agricultural and wn- 
agricultural properly left by deceased.. 

As the Hindu Women's Rights to Property Act as 
amended by Act II of 1938 is ultra vires of the Indian 
Legislature and does not operate to regulate succession 
to agricultural land in the Governor's Provinces but 
operates only to regulate devolution by survivorship of 
property other than agricultural land, where the property- 
left by the deceased Is both agricultural and non-agri- 
cultural, the widow would have no right under the Act to 
succeed her husband even to a bmlt^ interest so far as 
the agricultural properly is concerned. {.Gkulam Hasan, 
/.) ANANT LALP. RAM ADHAR. 198 1,0. 443=U 
E.O. 397-1941 O.A. 1071-1941 O.W.N. 1359= 
1942 AW.E.(0.0.)16'‘1942R.D. 26*‘A.IE 1942 
Oadb.216. 

- (xvnt OF 1937 apd amendment Act xi of 

\9iS'i)—APtlicamity-~SuecestieH to nialiki or pn prte- 
laryrigkt in land in Siiar—lau> applieai/f^ffj^j 
Lata ofinAtritanee. 

The Hiiidu Women's Rights to Property Act of 1937 
and the amendment Act of 1938 do not operate to 
regulate succession to agricultural land in the 
Provinces. Succession XoOimalikios proprietary riuht 
1 $ without doubt a succeaslon tg agricultural land or to 
rights In or over land including the 
of landlord and tenant A lamindar *or landlord In 

With the collection of renti and is a parly to the rela 
V. D. 1942-37 
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ion of landlord and tenant. Succession to a pioprielary 
♦nteiest is thetUore governed not by Act XVllI of 
1937 and Act XI of 1938, but by the ordinary Hindu 
Law of Inheiiiance. {Middleton.) Saraswaii Uti 
». KapilDEO Sinqu. 8 B-B. 660. 

——S. 3— Applxabshty—Money detree undtr if, p. 
Encumbered Estates Act—Pighi of son's wid,nu an 
the death of decree-holder. 

Hindu Women’s Rights to Property Act applies where 
succession to nou agricultural land is concerned. Hence 
where a person in whose favour a money decree under 
the U.P. Encumbered Estates Act has been passed dies 
bis son’s widow is entitled under the Hindu Women's 
Rights to Property Act to share in the decree and this 
would be so whether the son predeceased his father or 
not. {Salhe, J. M.) MaHENURA .SInGH v. BaI JanTL 
1942A.W.R. (Bev.) 220 (l)-194a OA. (Supp.) 
246 (1)«1942 O.W.N. (B.R.) 368-1942 R.D. 467 

-S. 3 (2) and (3)—Interest taken by widow in 

joint family properly—Extent of—Liability for debts of 
deceased husband. Set , 1941 Dig., Col. 653. Sara- 
DAMBAL V. SUBBARAMA AYYAR. LI.E'. (1942) 
Mad. 630=16 E.M. 250 * 2011.0. 162=A.IJt. 1942 
Mad^212-(1941) 2 M L. J. 862. 

'S. 3 (2) and(3)— S<ope and effect of—'Right of 
voidcm—'lf obtained by inheritance—Suit on promissory' 
note in favour of deceased .husband—Succession certi¬ 
ficate—Pfol necessary, ^ 

A Hindu widow who is given a right under S. 3 of the 
Hindu Women's Right to Property Act does not obtain 
such right by survivorship: she was not a coparcener 
before her husband's death and is not one after that. 
It does not, however, follow that she obtains it by 
inheritance, so as to make it obligatory on her to obtain 
a succession certificate under S. 21 of the 
Succession Act in a suit on a promissory note in her 
decea«d husband’s favour. As the widow does not 
inherit no succession certificate is necessary The 
effect of S. 3 (2) and (3) of the Act (XVIH of 1937) 
is a survival of the husband's persona in the wife 
giving her the same rights as her husband had except 
that she can alienate the property only under certain 
circumstances. (Horwi/i. /.) NaTARAJaN CheTTIAR 
V. Perumal AmmaL. 66 L. W. 823*1942 M W N 
703-(1942)2M.L.J.668. 

—r—S. 8 (2) and {S)—Scope of—If affects rights of 
I surtnvorshsp of sons, 

j,, Sub-Secs. (2) and (3) of S. 3 of the Hindu Women's 
Rights to Property Act do not contemplate th.tt the sjns 
of a deceased Hindu are to be excluded by the widow 
upon the death of their father. The right conferred upon 
the Hindu widow by sub Scc. (3) is merely a limited 
right such as a Hindu widow possesses under the ordi* 
nary Hindu Law with an additional privilege cunferred 
by the section that she could independently claim parti- 
tlwi as a male owner which was denied to her under the 
Hindu Law The rights of survivorship in a joint 
Hindu family pos^ by the sons are not taken away 
by sub-bs. (2) and (3) of S. 3 of the Act. {Ck-jL-.m 

ui-i/i o mVoi“io7?"mi 

HUSB^D AND WIFE-Advanccment-De. -i: by 
hMband of money ,n ^int nam.-i of himself .ud hi* 

mf^tae^of. Hlsdu I.\w’—Joint r.sMiLv— 

Gift. 14Bom.L.E 839. 

-—^poMt of husband's saUry in !-.mk 1 . of 
husbaou and wife—Presomption—Loan Ij husband 
alone^KigUt of Uiitx to claim sat ofi of* in naaiaa 
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of himself and wife against loan—Rule. See COMPANY 
—Winding up—Set off. (1942) 1 M.L.J. 161. 

- - ■-Dissolution — Jurisdiction of Courts—Tests— 
British and non British subjects—Law in India. See 
1941 Dig.. Col. 653. NoOR JeHAN BLGUM V. EUGENE 
TlSCENKO. 199 1.0. 619 = 14 R.C. 601. 

' 'Indian Christians*—Purchase by husband in name 

of wife—Doctrine of advancement—If applicable. See 
Trusts act. s. 82. (1942) 1 M.L.J. 528. 

Marriage—Dissolution—Law as to—Personal 
Law of one of parties—If - applicable. See 1941 Die., 
Col. 653. NOOR Jehan Begum v. Eugene 
T lSCENKO. 199 LC 649=14R.C. 601. 

' Marriage—Rights and obligations of patties— 
Law applicable—General principles of private inter¬ 
national law—Matrimonial actions—Jurisdiction of 
Courts. See 1941 Dig., Col. 654. NOOR JEHAN 
Begum ». EUGfeNE TlSCENKO. 199 I.C. 549=14 £. 
0 . 601. 

Separation deed—Covenant‘that neither party to 
have any claim against other in respect of any matter or 
account—Deed acted upon for several years—•Subse¬ 
quent suit by wife for judicial separation and alimony 
on ground of desertion—.Maintainability. See 1941 
Dig., Col. 655. ROZaRiO v. ROZARIO. 198 1.0.102 
=14£.B.269. 

—Money deposited by husband in Bank in the 
names of himself and bis wife—Piesumption as to. See 
Company—Wind up—Setoff. '1942) 1 M.L.J. 
161. 

' —Separation—Deed of—Nature and incidents of 
—Duty of Court to enforce—Rules. See 1941 Dig., Col. 
655. ROZARIO ». KOZAriO. 1981.0. 102=14 B.B. 
269. 

INCOME-TAX ACT (XI OF 1922). S. 2 
cultural income—Mustagee—Amount paid by to 
dar—Interest on—Not taxable. See 1 nC 0 ME*taK « 

S. 4(3)(viii). 21 Pat. 461*8 out L.T. 

T. E. 141^8 BE. 645=199 1 0. 868 = l4B±'-’« 

23 PatX.T 736=A.I E. 1942 Pat. 381. ^^^barom 
-S. 2 (X)~ Agricultural tneerne-^*^ 

nazarana. . q{ the sale price 

Zar-i-chaharum which is one-io person to 

of bouses when houses are transer entitled is not 

another aod to which the *f^*”ineanir>g of 2(i) of 
agriculturalincome within which represents 

the Income-tax Act. the zamindar for granting 

the consideration receive ^ house on a plot of land 

permission to a per*®" agricuUural income. (Ce/- 

belonging to the zamin ’pjshwaNaTH v. COMMIS 
lister and J-LL, C. & U.P. I-L3. (1942) 

SIGNER OF INCOMB-^ ^ ^ ggg 

All. 398 = 201 I-J;*^1942AL.J. 643=1942 F.L.J. 
= 1942 A.L.W.^* ^ R (H 0.) 354*A.I E. 1942 

(H.O.) 

All. 296, 4 ( 3 ) (vilD— allowed 

——ristdue of agricultural ana non agrteul- 
toapP^'^f^ Inlitu of his services-‘Agricultural in- 
if ceases to be so w/un received by him as bene/ieiary 
*^Method of determining amount to be treated as (igri- 
Cultural ineome out of total fund. 

Under two deeds, a person was appointed mutwalli 
and he was to receive both the agricultural and iion 
agricultural income, and after performing the funaions 
of his office, was alloweJ to appropriate the residue of 
the amount received in lieu of bis services. The whole 
of the amount received bj him was sought to br wsess- 
etl on the ground that once the income of the agricultu¬ 
ral properties reached the hands of the assessee^ in bis 
primary character as mutwalli, its character as ‘.‘agncol. 


INCOMB-TAX ACT (1922). S. 8 . 

tural income" was exhausted and therefore when the 
residue, after satisfying the prior trusts, was appropriat¬ 
ed by the assessee in his secondary capacity as 
beneficiary, it has ceased to be ''agricultural income" 
and bad lost the protection of S. 4 (3) {viiiy. 

Held, that so long the services were and are per* 
formed the assessee was and will be, beneficially 
interested in the surplus income of the properties and 
was, and will be, a l^neficiary In respect of that surplus 
under the trusts of waqf. And the agricultural income 
which he received as mutwalli did not change its 
character when he received the residue as beneficiary. 

Held, further, that in determining the amount of the 
agricultural income in such residue which would be 
exempt from assessment, the principle to be applied was 
that the prior charges ou the mixed income fund should 
be apportioned between the component pans thereof 
rateably and in consequence the surplus which remains 
should be rateably attributed to agricultural and non- 
agricultural income. Therefore the method to apply 
was to treat the residue in the hands of the assessee as 
being composed of agricultural and non-agriculiural 
income in the same ratio as the total of these two classes 
of income bore to each other at the time when they 
passed into the common fund. {Coilitler, Saipai and 
Braund,/J.) SYED MUHAMMAD ISA V. COMMIS¬ 
SIONER OF INCOME-TAX, CENTRAL P^VJNCES. 

I.LH (1942)All.426 - 200 1 0 768-l6BA,33- 
-(1942) I.TE. 267=1942 A-L.W. 3^=1942 A LJ. 
358=1942 A.W E. (H 0.) 2S4-A.IB. 1042 All. lO* 

2 fl)—"Oflksr of Crown'’-Meaningof Collec- 
ijir- PjaHition 1941 Djg.i Col. 657. JHaLak 

PRASaO SINGH P. PROVIUCB OF BIHAR. 1941 P.W 

N. 689 (S.B.). 

——-S. 2 (1) (a)—Interest on arrears of rent payable 
under S. 67, B. T. Act—If agricultural income— 
Liability to income-tax. See iW Dig., Col. 692. 
kadhika Mohan Roy Ward’s Estate, /« the 
matter of. 199 I.C. 763-14 E.C. 634. 

-S. 2(6-A)—"Dividend"—Distribution of accu¬ 
mulated profits of company to sbarebolders in the form 
of bonus shares-If "dividend". See 1941 Dig,, Col. 
658. CO.MMlSSlONEK OP INCOME-TAX MADRAS v. 
Ramaswamy ChEttur. I-LJB (1942) Mad. 182= 
19810. 260-14 E.M. 414- (1941) 2 M.W. 900 
(S B )• 

’s. Association of indmduals"^Htndu 


widows, wives of brothers carrying on business but not 
as registered firm—Widows taming income from 
deposit in joint names^Asttssment at association of 

ptrsoHt~^lf iU4ti(i<d* , . ^ 

The asse^»ew, two Hindu widows who were the wjv 
of two Hindu brothers, carried on a business in Jubb^- 
pore and also earned income on a lakh 
ed in Bombay. They w ere not repsiwed as a firm 

were therefore assessed on the X 

income from the deposit as an assocution of individuals. 

They claimed that so far as their profits in Bo'nbay from 
the deposit were concerneds ib^y s^uld be regaf 
individuals receiving an income in Bombay and that me 
income should not be assessed together with their income 

from business as an association of pe^ns. 

Held, that in view of a decision of the High Court 
holding that the assessees did not form a "‘9 
family, the question whether their property in W 
was their jtridhan or not was immaterial, and the inco 
from the deport belonged to them as an associa o 
individuals and the Income tax department was d»ei< o « 
justified in assessing them as an ^sodation oMnom 
dqals. {Slone, C./-ctnd Bose,/.) COWMJSSIOXfR 
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INOOaiE-TAX Aor a922). a. 3 

0> INCOME-TAX. U. P. AMO C. P. V 
HaRGOVind. 1042 I.T.R 84. 

■ ” “"■■Si. 3 AQd 4 Bor CottHtil— Incomt 

of' — Taxiiiilily. 

The Madrasi Bar Council U an individual or Associa¬ 
tion of persons within the meaning of S. 3 of the 
Income-tax Act ani iu income is taxable unless exemp¬ 
tion is obtained under S. 4 (3) of the Act. The Income 
ol the Bar Council derived from investments of the 
Council, if held by the Council for ifducatioiial purposes, 
would be exempt from tax under S. 4 (1) of the Act ; 
but the income derived from enrolment of members of 
the profession and examination-fees of apprentices-at- 
law would be taxable. {Uaih, C.J. ohJ Ukshmami 

Bao.j.) Commissioner OK income-tax, Madras 
Bar Council, Madras. 66 I*.W. 60=1943 i.T 
S.1 =aI.E. 1943 Mad. 137=(1942, 2M.L.J. 782. 

■ 3.3— "tntomt'—ImparlHie rai—Mainten- 
one* payable to widows of prior holder made a ekarge oh 
estate—Amount paid by holder to widow's prior holder 
—Jf part of total ine^me—Atsestability to ine^me-tax 
in his hands. 

The assessee succeeded to a raj on the death of his 
predecessor after a protraaed civil litigation against the 
widows of the late Kaja who claimed the entire estate on 
the ground that the asse$see was not a member of the 
joint family with the deceased and that there was no male 
member in the family. The asstssee claimed that he was 
a member of a joint Hindu family with tiic late Kaja and 
was therefore entitUd to the estate by survivorship and 

by the custom of lineal .primogeniture. The asscssee's 
contention was upheld, but the decree awarded mainten¬ 
ance to the widows of the late Raja and made the arrears 
of maintenance a charge on the estuie. The assessee 
paid the widows in the year of assessment 1937-1938 
a sum of ks. 19,587, as maintenance allowance under 
the decree and claimed deduction but the Income-tax 
authorities treated it as part of his income and included 
the same in the assessable income of the assessee, 

field, that the amount paid by the assessee to the 
widows of bis predecessor was not a part of his incoore. 
but Was the amount received by him for and on account 
of the widows and therefore was an admissible deduction 
and no tax was payable by him on that amount. It was 
not the case of the assessee applying part of bis income 
in a particular way; it was rather an allocation of a sum 
out of his revenue before it became income in his hands. 
(^Harries, C.J. and Manohar tail, /,) .SHIVA PRaSAD 

NiNGHt'. Commissioner of Income-tax. Bihar 
ANDORISSA. 2011.0 179 = 16R.P. 32* 23 PatL 
T. 323=8 B.R. 766=1942 I.T.R. 249-A.I.E 1942 
Pat. 466. 

— S. 4 — h'irm-^Braneh in British India aeeept- 
ing orders and eoneluding eontraets—Contracts sent t§ 
head offee outside British India for exeeuiion and pay- 
msHtt made there—If Parries on business in Britiil 
India —Liability to tax. 

The assessee, a firm consisted of four biothets. who 
were joint and lived In Muttra in the United Provinces 
The firm told salt which was obulned from a lake in 
Rujputaiiaoutside British India. The head office of the 

firm was at Rajputana, but it had a branch at V in 
British India, where a business of selling salt to persons 
Ui the district was carried on. One of the partners cam^ 
to Af at Intervals. There was a clerk at .1/. Oideis for 
■alt were accepted and contracts for sale and deliverv 
■alt were concluded at .V, and the orders were sent to 
the head office at Rajputana for execution. 
ments made at the head office. 

» a»«taee carried on boainMi in 

firlUth Indja; ( 2 ) that the asMtsoe was Uableto be taxed 


INCOME-TAX ACT (1922). S. 4, 

under S. 4 of the Income tax Act. {//arriei. C / and 
fat.' Alt, y.) ilAKDHO BENGAL SaLT CO. V COM 
MtSSIONBKOF INCOME-TAX. BlHAk AND OKISSA 
202IC. 304-18 R.P. 110 = 8 B.R. 871=1012 IT 
R. 13=A.I.E. 1942 Pat. 313. 

S. 4—/wruwr r« respect of mortgage—Computa- 
tion—Mortgagee purchasing mortgaged property in ext- 
cuhon 0 f his dicrua ' 

Whatever may be the right of a mortgagee wheu a 
sum of money is^a.d to him in cash by the mortgagor 
to appropriate it towards principal or interest, when the 
mortgaged property is purchased in satisfaction of the 
debt, the mortgagee receives a transfer of the properly 
at the value of the purchase price in satisfaction p^tan- 
fo of the liability of the mortgagors for principal and 
interest and to the extent therefore that the purchase 
price exceeds the principal sum due therein a realisa¬ 
tion of interesl, that is payment of interest—and .such 
payment is liable to income-tax. (Collister and Ba/Pai 

//) LaCHMANDAS Brij Ball.^badas ». Commis- 

I TO U. P. 1042 A 

L.W. 206*194;2O.W.N. 289-19421.T.R. 180. 

\ —Appropriation of— 

Dferee obtained by assessee against twa persons fe^ 

principal and interest on Aandnetes and costs—Bavmsnt 
of l^P sum by one debtor in full discharge of his half 
of liability—Amount to be appropriateii as interest. 

1 he asses^ had lent a sum of Rs. 22.103 to two 
bro hers on 3 handnolcs which provided for Davment 

The assessee obtained a decree ?fi“ns 
them on 26-2-1934 for Rs. 31,682 being the prS 

Rs. 3,000 c«U. The decree provided for future 

oil l 2 - 6 ‘ 1 ^ 7 executiem 
on 12-6-1937. and pending the same he entered into 

from all liability on his paying the asses^^^ ^ 
Rs.21.0{M in payment of half the decree debt'“l-hf 
assessee did not appropriate this sum in his books in 
any Part‘cu1ar mann^ but the Income tax AuSiS 
appropriated Rs. 3,000 towards costs, Rs 13 077 

A'r/i/. that the payment made to the asses««. 
of the judgment-debtors was in respect of half 
half the principal and half the imelS!. aVd /hfamTunt’ 
|»id as interest could pot therefore be grealer S 
the sum actually paid, via., Rs. 8.448-8-0 fX-Li 
Cajt and Manohar Lail, i\ 

Nakain Singh v. Commissioner of i^ax^ 

B. ANDO. 203I.C.437-16ET 178-9 ' 

1912 IT. E. 344-A,1E. 1942 P« 4 ^® ® *2" 

amounts in bank and operating ,m it—Etr 

ititutes receipt of mtonu. eon- 

The assessee who was the proprietor of » k- 
estate was assessed to income t« 1937 ^o«'”''''^f* 
incoroefrom different soerces comorUino 
royalties reedved from various lesiL 

coal mines located 00 his estate Tk ""Orking the 

ted. at a time when he a'mlnn, 

Wards who administered his e«are at i^r ^ 

the assessee aUMningmajoritTJl 

«.tate during the previous year nf **'* 

0 « of .h, 1 ^. 1W-19JS. 

during the first part of 1937-1938; when 
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INCOME-TAX ACT (1922), S. 4. 

was still a ihlnor, and he paid Rs. 88,756, in the latter 
part of 1937 1938 when the assessee had himself as- 
snmed charge of his estate. In the return filed by the 
assessee for the assessment year 1938-1939. the 
assessee showed and included only the sum of 
Rs. 5,00,209 14-3, paid by this lessee but not the sum of 
Rs. 88,756. the assessee’s contention being that he hid 
kept this sum in a suspense account on the ground that 
there was a dispute between him and the lessee in ques¬ 
tion with regard to the correct amount of the royalty 
payable and also with regard to the validity of the lease 
tself because be intended to repudiate the leases granted 
by the Court of Wards, that, therefore, he had never 
received the sum in question and was not bound to pay 
income tax on that amount. The lessee in question was 
in the habit of paying the royalty from time to time to 
the credit of the assessee in his account in the Imperial 
Bank of Calcutta under the arrangement with^the Court 
of Wards and he paid in this sum of Rs. 88,756 also to 
the account of the assessee in that Bank. It was found, 
however, that the assessee had operated upon this sum 
by agreeing to have it mixed up with the other amounts 
to his credit in the Bank, but the account was operated 
upon not in the previous year but in the following year 
(r.^. 1938 1939). 

Htld, that the assessee received the amount in ques¬ 
tion as income and it was mixed up with the other sums 
to his credit in the Bank over which he had complete 
control, and that that amount was therefore assessable 
to income-tax in the year 1938-1939. (^Harries, C. 'J- 
and Manokar Lai, /.) KaMAKHVA NaRAIN SiNGH 

V. Commissioner of income-tax, B. & o. 202 to 
270=16RP. 107=8 B.E. 868«1942 I.T.B. 1"" 
AXR. 1942 Pat. 491. .. 

-S. 4 (2) -Remittances from foreign 

profits—Presumption-Nature — Dig., Col- 

cost of production—Assessability- Sef I burma v. 

661. Commissioner .of 

BHAGWANDAS Bagla. 1942 I.T.B • j^j.^n__Pro- 
-S. 4 (3) (D—Appli«bih‘y ^ ,egal obli- 

fits used for charitable -k uses—Profits—If 

gation to devote ptofi'f col. ALL India 
exempt from tax. IL-B (1941) Bom. 

spinners association,/ • 

672-* 1981.0 30 = 14K" . prori8o-WP/»/rVe3»AVy 

-Ss. 4 (8) (1) 'or national purpotts—If 

—Trust for polHtf‘^‘ ' j.,t,stneHS—Maximum rate— 
charitable — 

n leviable. , in S. 4 (3) of the Income-tax 

‘‘ChariMblepu/P^.gjof the poor, education, medical 
Act would incl^d^ncement of any other object of 
reliefand th« *| 5 ,y. Trusts for the benefit of the 
general particular locality are regarded as 

inhabitants or ^ particular 

charitabi®' for the advancement of particular 

polHica P ^ses or opinions are not regarded « 
politica purposes as a particular individual 

**’l«*Aividaals may consider to be charitable is not a gc^ 
^karitable purpose although a gift for such charitable 
ottTPOses as the managing committee ® 
think fit would be go^, because the committee would be 
bound to keep within the ambit of charily, and if they 
go beyond the legal boundary, they can be controlled by 
the Court. The objects of a trust created by a deed 
were (l) the advancement of any purpose which 
in the controlled opinion of the managing committee be 
national or of national importance for the inhabitants of 
British India by any means which in the like opinion of 
the managing committee be constitutional; (2) the 
political advancement of India having for ite goal the 


INCOME-TAX ACT (1922), S. 4. 

acquisition of complete autonomy or "swarajya’' to be 
dUained by all constitutional agitation and means; (3) 
the diffusion of political education and knowledge as to 
the political affairs of India and propoganda work bolh 
in India as well as in any part of the world outside 
India having for its aim the acquisition of complete 
national autonomy or “swarajya” as aforesaid *, (4) any 
object which may conduce to any of the aforesaid 
objects. 

ffeld, (1) that the objects specified in the four clauses 
were dearly distributive and since the whole of the trust 
fund could be applied for any one or more of the objects 
specified, the trust could not be regarded as charitable if 
any of those objec'.s did not fall within the term 
“charity (2) that clauses (I) and (2) went 
far. and the gift was for a political purpose; (3) 
trust for a national or political purp^ wnid not^ 

regarded as charitable so as to fall 

S. 4 (3) (i) of the Income-tax Act; (4) that the case fell 

within the first proviso to S. 4l (1) of the Income-tax 
Aft and the maximum rate of income-tax was leviab e. 
Although it was rather hard on the trust, that was not a 

matteriith which they could deal, 

and Kania, /.) LOKAMANYA TiLAK ItiBILE* 

NATIONAL trust FUND, BOMBAY' /”"• r 

64=14 E.B. 813=1942 I-T.B^, 26=43 Bom.L.B. 

1027=A.I.R. 1942Bom. 61. 

_e 4 (S)(i)—“T’ri/rf wholly (or charitahle pur^ 

Who was interested in motor 
• ^nmnanies Created an indostriaJ and cdocational 

fTust and purported to endow it with immovable pro- 
Ses and shares held by him in six transport comping 
K which he had the control. He constituted himsdf 
the managing trustee and gave himself full power to 
ded with the assets. The Instrument of Trust provided, 
inter alia, “that the trustees shall as early as they con- 
aider it expedient utilise the trust for the purpose of 
starling an institute for industrial and scientific research 
and training.” and the foundation of the JJ'" 

left over until the companies had made sufficient money 
for the purpose. The founder also reserved io 
a power to revoke the trust at any time, and had poMrt 
to utilise the assets for his own purposes or the purposes 

Muld not be said 

wholly for charitable purposes so as to entitle it o 
benefit of S. 4 (3) (i) of the Income-tax Act. U^ae 
C.J . Krishnttiwami Ayyanpsr and ^ „ 

^r-llLr5M.A““Ma4r626.(iM2) 

_Q A {9.\ ri) Bxpl.- 2^'"^ cHantabie 

purpou^'-^'r^Hdund for relief of piToertyamong em^ 

the relief of 


In order th^ a iruM ;;X-f;V\haritable purpose 
poverty be a trust who iy the Income-Tax Act 
wubm tneihing of o. 4 \t ; oi \ benefit of 

lead with the Explanation, it must ^ bened 

the public or a specified section of iL Pnvaie m 
duals including the employees of a Th* 

the general public or of any section c . ^ . .g, the 

principal de?d of trust stated that the income fwm 
fund should be applied for the benefit ® ^ ^ certain 

s€n» and fatire officers and other empl y uncon* 

company and Us subsidiary wncerns w o . 
troUed discretion of the admmhtrator^hottW l>e a ^ 
ving of consideration or help more especially on 
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INCOME-TAX ACT (1922). S. 7. 

Set 1941 Dig., Col. 666, COMMISSIONER OF INCOME- 
TAX. MAmiAS V. .JNNAMALAI CHETTIAR. 107 I.O. 

707*1942M.W.N 107=14S.M. 376* (1941) 2M. 

L J. 890 (F.B.). 

' S. 7 (1)— Applieabiliiy—Deferred salary — Pro¬ 
vident Fund not recognised under Act — Employer's 
contribution and interest thereon-^lVitkdrawal of amount 
by employee in servict-^lstcome not assessable. 

The assesses, an employee in Ihe Tata Iron and Steel 
Works Ltd., Jamshedpor, was drawing a salary of over 
Rs. 200 per mensem. The assessee was subscribing to 
the Prqvident Fund maintained by the company and the 
employer company also contributed a similar sum 
These subscriptions together with 6 per cent, interest 
were placed to the credit of the assessee who in the year 
previous to the year of assessment withdrew a sum of 
Rs. 6,214, which consisted of the contribution? made by 
the employer to the Provident Fond Rs.3,445 ami the ac¬ 
cumulated interest thereon Rs. I,3l9. The assessee con¬ 
tended that these two amounting to Rs. 4 764 could not 
be .tssessed to income-tax as it was not received by him 
as his salary but as a capital voluntary payment. The 
Inconjfe-tax authorities contended that the amount was 
in the nature of a deferred salary. The Provident Fund 
was not a recognised lund under Ch. IX-Aof the 
Income-iaA Act. Under the rules of the Fund, the sums 
which are allotted by the company could not be with¬ 
drawn by the assessee at the end of each year, but only 
after he had served completely and satisfactorily for a 
period of 12 years. 

name of the assessee were not in the nature of salary for money in debentures is.i^ _ y 


INCOME-TAX ACT (1022), S. 10. 

Per Panekridge, /.—The word 'due* in S. 7 (l) of the 
Income-tax Act as amended -in 1939 is not limited to 
salary due in respect of the accounting year but inclodet 
also unpaid salary due in respect of previous years. 
Derbyshire, C.J. and Panekridge, /.) Sm. USBAFANI 
ROV, In the matter of. 46 O.W.N. 489* 1942 I.T.E, 
199. 

Ss. 8 and 12—Income of an Impartible estate— 
Nature of. J/e 1941 Dig., Col. 666. COMMISSIONER 
OF INCOME-TAX, PUNJAB V. DEWAN KRISHNA 

Kishore. I.L.B (1941) Kar. (PO.) 166*I.L.B. 
fl942) Dab. 1*1942 MWN. 4 = 74 O.L.J.S08*44 
Bom.LB 196*1942 A.LJ. 169*44 P.L.B. 226* 
(1941) 2ML,J 972 (P.O.). 

-(as amended in 1939), S. 8. pioTlsos 1 and 

2—Co-operative Bank—Interest on tax-free securities — 
Interest on m^'ney burrowed for purchase of securities— 
Right to deduct—Debentures purchased in open market 
—Interest ost — Exemption. 

The asses-oce. a Provincial Co-operatiye Bank, 
Limited, registered under the Co-operative Societies 
Act of 1912 and the Madras Co-operative Societies Act 
of 1932. received in the year of account, 1938 1939, the 
sum of Rs. 69,975 as interest on tax free securities. The 
assessee was entitlerl upder the second proviso to S. 8 of 
the Income tax Act to deduct this sum when calcolabng 
the amount of income for purposes of income-tax. The 
however, claimed a further reduction of 


Rs. 26.729 being the interest which was paid in the 

r,o,i ft, , v veara year Of account on moneys borrowed for the purpose of 

/fr/rf, that the allotments made by the Font!‘he j 

Central Land Mortgage Bank and these debentures were 
bought by the assessee in the open market. The 
assessee claimed exemption -from tax In respect of the 


current services, but were merely the measure of a sum 
Or sums .which the company volunteered to pay to him on 
the termination of bis service upon a certain percentage 
basis if the service terminated after three years aw 
more and upon another percentage when he bad 
12 years satisfactorily. The sum i,*'“Les- 

therefore “income” assessable in the hands of the 
see under S. 7 (1) of the A:t. ilB- 

Manohar Lull, /.) S. R. MITTRA. In re. 

^ of person during 

——Ss. 7 (1) and 24-B ffmmission earned by 

accounting year *vifhou( dramug^,^^.^ 

da, dL/ut d 


interest paid on these debentures, on the plea that the 
debentures represented loans to the Madras Co-operative 
Central Land Mortgage Bank and therefore represented 
transactions which were part of the ordinary business of 
the assessee. 

Held, (1) that the assessee was entitled to the bene6t 
of the 6rst proviso to S 8 of the Income-tax Act (as 
amended in 1939), In respect of Interest received from 
securities which were not tax-free and to the bene6t of 
the second proviso in respect of lax-frM socoritles. but 
/i„e vtar—esucf /-....-y..,.. i wasnot entitled to a double exemption in respect of the 

widL duLg accounting ye^r-Dab> s y free securities; the as^ssee 

exemption in respect of the amount of Rs. 26,72y ■ (2) 


assessment thereon. n-ffing agent of a company 
One C who was the ^ commission basis 

and who was •;.®'2“"ii,hout drawing the commission 
died in May April ls‘* 

earned by him commission to his widow as bis 

the company paid [he Onancial year, 1938-39 

legal representative income-tax. The Income tax 

without any j the widow under S. 24-B of the 
Department a^ yg^^. 1939 . 4 Q on the income 

Income-tax previous year 1938-39 and in- 

of ‘he decea P g ,he total Sum due to him for com- 

of his death. 

^'^lild’ ‘h*‘ ^ of ‘he Income-tax Act as 

mended In l939. the Commission earned by the decea¬ 
sed which remained undrawn down to the lime of his 
death remained salary at all material times and that by 
reason of S. 24 B of the Act the widow as his legal re-, 
presenfative was liable to pay the tax which would have 
been paid by the deceased on that salary if be had not 
died. {Derbyshire, C.J. and Panekridge. /-) Sm. 
USHARANI ROV,u/. 46 O.W.N. 489* 
1942 I.T.E. 199. 

-S. 7(1) (as amended in 1939)—V«/— 

If limited to salary due in respect of accounting year. 


that the fact that the a^essee went into the open market 
to purchase the securities (debentures of the Madras 
Co-operative Central Land Mortgage Bank) showed that 
the object was investment, and the interest paid on the 
debentures represented -taxable Income as interest on 
investments. (Leaeh, C.J. and Lakshmana Roe. J.) 

Commissioner of inco.me-tax. 

Madras Provincial Co-operative Ban^ ltd. 
(1942) I.T.E. 490 * A IB. 1943 Mad. 162*C1943) 1 
M Ii J. 46. 

-^Ss. 9 (1) and 14—‘Property of which he is the 

owrrer'in S 9 ( 1 )—Meaning of—Income of tmparUDie 
estate held by member of joint Hindu family— How 
chargeable. Sec 1941 Dig., Col. 667. COMMISSIWER 
OF Income-tax. puniab v. dewan 
Kishore. Il.E. (1941) Kar. (P.O.) 166 -IL.t 6 . 
(1942^ Lab. 1=1942 A L.J. 169*44 P-L.E. 

1942 M W.N 4*74 O.L J. 508*44 Boo.L.E-198- 
(1941)2M.L.J.972(P.O.). 

-Ss. 10.12 and 26 { 2 )—Applicability. 

S. 26 (2) of the Income-tax Act is not «>n6n«0 ‘® 
cases of sacces 5 ion inUr vnet, but applies tqwf to 
business of a deceased carried on by the 
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But before a person can le assessed as a successor of a 
deceased monsy*lender, there must be evidence to show 
that the business of money-lending was actually carried 
on by the successor of the deceased money lender, H, a 
money-lender, died in November, 1936. leaving three 
sons and a widow. For the assessment year 1935 1936, 
the sons were assessed as an association of Individuals 
under S. 3 of the Income-tax Act, and they did not 
object to that course. For the year 1937-1938, they 
objected to their assessment as an association of indivi* 
duals ahd also to the assessment on income from busi¬ 
ness for the whole year under S. 26 (2) of the Act on 
the ground that they had not carried on the business on 
the death of their father. It was found that after the 
death of H bis sons bad retained joint management of 
his property, jointly received the rents in the form of 
property Income, jointly recorded the same in the cash 
book for recording interest income, and that no fresh 
rent deeds were executed in the names of the sons sever 


590 

INOOMB-TAZ AOT (1922), 8.10. 

■ '8. 10 (2) (ix)—Allowance under—Expense# 

incurred in defending suit^-Suit filed against assessee 
for rent and royalty as assignee of original grantee of 
mining lease. 1941 Dig.. Col. 671. MaGNIRAM 
BANGORK&Co.,/«r^. 200 I.C. 246-=14 » 0. 696 
>°A.1B. 1942 0x1 297. 

■““—8.10(2) {.ix}—‘Ap^ieaiilHj^Aisatee spe<u/*- 
ting in teltm ituurring l»net in forward eonfraett 
—Suit againit asttisrt in respect of such lostet^lJliga- 
tioH expenses incurred hyatsessee in suit—Suit ulti¬ 
mately ending in eompromise decree-^Ttight to claim 
deduction of litigation expenses. 

The assessee wh^carri^ on a money-lending business 
and dealt in groundnuts, and was running an oil mill, 
also speculated in cotton. In l922, be entered into 
certain forward contracts for the pnrehase and sale of 
cotton. These resulted in losses which be could not meet. 
He was therefore sued in respect of these losses and ulti 


and that he had large outstanding amounts when he tne next accooniing year, in oetending the 

died. Theaasessees had not dealt with those loans in I *““'*,* “*'***®"P*"*** amounting to 
any way and there was no evidence to show that they ' claimed to deduct from bis income 

carried on the business of money-lending. i ** * expenditure in the assessment year of 

A^r/rf,(l) that there wss evidence, though slight, on I ^ V,., . . . 

whichlho inedme-tax authoriiles could find Ibai the i ID **‘** •“« **P*nditQre Incurred by the asses, 

assessees were an assoclsiion of individuals and there- I *" * bosirwes liability was an allowable 

fore they were correctly aasetsed as mch in respect of •*** *'’*^'"**^* Act 

the rents realised ktintly and recorded tolmlv in th* •'“h«mr in which expenditure was actgslly Incurred. 

and the legal expenses sbonld therefore be allowed to b« 
deducte^ nmler S. 10 (2) (ij:); (2) that the Income-tax 
autbotiues should in law make allowarrce for “espmdi- 


the rents realised jointly and recorded jointly in the 
books, (2) that in resipecl of the income derived from 
the moneydending business of J/, the assessees could 
not be assessed under S. 10, but must be auessed under 
S. 12 of the Act. In which cale S, 26 (2) would not 
apply. {Almomt, J.C.ani Ahmad, y.) HaJI GHULAU 
Hussain v fokiVissuiNm wf Incuui-tax 
Lahokk. 1042 I.T.B. 406. 

“8t- 10 and 68 (2)—Book debts taken over— 

Irrecoversbiliiv—Loss, if capital lorn—Qar«iion if one 
of law. 5‘/r 1^1 Dig , Col. 6b8. CoMMl.vSlONFK ciF 
INCOME TAX f. S. p. K. A. K. M. FAMILY. 197 I-O, 

260-14R B. lie. _ -w V. 

— 8. 10-Right to deduction—Firm dligolTirt—I ri.'. ‘ 

Assets and liablliiiet divided up between a»e-»«e and ' in i-ttnfocSiom jfk‘ 

mher p*rlM.-,^wo carrying cm buMneMhimserf-- The expen-e. in .jrmd h. a - - in .rn,pi«,„ 
LeMuin debit railing to areetweS ihai# of aa*et.-At. hU litk ani errr.,r,Mntc r •« - ^ if»e' 

se«eea.T»plii,g »n,aMe, t .m-and writing aUd.t, s- . M V n'.nhsTM V 

lria«v«»»N*-IxjM»r. if tlkrwal.k igainil IrKtwre. , m.^lgagee fn^n, Vis UitKk r -'s jr .rsnecT J .v! 
profit, and gain, of n^w .^rv |M4| Ug,. Col. 66S I mo-r* ,7 ..ans . i. n ^ "V/ t 

HtNOtL. 19910. 4M-14 BO 551. nr INC me-tax. r ? *>,. v i IH2ITB li 

8 10 (D— l*i,miCakulutioii— “ 1942 A L W 905> 1942 O W II :s0 


lure incurred” in the period 28—15—1933 to 
1954, (bat being found to be the year In respuct 
of which arose tbe income, profits and gains forming tbe 
busis of the ataeasmeni ■' whai figure that amounted (o 
wa* a matter ol fact to l« dealt with by ibe lecome-tax 
aulhorilie*. {Stone. C.J. and y.) COMMIS- 

siONtR or Income tax. r p. & u. P. e. Mathuiu- 
daSMannalai. 1942 LTB. 05. 

10 (2) fix)—iWitrYraw—Fr;>rwwr f 'rrom- 

gro- 


Money knillng I'O'lnese—M>-iti;af;e —ikerce on bssit of 
— Attvatr^e puichatlng pru|WM) i.i kie^ution—Market 
value of pii'peits—I'lW paid ai au/iion-^If naiket 
value—Prwmmiuion. 5rvl9t| IVg . C-1 069. BiSH 
WANAIU SIM-.H r I OMMIA-l->Mk nr iNCr^MS-TAX 
HlHsIt AND OitiAXs 200 1.0 IM-141 Jmi«‘ 

9 B R 651 - A 1 m 1949 Fit 55. 

-8l 10 v2)tn'usd M Avvew aun-Twi. 

lug to in iwi.l.lie . ( |'i'>i w« yvar—A')«i-w (ijr 

depiwtah-Mr —H*»U ot • .••W|Hiiaii<'o -p^ and m,! 
• ii^\««ehtn peiiiwlt. So* I»M» IVg t\,l rdA. iNiwaN 
I EON ANP STHH'O .In. /.fS- moutoof YA O 

tJ 451-A I B. 1942 0»] 969 

10 Froriao tb' tad tt (i'l— 

Ai^vsimulattd unahwulv.t ,l.pnx-a:i,n uUdwumw M 


•B. I0(2)(i*'- 


ki»»W» r—. t, 

n iV,-.,,- ,n,i faoio-M.* f 

.'—I /.• 

In ...rijvy ng \he p, ih*- ' iplret* of 

an a^-^.ee ai a m.H'es.rf -kd 
to |hr det«r'i. n ,^l Ty>.« •! 5-.^ t ,«p. 

a 

iwpeit n , -f. 

^ q ^9 1 ' * M 1 

A 

< ('WAlievl'tM ^ i.f lNfi«fTa\ F At* r SiS 

KaMr'HwtK MN H « lA. 15~ILB '\aafi 
KxriFCM? 199 I r 914-i B » MA» l»4f A L. 

5 ^‘JiaVfv^ 790-194* OW 

^ A.L W 4di^l94dPWK 


ouuet of healnem -If atiiUiK ^mta isMi rta *«i loan T » *”^* *” " " lo. - i^vwe 

Ixg.CuLfW. iNDtutlB-sN ASO'^rmCo 

/-/*rmef,ree/.T8qx,,ai.All.l9UoJji«. /poi ^ tML^ fO 
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IKCOME-TAX ACT (1922), S. 13. 

•Ss. 13 and 66 (S'h-Anesu/ furnishing unrtli- 


ab.'e aecounts—Esti/nalion of income umler S. 13, Pro- 
—further scrutiny on appeal—Rejection of account 
hoohs-^Propritty—to High Court for order 
directing statement of cAse~~:Mainiai»abiiity. 

The ri'isessee who was carrying on money-lending 
business filed a return for 1935—1936. showing an 
income of Ks. 2.584 and produced a cash book and a 
ledcPr. which were admitted to have been wiitlen not 
daily but only fortnightly. The balances of the debtor’s 
accounts and the names of the debtors were not brought 
forward from the previous year to the account year, and 
the accounts for year only showed such transactions as 
pertained to that year alone. The Income-tax Officer, 
holding that it was not possible to find out the correct 
income of the assessee from the accounts, took recourse 
to theptoyiso to S. 13 of the Income-tax Act, and 
made the assessment estimating the income at 
Rs. 1,50,000 as against Rs. 100,000 substituted by the 
assessce. The Assistant Commissioner, in appeal, 
further scrutinised the accounts and held that they had 
l>een rightly rejected by the Income-tax Officer. The 
Commissioner refused to state a case. 

Held, Cl) that tlie Income-tax Officer properly 
proceede 1 under S. 13 of the Income-tax Act, and 
his computation had been scrutinised ; (2) that the 
material supplied by the assessee having been unreliable 
and there having been no arbitrary action on the part 
of the Income-tax authorities, no question of law arose 
in the ca®e under S. 66 (3) of the Act. {^Stone\ €./• ttnd 
Cleirke./.') EKNATH BRLAPPA LlNGAVAT WANI 
V. COMMTSSIONF.R OF INCOME TAX, C. P. ANDU. P. 

1912 I.T.B. 110. 

_Sg. 18 and Opinion of Income-tax Officer^ 

Ouestion of law, if involved. .. , 1 . 

Where the Income-tax Officer is of opinion that the 
assessee’s books are not sufficiently well kept and e 
could not correctly asse»s the income of tlw asse^ 
on the method of accounting followed him, he 
justified under S- l3in making the assessment i 
manner as he might determine. No Cf) 

be said to be involved In such a case, ^^OM- 

HuKAMCHAND DUNICHAND S'. INCOM jg ^ pggj,_ 

MISSIONER. N.W.F-P. 2011- 0 47(1)- 

23=1941 IT.R. 616 = A.IB ^ujtr-Inier. 

-8. IS. 'BrO^iSO-Assesiment^.f^j^ 

ference by higher authoriliet, tr y^^^^^ in respect to 

There is nothingproviso to S. l3_of Income¬ 
an assessment made higher authorities of the 

tax Act. the powers wni apj 32 respectively. The 
Department have assessment adopted by the 

basis and the ;,ppeat by the Assistant Corn- 

officer can be /?„/>/. //.) PeaREV I.aL 

micsioner. t^^";w,sSIONFR OF INCOME-TAX. 201 
SHUKLA t'. I.T.E. 239=1942 ALJ. 

1.0-W. 385=1942 A.W.R. (H.0.;113=. 
A T li 1942 All. 307. 

2 ^ (D^Applieahility—Reeeites as a tnemier 
ffi„du undivided family"—Hindu ioint family— • 
Death of coparcener—IVtdow suing for partition on 
rottnd of alleged separation of husband-compromise 
^fjridow admitting joint status and receiving mainten¬ 
ance Hoot family and livingapoft—Amount received as 
tnaMe'ittnce—Exemption from taxafieot. 

The assessed? husband and hh brother constituted a 
' joint Hindu family. The assessee’s husband died in 1922, 
leaving hi‘‘ widow, the assesseej and two daughters. The 
family property passed by survivorship to the brother of 
the assessee’s husband and his sons. The assessee. 
claiming that her husband had separated from his 


INCOME TAX ACT (1922) S. 16. 

brother before his death, brought a suit for partition and 
for recovery of a half-share in the family properties. 
The suit was ultimately compromised and a compromise 
decree was passed under which the widow (assessee) 
admitted that her husband died undivided and that she 
was entitled to claim maintenance at the rate of 
Rs. 1,500 per mensem until her death. There were other 
provisions for payment of further sums to the assesses 
and her daughters and for their residence. In the assesi* 
ment year 1939-1940, the Income-tax authoritiei 
assessed the sum of Rs. 18,000 which the assessee recei- 
Tred from the joint family as her maintenance for one 
year at the rate of Rs. 1,500 per mensem. The assessee 
clatmed exemption under fi. 14 (1) of the Income-tax 

Acton the ground that she received it in her capacity 

as a tneinber of a joint Hindu family. •. • 

Held, that the assessee was still a member of the joint 
; family, though she did not live with the other members 
! of the family and that she received the maintenance 
: amount of Rs. 18.000 as a member of the joint family 
, within the meaning of S. l4(I) and the amount was 
‘ thejefore exempt from taxation. The fact that 
: living apart did not affect her position in law. {Har- 
' ries, C./. and Manohar Loll, /.) 

V. Commissioner of Income-tax, R & 0. 21 Pat. 
616=201 1C. 564=16 R.P. 63=8 B.R. 809=1942 1. 

' T R. 229 = A.I.R. 1942 Pat. 458. 

_S 16(l)(c) (afl amended in 

hility-Income accruei before 
transferred under rroocable trust 

fh not the law as it was daring 

governs the Hence the 

the year in i938-l939 accrued before the 

'r‘^'”rfment Act came Into- forej, and derived from 
^^^"^inprised in revocable Instruments of trust and 
deeds executed by the assessee in favour of his 
daughters in April, 1933, before the Amendment Act has 
to be deemed to be the income of the assessee under 
revocable transfers of assets as contemplated by S. 16 
(1) (c) of the Income-tax Actas amended Act VXI 
of 1939 (leaeh. C.J, Wadsworth and Patanjali Sastri, 
If.) COMMISSIONER OF INCOME-TAX. MADRAS V. 

Maharajah OF Pithapuram. ILR. (1942) 
91=1991.0.176=14 R.M. 650=1942 M.W N-119 = 
1942 I.T.R 1=65 L.W. 16-A.I.R. 1942 Mad. 191 
= (1942) 1 M.L.J. 16 (S B ). 

■(a8 amended in 1937). 8 16 (3)(a) (lir— 
Applicability-—Hindu joint family—Father a®® 
and daughters—Partition—Shares of minor chUdr« 
made part of assets of partnership and minors a miMM 
to benefits of partnership-inclusion of mi^r cbildiCT s 
income in father’, torai income-If i^.st.6^. TOl 
Di?,.Coi. 675. .COMMISSIONER 0, 

Madras V. Lakshmanter- 199 10. 393 i 
574«(l941)aML.J. 891 , 

(ion—Interest on suck amount—Assessabshty 

band's income. , , .,«rt*r 

Where an assessee who Is proceeded api ^ 
S. I6(3)(j) (iii) of the Income tax Act m 
of the income of bis wife, makes no effort to pr 

moneysappearing in his wife's j, open to 

have come from other sources than himself, 111 ^^^^ 
the Income tax authorities to infer that «he mo r 
received by her from her husband otherwi ^ 

adequate consideration and treat the inlet** norooses 
part of the assessee's (husbands) income . 

of S. 16 (3) (a) (iii). There is no natural ptesutDp 
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INCOME-TAX ACT (1922), 8-10. 

In tbe cas^ of the assets of a married Uindo lady that 
they arc transferred to her by her husband out of love 
or afTecrlon It is not an uncommon thinga bus- 
band to put money in the name of his wife witneut^ver 
intending to give it to her. Wadrworth 

wd Pataniali Sastn^ JJ.) SINNaSWaMI PiLLaI 
COMMISSIONER OF INCOME-TAX, MADRAS' 199 I.O. 
2U-UB.M. 651^ 1942 M.WN. 263«m2 1TB. 
71-66L.W. 76-A,IB. 1943,Mad.268«(1942) 1 

M.LJ. 164vP.B.). 

- 8.18 (8) (lit) (as amended in 19S7W^//i- 

tahllUy and tcope^Hitf^p«Uu ePtr^Uen — Pr^prrty 
purcAatfd iy AusicftJ in mff$ nam^ in Viit’^Wifi 
fiif/rnf pro^riy ^n iru$t — Huib^xnd appoinUd as aysni 
of xviU who was to ht mana^tr for Hfe^^ RmusuroUon 
paid to huihand and wifs out of insomt^Amount paid 
to wift^Aisasaiility, 

S. 16(3) (iVi) of the Income^az Act, as a/nen 
ded in 1937, U not concerned* with the date cf the 
tran'^fer; it Ig concerned with the income arbing from the 
property and cbiTgeahle to income tai for any year 
commencing on or after the lit April, IM37. The aettioo 
ii wide enough to apply to income arising from iranifera 
affected before the paiilng of the amending Act unlett 
the income Is chargeable for a year ending before let 
April, 1937. The asse-ice and his wife were aseoclated 
with a achool in <!awnpofe. Two houses In Cawnprue 
were tranifcrred by purchase from a third parly to the 
asusseeU wife by an initrument of transfer *^ited 27tb 
February, 1922. The puichsA prUe was paid hy th * 
aisenee. Hetween 1922 and 1939, ihe wife started the 
achool and carried it on In a room of ihe two ) 
where the rest of the pTr;nlsc3 were let out on tent. By 
a tlull deed of 30tb September, 1939, eae^uted hy th? 
wife, she »etlled the two houses on tru«t; «Ke ep|».4nted 
lit ptreons. lr>cludln| her hesbAiuI, as Iru^^rre. She 
beieellwastu a 

life and was to msrrige the aflalis nf ihf Irw^t. white 
her hutlumd th» 4»ici*rr, waste U hi > Jg^ti* i: \ 
ing rants, filing *uits, ct. For < % the e 

was to be paid not of the nu of xh** trtsit pi^^ity 
Ri. lOO par mansem, a ^<lhaf <t'i<At i \ -u^a pi.-vi.fed 
the wife wea to be pet.I Rs U ^wr rr-'^th In ft> 
aaeaYsmant yrar 1937-l93a, ih- !r-^‘»‘r‘tat aurh-ri 
tiae asaeaaad lo tn« ome ir the h ^ . f '^p 

Iht laBi of btXl (whii h ih^ wile g.v i f tiq^t 

dweti a! H». airntem *» !*»• *» i S ' t'‘ * *•» * A ihp 

Incoma lae Ait rt>a i'.mip * ihat it wa» 

aaUty for am|dti>mfni 

Af#«V. that tha amo unt ot : ta) i% ,i .na pi^tah}# a* 

r rt id Iha lulal in. .itWi* cd It^r a»W»re t eniWr 

1<M 3 Hmi t ,i| ia« III.* ^ I 41 U t|aMe In 111 . 

awil Waanot ».r4is a'i^ing x-ul >t 

Thv'S i« I (eS'i's 

la Ibw legUlalurv t 

lawame, howeawt Us m 

udai weiaitwe lattslatH o is I 
wo CSimWWWS law li|hl • > t « an «i 
lacofiie id his prufiarts is .wr i » iw iiawiewe rt<^ 
tha cKerge <d lrH>t«nelai i> s ^4 s*« aw 

//) tisva riiassi> Tawski » ('nuMix 

gKiNiii or iNitsait T tw, 4 K A i* r I.LB Ibu 
AU4M«BQlilO tr^lAlA t7-*IMlAXW 
A.L2 SM- IM 2 AW 

atBO AH tM ri) 


mOOlfE-TAZ AbT (1922), 8. 22. 

notict undtr S, 23 i2)—E/ftt(—Failutt to preJua 
accounts. 

The as>e$see was assessed for 1934—1935, oo 
28--S—1935 on a total income of Rs. 4,534. During the 
asseasruent for 1935^1936, the income tax officer found 
tliatthe awesaee’a income bad partially escaped afstsimeni 
doling 1934—35 and issued a notice umler S. 34 read 
with S, 22 (2) of the incocne-taz Act. This was served 
00 the assessec 00 15^8 ^1935. After some ad)ouni- 
ments the asscssee 00 3—1—1936 filed a printed return 
duly signed and verified but be did not set forth the total 
iocome cf the previous year 1934—1935. In the space 
provided for filling in tlM income from difierent s<<urces, 
the aisrsssw wrote '*No income e^ped assessment. 
iSoiice issued U barred by timeIn the place meani for 
showing the total income be entered the word ''nil.^ 
The Income-tax Officer did not treat this as a proper 
and valid return afid did not is^ue a notke under S. 23 
(2). On 27 • 1—1936, the asar.^ce was a.«^ -sad under 
S 23 (4) for non«i*i>mp!ianc» with the m tke under S. 34 
read with S. 22 (2). It abo appeared that a notice 
under 3. 22 (4) was ic- led to the ame requiring bln 
to produce his accounts, but they were not produerd on 
the plea tbit the accounts for the period were stolen. 

/fr/j, ( 1 ) fhal in the pecaliar iiM un.-tanc^ of tbe 
case thw return eubmltt^ by tbe ; u. a \J1A 

return; (2) that in tbe circamstances a :;rder T. 23 
(2) was uol nes&ary and tbe a ^senent aeder S. 23 
(4) was not Illegal a^ tbe bad failed to prodwee 

ibe accounti; (3Ubst ^me income eM4|ied as-r 
ment, S. 34 of tbe Act appli'^d mo a noli •r 
fore.^:*ci fcr. Tt: Inccri? Js» Aot r. a hiyUj le^' zl* 
cal Act, the Ir. e-tax JiCig 

a u gice under S 34 rrz • •j.lxk S. 22 14 CI 

itkt a return dah - f^'ith tb.* tr.iil incr-^ *s 
r*rj ,^ri I a*d A hi to iff€rft‘.:e tc tbe If otne 
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INCOME TAX ACT (1922). S. 23. 


^8. 23 and ^^—‘Pro/its earned before year of 
aetouHi Assessment—Power of income t^sx authorities 
— Procedure. 

The Income-tax authorities are not entitled in law to 
include in the assessment in respect of a particular year 
of accounts, pto 6 ts, secret or otherwise, which had been 
earned before that year of account, even in assessing a 
firm under S. 26 ( 2 ). If they do, they are not acting in 
accordance with law. The proper way to assess such 
profits or income is to take action under S. 34 of the 
Income tax Act with a view to collect tax on income 
which had escaped assessments. {Leach, CJ.. Wads 
worth and ^aianjali Sastri, //.) MAHOMED 

IBRAHIM V. Commissioner of Income-tax, 
Madras 1991.0. 272=U E.M. 655=1942 M.W. 
N. 199=1942 IT.E. 64=55 L,W. 87=AIR. 1942 
Mad. 266=^(1942) 1 M.L.J 158. 

' 'Sfl 23 (2) and (4)—Scope—Asse.ssee producing 
account books in answer to notice under S. 22 (4)— 
Penal assessment without notice under S. 23 (2) — 
Legality, See INCOME-TAX ACT, RS, 22 (2) AND (4) 
AND 23 (21 AND (4). 19421.T E. 379. 

■ '■ ■—3. 23 (2) and (4)—Scope—Penal assessment— 
Notice under S. 23 (2) not given—Failure, to prc^Iuce 
accounts— Legality of assessment. See INCOME TAX 
ACT. ss 22 ( 2 ) AND (4). 23 (2) and (4) AND 34. 
1942 l.T E. 370. 

— —8 s. 23 (4) and 66 (2)—Assessment under S. 23 
(4)—Question of law that can arise—Materials on 
which Court can come to a finding. See 1941 Dig., Col. 
678. chaturbhui &. Commissioner of income- 
tax. ir. P and C.P. 16 Luck. 806 = 198 I.C. 192 
14 E.O. 386. 


INCOME-TAX ACT (1922) S.26'A. 

covered a discontinuance by disposal; (3) that the 
assessee was entitled to the benefit of S. 25 (3) of the 
Income tax Act as amended in 1939 j (4) that no tax 
was therefore payable by ihe assessee In respect of his 
income from hU business for the calendar year 1938 
liable to, assessment in respect of the financial year 
1939 —1940 {Beaumont, C.J and fCania, J ) POLSON, 
Irire. ILE. (1942) Bom. 216=198 I.C. 430=14 
E.B 300 = 1942IT.E: 62=43BomL.E. 10S4=AI. 
E 1942 Bom. 60, 

3. 25 (3)— If subject to departmental rule in 
Income-tax Manual—Claim belated — Reie<tion~~Pro- 
priety. 

A departmental rule can in no way affect a legal 
claim ; a claim to relief under S. 25 (3) of the Income- 
tax Act cannot be rejected on the ground that it is be/afed 
and made after the time specific in R. 96 of the In¬ 
come-tax Manual. {CoUitt/r and Bafpai, JJ.') THE 
IIon’bi.e Mr. Justice Iqbal Ahmad, In re. I.L.E. 
(1942)An. 377=201 I.C. 716=16 EA. 73*1942 
I.T.E. 162=1942 A.LW. 343=1942 A.W.E (H.C.) 
227=1942 A.L.J. 464=A.I R. 1942 All. 227. 

——S. 25(3'— Oral claim tor relief—Sufficiency. 

There is nothing in the Income-tax Act to justify the 
contention that a claim for relief under S. 25 (3) of the 
Act should be in wriiin^. An oral appliwtion for 
relief would be sufficient. {Collstier and Baipai, //•) 
THF HoN’BLE Mr. fUSTICE IQBAL AHMAD, /« «. 
I.L R. (1942) All. 377-201 I.0.716=16 E.A. 73- 
1942 ITR 152=1942 AL.W. 343 = 1942 A.WB, 
(H.O.) 227 = 1942 A L.J. 464 = A.IJt. 1942 All. 227. 

__3,26(3) (as amended In 1Q39,—Scope—If 

retrospectife-^I-^ifrs for relief accrued before coming 


Q ..... , . into'arte of >Aet-~Oral claim made before—Formal 

Ve r/; ^ TpUe>sticn made alter amendmeiU-If barred. 

If should be madf awtre of dtsconUnuanee of bustness. | a^* tm. 1939 


- . . .. . i S. 25 (3) of ihe Income Ux Act as iimended in 

PXX no. re.,„,pec.i.e .nd doe, no, npply »h.„ .he, Cin. 


The words *‘no tax shall be payable*' m 
the Income-tax Act impo'^e a doty on 
Officer to give relief under .S, 25(3). f 
relief on the ground that he is not oi 

income unlesshe IS made aware or toe if the In- 

thebuuness. profession which should 

come-tax Officer has before (be assessee was 

have put him on ‘"quiry as to 

entitled to relief under S.Wt.'. . HoN’BI.E 

relief. I (1942) 

Mr. fUSTICE fQBAL AH M 73^1942 l.T R. 

f'n'i A.W.B. (H.O.) 227 = 

lM 2 "Ai J All. 227. 

—Ts '26 (5) (M amended In l9S9)-“L>isrc». 
tinued"-Mianing of-DHPosal of business by transfer 

The word “discontinuance* in S. 25 (3) of the 
Income-tax Act^covers discontinuance either cessation 
or by disposal ;'it is wide enough to rnclude the contin* 
gency of a transfer under the amended Act as it exists 
now. The assessee w.is carrying on business in coffee, 
butter, etc., which had been in existence whilst the 
Income-tax of 1918 was in force. On 1—1—1939. he 
assigned his business to a limited company, the amended 
Income-tax Act came into force on 1—4—1939. The 
assess^ who had paid income-tax in respect of his 
business under the Act o^l9l8 claimed in the year 1939 
_1940, that he was entitled to the benefit of S. 25 (3) 
of the Income-tax, Act as amended in 1939. 

(l) that if the income of 1938 was to be 
deemed to be the income of a period which did not exist 
and in respect of which no tax was to be charged it was 
correct to say that the assessee was ^ot liable for any 
tax ; (2) that the word ^discontinued'’ in S« 25 (3) 


for relief had accrued and when an oral claim bad been 
made therefor before the amendment came into force, 
although a formal written application has been made 
only subsequent to the coming into force of the amended 
Act. A bar of limitation cannot be read into the provb 
sions of S. 23 (3) as it stood before the amendment, and 
the claim for refund of tax wrongly assessed cannot be 
barred except by statute. {Collister and Baipai^ //.) 
The fion’ble Mr. Justice Iqbal ahmed. 

IL.E. (1942'All S77«201I.a 716«15 E.A.73® 
1942ITE 152«1942 A,LW. 343=1942 A.W.E. 
(H.C.) 227*= 1942 A.LJ. 464- A.IJl. 1942 AIL 227. 

* S Sinope ond applteahility* 

S. 25-A of the Income-tax Act contains^ no warrant 
for any prohibition against members of undivided Hindu 
family enlering info a partnerhip in respect of the joint 
property which they have partitioned among them«lves. 
It has no reference at all to any case in which the 
Hindu undivided family remains in existence at the time 
of assessment. No difficulty whatever in the assessment 
of a Hindu undivided-family is caused—or was ever 

thought to be caused—by the facts that one year it 

has certain assets and certain income therefrom and that 
in the next year it is found to have parted with on* 
asset and to be no longer in receipt of the same income. 
The same assessee has a different income in each yf®t— 
that is all. It matters nolhing whether the particular 
asset no longer possessed by the undivided family has 
become the separate property of a memlrer or belong to 
a stranger, S. 25-A is directed to the difficulty which 
arose when an undivided family had received income in 
the year of account but was no longer in existence as 
toch at the time of assessment. The difficulty was 
the mors acoti by rcisoo of the provision contained iR 
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moOME-TAX ACT (1922). 8. 26-A. 

S. 14(1). S. 25 A dealt with the difficultj lo iwo 
ways which are eapUined by the role applicable to 
families governed by the Mitabshara. that by a mere 
claim of parliUon a division of interest may be effected 
among coparceners to as to disrupt the family and put 
an end to all rights of succession b> luivlvorship. 
S. 25-A provides that If it be found that the family 
property has been partitioned in definite porilona. atsesa- 
monl may be made, notwllh unding S. H ( 1 ). on each 
individual or group tn respect of his or its share of the 
profit# made by the undivided family, while holding all 
the members Jointly and severally liable for the total 
tsa. If. however, though the Jninl Hindu family has 
come to an end It be found that its property baa not been 

partitioned in definite portions then the family is to be 
deemed to contlnue—ehat is lo be an eiisteoi Hinds 
family upon wMih assessment can be made on Its gains 
of the previous year. (Sir Gtprit SUNDIM 

81 NOH Majithia S'. Thi Commissidnik or In- 

AND CrNiKAL ProviNCts 
802 to. 48So‘I 6 B P 0 . 41-1948 OA 694«1948 
A W B. (PO.' 49« 46Br m L B. 9-47 0 W.N 60 
••9 B.B 68-1942 A I. W 666-1943 ALJ 62S* 
1942ITR 467 1942 O W M 626-A.l B. 1048 P 
0. 67-(l042) a U.L J. 76l(P.O ). 

,,-®- ®® A (1) and (Sl^Presumplioo wider 

■'•‘•^Rtbuttal. Sff l**4l l>f.. Col. 
678. Chhrdi Lai. Nand kishori » rouui<i 
•SIONIR or INCOMI-TAX. U. P. AND CP 17 LoCk 

389-19411.T l 60- 

A X B IMS Oudb 108. 

0 / irm—CmUU 0 n pftudimt 
tVAat 4m4kntf p^rtmr$kiP Uftrtfm 4 

p<nm eiW mtm^s ffpwfi tf {Am pen/m 4 * fu.. r 

4md f #/ 

4 if A lAirMful 

a I^ Aulihf IniVinetAi Ati An ibt ol « 

firvi met in ln*irym«nl of pArtfi*nKk)> TU Hf%hm 
muM hAt« hew ct3n»til»««d mmd4f aa iMlrymeni oI 
|Mt(AAfihlp Tbfti miut l^irift-«t 4 l?m tunBi;)yiAi| 
Antltr AAlni 8 fym«iil of pAittiPuhip (•«rotk # App > a 

tion Aniltr S. ]<v A CAfi (h 

4)00# nil) nol in A p«TinvrtA||v ihrr# 

■iO«t bt AA AtrAMfnl svynrtf>^< 

TWt* >n 00 ijff w t of |b 4 ii< tWAw A 

|m«on ontl n<lMfA fwprrmmUik hy a* 

r» 4 rUlAO fw f s JiSaA 

Atk>Or ^1 pi )l4t« 14# I nit , •poa.p* «| AAlOrttl^ iy» ► 
lilitlitibil .s ' it * f«i 04 n| IM 

nitisi'fi 4md M^p4t //) I au 

SHVAM I Al. * «, (IMS) XTB A 

LW SOI ^ 

S 8 A 

r -/IW All <i>^ r 4 $p /o^o/ 

At 04mt $• 4 * fm 

toppi iw ftiAi 11 . ^ 

^ cf 4»m /f 

l» « pma r b* i Oit f/ r-M 

«he 6 »A M 






INCOME-TAX ACT (1982). 8.27 

of the originH partner^tp as.vx . the appl- 

canu for^ registration are not parties to the dted of 
^rtnerehip, The only course open to the nen partners, 
if they seek r^straiioo. is to execute a new deed of 
^rtnership and to apply foe the regiHration of that 
dtOd. (DaJif S$mfA4f9d jVsiamrd Mmmir.JI.) UaUR- 

WAL CuLUKRy, Im rt. 1942 I T.B 422. 

®- 26*A ud B .8 (u aLtnended in 1938) — 
S< 0 pt^l/ al(rA '9\%4^‘ApPjMtiPm f^r ffmtm 4 l rrgif 
(raUm mot tifmoJ ^ 4il pcrtmrr$-Partntrtktp dud 
Hot dutUttme trmt a*tt of »giUrt~fft/M 4 mi of tpfite*- 

It^—Legohlt^Jleftffnte u ffigk Court-^Jf utm kt 
dtruUd. 

R. 2 of the Income tax Rales framed under S. 26-4 
of the Incesne tax Act is not uitr* firet. An incotne- 
t-x oiker does ool act iUegaJly in rejecting an appUca- 
tton for renewal of registration ol a firm on tbe ground 
that It is not signed by all tbe partners of tbe firm as 
rAQAifad^b; K. 2.^ An tocoo>A tii oAccr U lUo entitled 
Ic rfnewArol rtgitiriticm on iht frovnd ihat tbt 
p^inmhip d«ed dOM not diackM tbe cormt MAte ol 

ol Un lA intolfed eo aa to tnetify 
the Hifh Conn in iPierferini nndnr S M (S).if the 
Art And difKtinc A rWeifBce (fUmi. C./.4md WfMm, 
/.) KaLaCHANI) DWIIAL 4. Of 

{rairrTB ?**- 

_4 86 A— SfApv—Peeriirr/bp-ZWi pmrt- 

I tridm Of pmrtmer foArm tm «t pmU^tr—StK 
tktlJrommlto odm$lirdto kem^dn ff porlm-r.i,,* 

*^S rriarf/jrijw- t'ompotmty. 

5. 20 A of Ike ln<.vn.e>UB ' t • r'y hj.v» tbe 
reguiraiKM of afiem uh k is for«t.iui, .1 .p-r, au la- 
of p«rfi,r.,.Kip wkkb Uiib oraroem alelH 

■hat tbe lu^vs*ttl .haras of the p*rt»iw art. Wkmt 
, nu tke deaak of a pweuw kis wi knr b i.beu in M e 
.P..trr,«u ^Wmm maHoorn.. tk.w mum a* ^ 
arwi i a buf ^gk, ^ 

I »tv««> as a Uvt, «n« MS ua »-ir-)|f.^ 

■t..n .sm 4 .«c-rte, S »A u# Ihp A*, !«,_ 
lof thrnea e,m ta»t.| tkas tk* w-tuw ». nsserM 

'• art..., !br re«.,n,», h.„, 

I'. <♦ M-rr. whear^ 

•• -fi-nis. Mh. f« .^Tsk.j 

skstp- . I rHe ^,r. m ,r*9r^ tto4 
■NS.S*..>,« ,.p ^ Matoua"^,! 

741 14 » iT *® J 
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INCOME-TAX ACT (1922). S. 28. 

which had been sobsequenily filed before the officer to 
whom it was transferred. The assessee did not raise 
any objection to the effect that a fresh notice should 
have been issued to him under S 22(2) after the re¬ 
transfer, and he was assessed under S 23 (a). 

Held, that the assesree had not “sufficient cause” 
within the meaning of S. 27 of the Act, that he was not 
prejudiced in any way, and he could not call in question 
the validity of the proceedings on the ground of the 
absence of a fresh notice after the re transfer. No 
question of law arose in the case under S. 66 (2). 

Held, furthe’’, that no question aro<:e under S. 64 of 
theAcf {Colli'ter and fiifPai,JJ.") L. HtRA LaL 
p, COMMISSIONFR OF iNrOME-TAX. U. P 1912 IT. 
R 148=1942 A.L W. 306=1942 O.A. 300. 

-8. 28 —Penalty —ImpouUon H—Quantum of 

evidence—Circnmstanthjl etidence^Suffieiency of. 

There is no reason why any distinction should be 
drawn between the quantum of evidence required to sup* 
port an assessment and the quantum required to justify 
the imposition of a penalty under S, 28 of the Income- 
tax Act for concealment and deliberatefurnishing of in¬ 
accurate particulars. Circumstantial evidence would be 
sufficient. {Bennett and .Mad/ley. //.') ISTjfa KHAN 

V. Commissioner, C.p. and U.p. 1942 I.T.R. 435 

■■■- — gs 30 , provleo and 66 (2)and {^')—Assessment 
under S.2i{4) — Appeal- Reference to High Court — 
Competency—Question of law. 

Where an assessment has been made, not in form only 
but in fact, not ostensibly but actually and in good 
faith, under S. 23 (4) of the Income-tax Act, and where 
the Assistant Commissioner, upon consideration of the 
facts, has found that the a«sessmer,t was properly so 
made, the proviso to S. 30 of the Act bars an appeal 
and the order of the Assistant Commissioiier rejecting 
the appeal is not an order unrier S. 3t inasmuch as he 
has not “disposed of” the appeal, and therefore there can 
be no question of law refer ible to the High Court 
under S, 66 (2) or under S. 66 (3) of the Act. {Col- 

tfsier and Bajpai, //) L. 

MISSIONER OP INCOME-TAX, U. P 1942 I.T.B. 148 
= 1942 A.L.W. 305*1942 O-A. 300. 

——S. Z'i—Discretion—Exercise of—If subfect to 
control by departmental order of Central Board of 

Revenue. ■ . , 

Although a Commissioner of Irtconie-tax has no 

option but to obey departmental orders of the Central 
Board of Revenue, it -annot be said that his discretion 
under S. 33 of the Income-tax Act can be “legally ’ 
controlled by the Central Board of Revenue, because the 
discretion is vested in him by statute and there is no 
statutory control of such discretion. A Court or qn 
offidal functioning as a Court must exercise its discre¬ 
tion judicially! that Is the only form of control known to 
the law. {Cotlister and Ba/pai, //.) THE HON’BLE 
MR lOSTiCE IQBAL AHMAD./m rc. I.LB. il942» 
All 877= 201 I.C 716=15 R.A. 73=1842 I.T.B. 
162=1942 A.L.W. 843=1942 A.W.R (HO.) 227= 
1942 A.L.1 454=A.I R. 1942 All. 227. 

S. SSfasnow amended)— of sixty 

days for preferring appeal to App Hate Tribunal — 
Computation — Depoiit of Rs. 100 by aesessee for making 
reference under S.(\f>{i') of the Aet—If refundable. 

An assessee desired to appeal to the Income-tax 
Appellate Tribunal against an order of the Appellate 
Assistant Commissioner, dated tie 24th November, 
1940. The Income-tax Appellate Tribunal was con¬ 
stituted as from the 25th January. 19,41. by notification 
published in the Gas-tte of India, of that date. S. 33 
of the Income-tax Act as now amended requires that an 
appeal to the Appellate Tribunal shall bs presented 


INCOME-TAX ACT (1922), S. 34. 

within sixty days from the date on which the appellant 
was seived.wiih the notice of the order. Rules regulat¬ 
ing procedure bad not been framed and were not, in fact 
notified until the l»t February, 1941. Rule 14 of the 
Rules provides that an appeai to the Tribunal shall be 
presented in person or by a representative to the 
Registrar at New Delhi or some other officer authorised 
in this behalf by the Registrar and a proviso follows to 
the effect that an appeal which is received in the office 
of the Registrar by post within the piescribed period of 
limitation shall be deemed to have been vali'diy present¬ 
ed. Forms indicating the location of the office of the 
Tribunal were published on the 25ih January, 1941, in 
New Delhi and therefore were not available to the 
appellant who was in a village in the Ranmad District. 
Having no information with regard to the procedure 
the assessee drafted a petition of appeal and posted it to 
the office of the Commissioner of Income-tax, Madras, 
with the request that it should be forwarded to the 
Tribunal. The petition was received by the Commis¬ 
sioner of Income-tax, Mad/as. on the 3lst January, 
l 94 l and posted by him to the Tribunal three days 
later, which was siili in lime. The period of sixty days 
expired on the 2nd February. That day being a 
Sunday the period was extended to 3rd February. The 
D^tition was received in the office of the Tribunal owy 
on the 10th February. The Tribunal held that the 
petition was barred by limitation. On the referfiiw, 
held. (/) The appeal was filed within the period of Inm- 
tation in the only office which was then 
asse^ee and In ihe circumstances the appeal should Siave 
been heard on its merits. (»0 There is nothing in the 
Income-tax Act which would entitle the assessee to a 
refund of the deposit of Rs. lOO if the plea of himtation 
raised by the Income-tax authorities were sound. 
{Itaeh C.J. and Lakskmana Rao, /.) SUBBIAH 
PILLAI AND Sons v. CttMMlSSIONKR OF INCOME- 
TAX, MADRAS. 1942 I.T.E. 467=C1942)2 M.L.J. 
663. 

.g, 3 i—Applieability—"Eseafed assessment'— 

jaA ^ M ^ ^ ^ ^ Aa a ^ a m 


Wrong allenoanee of inadmissible personal excuses in 
original eusestmeni-Re-assessment under S. IP^Uga- 

^*^The wrong allowance of inadmissible jMrsonal expen¬ 
ses of the assessee in computing the taxable 

the original assessment constitufesesCapement of income. 

profits or gains liable to assessment wthm *be mear^g 
S. 34 oi the Income-tax Act. 

//.) BiSHAMBAR Nath,/« «. ie42l.X.B. • 

-S, 84 -Applicability-Notice «"der S_ M/22 (2) 

-When caUed^ foj-Du^^ (2JAND (4). 

S(2® AND (4) AND 34. 1942 I.T.K. 370. 

only without any oeison^^^ notices under 

Where an assessee is serve ranacities one 

S. 34 of the Income-tax Act in 

to him personally aod the other return on the 

his minor son, and the assessee ma second, it is 

6 rst notice without taking any jjkc no 

open to the Income-tax authorities to decide o 
farther action on second notice 
against the a 5 se*see on the first only. personal 

the assessee on the first notice **one i , 
capacity is not under 

{Bennell and hf ide/ey. ..,r, ri P 1948 

MISSlONER OF INCOME-TAX, C. P. AND ■ • 

I.T.% 436. 
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INCOME-TAX AOT (1922), S. 60. 


8 > 34 — 0f n^tici — Sp€<ifi<4ii0n cf in* 
€cmi which ts MiffcJ to kdtt esccftJ atstssmcHt^NiUS 
hty. ^ 

It 1 $ QOt n 6 a&»ary that a notice under S» 34 of the In 
come^taa Act should contain particulars of the iiicome 
which was suspected of having escaped assessment or 
the sources of such income* The Incomt-tax OAcer is not 
obliged by any provision of law to specify the income | 
whlcn Was Selieved ^have escaped assessment* (BchmcH 
anJ Motley, JJ.) ISTifA KHAN r. COMMISSIONER 
OR Income-tax, C*p* and U.p. 19421.T.B 435. 

—34 — 'Escaped asussment^—Pnor proceedings 
staritmg with not tee under S, 22 (2) declared void — 
Fresh Hoitct under S, 34— ValidtSy^ 

Where proceedings started with the issue of a notice 
under 3. 22 (2) of the Income-tax Act on a non rebident 
principal and on bis objection it was declared that the 
whole proceedings ending with assessment on that notice 
was wholly void and illegal, the income of the non* 
resideut principal has ^escaped assessment^ and a notice 
issued on- bis agent as required by S*42of a notice 
under S* 34 of (he Act is quite valid in law* {CoHuter 
and Baipai, JJ.) BJSHWaNATH SlNGH v, COMMIS¬ 
SIONER OF Income tax* C.P. & U.P. I.L£. ti942) 
All 398^201 I.O* 209 = 16 B.A. 48 = 1942 A.LJ. 
643=a942) ri.J. (H O.) 167 = 1942 A.W.E. (H.O ) 
364 = 1942 I.T.E. 822 = 1942 A.L.W. 361=A.LE. 
1942 All. 296. 

■ " S a^Motiee under—Conditions for issue of^ 
Notice after assessment becomes final in appedt^Lega^' 
lity^Proof of tneome havtng escaped assessment—If' 
eondition preetdent to Utue of notice. 

The Income-tax Officer can iSbue a notice under S. 34 
of the Income tax Act even after an assessment has 
become final in appeal before the Assistant Commis¬ 
sioner of Income tax. A notice under the section can be 
issued without proving by aduiissible evidence before 
the issue of such notice that such and such income and 
such sources have escaped assessment. All that is 
necessary is that the Income-tax Officer must have 
reason to believe that income has escaped assessment. 
{Collister an I Ba/pai, JJf) B. P* HaLDEK & SONS, 
In re. 1942 I.T.E. 79. 

" "8. 41 (1) -^Trust for benefit of creditors run^ 
ning debtors* business—Income—Proper mode of assess^ 
ment—S. 10 (2) {vi)—DepreciaSion^ Not allowable 
in respect of business whtch had ceased to exist before 
year of aecount. 

The partners of a firm conveyed their properties to 
trustees for (he benefit of^their creditors* The trustees 
sold in the firm's financial year a oifiema business and a 
general business of the debtors but carried on a Saw 
Mill business wbit-h proved to be a profitable .concern. 
The profits made from the Saw Mill were sufficient to 
pay in full all the creditors. 

Ne/d^(s) Kht income received by the trustees was 
received on behalf of ihe general body of credtton and 
not of the partners and income tax should accordingly be 
levied on (he trustees as trustees for the general b^y of 
creditors only; (ri) the XNsesbees have no right to deduct 
an allowance for depreciation in the general and cinema 
business, disronlinued prior to the year of account as a 
act off against the income of the Saw Mill l^urine^-. 
(Leath, C.J and /^hhmana Poo, /,) COMMISSIONER 
or INCOME-TAX. MAOkASt' The Dirrre* TRirrr 
CALICUT 1942 I.T E. 477 = 66 L W. 788« flMfiVo 
M.L.J, 661. 

46-k«overy of tax-Rtir«Jy of Cro»n- 
Righlof wit—Limildiion. Stf 1941 Di* . Col 6S2 
INOKR ('H^ND ». SiCKBTARY or STATE AIR 
1943 Pit. 87. *• ^ 


' S. 49-A—Right of set oS—If limited to amoont 
of tax legally recoverable. i’e< l94iUtg, Col. 682. 
iNutR CH.,Nu V. Secretary of State. a, 1.K 
1942 Pat. 87. 

■■ 'S. 62 —‘Person"—Agent of firm sending false- 
statement of income—Liability of. See 1941 Dig., Col. 
682. Inspecting assistant commissioner of 
iNCOMKiAXti.C. JAVERBHAI. I.L:B.(1942) Mad. 
328=197 1.0.717 = 43 Cr.L.J. 260=14 B.M.S79- 
ae41) 2 M.L.J. 476. 

——S. 64 —"Public servant’'—Meaning of. 

It is clear that the “public servant" reierred to Ln 
S. 54 of the Income-tax Act is a public servant, to whom 
disclosure has . been made under the Income-tax Act, 
and not any public servant. (Seaumtnl. C.J. and Sen, 
J) EMPEkORr. Osman Chotani, 203 I.O 366= 
44BoinLE. 618 = 44 Cr.L.J. 7-1942 I.TJI. 429- 
A.I3.1942 Bom. 289. 

S. 54 —Scope and effect of—Prohibition against 
production of documents—ff absolute and extends to 
officers other than tneome-tax of^ctrs—Documents seited 
by police offfeer—Ad^sstbility in evidence. 

■ S. 54 of the Income tax Act does not in so many words 
say that the public officer is prohibited from producing 
any such do.ument as is specieed, but as the production 
is made punishable as an oflence, there is an implied 
prohibition against its production by a public servant. 
There is nothing in S. 54 to justify the extreme view 
that all the documents referred to in that section are 
made inadmissible in evidence. The section provides, 
first of all, that the documents ^ecified shall be treated 
as confidential, and, secondly that no Court shall require 
a public servant to produce them. The Legislature only 
meant that they are to be treated as confidential by the 
income-tax authorities and not that the documents are 
confidential in whosoever's hands they may be. The 
main operative part of the section is that the Court can¬ 
not require any public servant to- produce these docu¬ 
ments. There is no justification for extending the 
operation of the words beyond their natural and proper 
meaning. If a document can be given in evidence, with¬ 
out requiring a public servant to produce it, there is 
nothing in the section to preclude that from being done. 
There is nothing to prevent a police officer from pro¬ 
ducing a document lawfully seized from the income-tax 
authorities which thos? authorities themselves would not 
be able to produce. {Beaumont, C.J. and Sen /) 

Emperor v. osman Chotani. 203 10. 866 * 44 
Bom.L.E. 618=44 Cr.L.J. 7=1942 I.T.E. 42d=A. 
l.B. 1942 Bom. 289. 


—— S. 64 (, 1}—Scope—Mandatory character—A ppll- 
canon in Court calling upon Income-tax Officer to 
produce books of firm deposited with him in Income-tax 
proceedings-.MainlainaWtity. See Dig., Col. 683 
Kangaswami NaICRER V. Raju NaICKER. 200 I d 
743-16 RM. 124 = 1942 M.W.N. T97*66LW. 18 
=A.IB. 1942 Mad. 876(l)=(1942aM.L.J. 86 . 

—-S 69-Income tax Rule.,. R. 35-Aw.sment 
under—\N hen permissible. See l94l Die Coi 683 

I =14E.0.671=A.I.B 1942CaLl70 

©r loma Act (1935), 
8.311 (1)—.ytirtu of MAotaja of Benares—Bxrmp- 
. itom from smc.^nnr^tax. 

1 O •*** Mabtrala of Benares a 

Ruler as defined in sub-S. (I) of S. 3ll of the Gown- 

ment of India Act. 1935. He is not exempt from 
; twation tht* IncomMax Act. (Cot/irtcr and 

I Ba/pat. JJ \ BISHWANaTH Sinoh r. COM-MI5.SION» 

: OF lNCOMg-T^;C- r.p at U.P I.LS (1942) All. SM 
^ -20110. 809*^ 16EA. 48-1942 1TJ8. 328*1948 
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INCOME-TAX ACT (1922), S. 64. 

A.L.W.35X«1942 A.L J. 543-*(1942) T.L.J. (H.C.) 

167=1942 A.W.R. (H C.) 364=A.I.E. 1942 All. 296 
— ..g, 04 —Applicability—Notice by Income-tax 
Officer and filing of return—Isub^quent transfer— 

Fresh notice and fresh return—Kc-tiansfer to original 
officer—Proceedings started on original return without 
fresh notice—Validity—Assessment under S. 23 (4)—If 
justified on assessce’s failure to file accounts. See 
Income-tax aci, o. 27. 1942 I.TE. 148. 

—S. 64—Scope—If excludes application of S. 66 , 

Bombay City Police Act. See BOMU.sV ClTY POLICE 
ACT, 66 . 44 Bom.L-R. 618. 

——S. 64 (1) and {S)-^J/4risi/ieieen^/M(cme-tax 
0/fieersAaVing(cn:urre»t luriSiHethn—Neiice by one 
under S. 34/22 KX)—Obi«tion by atsessee that he was 
being assessed by another ofiieer—Transfer of file to 

latter^NMce by S. 22 (4) and subsequent . _ .-/i.^olved. J-r. 1941 Dig., Col. 687. 

assessment under 2% {A)—legality-/'resh Mal Kam CHaNO p. COMMISSIONER OF 

under 6 . d4/22 {2)-^eee,sity. Income-TAX. PUN'JAB. 2021.C. 279 = 16 E.Pesh. 41 

The a coniractor for the supply of m^temis i ^ ^ i&i2 Peeb 48 

to Government departments, mainlined a - -s. 66 -Qoestion of fact or iaw-Queslion whe- 

that purijosu at Cawnpoie and p^nents in is member ol partnership firm. See 1944 

tfiese contracts were made to him generally HUKam ChaNd ». Income-TAX 

Indian Stores Department of the Governroen ^.^^ Cy„^,j.SiONER, N.W F.P. 201 IC, 485 = 16 E. 

In iWothe Incofiie-taxOtficer. Delhi go Ipggjj 616=A.LE. 1942 Peflh. 47 

from the Income-tax pibi. had received (1). 

whose address was 3 ouring the year ending [ " ' “S. 66 (2)— Application to direct Commisiioner 

a. Commission of K>-O'f''®* ^.-jourfor goods sixppWed \ ^(‘^^tast-H^osts — fluie. 

31 — 3 —1935 f/oin a gjorM department. After The ultimate decision on the point of law, whether 

on his account to the India Officer, Delhi, issued a fo*’or against the Commissioner, can have no bearing 


INCOME-TAX ACT (1922), S. 66 . 

[Collisler and Baipai, JJ.) BlSHESHWAR NaTH 
AND Co., In re. . 1942 I.T.E. 103. 

-^S. 64 (.3)—Applicability—/fo gutstion raised 

either by assessee or Income-tax Officers as to proper 
place of assessmeni—Reference to Commissioner ~Neees- 
sity. 

S. 64 (3) of the Income-tax Act comes into play only 
when any “question'’ of dispute arj^ as to jhe pUce of 
assessment where neither the assesses nor the Income- 
tax officer concerned raises any question as to the 
proper place of assessment, no question as to the place of 
>assesemeot arises within the meaning of S. 64 (3). and 
there is therefore no occasion for such a question being 
submitted to the commissioner for determination. (Col- 
lister and Baipai JJ.) BlSHESHWAR NaTH AND CO., 
In re. 1942 I.T.E. 108. 

- “Ss. 6S Aod lS-^Decii>ion of Income-tax Officer 



witii o. ** V.-/ - -riijed form ot ms income 

* '“'“^"liabl'i'to'^ssessmenl in l935'36. The ->««« 
sources ''able a ^ stating that he was being 

on g*gjncome tax Officer of Cawnpore DHaNBAJMaL CHATaNDAS v . COMMIoSIONBR OF 

jycadya^^sea / The Income-tax Officer. Dtih , InCOME-tax. BoMBay. I.LE. (1942) Ear. 22= 


assessee j ^ ought, in the abi^nce of special circum- 
stances to follow the event, (Davis, CJ, atid WsstonJ.) 


OD. 

a 


where be had a of the assesseelo the 2011.O. 264=16E.S. 7=1942 I.TJE. S84-A.IB. 


thereupon Cawnpore for necessary action in ^242 Smd 74. 

jncome-tw latter, on receipt of the file, -S. 66 (2)—Application under—If complete with- 

resp^l^ had been filed by the assessee \q\ out deposit of fee of Rs. 100 —Delay in presentation — 

found! a notice under S. 33 read mt\\\/lo power to eondone. 

®®‘S? r25 dated 23—1—1937. issued by the Income-tax An application under S .-66 (’2) of the Income-tax 
Delhi, and asked the assessee by a notice under Act, is not complete till it is accompanied by the fee of 
c 92 (4) to produce all bis books of account, and on 190* Where though the application was presented 
uli made an assessment under S. 23(4). in time the fee of Rs. lOO was not received by the 

Q) that the Income-tax Officer, Delhi, had Commissioner till two days af^er the expiry of the period 
^diction to issue a notice to the assessee under S. 34 of limitation, the Commissioner could not have recourse 
1“*^ J jj, 22 (2) for as-^essing his income for the to b. 5 of the Limitation Act to condone the delay as 
. 1935 — 1936 ; (2) that the transfer of the file of the th^re was no saving clause in S. 66 (2J which coujd 
y* ' gg by the Income-tax Officer, Delhi, to the Income-1 enable the High Court or Commissioner to condone the 
Officer, Cawnpore, was in accordance with law; and delay. (CoUistrr and Baipai, JJ.) GaNESH PraSad 
that the assessment made by the Income-tax Officer, !'■ Commissioner OF In'COWETAX. LJ*®- 
rawnoore, under S. 23 (4). on ihe basis of the notice I All 470 = 2011.C. 800=16 B.A. 86 = 1942 A.L.J. 
lasued by the Delhi Officer, without a fresh notice by 327 = 1942 A.L.W. 432=1942 IT.B. 286 = 1942A. 
himself under S. 34/22 (2) was in law, a valid assess- W.E. (H.C. j 168=A I.E. 1942 All. 251 (2). 

ment. (ColUster and Baipai, JJ.) BlSHESHWAR -S. 00 (2)—Application under—Pleader filing 

. AND CO../« f/, 19421.T.B. 103. I vakalat for all purposes and all sections—Withdrawal 

.g, 64(1) aud(4 )—an l effect application by pleader on getting taxable amount 


current jurisdiclioH—Notice issued by one Income-tax 
Offeer —Transfer of ease to another—Fresh notice by 

other— Necessity. 

The combined effect of S. 64 (1) and (4) of the 
Income-tax Act is that where two or more Income tax 
Officers have territorial jurisdiction in respect of the 
aame income, they exercise concurrent jurisdiction in 
the matter of issuing notices to the assessee, and where 
notices have been issued by one officer It is unnecessary 
for the other officer to issue the same notices again after 
the case has been transfened to him by the former. 


reduced in revision-Repudiation by client and applj^' 
lion for statement of case—Maintainability. See 1940 
Dig., Col. 7l9. HASHEN BaNU BIBI V. COaiMlS- 
SIGNER OF Income-tax. Bengal. 199 I.O. 649-- 
14 R.O. 614. 

■■ "-S. 66 (2)—'Otherwise preiudseial''—Meaning of 
—Order e>f assessment—Assessee over charged—APPH' 
cation for review—Dismissal—ff pretudieial order— 
Referesfce to High Court—/f lies. 

The words '‘otberwi>e prejudicial'' in S. 66 (2) of the 
Income-tax Act contemplate a prejudicial order. If an 
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income-tax- ACT (1922). S. C 6 . 

order passed by the Income-tax officer is prejadicLl. ain 
order which confirms it or refuses to review or revise it 
is aUo prejfldidal. Where an a&sessee has been over¬ 
charged ^nd assessed at a figure which is far more than 
the Dgure which ought to hav^been taken as the proper 
or t^orrect figure, and he has a good case on the merits,an 
^ order refusing to review the order of a5sesstnent is an 
'order’ othcrwiscprtjudiciar'to the assessee within the 
tneantng af S. 66 (2) of the Act and a reference to the 
High Court is therefore competent. {Cortsstir and 
Bajpai, JJ.) THE HONBLE MR JUSTICE iQBAL 
AHMAD, In re. I.L.E, (1942) All 377=201 I.O. 
716=16 E.A. 73=1942 I.T.E. 102 = 1942 AL W. 
343=1942 A.WJl. (H O.) 227=1942 A.L.J 454 = 
A.I.E. 1942 AU. 227. 

■' “S. 66 (2) — QuttUon of law — Applieabilily of 
partieuUr section—Deciiion of Bombay ffi gk Court—If 
eonelusive in Sind Ct-uri. 

The question whether a particular section of the 
Income-tax Act is to be applied when making an assess¬ 
ment is a question of law.. When there is no decision 
on that question by the Sind Chief Court the assessee 
cannot be debarred from seeking a decision of the Sind 
Chief Court by reason of the fact, that there exists a 
decision of the Bombay High Court, (fJavis, C J. and 
Weston.,;.) DHANRAJMAL CHATAND.AS w COMMlS 
siONER OP Income-tax, Bombay. I.le (1942) 
Kw. 22= 2011,0. 264= 16 E.S. 7 = 1942 I.T.E 384 
=A,IE. 1942 Sind 74. • 

S*. 66 ( 2 ) and (3)— Question of law—Assess¬ 
ment under S. 23 (4) ^Assessment found to be properly 

Reference to High Court—IMjes. See INCOME- 
TAX ACT, Ss. 30, Proviso and 66 (2) and (3). 
(1942) I.T.E. 148. 

~ 88 . 66(2) and 26-A — Question of law—Exis- 

fence of evidenct to support findtnsas to genuineness of 
document presented under S. 26-A for registratson of 
firm. 

When a document purporting to be an instrument of 
partnership is tendered under S. 26 A of the Income- 
tax'Act on behalf of a firm and application is made for 
registration of the firm as constitute under such instru¬ 
ment, to decide that such an instrument is not 
genuine In the sense that it has been execu¬ 
ted by way of pretence in order to escape liability for 
tax and without intention that its provisions should in 
truth have efiect as defining the right of the patties 
inter st. is to come to finding of fact: Whether there 
was evidence upon which it was open to the Income-tax 
authority to come to such a decision is a question of law. 
{Sir George Ranking SuNUER SlNCH Majithi* v 
The COMMtSSlONEK OF INCOME-TAX. UNJTED AND 

Central provinces. 16 E.p.o. 41=1942 oa 
694= 1942 A.W.E. (P.O) 49-45 Bom, EE 9 . 47 
O.W.N. 60*.9BJt 38--202I.C. 483-1942 ALW 
666 *1942 A.L.J. 623 = 1942 O.W/.N. 626* 1942Lt’ 
E^467-A.1.R. 1942 P.O. 67-‘(1942) 2 M.UJ. 761 

■““S .66 iZ)—Question of Uw^Regiitration of 
oHstrumenI of partnersksp—Estoppel against koldsn, 
persosu mentioned sn instrument as partners to t 
members of joint Hindu famty—Jnterfertnce ^ 

Tbequeslicn whether the Income-tax. Office'r havine 
ordered registration of the iu>tium«nt of psrtnftshii» is 
estopiwd from holding persons mentioned therein 
partners to be members of a Joint llm.'u familvand 
from assessing them together, involves - question of la, 
amt the assevNce is entitled to the d« 1 Mon of the rhiw 
Court on that question. (.Oot u. C. J and ^ 

pMANRAjMAL CHATANI*As COMMlSStONlR 0» 

INCOME-TAX. Bombay. (i»42) K*x 1 


INCOME-TAX ACT (1932), S. 6G. 

201 LO. 264 = 15 E.S. 7=1942 I.T.R. 384 AIR 
1942 Sind 74. [ 

(2) and (3)— Refusal to state a ease as 
question of law was a settled one—Application under 
suh-S. (3), sf lies. 

Where the Commissioner on an application to him 
under S. 66 (2) refuses to state a case as the question in- 
volved was a settled question of law it amounu to saying 

Ja.'v arises within the meaning of 
sub Cl. (3) of S. 66 and the High Court may if it is not 
satisfied as to the correctness of the decision of the Com¬ 
missioner require him to state the case and refer it 
{Bennett and A/adeley,JJ.) SlNGAR SlNGH » COM- 
^issio.*<EH OP Income-tax, C.P.& u. P 204 tp 

441 = 1942 A.W.R. (C.C.)S11 = 
\ 1942 0. W,N. 477 = 1942 O.A. 386. 

—-S. 66 (2). first proviso— and effect of— 

Right of assessee io ask for reference—Order of Commis' 
sioner confirming order of Assistant Commissioner-// 
pr(f udiciai to aistsseta 

It is clear from the first proviso to S. 66 (2) of the 
Income-tax Act that the assessee will have aright to 
ask for the opinion of the High Court only upon a 
question of law which arises out of that order itself but 
not on a question of law which arises i>nt of a previous 
order under S. 31. A question of law which iscommon 
to both the Assistant Commissioner’s and Coromis 
sioner's order is not a proper subject-matter of a refe' 
rence unless the question of law is raised on a reference- 
from the decision of the Assistant Commissioner 
Quaere : Whether an order passed by the Commis- 
sioner under S. 33 which merely affirms the order passed 
by the subordinate Income-tax authorities is an order 
otherwise prejudicial to the assessee. {Harries C J 
assd Manokar Lall, J ) East KhaS JHaRIA Cot 
liery CO.. Ltd. v. Commissioner of income-tax 

®®*“203 1 . 0 . 40 = 16 EP 148 = 
E “-A-I. 

dismissed with 

costs—Right of appiseant to claim that costs should come 
out of deposit of Rs. lOO under S. 66 (2). * 

«'<^(3)of the Income- 
^ .*• “ having no substance in it ibu 

applicant u not ciiutled to ask that the costs of the 

W'rr/iW, /.) UaLCHAND liWANDAS 

irs 507 “ 

68 sender S.()6{2)tt>ithdrawm 

by assessee—Appheatsom under S. 66 {ih-Competency 
Under the s^nd proviso in S. 66 (2) of the Incom;. 
tax Act It is dear that a refund of the fee of Rs 100 
wdlonlybemadeifthe application Is withdrawn 'and 
when the a^e applies for refund of the m^;;. “e 
^ 1 ) lopcal infmnoe is that be intends to withdraw hi* 
^ppliC 4 tiOD. Where u applicant has u'likHrfsaa.a k** 
Oepo(»ir of R>. 100, it must be helj iha* an 
under S. 66 (3) U incompetent. {Colliaer 

M ram dayal agarwala; 

tsom under S. 66 (2). •"t*drjwaJ or appisen^ 

S W .K T'*’'**®*‘ ” -PPUcUoo under 

S. 66t3)of the In.x;me-tax Aa lie* is where the C.^. 

r* V ground that " 

queMu;nof Uw Bat when the Co.i>mivMo..u 

only dismnaes ^1 appnvaUon in eff«t for the review of 

a prior order of hix pemdtling the epplicaot to with 
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INCOME-TAX ACT C1922), S. 66 

draw his application under S. 66 (2) of the Act, it is 
not a refusal to state a case as contemplated by Cl. (3) 
of S. 66 and as such an application under that clause 
would be incompetent. ^.Colhster, Bajpai and Brannd, 
jj.) Ghulam L)in & CO v. Income Tax Com- 
MISSIONEK, U. P. & C. P. (1942) Ail. 349« 

1991.0.224“14 E.A 357=1942 LT.R. 89=1942 0. 
A. (Supp.) 112=1942 A.W.B 66 = 1942 A.L. 

W. 109=1942 O.W.N. 98=1942 A.L.J. 106=A,I.E. 
1942 All 134 (.F.B.) 

_-S. 66 (3)— Powers of High Court—Questions of 

law based on ineorreet assumption and not really arising 
cut of orders—^Applieaiion tor reference — Compeleney. 

Although there may be some questions ot law, if such 
questions are based on incorrect assumption and do not 
really arise out of the orders passed by the Income-tax 
authorities, the High Court will not direct the Commis¬ 
sioner to state a case under S. 66 (3; of the Income-tax 
Act at the request of the assesses. {Bennett and 
Madeley,JJ.) ISTIFA KHAN v. COMMISSIONER OF 
Income-tax, C.P. and U. P. 1942 I.T.E. 436. 

——S. 66 (3) and (6) —Powers of High Court — 
Pffwer to direct referestce on question which the Commis- 
siotur was not asked to refer—Finding of fact—Con- 
elusive character of. 

The jurisdiction of the High Court in income-tax 
matters is very limited. The High Court can call upon 
the Commissioner under S. 66 (3) of the Income-tax 
Act to state a case upon a particular quettion tf the 
latter has refused to do. But where the Commissioner 
has never been asked to stale a case upon any qu^tion 
and has not refused to do so, the High Court cannot call 
upon him to state su«h a case. Where there is no 
Question before the High Court relating 
Doint. the High Court has no power to deal with that 
Mint; it can only deal with the question which was 
framed upon which the case has been stated. The 
Hiflh Coai( bound by the 6ndings of the Income*tax 
authorities oh questions of fact, vn., whether there was 
anv loss in business during a particular period. 
uLrrU<. c.j. .-i M,.mhar Ldl, /.) NOPER*M 
RAM GOPAL S'. Commissioner OF Income tax, B. 
Sc o. 1942 I.T.B. 288 -A.I.E. 1943 Pat. 89. 

__.8, 66 {i)^Questu?n of /act—Question whether 

assessee had another set of accounts than those ‘produced 
before Income-tax Officer—Reference to High Court- 

^‘SequSion whether the assessee had another set of 
account books, than those produced before the Income- 
tax Officer, which he did not produce before the Income- 

lax Officer is a pure question of 
he referred to the High Court under S. 66 (3) of the 
the Income-tax Act. The matter is P^e-eroinenlly one 
within the discretion of the Income-tax Officer. KConts- 
„r Baipai. JJ-I 

MISSIONER OF INCOME-TAX, U. P. 1942 I.T.B-5»0. 
—-S. 66 i Z)—Question of faet—Remsttanee from 
fordgff busintss — Pr^sumfticn of umittanci cut of 
fits^SufficUncy of ovi<ttnco to rebut—High Courts 
Power to direct reference. 

The presumption that a remittance made to an 
assessee In British India from bis foreign budness^a 
remittance out of foreign profits is rebnttable. But 
whether the evidence on record is sufficient to rebut tnai 
nresumption is a question of fact and not of law. The 
Hiffh Court will not therefore direct the Income-tax 
Commissioner under S. 66 (3) of the Income-tax Act 
a reference or to state a case on such question. 
and Polio<l^^ -^/«^ HUEUMCHaND CHAMPA- 
^^l ln rt 194* I.T.E. 109. 


INCOME-TAX ACT (19S3), S. 66. 

— — S. 66 (3)—Question of law—Accounts of asses* 
see rejected as unreliable—Income estimated under pro 
viso to S. 13—Application for reference—Competency. 
See Income-tax act, SS. 13 and 66 (3). 4942 IT. 
E. 110. 

Sfl. 66 (3) aied ISr Proviso —Question of law— 
AppHeatson of flat rates—High rates of profits—If a 
ground for asking case to be stated. 

S. l3 Proviso of the Income-tax Act is very wide in 
its scope and it caunot be said that any point of law 
arises where flat rate is applied with sufficient reason. 
The amount of rate is entirely in the discretion of the 
Income-tax Officer and the mere fact that a high rate of 
profits has been applied will not by itself warrant the 
High Court directing the Commissioner to state the 
case. {Bensuttand Madeley.JJ) SlNGAR SiNGH &. 
COMMISSIONER OF INCOME-TAX, C.P AND U-P. 204 
10 196=1942 I.T.E. 441 = 1342 A.W.E. (O.C.) 811 
=19^ O.W.N. 477=1942 O.A. 386. 

-S. 66 (3)—Question of law—Deposits entered m 

accounts, if income, or profits or capital. See 1941 
Die.. Col. 687. ChaTUHBHUJ COMMISSIONER of 
Income-tax, U. P. AND C.P. l6Lucfe.806-1981, 

0. 192=14E.0.S86. , ^ ^ 

-Ss. 66 (3) and 10 (2) {liS.)—Quettion of lave- 

Money spent in taking leasts for brick kilnt-lf a 
capital expenditure or one for earning profits. 

The question whether money spent in taking leases tor 
brick kilns is capital expenditure or incurred for purpose 
of earning profits is a question of law and tne commis* 
sioncr can under S. 66 (3) be directed to state the case 
and refer it. {Bennett and Madeley, //.) SINGAR 
SJNGH V. COMMISSIONER OF INCOME-TXX, CENTRAL 
AND United PROVINCES. 204 I.C. 196-1942 I.T. 
E. 441=1942 A.W.E. (0.0.) 311=1942 O.W.N. 477 
=1942 O.A. 386. 

_ S. 66 (Z)—Question - of law—Production of 

account books—Working out of profits from total salts 
and purckaut^Flat raU net aiopud^^Reftrtnu if 
postibU. 

Wherethe account books produced by an assessee 
were gone through and profits were worked out from the 
total sales and purchases and th« flat rate adopted In 
previous years was not adopted, nor was the 
profits shown in the books accepted, it was held that 
it was impossible to say that as a question of law tM 
flat rate adopted in previous years should be adoptea 
and that It was not also possible to say that any 9°^® 
of law arose out of the fact that the books of account 
were produced and the Income-tax Officer was . 
accept the profits as shov\n from the books. (^ ' 
and Bat pas. J/.) PYARE LA^ ^HOKLA ». COMMI 
SIGNER OF income-tax. C P. & U P- 
All. 446 = 1942 I.T.E. 416-1912 A.L.W.374. 

-S. 66 {Z)~Question 

-Disereiion of High Court— Order for refert 

Wken'to be made. . .. N® a 

Although a question of estoppel may .. ^ 

question of law, yet when it is a point of ** _ - 

the answers appear to be quite evident, the under 
would properly exercise the discretion , Ji,ecl 

S. 66 (:3) of the Income-tax Act. by declining W dlrcc^ 

the Commissioner to make a reference on the ^ ./nine 
was a partner in a firm H. B. with a sha 
annas in the rupee and this firm was reglst r 
Income tax Officer bn an application for 
The partners were, however, ordered to P .-nje. 
assessed, when investigating the case of B, tb 
tax Officer found that altbonth B was a j 

firm H.B., ht , 

capital belonging to the loint family of which 
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income-tax act (1922), S. 66 . 

member, The Income-tax Officer did not therefore 
assess B bot assessed the joint Hindu family of which B 
was a member on the shares of profits receired in the 
bosin^s of it was ccntonded that by registering 

the firm of H. B , the Income tax authorities were 
stopped from any further inquiry into the identity of 
the persons who actually received the profits in the 
share of B or from taxing the joint family which actually 
received the profits nf the firm. 

fitld, that the answer to the point of law suggested 
was so evident that the High Court should decline to 
direct a reference on it. {,Davii, C.J. and WtsUn, /.) 
KIRPALDAS MOTaNDAS V. COMMISSIONER OF IN¬ 
COME-TAX, BO.\iBAY. IL.E. (194S) Kar 641= 
(1942) I.T.E. 606=A.I E. 1943 Sind 64. 

-— 8 . ^^^Z^—Qutitioneftaw—Ricnpt for foreign 

rtmiftanee Bresumpiton — Rebuttal—Assessee produc¬ 
ing no evidence—Effeet^Referenee—Ordtr for—If 
can be made. 

Although the income of each year has to be consider¬ 
ed separately when assessing an assessee for a parti- 
cular >ear, the Income-tax Officers are entitled to take 
note of properties or businesses which the assessments of 
previous years show have been. owned by the assessee 
and which have furnished him with income on which 
lax has previously been assessed. There Is no obliga¬ 
tion on the Income-tax authorities to trace with meticul¬ 
ous accuracy a remittance of foreign income, found 
^vod to have lieen received, to its precise source. 
Where the assessee produces no evidence there could be 
DO qu^tion of any rebuttal by the assessee of the pre¬ 
sumption that a receipt of a sum of money is income and 
not a capital receipt. The question whether in such 
circumstances the assessee has not rebutted the presump¬ 
tion is not a question of ].t\v which can be made the 
subject of a reference under S. 66 (3) of the Income- 
tax Act. (^Davies, C. J. and Weston, BalCHanD 
JIWANDAS V. COMMISSJONKR OF INCOME-TAX, BOM¬ 
BAY. (1942) I.T.B. 607. . 

-S. 66 (3)—Question of law—Refusal of applica¬ 
tion to renew registration under S. 26-A on ground that 
application was not signed by all partners and that deed 

of partnership did not disclose correct state of affairs_ 

Power of High Court to direct reference. See INCOME- 
TAX ACT. S. 26-A AND R. 2. (1942) I.T.E. 601. 

' -S. 68 Question of law—Refusal of reneu^l 
of registration 0 /frm—Fin ling that pretnous regis¬ 
tration wrong as one 0 /tie partners was a minor and 
that partnsrskip deed did not discloie true state of affairs 
—Effect of—Ordfr for reference. 

In an order rejecting an application for renewal of a 
firm under S. 26-.\, of the Income-tax Act the Indome- 
tax authorities held that the previous registration allow¬ 
ed to the firm wa.s improper as one of the partners 
shown was then a minor and as the books of the firm 
showed that the dlsiributions of income were not made 
in accordance with the shares shown in the patlnershio 

deeds and therefore the partnership deeds did not re- 
present the true state of affairs. 

//rW, there was no question of law upon which a 
reference could be ordered under S. 66 (3) of the In 
come-taa Act. {tXnns, C.J. and Weston, A) Rai ^ 
CHaND DEVMAt. r. COMMISMONER OF iNcoSi. 
TA^BOMBav. I.LE. (1942) Kw. 682-(194^i“J; 

—^. 68 (3)—Question of law-.“Sufficient 
under S. 27-Qu#s^iion as to-Reference to High 
-Competency. .Sre Income-Tax Act. S. ma 

——S 66 i^)~QHittim of law—Wkftker 
t*rriet m bussness in 
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INJUNCTION. 

^ /aw. 

Whether an asseasee does or does not urrv on bn«; 

new 'S the main a question of fact 

but on the other hand questions of law may arive It 

o^.'awasto whether the proof 
ofMrtain facts is sufficient to .establish that actual 

conducted which would make the 
^^sessee liable to assessment to tax. (l/arrses, C.J and 
foal Als, J.) HaRDEO BENGAL SaLT CO l- COM 

ATB'Sp..“3°r3.' ® 

S. 66 -A Amount awarded on acquisition, if 
titling haveTeing %-Jt7df''~^^ " 

arnount aw-arded by an improvement trust on the ac- 
quisitioaof a property was byway of Interest or 

pure question of 

aw, but IS a mixed question of fact or law, and certain¬ 
ly not, a substantial question of law. Nor is it one of 
such generaUmporlance as to justify a leave to appeal 
^ing granl^ed on that ground. (/qM Ahmad, C.J and 
ColUster J) COMMISSIONER OF INCOME-TAX C & 
U. P.^. Bharilal Bhargava. 202 IC ie 4 -lK 
E.A 101=1942 A.W E. (H.O.) 176=194 A J J 
= 1942 A.L.W. 434=A.I.E. 1942 All. 268 (F B ) 

oi Civil Court-Question’ if 

Dii r^t discharged. i94l 

pig., Col ^ 8 . INDERCHAND v. SECRETARY OF 


State. A IS 1942 Pab 87. 

SOLDIERS (LITIGATION) ACT 

Collector not certifysng n,eessity for postponement oh 
months after notice sender S 6 
Where on the expiry of three months after'the issw 

of notice under S. 6 of the Indian Soldiers f l iril,? \ 

Act the Collector has not certified that postMneSlnHs 

Act. \Shtrreff,S.M. and Sathe, J.Af.'i UMiMiTn 
^x SiNc-H V. Jaskaran Singh. 1942 o w m 
(B,B) 369 (2 ) = 1912 RD. 458 (2)=1942aw?‘ 
^ev ) 266 (21=1942 O.A. (Supp.) 292 (21 
INDIAN AND COLONIAL DIVORCE JtTOTfl 
DICTION ACT (1926). S, l-Delr^?^ ./S, 
of marr^ge-Crant of-Jurisdiction of High cJ^r, 

H Act recognises the distinction betw«n 

decrees for dissolution and decrees for nullirv /nH 
words*‘d^r«sfor dissolution” in the Indian " 'J C^Iont 
Divorce Jurisdiction Act must be confined to “deS 
gr dissolution as defined by the Divorce Act The 
High Court has, therefore, no jurisdIcUen under the 
Indian and Colonial Divorce Jurisdiction Act to grant a 
declaration of nullity of marriage on the 
potence. {Monroe, J.) H.F.M ^ 

hunter. 2031.0. 496= 44 

INJUNCTION. 

See alto (1) C. P. CODE. O 39 

(2) Specific Reuff’act Ss 4? ivn 

——Injunction interfering with worklro f/r 
ment departments-If cn®be «a„7ed L 
Cal. 689. Maeaffar Husain * 

/^riSs/uticn af t/i 0 k r n. - - 
*f^nistrati'on befijil 
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INSOLVENCY* 

The High Coart, upon a proper case being made out, 
has the power to restrain by injanction a person who is 
a party to proceedings for letters of administration 
pending before it from prosecuting an application for 
letters of administration previously filed by him in 
another Court, although he is not resident within the 
jurisdiction of the High Court. It will exercise such 
power where that party has submitted to its jurisdiction 
by entering caveat and filing an afiidavit in its support 
and has also made a substantive application in the pro¬ 
ceedings for letters of administration for a stay thereof 
under S. 10, C. P. Code, which was refused. (Sfft, /•) 
LILIAN SINGH. /« (Ae goods of. LL.E. (1942) 2 Cal. 
203»A.IR. 1943 Cal. 19. 

INSOLVENCY. 

(1) Presidency Towns Insolvency act. 

(2) Provincial insolvency act. 

..■"Otfcial Assignee or Official Rcceivei—Position of 

—Liability for costs of proceedings in Civil Court- 
Personal liability—Costs as between him and the estate 
represented by him—Direction as to—Jurisdiction of 
Civil Court to make. See 1941 Dig.. Col. 690. RaMA* 
SWAMI CHEri’Y, In !he matter of. 198 1.0. 673*14 
E M. 460 * (1941) 2 M.L.J. 110. 

INSCEANOE— Construction of policy—Reference to 
conditions outside the policy. 

Where a life insurance policy, including the conditions 
and benefits, has no reference to the prospectus of the 
company or to its rules and which has hence got to be 
interpreted as a whole, in interpreting it any conditions 
outside the policy which run counter to the terms of the 
policy itself cannot be considered. {Grille /) Anna* 

PURNABAi V. Hindustan Co-operative insur¬ 
ance Co., LTD. 203 I.O. 193*16 E.N. 113-1942 
N.L.J. 380=A.I.E. 1943 Nag 9. 

—Jiif: Roliey~—C/uttue statement made by assured 
in proposal — Insurer's right to avoid policy—Waiver of 
such rigfU~Whcst coHStitniif* 

According to a term of a policy of life insurance, the 
proposal and declaration made by the assured were to 
form the basis of the policy and any untrue statement 
wilfully made in the proposal was to render the policy 
void and of no effect. The assured Wilfully made an 
untrue statement in the proposal that iio Proposal for 
an insurance on his life had ever b«n declined by any 
Insurance Company. It was argued on oj »he 

representatives of the assured that the insurer had, at 
the time the policy was issued, the knowledge or. at any 
rate the means of knowledge that the assured had made 
the untrue statement in question, and since m sp.^e of 
that the insurer went on accepting the premiums till the 
time the assured died it must be taken to have waived 

its right.to avoid the policy. 

Held, that if the plea of waiver was to succeed in the 
case it must be shown that the premiums were taken 
intentionally with knowledge of the untrue statement in 
the proposal and that mere possession of the means of 
knowledge would not be sufficient to constitute waiver 
by the insurer. {Derbyshire. C. J. and Edglty.J.) 
Western India Life insurance CO. ltd. v. 
ASIMa SarkaR. I.LR. (1942)1 Cal. 100*2031.0. 
648*46 O.W.N. 769* A.I.E. 1942 Oal. 412. 
—Marine—Loss by perils of seas—Venti¬ 
lators of ship closed to prevent incursion of sea 
water—Closing of ventilators causing rice cargo to heat 
and ferment and thus damaging it—Damage if recover¬ 
able. See 1941 Dig.. Col 691. Canada Rice Mil lS. 
TTD UNION Marine and general Insurance 
CO^LTD^ 197 to 267 = 14 E.P.O. 89 = 8 B3. 212 . 

^-—“Policy of insurance—Construction—Clause that 

accipt by agent fqr payment of premia was only Interim 


tNStmANOE ACT (I9s8). 8 . Si 

receipt and that formal receipt to be issued by company 
only—Assured to intimate to Head office in case of non- 
■eceipt of formal receipt within 30 days—If disclaimer 
of agent. See l94l Dig., Col. 692. HUNDRaJ Tolomal 
t'. Laxmi INSURANCE Co., LTD. 1971.0 893*14 
E.S. 123. 

policy of insurance—Non.forfeiiure clause—Con¬ 
struction—Surrender value exhausted by adjustment to¬ 
wards premia due—Subsequent premia—Days of grace 
—If available. Set 1941 Dig.. Col. 692. HUNDRAj 
Tolomal v. Laxmi Insurance Co., ltd. 1971.0. 
893 = 14 R S. 123. 

INSUBANOB AOT (IV OF 1938) S. 9-Order for 

refund in respect of discontinued business—Condition 

precedent. c n t 

No order for refund can be made under S. 9 of the 
Insurance Act in respect of a discontinued business 
unless all the liabilities in respect of the same have been 
fully satisfied or otherwise provided for. {Mukherjea 
and Sen,//.) NAVAJIBAN INSURANCE Ca. LTD. p- 
Superintendent of Insurance. I.le. u 9*2) 
1 Oal 481*201 10 20 = 16 B.O. 116*74 O.L.J. 

491 = 46 O.W.N. 284-A.I.B. 1942 Cal. 294. . 

- — as g and insurer carrying on combined 
busiiust depositing only portion of amount—Right to 
obtain refund on discontinuing one class of business. 

It is not necessary that an insurer should deposit the 
full amount as U required under S. 7 (1) of the Insu¬ 
rance Act before he can present an application (or 
refund under S. 9 of the Act in respect of a certain class 
of insurance business that has been discontinued by 
him. Under S. 7 (1) of the Act. the amount to be 
deposited by an insurer is rupees two lacs, if the business 
carried on by him is purely life insurance bosine'-s. If 
on the other hand, miscellaneous insurance business is 
combined by him with life insurance, the deposit is 
increased to rupees three lacs, out of which rupees two 
lacs should be regarded as deposit for life insurance 
business. Under sub-S. (3) of the section the insurer 
has the right to deposit this amount in certain instal¬ 
ments. As the entire deposit of rupees three lacs w 
required under S. 7(1) is to be divid^ mto two parts 
the instalments permitted under sub-S. (3) are suscep¬ 
tible of similar division and it would be quite J® 

allocate one third of such instalments to the miMei- 

laneous insurance business and the remaining two- i 
to the Life Insurance. If the insurer diswntinues the 
former class of business, he can under S. 9 oftheAcc 
obtain refund of so much of the Instalments o 
as do not relate to the life insurance whic ., 

tlnues to carry on. It would be 

to hold that although he has fn 

business, be will still be bound to 

respect of both classes of business and uni ** -j-jg 

the full amount Is deposited no 
permissible. {Muiher/ea and Sen, 

Insurance Co.. LTD. *'• 10 20* 

SURANCE. I.L.E. ( 1942)1 oal. 481*20110^20 

16 E.0.1X6*74 O.L.J. 491=46 O.W.N. 284 A.IJ* 

1942 Oal. 294. n i., of 

-S. 33 {2)—Disposal of application Du y 

Before an application under S. 33 (2) of 
ance Act can be dismissed there must at leas . 

serious attempts to see whether the party a * 

the order of the Superintendent of Insurance . .. 

reasons for opposing the investigation, a sum- 

may be not possible to do more than condu 
mary enquiry. Merely to allow a party to j 

ments on the record without ariy means of 
contents to be correct, when this is denied by 
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side, does not amount to the taking of evidence in any 
true sense of the word and does not afford a basis 
for judicial determination. The'^nal order should 
at .east give some indication of the matters substantially 
in dispute between the parlies and the reasons for dis¬ 
missing the application. {Ttk Chand and Beckett. JJ) 
Tropical Insurance co. Ltu.. new Delhi v. 

SUPERINTENDENl OK INSURANCE. 2U31.0.395 = 
44 P.L.B 288=A.I R. 1942 Lab. 267. 

S. 83 (2) —Order gf District Judge — Revitign — 
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Power of High Court—^Scope of enquiry. 

The High Court has power to interfere in revision 
with an order passed by a District Judge under S. 33 

(2) of the Insurance Act. The fact that the pow-jr given 
to the District Judge of issuing prohibitory order under 
S. 33(2) is discretionary does not exclude the power of 
revision when there has been an irregularity in the ex¬ 
ercise of jurisdiction. The pany affected by an order of 
the District Judge is not limited to showing-that the 
order was not Usueil without good reason in the first 
instance, but is entitled to show that the reasons have 
disappeared and that there is no longer any necessity for 
an investigation from outside. ( Tek Chand and Beckett, 
JJ.) Tropical Insurance Co. ltd.. Nf.w Delhi 
V. SUPERINTENDPNT OF INSURANCE. 203 1 C. 396 = 

44 P.LR. 288=A I.R. 1942 Lah, 267. 

-Ss. 91 (1) (b), (2) and 90 (D—Vo/untary 

liquidator of provident society—Poxoer to make calls 
himself—Making of call if amounts to determination of 
contribution. 

^ When a liquidator is appointed in respect of a pro* 
vident fund by the Superintendent of Insurance under! 
S. 00 (1) of the Insurance Act, he has no powers under 
S. 91 (2) of the Act of 'realising the amount of cootribu* 
tion’except such powers as an official liquidator has in 
a winding up order of the Court. He cannot by himself 
make a call. The making of a call cannot be said to lx 
merely the determination of the contribution to be made 
by the members within the meaning of S. 9l (l) (^}of 
the Act. {Braund, /.) THE PUBLIC BENEFIT PROVI- 
DENT INSURANCE -SOCIBIY LTD , /«/Ar matter of. 
IL.B. (1942) All. 26»ld91.C. 663==14 R.A 397= 
1942 A.L.J. 47=1942 O.A. (Supp) 61 (2) = 1942 
A.L.W. 17=1942 A,W.E.fH.O.) 4 = AJ.B. 1942 All. 
136. 

INTEREST. 

^«<i/r«»(l)C. P. CODE.S 34. 

(2) CONTRACT act. SS. 73 AND 74. 

(3) Interest Act. ' 

(4) Usurious Loans act. 

"Goods sold OH credit—Vendor vhelker can claim 
interest. 

Ordinarily, interest should not be allowed on the 
price of goods sold uiilesi there is either a contract or 
an uiag* of the trade or there is a written demand (bat 
interest will be charged it the amount is not paid. (R 
M. 7'.w4»»irt«/. /) iNDERMAt V. HSERACHAND 
INDEKMAL. 1942 M L.R. 114 (Giv.). 

■"““Liability of purchaser to pay on getting poases- 
eion without payment of price—Applicability of princi¬ 
ple to compulsory purchases. See l94l Dig Col 
693. International railway Co. r. Niagara 
Pari;s commission, 8 B.B. 197-14 B.P.0.8$. 
———Renewal of old debt—Promissory note and 
receipts—Inadmissibility of promissory note—Calcu'a- 
tlon of Interrst— Bari* LIMITATION ACT S lO 

1949 O.W.N. 343-1942 O.A. 248. 19. 

^^^“Rigktto—Awsrdasdomagtsfor wtornett^r^m. 
fullyditainoi—When earn ke made. ^ 

Inlereal cannot be awarded as damages for wrongful 

tleienfion rf mnney due in the absence of any ttage or 


INTERNATIONAL LAW. 

contract, express or implied, to pay interest or of a right 
given by any subsiatuive law. {Dans, C.J. and 
Weston, j.) District Local Board. Nawabshah 
t-.BaLCHAND. I. L.R. (1942) Ear. 346=204 I. 0. 
136= 16 B.S. 82=A.I.R. 1942 Sind. 166. 

■Right to—Execution sale—Amount in Court — 


/n/uneliOH against payment out at instance of auction- 
purchaser—Liability of iudgment debior for interest on 
decree amount from date of confirmation of sale— 
Principles. 

The date upon which an execution sale U confirmed 
Is the dale upon which the money due by the judgment- 
debtor under tbe decree is paid by him and realized by 
the judgment-creditor through the Court, If there is no 
subsequent action on tbe part pf the judgment debtor, 
during tbe period between the receipt of the,money Jnlo 
Court and the actual payment by the Court of the 
money to the judgment-creditor, which prevents or post¬ 
pones that payment, no question arises of any further 
liability resting upon the judgment-debtor under the 
decree either for interest or otherwise. When no blame 
attaches to the judgment-debtor, he cannot be compelled 
to pay interest for any further period beyond the date 
when payment was made into Court in satisfaction of 
the decree. Merely because an injunction is issued at 
the instance of the auction-purchaser and delay is caused 
in payment out, the judgment creditor cannot claim 
further interest from the judgment-debtor on the ground 
that the judgment-creditor has not been to blame for 
the delay. {King and Byers, JJ.) PaLaMaLai 
CHEITIAR KaMANaTHAN CHETTIAR. 202 10 
476 = 15 B. M. 606=1942 M. W. N. 283 = 56 L W 
212-A.I E. 1942 yad. 442= (1912) 1 M.L.J. 489. 
^TEBEST ACT (2XXU OF 1839). S. 1 and Fto- 
Applicability—Partition deed—Share carrying 
/•^bslify 10 pay amount to sharer taking another share— 

I^e of payment not fixed-When becomes payable- 
Ktiht toiHUrut, r / 

A deed of partition dated 14—3—1930 divirferf ti,- 
Imrnovable properties of the family of the parUes w the 
deed .mo two lots A and B; and in order toequatise 
heir value provided that lot A was to carry with it a 
UabUity to pay a sum of Us. 14,000 to the sharer taking 

lot B, The deed further pftvided lhat after 1_7—1929 

each sharer was entitled to the income derived from his 
share of the properties. The sharers went Into posses¬ 
sion but the amount of Rs. 14.000 remained unpaidin ' 
a suit by the sharer who took lot B against the onc'who 
took lot A for recovery of the amount and interest 
//tU. ihkt in the circamsiances interest could be 
awarded from 14—3—1940, under the proviso to S 1 

of the Interest Act on the principle of equity 

Ks. 14jW0, not UmgeonUngent on events which miuht 
never happen, tbe time when the oavment was to be 
made was ^rtain", though no date was specified in the 
partition deedi and the sum most be heJd nav^bu m 

■ r"^ witM^.KiSnin; 

AUui ‘"7/\ • ^^^^^('^•■amana Rao and 

Abtiur Kakw^n^ //j RaVALaMMa v RuTTHlbA. 

^.361 A.IB 1942 M»(l.439-(1942)1M.L J, 

INTEENATIONAL .e ■ . . 

of depoeit nud. iu French 
<. ochm China, the contract and lb« rigbu and liabiUties 
. of the parties thereto are ts'wned by the French law i 
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intebpeetation of statutes. 

and if a payment made in that country under a judg 
ment of the Court of that country operates as a valid 
discharge of the liability in respea of the deposit, such 

payment also operates as valid m 

Lit in British India, for recovery of the 

IwlLf avv/mgar t/. ARUNachalam chettiar. 
2021 0.46 = 15 R.M. 618 = 1942 M.W.N. 313=66 
T-W 207= (1942; 1 M.I*J 430. 

^TbIpBETATION of STATUTBS-Acts ous. 
thig jurisdiction-blrict consruclion See 1941 Dig., 
Col 693 MANAGER, COURT OF WARDS t/. MOOL- 
CHAND. 200 to. 715=16 BN. 18, 

-- •ActrestrutingCivif Court's jurisdiction. 

An enactment which restricts the jurisdiction of Civil 
Cnufts oucht to be construed strictly. (/ek thana, 
Dilip Sin^, Bhide, Abdul Rashid and 
Munir JJ) BaRU v. NIADAR. 202 I.C. 497 15 
KL133=44 P.L,B. 488=A.I.E. 1942 Lai. 217 

(F.B.). 

»-■ ■ Advtrb cf tinu, . * # * - 

Per Braund, /.-It is a proper princip e of .construc¬ 
tion that, in the absence of some compelling '"d'cat.on 
to the contraiy. an adverb of time, has reference to the 
present and. in relation ‘o a statute. l°;he time 

which the statute speaks. U^^al ^ 

JJ.) SHR. NATH . PURAN I-Jjg 

(1942) All. 45=198 I.C. 690“ 14 

A. L.J.86 = 1941 OA.CSUPP >926(1) 19^1 

(Eev.) U 76 ( 2 )=A.I.B. 1942 AIL 19. 

- Alternative cons/rucit<.»s-cao 

It is a settled rule of eL that alternative is 

native constructions are «<l“*'‘'„_i^nt with the smooth 

to be chosen which will statute purports to re- 

working of the system whjch ^jich will 

guUie and that alternative ts confusion in 

introduce abiurdity. (rr-f Chand, Daltp Singh 

the working of the system^ si^GH. 

,ndBlaCk,r.lJ-] *"^64-200 I. 0 . 131= 14 B. L. 
I LB. (1942? 1942 Lab 114 (.FB) 

444 = 44 P.L.B. % ,^/i,irospieitve operation. 

_ ^ArnenJii'S B-i . ^ statute dealing merely with 

While provision* o pr^rly. unless that construe- 

marr' e "ibT have ,e.,o.pec«.e egec. 

tion be techr.ica^y>" visions 3vhich touch a right in 
attributed to ^ng of ‘h® 

existence at ‘f'®?*,, * the absence of express enact 
applied re*^‘”'2sary intendment, (Tek Chand, Monrte 
nvmt or L./ //.) SHAM SiNGH v. VlR 

^nd Din l4 349 = 200 I.O. 802 = 14 

BHAN. 11* ®; p LE. 126=A.I.E. 1942 Lab. 102 

B. L 462=14 P ^ 

(F.B). j 5 . 5 n of section as whoIe--Strainmg 

-^llSoroprifcty. 1941 Dig., Col. 691. 

COMMnTEE. BILASPUR t/. WaMANRAO. 

B (1943) Nag. 269=197 10. 300=14 B;N. 167. 

jZ^Debatesin Ugislature during passage of bill 

i. hot, concen,ed whh 
, 1 .^ d^ates in the Legi'Uiure during the passage of 
hill tLLgh the Assembly or Council. It Is concerned. 
with the intention of the LegisTature as expressed^ 
Lfbm aVfinally passed into law. and will construe the 
l?«rrtsused in their oidinary grammatical oie^mg- 

7Savh C.j\lVeitonand Tyab.i. 7/) NKW SiND 

/ r ILB. (1942) Ear. 127 = 202 1 0 
RS 40 = 43 Or LJ. 838- A.I.R. 1942 Sind 66 

^iili'Decision under English Act-Relev^cy oL ^ 

1941 Dig., Col. 694. BaI Kowlabai ... Keshavlal 


INTBBPBETATION OF STATUTES. 

MangaLDaS. I.LE (1942) Bom. 189=198 10. 
163=14 EB. 286=43 Cr.L.J, 815=A,I.B. 1942 
Bom. 18 (F.B.). 

- '•'Duty of Court—Assumption that Legislature has 

made a miitake—Permissability. 

It is not competent to any Court to proceed upon the 
assumption that the Legislature has made a mistake. A 
Court of law is bound to proceed upon the assumption 
that the legislature is an ideal person that does not 
make mistakes. It must be assumed that it has intended 
what it has said. {Teh Chand and Dm Mahomid. 
JJ.) Mai.HO SlNCH V. JAMES R. R. SKINNER, 203 
I.C. 404=44 P.L.R. 882=1942 F.L J. (HO.)201- 
A.I.E. 1942 Lab. 248. . , ^ 

- Duty of Court—General and special expression 

special cxpressjo|« l7aTeJ''dfasfcapable of rea- 

on‘without being extended tothesub- 

sonable application wi._^^ ^6 

Sen« of Iny indication of any parliculw 
SSet the presumption is that the legislature did 
nofintend by the use of the general expression to repeal 
L reduce the effect of the earlier and special clause or 
Qualify it in any sense by taking away a particular pri¬ 
vilege of a particular class of persons 
KULICARNI GANPAT HlMjl mi. 

Bom. 287=44 Bom.L.B. 264 = 2021.0.167=16 E.B 

133 =AIB. 1942Bom.l91. ^ . w 

-Duty of Court— Language of act to be taken as 

it is-Consiruction to fit in with preconceived i^a m 

to intention of Legislature—If Pol 

be eathcrecl from Act as a whole. S^e 1941 Dig., Col. 
695. EMPEROR*'. MahomedKassaM panwalla. 
l.LB. (1942) Bom. 107=198 1.0 226=48 OrL.J. 
321=14 B.B. 296 = A.I.B. 1942 Bom- 89. 

_ Duty of Court—Words of section plain- 

Etirantous <onsideration-If can be used as a guide. 

^ When the Court finds that the words of a seciion in 
an Act are quite plain, it should rsfuse to be guided by 

”of Court to give eSect to 

S“5S?Sil:|K."= 

472= 14 R.M. 583=(1941) 2 M.L.X. 83R 

-English decisions-R^rt^t<^M^ 

provided in the Evidence Act. / 1941 ) All. WS* 
PARBHOO R. emperor. ^77^ 

197 I.C. ® 26 = 14 E_A. 20 special enact- 

-General and Special __in-oiied repeal of for- 

ment-Later general e-^actm t I g 

mer —Ptesumptlon. Seel e 8 (l942)Lab 199“ 

Mahomed *r.R aJeswaR. r.l230- 

—^—General words following speafic 

The Court has to aws'^cfniJorr^iJ*^^ 

Act of the Legislature, and har y ) 

different '^w. /-^^tiONAZ TRUST 

LOKAMANYA TILAK 644-14 B B-518- 

FUND. BOMBAY. /« '''• 1^® " 
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INTEBPBETATZON OF STATtn'ES. 

Id42 ITB. 2Q=43 BomL.S. 1027»A,IB. 1942 
Bom. 61. 

' -Hirmonieus cmstructi$n—Duty of Court. 

Per A/anoAar Lai/, J. —Each part of a statute 
should be construed so as to result in a barmonious 
working of all the parts. Where the language of the 
statute, in its ordinary meaning and grammatical con¬ 
struction, leads to a manifest contradiction of the ap¬ 
parent purpose of tbe enactment, or to some inconveni¬ 
ence or absurdity, hardship or injustice, presumably not 
intended, a construction may be put upon it which modi¬ 
fies the meaning of the words, and even the structure of 
the sentence. {Dhuvlt, Manohar Lall and Mtrtdttk, 
JJ.) ARjUN Rautara v. Krishna Chandra Gaj 
PatiNarayan Dto. 21 Pat. 1=198 I.O 363=14 
E.P.420=8BR. 861=8 Oat. L.T.63=A.1E. 1942 
Pat. KF B.). 

' Intention of legl'lature—Ascertainment—Rule — 
Reference to scheme of Act—When justified. S/e l941 
Dig.. Col. 697. Chandu v. SankaraN. 198 I.O. 
422=14 E.M. 433=(1941) 1 M.L J. 673. 

“ 'Intention of tegislature-^How fudged—Duty of 
Court. 

A Court can only judge of the intention of the iegl^* 
lature from the language of the ten of the Act 
(Bfiumont. C. /.) MURARRAO NaRSINORAD v. 
Govind Saniu 41 Bom LB. 847=A.I.B. 1943 
Bom 26. 

- Intention of legislature—Refereme to groeudings 

of Select Committees—Permistibthty. 

The proceedings or reports of Select Committees can¬ 
not be referred to interpret the plain words o^ a statute 
{Tei Chand and Din Mahomed, //.) MADHOSiN’-H 
9 . lAMES K. R. Skinner. 203 1 0. 404=1942 F.LJ. 
(H 0.) 201=44 P.L.E. 382=A.I.E. 1942 Lab. 243. 

--JutUdlclion of Civil Court—Bar of—Special 

remedy provided by Act—Effect of—Bar of civil soli 
i’crSBA CUSTOMS ACT, Ss. 188 AND l9l. (1942) 
2 M.L.J. 193. 

-“Language—Duty of Court, 

The primary test (or the interpretation of a statute 
is the language used therein. When the words used 
in a statute are plain and unambiguous and admit of 
but one meaning, a Court is not at liberty to speculate 
on the intention of the Legislature and to construe them 
according to its own notions of what ought to have been 
enacted. To depart from the plain language used on 
account of such notions Is in reality not to interpret the 
law but to alter it. i,Tek Ckand, Din f^ahtmed and 
Bhidt, //,) GURMUKH SlNGH v. INTAZAMIA 

COMMnTRR, Gurdwarabhai Skwa Singh 
I.L.R. 11942) Lab. 217=199 10. 396=14 EL* 
888-44 P L.R, 2l = A I B. 1912 L»h 19 (P B ). 

• —Mandatory or director>—Use of "shall”, .^rc 1941 
Dig., Col. 698. MahOMBD IRUTIYAR v. Khana 
I.L,R. (1942) Lab. 275. 

—Maiginal note*—Reference to. See l<l40 Die 

Col. 732. brij MORAN Singh s-.Tulsirau ilr’ 

(1913) Nag. 63. * 

-Meaning of same words owl. See 1941 ni. 

Col. 608. Cawashah BosiaNJI V. Prapulu \aih‘ 
197I.O. 670-14 B.N. 176. u^-i-a.naih. 


•Meaning of words cteat-Duty of Cowl to give 


- Meamngef worde—Dif/reni. 4 ^.^ 

engredoju used in diferent gla(,t-/mlentum of f^,'. 
laturo^Pretmmgtim, ^ 


INTEEPEETATION OF STATUTES. 

The legislature must always be presumed to aim a 
precision and in so doing would naturally follow the 
safe rule of always calling the same thing by the same 
name. If it has used two different expressions, though 
analogous in nature, in difierent parts of Jhe same 
clause, it must be assumed that they were imencled to 
be used in a different sense. (IVaisoedfiv, /.) KUL 
kaRNI V, Ganpat Hiraji Teli I.LR (1942) 
Bom. 28 =202 I.O. 157=16 E B. 133=44 Bom.L.E. 
264=A1.E. 1942 Bom 191. 

- Meaning of words—Duty of Court. 

It is the duty of the Court to interpret a statute 
according to the ordinary meaning of the words used, 
unless this would lead to a manifest absurdity, {.Leach, 
C.J, Mockett and fCrishnaswami Ayyangar, //.) 
KrishnamuRTHI AyyaR, In re. ILE. (1942) 
Mad. 9=20310. 498-55 L.W 844 (2)=A.I.B. 
1942 Mad. 690= (1942) 2 M L.J. 609 (S.B.). 
-^“^Meaning of words—Same word in same section 
—ff can be interpreted differently. 

It is an established rule of construction that the same 
word should not be interpreted in iwo different ways in 
the same section {Mukhe'jea and Sen, JJ.) MONO- 
HAR KaIBARTA V. JAGAI’ISHCHANDRA. 202 1 0. 
398 = 15 B.O. 330=46 O-W.N. 298 = A.I,E. 1942 
Cal. 367. ^ 

- Objects and reasons—Reference to—Permissi¬ 
bility. 

In interpreting a statute it is not permissible to refer 
to the statement of objects and reasons as throwing 
light on the interpretation. (l.obo J) HOkMUSjl 
JamShedji. In re. I.L.E (1942) Ear. 237. 

— —Parliamentary history of enactment—Reference 
to ascertain meaning. 

Courts cannot consider the parliamentary history of an 
enactment for the purpose of ascertaining its meanings. 
{Bennett and Agarwal. JJ.) OaMaR JaHAN BFGAM 
V BANSI DHAR. 17 Lack. 630 = 199 I.O. 85=14 E. 
0.466 — 1942 A. W. B. (0.0.) 42 = 1941 O. W N 
1395 = 1941 O.A. 1060 = A.IE. 1942 Oadb 231 . 
—Penal statute. 

One of the canons of the construction of a penal 
statute is that where two meanings are possible, that 
which is more favourable to ibe subject is to be taken. 
{flhide and Blacker, JJ) BHaI LaL CHAND v 

Emperor. 202 I.O. 452=16E.L. 148-43 Cr.Lj' 
849=44 P LE. 429-A.I.E. 1942 Lab. 253. 

-Pl-in meaning, ^ee U. P. DEBT KEDEUPTIOn 

ACT.S 4f3),THIRD Proviso. 1942A.LJ 664= 
1942 0.W N. (B E ) 607 (P.B ,). 

- Preamble—Referenee to—Permissibility. 

Per Ram Loll, J.—\i a woid has more than one 
meaning and it is a matter of doubt which of these 
meanings Is osed in the body of an Act. it is permissible 
to look at the preamble of that Act to decide which of 
several meanings attaching to the word was intended by 
the legislaiare. {Ttk Ckand and Sale, J J.) Mano 
HAR LALe-.EMPtROR 202 I.C. 735 - 43 Or L.J. 897 
-15 Ei. 171=44 PiA. 624-A.IJI. 1943 Lab 1. 

Preamble — Reference t^^Permij^:}:.'ity— 
Preamble relr,^peetimly inserted in Act passed earlier. 

If anydoobt arise* from jheierim employed by tbe 

Ug«sUtute. It has always been held a safe mean* of 
coHecting the intention to call in aid the round and 
cause of making tbe statute, and to have ncnatxiotU 
preamble. But it is very doobtful whether a preamble 
retrtwpeclively inserted in 19<0 in an Aetpa<.>ed 25 
year* tefor* can be looked at by the Court for the put 
poff of diicovtfiog whit th# troe intentioe of t>r 
lature was at the earlier date. (Gmyer C.J, I’a jda 
ekanar and ZafnJla Kkan, JJ.) B«OU PRaSaD 
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INTERPRETATION OP STATUTES. 

». EMPEROR, 21 Pat 687=44 P.L.E. 261=43 Ox. 
L.J 481=1942 M.W.N. 378=46 C.W.N. (F.R.) 82 
= 1942 O.W.N. 411=1942 A. Or. 0.122=14R. F.C. 
19=1942 A.L.-W. 469=I.L.R. (1942) Ear. (F.C.) 
21=19910.822=1942 AWE. (FC.) 10=1942 0. 
A. 144 = 83Pat.L.T. 253=1942 P.W.N. 129=8 B.E, 
666 = (1942) 5 FL.J. 17=A.I.E. 1942 (F.C.) 17 
= ll942)2M.L.J.6(F.C.). 

-Preamble—Relevancy. Stf 1941 Dig.. Col. 699. 

Emperor v. Dholaram holaram. 1991.C. 101= 
14 R.S. 167= 43 Or.L J. 468. 

■ Preamble—Use of. 

Per (Z>iiw>, C./.)—An Act is not controlled by its 
Preamble. (JJavis, C. tVeston and Tyabji, //.) 
•‘NEW Sind", in re. I.E.E. (1942) Kar. 127 = 202 
1.0. 406=16 E.S. 40=43 Cr.L.J. 838=A.I.E. 1942 
SlDd 65 (S.B.). 

‘ ■ 'Proceedings in council—Reference to—Permissi^ 
hility. 

The sections of an Act must be construed on the basis 
of the plain words of the sections themselves and not 
with reference to what was said or done in the Council 
before the Act was passed. {Fatl Ali, J.) HarI 
MaHTON V. JAMAL HossaIN. 199 I.O. 24 = 8 B.E. 
482=14 E.P. 626=23 P.L.T. 671=A.I.E. 1942 Pat. 
304(2). 


—Absence of provision for eonipensation’^Inferenee 

from. \ . 

Where a statute is ambiguous, the presumptjon (hat 
a Legislature does not intend to infer/e/e with vested 
rights is reinforced by the absence of provisions for 
compensation; but where the language is clear and there 
is no ambiguity, there is no rc»m for the argument^ 
based on the absence of a provision for compensation. 
ir...... r /. Varodackariar and ZafruUa Khan, 

/ n bhoLa PRASAD p. Emperor. 21 Pat. 687- 
ii'i L B. 261=43 Or.L.J. 481-1942 M.W.N. 378= 
IfiOWN. (F.R.) 32=1942 O.W.N.411=1942 A. 
OrO 122=14 E.P.C. 19 = 1942 A.L.W. 469 = I.L. 

. R ( 1942 ) Sax. (F.C.) 21= 1991.C 322= 1942 A.W. 

-Proceedings of I.egislalure—Reference—Permis- p j 10*1942 0. A. 144 = 23 Pat.L.T. 263= 

sibilily. See 1941 Dig, Col. 699. MaHALaKSHMI j p ^ 129-8BE 666=(1942)6F.L.J. 17= 


IBBIOATION EIGHTS. 


■ -Special remedy provided by statute—Separate 
suit—Maintainability. See 1941 Dig.fCol. 702. RaMI 
naiuu V. Secretary Of State. 20l I.C. 126=16 
E.M. 228=A.I.R. 1942 Mad. 127=(1941) 2 M.L. 
J.577. 

—— Statutes having similar objects—Words used same 
or exactly similar—Construction. 

Where the same or exactly, similar words are used in 
statutory provisions which have a similar object, they 
are to be interpreted in the same way. {Davit, C.J. and 
Weston, J.) NABl BAKHSH v. EMPEROR. IL.E. 
(1941) Kai, 657=199 I.O 198=14 E.S. 172=48 Or. 
L.J 514=A.I.B. 1942 Sind 46. 

yetted rights—Interference with—Presumption 


RAKHITv. SHAMRANGINI ROV. 197 I 0.868 = 14 E.O. 

397. 


'Punctuation, 


axe. 1942 F.C. 17=(1942) 2 6 (F.O.). 

Words— Meaning—"May''—I/ meant shall. 
May” when used to describe the duty of a public 
er in a Statutory orovlsion must ordinarily be inter- 


Legislative enactments should be interpreted in iheM officer in a statutory provision 

plain natural meaning and the techmqueo/puncto^on pre,ed as requiring him to do what the provision pro- 

sbould not be allowed to defeat that meaning. vides in the circumstances to which it applies not as 

e: _ s. J TwnKR PRAKA&H « eav n* him anv arbitrary choice in the matter, nor, 


pal Singh, C.J. and Hasan. INDKR 
TirLOK Chand. 44 P.L.E. J. & ® „,^Gram- 

■-Reference to proceedings from. See 

matical construction—When %.k^sramsaO. 198 
1941 Dig., Col. 700. HiRALA^*'j5^2 Nag’ 6- 
I.0.166-14 E.N. 206- A.IB' p. Tenancy 

" -kttrospcclive 

act. S. 11. 1942 '(;^ange in form of pro- 

— •Retrospeetive opsr^*^* 

itdure — Effect. . piocedore are always retros- 

Alterations in the good reason or other why 

pective unless there is however, during the pen- 

they should not be. gj|f,gs changes of procedure are 
dency of judicial qj to take away the right of 

Introduced such as o E ^.|| carried to their conclu- 
appeal, the procee i which they were 

Sion under the sarn v ■ p SaJIWAN 

initiated. 684 = 1942 P.W.N. 219. 

MAHTO. 

— ■■■—/—The rules framed under a statute 
Yox Davis, CQPtrol the words of the statute 

cannot govy ^y^,,on and Tyabii. //.) “NEW SIND”. 

(1942) 127=202 1.0. 406=16 

bV' 40“43 Cr.L.J. 8SS=A.I.E. 1942 Sind 65 

(S.P-). 

^ csmilar enactments—Uniformity ofinterpreta- 

a settled rule of interpretation that where there 
are different statutes in pa*i materia, though made at 
different times, they ought to receive a uniform con¬ 
struction. {Tekehand, Monroe and Din Mohammad 

//) Sham Singh v. Vir bhan. IL.E. (1942) 
Lah. 849 = 200rO. 302=14 E.L. 462=44 P.L.E. 
126 -A.LE. 1942Lah. 102 (P.B.). 


leaving him any arbitrary 
unless it is otherwise indicated, any discretion in the 
matter. {Reilly, C.J. and Subramania Aiyar, /.). 
SiVANANjE Gowda v. Kapaniah. 20 M 78 .L.J. 831. 

-Words—Meaning of—Same meaning to be given 

to words in Act or section, wherever (hey appear. See 
1941 Die., Col. 703. CaNPaT KINUSHET VitHAL 
HHil^AN. I.L E. (1942) Bom. 94=14 E.B. 324=198 
IC.676=AIE.1942 B0IIX67. 

-Words to be taken in their context. See ml 

Dig.. Col. 7(i3. EmPEKOR V. DHOLARAM HOLARAM. 
199 I.O. 101=14 E.S. 167=43 Or.L J. 468. 
IREIGATION EIQHTS-Interfererence wth. S*e 

Torts—IRRIGATION rights. (1942) 1 MX.J iio. 

- Tank irrigating land! from time immemorial— 

Lands remaining submerged for several weeks in the 

year sohen tank reached full capacity—T 

lands putting up bunds to prevent wimersson-Right ei 

ayaeutdars to restrain putting up of bun t. 

Where as the result of the J ‘ me 

generations ago. the ryots of the ^ 

entitled to have their lands irrigated from i, any 
who interferes with their customyy 
interferes with rights recognised hy law 
•■ubjeet to the injunction of the Court. ^^ 9^. d 

we,i tenants of lands which from ‘j-"® ,he 

been subnierged for several weeks in 1; -__p||ant8 

tank had 6lled as the result of the rams. T p^ ^ 

had accepted tenancies knowing that ihe anoel- 

completely submerged for part of the year. 
lants erected bunds to prevent submersion, wh • 
some of the water in the tank to escape over . 

and lessened the supply which the 
including the respondents, were accustome . 

ft was found that the respondents suffered material 
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S- k S. 0. F. CODE. 8. 60. 

dlminadon in their costomiry supply of water in con* 
sequence of the action of the appellants. 

//eld, that since it could not be denied that if the 
appellant were allowed to prevent the tank reaching its 
full capacity during the rains, the respondents and 
other ryots in the ayacut would suffer because the water 
which would otherwise spread over the appellant's lands 
would be forced over the weir and lost so far as the 
ayacut was concerned, the action of the appellants in 
r^ity amounted to interference with the bed of the 
tank and the respondents were therefore entitled to 
restrain theat^llants from interfering with the spread 
of the water in the tank and to a mandatory injunction 
requiring the appellants to remove the bunds they had 
erected. The plea that the appellants in erecting these 
bunds were merely protecting their own property could 
not be accepted. (LeaeA, CJ. and Hafpelt, J.) 
NAL1.AMUTHU PiLLAI V. THIRUMALAI AYVANOaR. 
I.L.E. (1942) Blad. 48l«2011.0.167s»15S.M.267 
«=1942 M.W.N. 306 = 64 L.W. 761=A.IJ6. 1942 
Mad. 268=(1912) 1 M.L.J. 49. 

JAMMU AND KASHMIR CIVIL FROCEDOEE 
CODE S 60 (1) ,C)— telanging toagrieultu* 
rist—h»emption. 

UfKlerS.60(l)(o. C. P. Code, “the residential 
bouse” whether used for agricultural purposes or not 
will be exempt in the first instance and the other houses 
will be exempt only if they were being used for agricul* 
tural purposes. Houses belonging to an agriculturist 
which are neither " the residential house” nor are used 
for agricultural purposes will not be »xenipt from attach¬ 
ment. {Kaekhpal Singh, C J and Hatan, J ) INDBR 
PraKaSH t> T|RU)K f'HAND. 44 P.L R.J A E 68. 
JAMMU AND KASHMIR COMPANIES ACT. 
8 s 184 and 88— Rtcttfi(atu>n of regtshr of tharf 
holders—Rimer of Court. 

The Court has power in proceedings under S. 184 of 
the Companies Act to decide any question relating to the 
title of any aggrievetl person to have his name omitted 
from the Register of shareholders, {//atan,/.) MUs- 
BliM ark of India, fn the matter of. 44 P.L.R J. 
k K.23. 

JAMMU AND KASHMIR CRIMINAL PROCE¬ 
DURE CODE, S. 146— Proceedings unaer—Duty of 
Magistrate, 

Proceeding' unier S 145. Cr. P. Code, are not taken 
in the interests of private patties but for the preserva 
tion of the public peace, and if the Magistrate is satis* 
fied that there is no likelihood of breach of peace, it is 
his duty to drop the proceeding* under S. 145 and not to 
interfere with the rights of the parties in the property. 
ijauki NathWatir, J.) WaUHAWA S'. ILAHI BUX. 
44PLR J. A K.66. 

— ■ — S. 146 - Proeeedings under^lf/ktn may be taken. 

The procedure under S. 145, Cr P. Code, is Intended 
to deal with conditions In whi' h the parties responsible 
for law and order have an existing fear that unless steps 
under the section are taken, breach of the peace will 
occur, before they can prevent it. There roust be a 
present fear that it is probable that there will be a 
breach of the peace owing to the dispute. Proceedings 
under the section are not taken in the interests of pri 
vatc parties but for the preservation of the public peace 
and if the Magistrate is satisfied that there U no likell 
hood of a breach of the peace, it is his doty to drop the 

proceedings and not to Interfere with the rigbu of the 
parties In the property. (/jv4» Math IVaitr f'i 
Wadhawau. lUHiBux. 44P.LR.J AK M 

■■ 8 . 192 —Cfse of police diary 
Pollc« diary Is to have It before ihaiD when the Inveeti- 


J A K. LIM. ACT Alt. 134. 

gating officer it examined on the statements recorded 
”y him under S. 162. Cr. P. Code. This will give the 
Court a true picture of what the witnesses said then and 
whether there has been any subsequent addition made 
as the case developed ultimately. (Raehhpal Singh, C. 
J. and Masud Hasan, J.) MaSSU o. STATE. 44 P.L. 

B. J.AK. 11. 

S. IQhr—Confession recorded at Magistrate's 




residenci — Admissibility, 

No doubt the proper course for a Magistrate is‘‘to re¬ 
cord the confession in Court. But the mere fact that it 
was recorded at the Magistrate's residence does not 
make it inadmissible in evidence. {^Abdul Qayoom, C.J, 
andKiehlu /.) BaSHIR AHMAD ». STATE. 44 P L. 

R. J A E. 47. 

JAMMU AND KASHMIR EVIDENCE ACT. 
8 . IS— Judgment not inter parties— Admissibility. 

In order that a Judgment not inter parties should be 
admbsible under S. 13 of the Evidence Act to show that 
the plaintiff was the adopted son of a certain person, it 
is necessary for the parly relying upon the judgment to 
show that the judgment was passed in a case which was 
instiioted and decided long before the litigation arose 
between the parties. {Janki Nath tVazir, Offg. C.J^ 
PaRSHAD Bayoo V. VlSH NATH. 43 P.ItR. J. A K. 
297. 

S. 164— Hostile witness—Who is, 

A witness cannot be treated as hostile when there is 
no note'to that effect in the evidence of the witness to 
show that the party calling him considered him as such 
and no permission of the Court was sought to cross- 
examine him. {Abdul Qayoom. C.J. and Kiehlu.JJl 
GulaB Din V. State 44 P L R. J. A K 44. 

JAMMU AND KASHMIR INCOME TAX ACT, 

S. 26 A— Order made alter estquiry — Jf ean be re¬ 
opened. 

If the Income tax Officer finds after enquiry under 
S. 25 A of the Income-tax Act that the separation of 
the members of the family has taken place and that the 
joint family proj>erty has been partitioned, that family 
should not be assessed as undivided family but the 
members of that family should be assessed separately. 
The Income-tax Officer after recording the order under 
S. 25-A cannot enquire into the same question over 
again unless he has reawin to believe that re union 
among the members has taken place. The burden WRI 
be upon the Income-tax authorities to prove that re* 
onion. {Watir.J.) KaSHMIBIMAL, In re. 44 P L 
B. J A E. 37 

JAMMU AND KASHMIR LIMITATION ACT, 
S b—Dsseretion of Court — Exeresst of— True guide. 

The true guide for a Court in the exercise of the dis¬ 
cretionary power of admis.'ion of an appeal presented 
after time is whether the appellant has acted with 
reasonable diligence iri prosecuting his appeal. {Wasir 
and Hasan, //) KaNWarLAL KaTHJOOp. BOMBAY 

Punjab Syndicate, i.td . Lahore. 43 P.LJB.J A 
E.S08 

-S. 12-7'iwr allowed for obtasning copies— 

Mode of eomputation. 

According to R. 7 of the General Rules, the time 
allowed for obtaining copies is computed from the dale 
when the copying charges are deposited to the date the 
copies are ready for delivery. {Watir and Hasan, //.) 

Kanwar Lal Kathjoo V. Bombay Punjab Syndi¬ 
cate. ltd . Lahore 4S P.L.R.J A K. 808. 

Art. \^—Uurtgi'tered mortgage dted—Sseit by 


mortgagee for posussion—ltmitoiicn—Storting pant. 

Under 4ft. 134 of the Jammu and Ka-dimir Limita¬ 
tion Act, a suit by the mortgagee for poesessloQ be 
brought within 12 yeors from the date on which the 
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J. & K. BIGHT OF PBIOB FUROHASE ACT, S.4. 

mortgagor’s right to possession determines. Where the 
mortgagor himself i. in possession at the time of the 
execution of tha mortgege-dted, bis right to possession 
determines as soon as he executes the mortgage-deed 
under the terms of which he says that possession has 
been given to the mortgagee though, as a matter of fact, 
actual possession has not been delivered. In the absence 
of an agreement to the contrary, a mortgagee is entitled 
to possession (as against the mortgagor) immediately 
upon the execution of the mortgage-deed although the 
deed is not registered, and time will, therefore, run from 
the date of the execution of the deed and not from the 
date of Its registration. Having regard to the provi¬ 
sions of the article, the Court has no necessity to 
consider the question as to whether or not there has been 
a valid transfer made by the mortgagor. The mortgage 
may not be enforcible on account of the non-registration 
of the deed for some time but that has absolutely 
nothing to do with the point in issue. {Rachhpal Singh, 

C./.) Anant Ram ». Sant Ram. 44PL.R. J.& 

K. 6. 

JAMMU AND Kashmir eight of prior 

PURCHASE ACT, S. ^—Oral salt—Suit for prt- 
emption—If mainlainnbU. , 

A suit for pre-emption is maintainable although the 


LAND ACQUISITION AOT (1894) 8. aS. 

The word "encumbrances” in S. 16 of the Land 
Acquisition Act has been understood to include ease¬ 
ments. (Ahram arid Pal, //) RaSHID ALLIDINAt 
J lWANDAS Khemii. I. L. R. (1942) 1 Cal. 488*46 
C.W.N. 186=A.I-E.1943Cal.S6. 

■ —Ss. 18 A So —Application for referei ce received 
after prescribed time—Collector forwarding reference— 
Presumption. See l94l Dig., Col.7l6. Nanak Chand 
». PlRAN Ditta. IL.R. ( 1942 ) Lab. 60 = 1981.0 
132=14 R.L. 306 . 

■ “Sa. 18 and 30—Distinction between. See 194J 
Dig., Col, 7l6. Nanak Chand ». PiranDitta. I* 
LR. (1942) Lah, 60=198 I.C. 182=14 R.L. 306. 

■■ '"-Ss. 18 and 31—^Jurisdiction—Reference to 
Court—Scope of Inquiry—Amount of compensation due 
to party not applying for reference—^Jurisdiction o/ 
Court to deal with or Increase. See l94l Dig., Cal. 717, 
Narayana Gajapatj Raju V. Annapurnamma. 198 
I.C. 732=14 E M. 486»(1941) 1 M.l.J. 627. 

— S 18 proriso— Reference barred under. See 
1941 Die. Col. 7J7. NanaK ChaND v. Piran 
DITTA. I.L.R. (1942)Lali.60=198I.O.132»14E, 
L. 306. 

Ss. 19 and Sl~~Tenanti not made parties to re- 

/erenee— ‘flatter hew to be dealt with. 

Where the Collector fails to name all persons interes 


sale is an oral one. {IVatir, Offs, C.J. and f/atan, / ) jn the land when he makes the reference, it is only a 
GHULAM HaSan V. MaHOMHD Bat. 43 P.L R.j. & I ^lere irregularity and it does not vitiate the reference. 
K. S05. I Where the tenants are not made partiesio a reference, 

JAMMD AND KASHMIR SRI pRATAP LAWS I in their absence the matter would have to be dealt with 
CONSOLIDATION ACT, S. 4—Persona/ law and j one between tnalguzar zn^ the Collector. If the 


custom-^ Applicabitity — Presumption. 


Collector has paid the malgutar too little he must make 


Where the parties are Mahomedans. the Mahomedan good the difference and the fact that he has possibly 

Law should be primarily applied in questions regar ing .—.-. 

succession, inheritance, etc!, and It is n 

it should be pleaded. Bat the same 
not be extended to the application of nersona! 

custom, before it is allowed to (Hasan /) 

law. should be specifically ple^. /.) 

KHATUmt..A2AM. 

O* loOUyi ordtr^ afUr 

under—Addition of 

functus officio. ^ Judicial 

Where, after becomii^^^ 


Officer adds a false statement to his orter wmch is lo enforce the covenants between freeholders, while it is 
_ deigned .0 help one of ;'J'(l.dWnl'OffiSl "o. difflcnl, ,o enforce covennnte agninet iessees. Coven- 

answer to a contention impossib.'e to 

Protection Act. . ' thought that he had jurisdic- 

believeiha thedefen^ (Kerir.y) BlSHE- 

tion to do the v. Lachman PraSad. 1942 

SHWAR Prasad Pand»* 


nmiSDICTION. PRACTICE-JORISniCTION. 

^AOHIN hill TRIBES REGULATION (1895). 
c« 1 2 /’I) and 31—Political Department Notifica¬ 

tion No. 49 of 1935—Hill tribe—Extent of applicability 
of notification—Kacbin found in possession of opium— 

Offence_Jurisdiction. See 1941 Dig., Col. 714. THE 

KiNr.» n'HKUM Naw. 14re. 186=1971. 0. 848 
«43 Or.L J- 289. 

LAMBABDAR— Sueeessian — Adopted son versus 
Haturai heir according to primogeniture. \ 

The nearest natural heir according to the rule of 
primogeniture is entitled to sui^cced to the office of 
lambardarin preference to a more distant natuial'helr 
who had been adopted by the deceased lambardar. 
(Mit'hell, F.C.) MEHAR SlNCH ». LACHHMAN 
SINGH. 21Lalj.L.T. 1 

land acquisition AOT (I OF 1894), S. 16 

—"P.Hcumbranees''—If include easements. 


over pa'd the tenants must be ignored so far as the rC' 
ference proceedings are concerned. {Bose,J) Sada- 
SHEORAO Krishna Rao Buti v. collector, 
Nagpur. I.LJB. (1942)Nag.740=2011.0.764=16 
R.N. 57=1942 N.L J. 803=A.I.R. 1942 Nag. 86. 

-S. 23 —Freehold and leasehold land—Distineiion 

—Festrictive covenants—Effect of on valuation. 

The difference between a freehold piece of land and a 
piece of land leased for 999 years at a nominal rent and 
with no restrictive covenants would be purely sentimen¬ 
tal. But where there are restrictive covenants, as time 
passes and the land changes hands, it becomes difficult 


ants are more detrimental in the case of leaseholds than 
in the Case of freeholds. {Beaumont,and Sen. /.) 
Government of Bombay v. century Spinning 
and vf anufacTURING Co. I.L.R. (1942) Bom. 403 
=20010,661 = 15 E.B. 16=44Bom. L.R 67= 
A.I.E. 1942 Bom. 106. 

-SL 23 -Zfl;/<f held on cantonment tenure—Build¬ 
ings on—Assessment of compensation—Princip es. 

In respect of land held by a person on can*®"®**" 
tenure the Government retain the power of i P . 

at any time on giving one month s notice. JB 

that notice they are required to pay the value o 
buildings as may have been authorised to be er • 
The correct principle that should be appli^ m valuing 
under the Land Acquisition Act such a building apan 
from the site is to ascertain the costs of reproducing 
buildings at the time of the compulsory acquisition 
allowing for depreciation in consideration or the ag 
condition of the buildings, and for the cost of necessary 
repairs, and there Ys no room for assessing, upon 
assumed rental basis, the compensation for jaiat w 
the buildings as materials standing upon a site, bu i 
to be removed at any moment. (Sir Madhavan Natr.l 

Secretary of State v. ski Narain khanna. a- 
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LAKD ACQUISITION ACT (18M). 8. 23. 

L. & (1942) AU. 601^1943 A.L.W. 538^1942 0- 
WN. 602»»44 Bom.L.E. 788= 1942 P.W.N. 210* 
201 1.0. 193=1942A W.E. (P.O.) 1S-=1942 O.A. 
322=65 L.W. 472=1942 A LJ. 380=44 P.L.E. 
482= 8 BE. 793- 46 C.W.N. 921 =16 B P 0.10 = A. 
IE. 1942 P C. 36 = (1942) 2 M.L.J. 289 (P.C.). 

' S. 23— Land subject to easement — Waluation — 
Valuation of easement or restrictive covenants 

Where Government U seeking to acquire land vhich 
is subject to an easement, it has got to pay compensation 
to the landowner, i e., the owner of the servient tene¬ 
ment, and also to the owner of the easement; it is 
obvious that the value of the easement bears no relation 
to the value of the servient tenement. It cannot be 
assumed that the value of an easement or restrictive 
covenant to the person entitled thereto is the same as 
the amount by which the existence of that easement or 
covenant depreciates the value of the land subject 
thereto. (^Beaumont, C. J. and Sen, /.) GOVERN- 
MENT OF Bombay v. Cf.ntury SpisNiN<i and 
Manufacturing Co. I.le. (1942) Bom 403= 
200 10. 661 = 16 E.B, 16=44 Bom. LE. 67=AJ:. 
E. 1942 Bom. 105. 

' ^ S. 23— Land with building—Assessment of valu¬ 
ation—Principles of calculating profits. See l94I Dig., 
Col. 7i7. Land ACQUISITION Officer, Calicut v. 
SUBBA RaO. 197 I.O. 402 = 14 E.M. S69=(1941) 2 

M. L.J. 76 ’ 

■ ■ S. 29'—iifariet value—^Aseertainmenl-~ Basis of 

rule. 

The function of the Court in awarding compensation 
under the Land Acquisition Act is to ascertain the 
market value of the land at date of the notification 
under S. 4(1). The number of years’ purchase which 
should be adopted in a given case must vary .with indivi- 
dual Cases and must be decided upon the material placed 
before the Court. Where definite material iv not forth¬ 
coming either in the shape of sales of neighbouring 
land at or about'the date of the notification or otherwise 
and the .Court can only proceed to do the best it can 
under the circumstance. In the absence of evidence, the 
twenty years* purchase should be adopted as the basis 
for fixing the market value and that is the rule ordlnari* 
ly adopted In practice, (/frieinaswami Ayyangar and 
JCunii RamanJJ.) SUB-COLLKCTOR, RaJAHMUNDRY* 
V. PaRThaSaraTHi NaIDU. 66 L.w. 76S-A J.E. 
1942 Mad. 739= (1942) 2 M.L.J. 612. 

■ 8. 83 —Post Motification sale^deed of land in 
vieinity in furiuance of agreement of sale entered into 
before—Relevancy—Value of in assessing market 
value. 

In a land acquisition proceeding the owner of the land 
acquired is entitled to rely on a ssle deed relating to 

land In the vicinity of his land executed a day after (be 
notification In the Gacette, when it is proved that the 
deed was executed in pursuance of an agreement entered 
Into before the notification and that earnest money was 
paid by the vendee in pursuance of the sgreeinentto 
tell. Such a deed is not only relevant but U good 
evidence of the market value of the Isnd on the date^ 
which the notification was issued. {.4bdmr Rakmon asta ^ 
Somayya, JJ.) AhMKD KaSim SaHIH o. LaNd Ar 
QUISIIION OFFlCgR 20SI.O. 667 “65 LW 

1949M W N.456-A.IE 1942 Mad 
Id.L.J. 137. 


V tfue—Leuee's imttre,t^l,„ 

mnier lease for 99 years from (ro.-csnment mti gr^o^ 
of l^c. msng ryatu-ari fiattadsr~r ,:uat,om-.Bah, of 

S V Jf th."‘LfnH r °! -V * noiificsiior, und, 

S. 4 of the Uod Acquisitioo Act, « person has a |Q«ei 

V. ©. l94»-40r 


LAND ACQUISITION ACT (1894). S. 23. 


interest in the land sought to be acquired (he being a 
lessee under a lease from Government for 99 years)^ 
together with the prospect of having the land converted 
into a ryotwari tenure at the end of the period of the 
lease, and there i$ no reason to believe that the Govern* 
ment would not grant the lessee a lyotwari tenure at the 
end of bis period or during it if he applied* tberefori the 
market value of bis interest, for the purpose of assessing 
compensation should be based on all the rights which 
the lessee has and on bis potential rights. If the 
holding of the land under a ryotwari tenure bad a value 
that value must increase the market value of the lessee’s 
interest and that factor must therefore be considered in 
fixing the value of the lessee’s right in the land. {Uacht 
C.f. nnd Bytrs^ J.) PaRASURAM BvaS v. SuB- 
COLLKCTOK. Rajahmundrv. LLJl. (1942) Mad 
831 = 203 I.C. 644 = 1942 M.W.N. 457 = A.LE 1942 
Mad. 696=66 L.W. 468=(1942) 2 M.L L 218. 

S, 23— Mark<i value—Meaning of. 

The market value referred to in S- 23 of the Land 
Acquisition Act means the market value of the ccncrete 
piece of land to which the notification under S. 4 of the 
Act applies and not separate interests in it. The 
normal method is to take the market value of the land 
and then to apportion that amongst the different 
interests ; but the Act does not lay dov^m any hard and 
fast rule and in special cases it may be desirable to 
adopt a different method by valuing separately each 
interest in the land. {Beaumont, C. / and Sen, /.) 

Government of Bombay v. Century Spinning 
AND Manufacturing Co. I.L.R. (1942) Bom. 403 
*200I.C. 661 = 15E.B.16=44 BomL.E. 67«AL 
E. 1942 Bom. 106. 


' S. ^*^Seopt—lf exhaustive^ Power of Court to 
take^ into eonsiderution matters not enumerated—Land 

^^^trietive eovenants—Proeedure. 

S. 23 of the Land Acquisition Act Is not exhaustive. 
It not direct that no other matters than those 
specified in the section may be taken into account. 
Xn spwial cases the Court may take other matters into 
consideration. If the owner of an easement claims 
compensation for the acquisition of the easement, be is 
clearly entitled to compensation under the Act and the 
compensation is the value of the easement to him. If it 
happens that the easement is of no great value, then 
Government may acquire both the senient tenement and 
the ea»ement at a price which is less than the market 
value of the land free from the easement. The value of 
the whole is ereater than the combined value of the 
paits. and the increased value arising from the union of 
totemts necesurily belongs to Government in whose 
hands the union takes place. Easements or restrictive 
covenants must prejudicially affect the value of the land, 
and It IS impossible to say that the existence of those 
covenants though they maybe of no benefit to the 
pe^n entitled to enforce them, depreciates the land by 
only a nominal sum. There U nothing in the Act to 
sn^l that any person interested is to be paid for any¬ 
thing except the interest which he possesses. {Beaumont 
C. J. and Sen, J ') Government OF BOMBAY». 

Ce^ury Snnnino and Manufacturing e'o. L 
L.B.( 1 W 8 ) Bom. 403. 44 Bom.LB 67 = 200 LC. 
661-15 E.B-16=A.I.B. 1942 Bom. 105 


W, -^^.c^.nr ana Landlord—Principles gover- 

«'mpen.ation between Sh 
j;*XA»ANRAOt IaC.SNaTW, 
199 I 0. 827 - 14 B.N. 278 = A IE. 1942 NilC 32 

——8. 23(1) End Worki Of Dtfonc# Act (1903). 
S. 23-Comi'eusalioa—Market-value—Rrl...n! .'a'e— 
EarUer and Uter ootificanoo*. $„ i94l Die . C. l 7l8, 
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I^ND ACQUISITION ACT (1894). S. 27. 

Collector, Hanthawaddy v. Sulaiman Adam* 
JIE. 197 I.C. 695 = 14 B B. 138, 

■ "'S, 27~Costs — Principle governing—Refusal on 
sentimental grounds — Legality. 

A claimant for compensation in a land acquisition 
matter is in the position of a plaintiff who has instituted 
a suit to recover a sum of money and when it is found 
that he is not ntitled to success under the provisions'of 
the law relating to the subiect. there Is no ground upon 
which the tribunal hearing the claim could deprive the 
opposite party, the Secretary of State, of the costs to 
which he would be entitled under the ordinary provisions 
of the law. There is no justifiration for refusing such 
costs on sentimental grounds. (Verma and Yotke, //.) 
Debi Din V SECKETARy OF State. 200 I.C. 634 = 
16 E.A. 20 = 1942 O.W N 131 = 1942 A W E. (H 0.) 
79-1942 ALW. 148 = 1942 A.L.J. 141-A.I.E. 
1942 All 186. 

- -3 30—Jurisdiction of Court—Addition of party 

—Person not party before Collector raising questions 
not covered by reference—If can be added as party. 

1941 Dig., Col 719. INDUM.AT! DeBI v TULSi 
THAKWANt. 1981.0 279-14 B.C. 444 = A.I.E. 1942 
Cal. 63, 

■ -S, 30— Order of Land A'quisition Officer difeci- 
sug claimant to approach Civil Court to get compensa¬ 
tion money— If amounts to reference to District Judge. 

An order of the Land Acquisition Officer ^ 

claimant to approach the Civil Court *'**’‘?* . ;„ [i 
period to get the compensation money or sM 
does not an)Ount to a reference to the P'V , A_ie,(ain 
hence the District fudge has no No 

an application for compeitsation b> tn 
appeal aIso4ies from an order or ^nd Mahomed 
rejecting that application. BiHI. 202 

Ibrahim. /.) SiKANDEB SH''" gQ, 

I.C. 165=16 K. pesb. 

--S. Z0~Parlies—person 

'fereUe ^ im/tAr R 30 


eome 


me in as party to refe e • Collector under S. 30 
In the case of a {he meaning of S. 3 (^) of 

a “person interested ^,,ujr to be joined as a party to 
the Act can app'y ‘o Collector, although bis name 
the reference made y reference made, provided the 
does not appe»^ jj. essence the dispute referred, 
question raised hV f], l\nD ACOUtSlTION OFFICER 
ilVeston.J.) iL.R.(1942) Ear 167=2011. 

r. Umeu i6=’a I B 1942 Sind 82 

^ 1^3 -proper mate of appertionment-Landlord 

and tenants. in every case of apportionment 

The proP®'’.P .. to determine the market value 
of compensa i appoition that among the 

of the *^" j ierested, having regard to the interest 

The hndlorel is to be paid 1/4 of the 
sum a^ertain^ as market value and the .1/4 has.to be 
Sid to the tenant. {Bne /.) SapASHEORAO 
Krishna RAO BUTI ». rOLLFCTOR. NaGPI'R. IX. 
B (1949) Nag. 740=201 I.C. 764=16 B.N. 67- 
1942 N L.J 303 = A,I.R. 1942 Nag. 86. 

S. 31 (2)—Acquisition of joint property-—One 
co-sharer receiving entire compensation money—Suit by 
others for their share—Nature of. See 1541 Dtg*. 
Col 7l9- Hbmanta KtiMAR p SaTiSH Chandra. 
198 I.C. 348 = 14 R-0. 458 = 46 C.W.N. 212. 

——3. 31 (2) last proviso -If ■ reates a right. See 
1941 Dig., 0-1 719. Hemanta Kumar v. SaTISH 
CHANDRA. 198 1.0.348=14 R.O. 458 = 46 O.W.N. 

32 (1^ (t) fll) — Applicability. Sn 

1941 Dig-. Col. 719. HEManta Kumar p. SaTISH 


LANDLORD AND TENANT. 

Chandra. 198 I.C. 348=14 B.C. 468=46 O.W.N. 

212 , 

-S 49—Right under—When available. See 

1941 Dig., Col, 720. PROVINCE OF BENGAL V. 
Mahes MlbSlR. 1971.O. 365= 14 R.O. 344. 

-B. 49 (1)—“Owner”—Meaning of. See 1941 

Dig.. Col. 720. Province of Bengal v. Mahes 
MISSIR 197 I.O. 365=14 R.O. 314. 

— S. 64—Decision on reference under S. 31 (2)— 
Appeal, if li*-s. See 1941 Dig.. Col. 720. MaHABIR 
Prasad v. Mst. Dharma. 17 Lack. 606=198 1.0. 
388 = 14 R.O. 395-A..I.R-1942 Oudh 141 

LAND improvements LOANS ACT (XIX OT 
1883). S 7(1) {.%)—"Borrower"—Meaning of—Dis¬ 
charge of original borrcnver and substitution of assignee 
in his place — Effect. 

“Borrower” in S. 7 (I) (a) of the Land Improvement* 
Loans Act means the borrower for the time being, that 

is. the original borrower as long as he remains in that 
D(^iion- if the contract «ith the original borrower is 
discharged and a new borrower is subxiituled, e.g., under 
an as'ignment of bis properly and obligation by the 
original borrower and an acceptance of such assignee by 
the Government, the provision ^ applies to the new 
I borrower. The‘original borrower who has been dis¬ 
charged is no longer liable and his goods cannot be 
attached or sold. (Beaumont, C-J. and Sen, J.) ShiV- 
RAOSHFSGIRIP SeCRETA^ or STATE. 203 I.C. 
611=44 Bom.L.R. 668 = A.rR. 1942 Bom. 800. 

LANDLORD AND TENANT— .4r^«»«VrV» of 
tenancy rights—Giving of land in lieu of interest. 

Even if land is given in lieu of interst the tran.</eree 
begins to acquire tenancy righrs if a definite rent is fixed 
at the time of the transfer. (Shirreff S. M. and Sathe. 
j. V.) Ram Jatan Ram v. Bhagwan Prasad. 1942 
AW.R. (Rev)428-1942 OA. (Supp.)464“1943 
O.W.N (B B.) 625. 

Admission to tenancy—Acceptance of amount de¬ 
creed in titctmen! suit. ... . t 

The acceptance by the landholder of (he decretal 
amount in the case in which ejectment took place, does 
not amount to an admission to tenancy. Nor does the re- 
alisati.m of rent from one after his ^j^clment P^jve 
he was holding as tenant. (Shrrrff, S.M. 

J.Mf) Ram Kishan 

W R fRev.) 127*1942 R.D. 263- 1942 O.W.N.(B. 
B.) 197=1942 0A.(Supp.)144. 

- Admission to tenancy-Acceptance of rent, tf eon- 

acceptance of rent docs not institute settlement 
of land This along with the oath of the P^J ‘* 
ted as tenant would justify a pi' tIp 

-nancy. "o W N ( B E-^ 

n- a.w.b. (eov., 

” Mefhcceplaoce of rent especially one ^ 

belief cannot constitute a serilement ofland^ 

S.M anf Sathe. / M.) DUN*\PRASaD 
Shep Mohammad KHaN 1941 A.W.E. (B 
(1)=19410.A fSapp) 909 (1). ^ 

- Admission to tenancy— Competency 

brother to admit while younger was a mii^. . 

Where two brothers, a major and a mt""; ,^5 

together, it is competent for the e der t ^ 

capacity of the kar?a of the t-. 

with a tenant. (Sathe. All (1)- 

Jain. 1942 BJ). 895-1942 0.A. CSopp.)!”!'- ; 
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LAin>LOBD AND TENANT. 

^942 O.Wjr.(B.B.)306-lM2 A.W.B.(B«v.) 161 

( 1 ) 

■ •Admitiicn /•» Stfianey^Ora/ 
titnty. 

Thoogb there was onij oral evidence for the admission 
of a person as the tenant in chief of particular 
plots, when it wai believed by the two lower Courts, it 
was held to be sufficient to prove the contract of tenancy 
{Skirrtf), S.M.) HaBIBUZZAMAN KhaN V. PARSHADI. 
1042 O WN. (B.B.) 62»1942 OA.(Snpp.)64 
1942 A.W,B. (Bo7.) 64<=1942 B.D. 94. 

■ 'AdmisnoH to Unancy — Proof—InUrference with 
/tHtfing in suond apptal. 

As regards proof of admission to tenancy, each case 
must be decided on its own merits. A concurrent 6nding 
of two Courts as to holding by consent would not be set 
aside in second appeal merely on the ground that the 
evidence in support of the finding consists of only one 
statement. {Shirrtff, J.M. and Satht, A.hf.) 
Bhagwati debi V. Atta Husain. 1942 O w.N 
fB.B.) 43*1942 A.W.B. (Bev.) 77 (2)»1942 0 A. 
ffiopp.) 83 (2)= 1942 B.D. 76. 

' Advent possession — Riguisitis. 

.Mere possession for over 12 years is not enough to 
make a suit time barred as against the person in po$»es' 
sion. It must be shown that the possession was unlaw* 
fultothe knowledge of the zamindar. {Satht, J.M.') 
ramSaroopk. Mahbndra Singh. 1942 O.WN. 
(B.B) 14 = 1942 OA. (Supp.)20 (1)-1942 A.W.B. 
(Eetr.) 20 (l)el942 B.D. 14. 

—‘Contract of itnuncy —Stipulation to pay fee on 
traftsfif—yalidity—Sufk stipulation binding on repre 
sentatives of parties also—Mortgage by eouditional sale 
executed by transferee from tonant—Mortgagee obtaining 
decree for foreclosure—If liable to pay transfer fee. 

A kabuliyat contained a stipulation that if the tenant 
made a gift or sale or otherwise transferred the lands, he 
and the transferee would be bound to pay to the land 
lord as ehouth one-fourtb of the price, and if that was 
not paid the transfer would not be valid and the land 
lord would be entitled to lake Khas poavession > he 
lands. A clause in the Kabuliyat laid down that all its 
terms ^nd incidents would hold g'>od as between the 
parties themselves and their respective heirs, successors 
and representatives. 

Held, (1) that the stipulation was perfectly valid and 
legal and was binding on all persons deriving title 
through or from any of the original particii: (2) tha* 
a mortgage by conditional sale ezecuted by a transferee 
from the tenant, followed by a decree for foreclosure 
obtained by the mortgagee and the taking of possession 
thereunder by him, constituted such a transfer as was 
contemplated by the KabuHyat, and the mortgagee 
could not escape liability for payment of the ehouth 
which accrued on the date the foreclosure decree was 
made. {Biswas and Ahram, //.) Chandi Tharan 
CHAT11RJRR >. Taranaih DUTTA. 202 1 0.477= 
16 B.O. 844 = 46 O.W.N. 686-A.I.B. 1942 Cal 462 
( 2 ). 

i Co-tenants-Adverse poasessloa as between— 
Law as to. See LIMITATION ACT. S. IS—ADVIrsr 
POSSESSION—C o-TINANT. 1942 N L.J 261. 

—Co^CH-smtt—Decree for ejeetment agatnrt one—If 
affects others. 

A decree for ejectment obtained ag^nit one 
co-tenant alone would not eztinguish the rights of other 
recorded co-tenants against whom no leg*1 nroceedin.. 
had been taken. Where on the death of a tenant 
leaving thrw wns a suit for arrears due from their 
father was filed againM one alone b^ng the head at the 
family and the othm bad knowledge of the procesdinp 


liANDIiOBD AND TENANT. 

it was held by Sbirreff, J.M. that the others were bound 
by the proceedings and by Satbe, A.M. that they were 
not. {Shirreff, J.M. and Sathe. A.M.) LAUTAN 
KuRMie>. Sami Khan. 1941 O.A. (Supp.) 917 = 

1941 A.WB (Bev.) 1186=1941 A.L.J.(Sapp.) 149. 

—Co-tenants—Ejeetment of recorded tenants for 
arrears of rent—Effect on position of unrecorded tenant. 

Where on failure to pay the decree for arrears of rent, 
the recorded tenants are ejected, the order of ejectment 
is binding on the unrecorded tenant uhen it is shown that 
the latter had full knowledge of all the proceedings in 
respect of the ejectment. (Sathe, A.M.) BhagwaNI v. 
BaBULal. 1941 O.A:{Supp.) 944*1941 A.W.B. 
(Be7.)1176 (1). 

Co-tenants—Mutual transfer of tack other's in- 
terssts in the different properties—If should be in 
writing. 

An arrangement between co-sharers in tenancy invol¬ 
ving mutual transfer of interests in different properties 
does not require the zamindar's consent, nor is it 
required to be in writing {Sathe, J.M.) GdDAR v. 

Fakzand Ali. 1942 B.D 710= 1942 0. w.N. (B E.) 
682-1942 A W3. (Bep.) 439 (2)=1948 O.A. 
(Supp.) 465 (2). 

- Co-tenants—Nature of possetsien of—Modes by 

which right of one could tome to an end—Absence of 
entry of name of one for long time—If can extinguish 
such rights. 

The general principle in the case of co-tenants is that 
posses»ion of one is the possession of all. In the absence 
of evidence of transfer or surrender or adverse posses¬ 
sion in respect of the rights of a co-tenant the general 
principle would prevail, Hence the mere fact of the 
name of a co-tenant not being entered in the papers for 
a long time cannot have the effect of extinguishing his 
rights. {Shirrefft S.M and Sathe, J.M.) BAL6HAD- 
DAR». Bhagwandin. 1042 A W.E. (Bev.) 206= 

1942 ED 448***^'^ 2S2-1942 O W.N. (B^.)359«. 

Co-tenants—Patwari papers not containing name 
of one tor long—If and when can extinguish rights. 

When a person is shown to have acquired some title 
to a holding the fact tnat bis name has not been shown 
in the patwari papers for a long number of years can be 
held to have extinguished his rights only if it is ohown 
(1) that the party has relinquished his rights or (2) that 
he has lost them by separation or (3) that he has lost 
them by adverse possession. Where there is no evj- 
dence of separation or of relinquishment or ouster the 
TO-tenant cannot be said to have lost bi» rights. 
(Shirreff, S M. and Sathr. J.M.) SaihaN r. ABDUL 
Rahman Khan. 3942 0 w.N. (B.B.) 422-1942 
A.W.B. (Bcp ) 286-1942 O.A. (Supp.) 812=1842 
B D. 612. 

- Co-tenants—Rights inter i^Seme hol-iing ad¬ 
versely to others—Effect. 

Per Sathe. J. -V,—Though the possession of one co- 
tenant Is the possession of all o -tenants and the rights of 
one are not extinguished ai long as be U able lo show 
that he has all along remained in either constructive or 
physical possession with the others. >et where it is 
found that some of them have been holding the property 
adversely to some others for a period over 12 year*, 
then the rights of the latter must be deemed to have 
^ extmguiihed »iy llmiution. (Shireff. S. M. and 

KHan r. asau ali Khan. 

?? /B«t.) 369-1942 0 W.N. iB E,\ 489 
-1942 OJk. (Supp ) 396. 

Creatsm .'f tena'seySaJe of a share in .i stllogt 
mtk the exception of a AAi to he retained free '■m*— 
Exception asti Ittting—Oishnstioos. 
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LANDLORD AND TENANT. 

Where there is a sate of a share in a village with the 
exception of a partkular field which was to be retained 
by the vendor free of rent, there is no creation of any 
tenancy. It is only a case of excepting a certain field 
from sale. There is no letting. {Sio/u. C./.) CHHOlE 
LAL Z'. SUDDIBAI. 1942 N L.J. 403 

• ■ " ' “Ejectment—Prcctedingj against Hindu fathtr 
of joint family—If and when kinds son. 

Where on the sale of a proprietary estate forming the 
joint family property of a father and son the Utter 
become tenants of the sir and the father alone is sued 
for arrears of rent and ejected eventually in execution as 
he alone was recorded as the tenant the proceedings in 
the suit and ejectment bind the son also and hence a 
suit by the son to set aside the ejectment on the ground 
of not being repre-ented cannot succeed. [Pdlock.J.) 
MohaNLal V. MaKhaNLaL. 1942 N.L.J. 96. 

Ejectment—Tenant ai-witl—/iight toeompenso- 
lion for buildings erected ivnh.’ut landlord objecting. 

Where a tcnant*at*will has constructed expen.'ive buil¬ 
dings on the site and the landlord has been keeping 
quiet for a long time and did not take any steps to stop 
SQCh building being constructed, it is equitable that the 
tenant should be comp.-nsated for the building before he 
is evicted. {Almond. J.C- and Mir Ahmad /.) ABDUL 
GhaFUR khan V. JETA Mal. 202 I.C. 627=16 B- 
Pesh. 45=AI.E 1942 Pesh. 74. ' . 

' ' ■Forfeiture—Right of re-entry given to lessor^ 

default of payment of rent—Determination 
Law in Punjab—Lin itation Act, Arts. llU* ..—..w 
143. See 1941 Dig.. Col. 724. PaNNA LaL v. uriA 
Chand. I.L.R. (1942) Lab. 262. 

■ 'Gair matrua-am land 

A landlord has no right to settle (he 

even though the settlement does in such land 

rights of the villagers. He villagers. There- 

and Is in no better position tna* damages and 

fore, to entitle him to are not entitled to 

for a declaration that the vi b 

take fish from a ditch in sn ^ fishery. He is in 

that he has an f ,© ferae naturae than with 

no better position in ^ y and Faal AU, 

regard to other rights. SINGH. 8 BE. 110 = 

y.) BIBI SAFlA V. ^^"942 Pat. 286. 

197 1:0. 181- • ■ a member of a joint 

■ ' Holding after death of that member 

family—Suit fo^ . holding was settled with the 

^Onus of proving 

family. is entered in the name of a mem- 

Where the ° ®jnd on his death a suit for eject- 
^ onus is on the other members to show 

-^!^^i’vidence that in fact the holding was really 
the family though it was entered in the 
“'me of O"'o'/'«') V.bhut. NakaIN 
CHHAKI'RI Singh. 1942 OWN. (BE) 
166 = 1942 O A. (Sapp.) 126=1942E.D. 221 = 1942 

A.W.B- 

_ .fgouies^Right of oeeupants to transfer—’Mama 

Safdarganj. 

The occupants of hou'es in Safdarganj have a 
rieht to transfer the right of occupation. [,8ennett and 
Aoarwat,//) IQBAL HUSA1.N v. SHANKAR DAVAL. 
200 I.C. 744=15 R.O 43 = 1942 E.D 648=19420. 
W.N.351=1942 A W.R. (O.C.j 234*1942 O.A. 266 
» A.I.B. 1242 Oudh 427. 

——Inam village— Urlatn ease —.Application of. See 

1941 Dig. Col. 733. District board, west 
TaMTORE V. SECRETARY O.'? STATE. 200 I.O- 610- 

16 b'm. 128-(1941) 1 M.L.J. 378. 


LANDLORD AND TENANT. 

— Interest of permanent tenant—Acquisition of— 
Non-permanent tenancy created before Transfer of Pro¬ 
perty Act transferred to landlord's knowledge—Trans¬ 
feree in possession for over 12 years. 5'«l941 Dig,, 
Col. 12. JOGENDRAKRISHNA BaNERJI V. SUBASINI 
DaSSI. 197 I.C. 376 = 14 R 0. 361. 

■ " •Hhudiashtiand—Bmi contract—If a partner' 
ship or creates a lease. 

The answer to the question whether batai contract is 
merely a contract of partnership or created a lease, 
depends upon whether the landlord had any share in the 
cultivation, such as supply of seed, grain, bullocks or 
agricultural implements. If the landlord does not 
supply working capital the cannot be construed 
into mere cultivating partnership. (Hiyogi, /.) FATTB 
CHAND ». BUDHU. 1942 N.L J. 299. 

-Khudkhasht—Permanent lease of. by Hhido 

widow—Reversioner, if bound. See 1941 
GhaSiram Milap V. GiRDHAR/. I.L.B. (1942) Nag. 

6d0 

—1-Lease—Admission of new tenant over sittii^ 
tenant Sec SECOSD APPEAL-^FiNDING OF FACTl 
iga A-W-B. (Hev.) 1213(2). 

.^.^^liase—Avoidance of — Fact of settlement of land 
imoards close of partition proeeidings—If a ground in 
Ike absence of fraud. 

The mere fact that the settlement of land was made 
towards the close of partition proceedings is not enough 
to render the settlement of land invalid. If the letting 
is to be discarded it most be further shown that the 
settlement was made with a dishonest motive. {Sathe. 
A.M.) Hariya*'. MaLKHan 1941 A.W.B. (Rev.) 
1131 = 1941 O.A. (Supp.) 912. 

■Lease— Construction—Lease for building—Pro¬ 
vision that lessee to be paid market-value of building 
before surrender of possession—Market value—Ascer¬ 
tainment—Deduction for depreciation—If to be allowed 
—Mesne profits—Right of .lessor. See 1941 Dig., Col. 
725. ETHIRAJALU NaIDU V. RaNGANATHAM 
CheTTY. 201 10.74=16 E.M: 199=A.I.B. 1942 
Mad. 156=(1941) 2 M.L. J. 711. 

Lease — Construction—Reclamation lease. See 

1941 Dig.. Col. 726. .SmkanTa Mridha v PrafULLA 
Chandra GHose. 200 1 0 286= 14EC. 692-A.I. 
R, 1942 Cal, 133. 

- Lease-Covenant of title-Right of 

recover premium when lessee is obstructed. ^ 

The question of transferor’s title U as material in a 
lease as in a sale. It may be that when the lessee sues 
for recovering his premium from the lessor on the 

of obstruction, the burden of proving the le«or s f , 

tive title lies on the lessee. (Stone. C.J. and /•> 

VlNAYAKRAO DaMODHAR RAO KOLTE r. BHON . 
I.L.E (1942) Nag. 349 = 202 I-C 9=16 EN. 70 

a corresponding patta is not by itself su 
a valid lease. (Harries. C.J -1"^ ^ % 

Di'-H Chandra DF-Ot'. biseswaR Lal. . jj, 

= 14 B.P. 582=23 P.L.T. 673=8 B.R. 647=A.I.B. 

1942 Pat. 323. , . „ay 

- Lease-Joint lessors-Lessee, whether may 

deliver possession to one of them. 

. If there are several lessors and partition 
effected between them, it is sufficient tha v • j \ 

sign should be given to one of rriv 

kerimai. partapmal. 19*2 “I' 

(. «/ cf .f r,n,-T»n>Ur .f iy 

fertt far h 0 und* 
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LAKDIiOSO AKD TENANT. 

Where a lease with permanent and heritable rights 
are granted on payment of a naurana and it also is 
agr^ between the parties that the rent due should be 
set oS as against interest on money to be deposited with 
the lessor and the lessor transfers his interest in the land 
the transferee U bound by the terms of the lease given 
by the former proprietor but he is not by the separate 
agreement as to set off of rent. The latter is in the 
nature of civil tulility and could not be passed on to 
the successors in proprietary and tenancy interest. 
(Shirrtff, SM.and Satht, BaIDEO DaS BlRl A 

V. BaLwant RaO Najk KaTIA. 1942 O.W.N. (B B.) 
6S7=1942 A.W.E. (Eev.) 89S«1942 O.A. (Sopp.) 
419 

' Permanent lease — Inferenee—Buildings erected 
<m land by grantee—If juitifies inference of permanent 
grant. 

The mere fact that there are buildings erected on land 
by a grantee or a lessee thereof would not necessarily 
show (hat the grant must have been of a permanent 
nature. (Oivalia and Macklin, /J.) SECRETARY OF 
State v. Chimanlal Jamnadas. I.L.E. (1942) 
Bom. 357=201 I.O 420=16 E.B. 78*44 Bom.L.B. 
296*A.I.B. 1942 Bom. 161. 

^ ‘Subsoil rights—Right of tenant in tenure — Pre¬ 
sumption—Diggingof earth for making bricks for pur- 
fetes other than agricultural or domestic purposes of 
tenant. 

Subsoil rights in a tenure would be assumed not to 
have passed to the tenant or grantee unless an express 
grant, is made. The right of a tenant to make bricks 
for his own domestic or agricultural purposes, i.e., for 
his own use on the tenure oy holding cannot be question¬ 
ed, though it cannot be held that the making of bricks is 
a use of the surface to which'the tenant is ordinarily 
entitled unless the right is expressly excluded. Aright 
of quarrying can of course be acquired by adverse posses- 
•ion. But unless the tenant has acquired by grant or by 
adverse possession a right of ownership In the subsoil, 
the digging of earth for making bricks to be taken away 
from the area of the tenure and to be disposed of to 
stranger is an appropriation of (be corpus of the grant 
which a tenant in India is not entitled to make. {Row¬ 
land and Manohar I^l, JJ.) PURNENDU NARAIN 

SiNCH ». Narendra Nath Chakravartv. 2031. 
0.442*15 B.P 179 = 9 BE, 83 = 23 P.L.T. 662* 
A I.E. 1943 Pat. 31. 

' -Suit for ground rent based on takasimnama 
—Document found inadmissible in appeal—Relief tn 
second apftol on basis of use and occupation. 

Where a suit for ground rent ba?e I on takasimnama 
though decreed in the trial Court is dismissed in appeal 
on the ground that the document wa.« Inadmissible for 
want of registration, a decree on the basis of ose and 
occupation cannot be given in second appeal because the 
claim to damages on that basis is quite foreign to a Alt 
based on a lease. To allow such a claim in second 
appeal may result in the opposite party being deprived 
of defences which he could have raised and proved in 
the trial Court. (Mgarwat and Afadeley, JJ.') Maha- 

BjR j’RASAiv r. patkshwari Prasad. 202 ic mr 
-16E.0 183-1942 O.WN. 546-1942 AWp 
(0 .0.) 332 -1942 O.A. 459 - A I E. 1942 Oulh'we.' 

- LeastT-VahditY-lMMi in fossetsson of trie 

passer. 

A valid lease of the rights of tenants i-, Chief can be 
given even if the actual possession of land is *jtK 
trespassers or sub-tenants .(SatAe. J. M) imn . 

Nath Upadhya e, BniBtyr, nIraw 

W5-1M2 O.W.N. (B.E.) 416.1M3 
W3. (E 47 .) 287-1948 OJk. (Supp.) 8l3 * 


LANDLOED AND TENANT 

■" Lessee erecting permanent structure—Knowledge 
of landlord — Acqmtseetue — Teii—Arquieicenee whtle 
erection in progress and submission after erection — Dis¬ 
tinction—Relative effect. 

Mere erection by the tenant of a permanent structure 
upon the land let to him within the knowledge of the 
lessor would not be sufficient to raise an equitable estop¬ 
pel against lessor precluding him from suing for eject¬ 
ment. The principle underlying the above statement is 
that when a party pleading acquiescence is himself aware 
of his limited rights it is not enough for him to show 
abstinence from interference by the lessor but that he 
should show something more, vis., that by implication 
the lessor granted the superior right claimed by the 
lessee. In order to create an estoppel there must be a 
duty owing by the person estopp^ to speak or to act 
which be has failed to perform. There is a distinction 
between acquiescence in an act which is still in progress 
and submission to it when ft has been completed. In 
the first case it may operate as an estoppel if it could 
have induced action infringing aright. In the second 
case, submission could not change the past. Once the 
right of action has accrued it cannot be lost unless the 
at^uiescence persists beyond the period of limitation. 
{/Vtyogi.J.) NANDKISHORE v. DaMODAR BaLATI 
I.L.E. (1942) Nag. 232= 1991.C. 731=14 E N^97 
= 1942 N.L J. 164 = A J.E. 1942 Nag. 69. 

- Merger—Acquisition of mortgage rights by 

tenant—Effeet-:-Tenancy right when may not revive 
If a tenant acquires mortgage rights his possession 
becomes that of a mortgagee khudkaiht bolder only 
temporarily during the period of the existence of the 
mortgage. A temporary merger like this cannot extin- 
guish for ever prior tenancy rights which must be held 
to revive when the mortgage is extinguished. But 
where the identity of the holding has disappeared and 
the mortgagee tenant acquiesces in the creation of a new 

notnmaltcnancyin favour of his son. with actual dos- 

«e«ion in his own hands, be cannot escape the co^. 

extinguishment of (he 
mortgage. The old tenancy is at an end and so there ls 

gage. {Shtrreff.S.M. and Satke. J..\f') Iarrhmi 
PR^AD f. HaRI Das 1942 A W.E. (B.i) 69*1942 

0.^ (Supp.) 76-1942 O.W.N. (B.E.) ios-lgW 

—Landlord acquiring occupancy riehts— 
Punjab Tenancy Act. S. 53. See l94i Dic.Cof 726 
NfADHO SIKGH tr. JaMES R R.' SkinNER I T Tl' 

(1942) Lah. 165 = 197 LO. 227=14 E.L M7. 

Muafi tenure—Nature of. 1941 Die.. Col 

sit A « “ 9« 

Where A t^nmt who h^s no richt ta ks. 

of residence without the permission o/ rk* * ^ ^ 

th. ,i,. l.ko ,en, from 
^ 1.0.697.,5 E. p,.,. 

at-mPiranetand at 

‘'P^ratirj a* a irerpasa. It. 
therafoi^ cannot be cmtfd by contract and anaaa ocOy 
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by implication of lacr when a person who has been in 
possession under a lawful title continues in possession 
after that title has determined without the consent of 
the person entitled. A tenany-at-Mil) again arises by' 
implication of law in cases of permissive occupation. 
{Akram and Pal, JJ.) MOZAM SHAIKH v. ANNADA 
PRASAt\ 200 IC. 660* 15 R.C. 62=76 O.L.J.444=' 
46 O.W N. 366=A.I.E. 1942 Cal. 841. 

"■ '••—Non-oecupancy lana—Presumption as la eon- 
tinuity of possession in spire of 17 years sap. 

"Pix Sathe, A.M. —A presumption as to continuity of 
possession cannot be drawn in respect of non-ocrupancy 
land when the gap between the present possession and 
the old possession is as much as 12 years. [Shirreff, J, 
M. and SatHe. A.M.) LaL JaGDISH BAHADUR 

Singh &. Alopi din. 1941 A.W.E. (Eev.)ii27* 
1941 O.A. (Supp.)908. 

■ Notice full — Su/ficieney— Onus. 

In a suit for ejecinient of a tenant after notice to quit, 
it is for the plaintiff to prove that the notice served bv 
him on the tenant was really sufficient to determine the 
tenancy. In order to prove this, he must prove the date 
of the commencement of the tenancy, {Aktam and Pal. 
JJ.) MOZAM SHA!KH r>. ANNADA PRaSAD 2001. 
0. 660=15 E.C. 62=760.L.J. 444^=46 O.W.N. 366 
-A.LE. 1942 Cal. 341. 


- -Oeeupancy holdtng-^Person having proprietary 
share in holding—If catt be oecupaney tenant. 

There is notning to prevent the proprietor of a 
share in a holding from Iteing an occupancy tenant of 
the bolding. (Shirreff", S Af. and Sathe, GaJ- 

RAJ Singh v. Mangu. 1942 A-W-E. (Eev.) 264 (1) 
= 1942 O.A. (Supp.) 29. (1)=1942 O.W.N.(B.E.) 
296= 1942 ED. 386. , 

' Oecupaney rights^Building on another s land 
for third person's oteupafion. 

If .4 con'trucis a building such as a study hall on 
land belonging tc., and which he knows belongs to. B in 
the expectation that the building will be occupied by C 
(for the purpose ot delivering lectures to students) that 
does not give C a permanent right of occupancy over the 
land as against B, unles.s it can be proved that before its 
construction B agreed with A that C should have such a 
permanent right. {Poberts, C.J. and — 

DHAMMATHENA U NYNOKETARA. 198 I.O. 678 
14 E.E. 218=AI.E. 1942 Bang. 11. 


-Patni kabuliyat—Of arrears of rent — 

Rate of~Stipulation to pay “according ‘<5 Jaw- 
Meaning-Bengal Tenancy Act, S. 67. See l94l Dig., 
fvi 797 oiTFictAL Trustee OK Bengali. BEjov 
cSand MAHATA3. 19910. 788.14 E.O. 674=A. 

I.E. 1942 Cal. 222. ^ » 

——Patni— River beds included in patni tenure be¬ 
coming culturable land—Government resuming aforesaid 
land and assessing it to revenue—Zamindars accepting 
settlement of land-Rights and liabiliiiesof patnidar. 

See l94i Dig.. Col. 734. SuKHODA PRASAD v. 
GaGENDRA Nath. 199 I.O. 618=14 E.0.696. 

_ ^Permanent lease—Lease amount fixed-^Right to 
enhance not reserved—Enhancement of land revenue — 
power of Court to give relief to lessor on squttable 
grounds. 

Where under the terms of a permanent lease the 
original tbekadars and hU heirs were liable to pay only a 
definite sum and no right was reserved for the lessor to 
enhance the lease money in any circumstances, the lessor 
cannot compel the lessee when there is an enhancement 
of land revenue, to pay a sum equal to the enhanced 
land revenue in addition to the lease money fixed by 
the contract. Nor is it open to the Court to ignore the 
contract and give relief to the lessor on equitable con* 


siderations. {.Niyogi. J.') TEKCHAND KapukCHARD 
I'.BirZaBAI. I.L.B (1942)Nag.721=202 I.C.317 
*15 E.N. 77=1942N.L.J. 423=A.I.E 1942Nag. 
119. 


- ■ ■ —Permanent tenancy — Inference—IVhen justified 

— Facts proved consistent equally with permanent and 
precarious tenancy—Lease granted after Transfer of 
Property Act—Tenancy for residential purpose granted 
to non agriculturist—Building of pueea house by ten¬ 
ant—Possession of grantee and widow extending to 
about 35 years— Subsequent transfer by widow^Low 
uniform rent paid by original tenant and widow— 
Inferente of permanency—If justified. 

An inference of permanent tenancy can be drawn only 
Where the facts proved point irresistably to such a con¬ 
clusion ; where the facts are equally consisient with per¬ 
manency or a tenanqr at will, then permanency cannot 
be inferred. Where the facts founa are (I) that the 
original tenant (a non-agriculturist) took a settlement of 
the land for building purposes about 45 years ago, built a 
pucca house upon it, and remaioed in possession till his 
death, and was succeeded by his widow who continued 
to live in the house built by her husband till it fell down 
and then in 1930 sold the land to one G., the ancestor of 
the present tenants, (2) that the rent was five annas six 
pies per annum which was the rent paid both by the 
original tenant and his widow after him, (3) that the 
possession of the original tenant and bis widow extended 
to about 35 years and the ejectment suit was brought in 
the year 1935 and there was no rlgisiered lease. 

Held, that the facts found were quite infulficient in 
the case of the tenancy admittedly created after the T. 
P. Act. to give rise to the inference that the tenancy was 
a permanent one and therefore heritable and transfer¬ 
able. (^Harries, C-J- and Dhivle.J.') RAM RAN 
Bijaya PraSad Singh v. Ramjiwan Ram 200 I. 
0. 769 = 8 B.B. 727 = 16E.P. 11=23 PatX.T. 294 
=A.IJa. 1942 Pat. 397. 


— .—Permanent tenancy—Proof—Inference from cir¬ 
cumstances—Circumstances justifying. See 1941 Dig., 
Col, 728. joGBNDKA Krishna Banerh Suba- 
SHiNi DaSSI. 1971.0 376= 14EC.361. 

-- Permanent tenaney—When can be inferred. 

The inference of permanence is an inference 
which it is difficult to make and which requires 
the presence of circumstances explicable, when 
taken as a whole, only on the hypothesis of permanence. 
{Akram and Pal, /J.) HaRENDRA NATO SaHA v. 
Benoyendra Nath Shaha ROY. 76 O.L J. *51. 

- ’Perpetual and heritable lease for purposes of 

cultivation—Right of lessee to trees of spontaneous 


here the rights created irt favour of a 

petual and heritable lease granted for ? 

ration do not carry with it the rights of o^ncr^ip 

ic soil which remained "-ot 

ling the eiecution of the lease* the 
I ownership in respect of trees which grew spontane 
upon the land after the lease m it p 
nett and Chulam Hasan. //.) 
tH F. MEHDi HUSAIN 201 IC-728;l6 
= 1942 0.W.N. 4S6=1942 0.A 294=1942A.W. 
3.C.) 268=A.I.B. 1942 Oufib 460 . 

-Perpetual lease-Mere assertion of •*”de’’pre^ 
right by lesue-Menticn in the hhewat also as v 
Proprietor—If sufficient to convert perpetual its te 
9f$ undtv^prcpfiif^^* 

mere assertion of a perpetual le>^see that he is« 
- proprietor and ‘he of 


>roprietor and tne incnuui* u* - 

,t as under-proprietercould not convert the « 
t»J.- Into that of a- un'^er-proprietor. 
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{Tkamat C./, and Aga*v>al, y.) BhaIRA SINOH r. 
LaL AmbiKa BaJCSh Singh. 199 I.c. 776=14 E.O. 
638= 1942 O.A. 168 = 1942 O.W.N 225 = A.I.R. 1942 
Oudh 374. 

- Perpttuzl Itait at low rent—Fraudulent inten¬ 
tion—/f confers any right on lessee. 

Where a perpetual lease is executed for a low rent 
and with the object of diminishing the value of the pro* 
perty which was liable to attachment and sale in execu¬ 
tion of the decree of another it is a fraudulent one and 
is void. The lease being void, there is no question of 
Us conferring any ordinary tenancy rights as distinct 
from perpetual tenancy. {.Shtrr.ff, JM. andSitke, 
A.Af.) KheM KaR-vn fr. Bhlj KISHORE, 1941 A.W 
E.fBev.) 1126 = 1941 0 A.tSupp }907. 

' 'Kelation>hip—Assignee of rents of bolding—If 
becomes landlord in relation to tenant See 1941 Dig.. 
Col, 728, KAMSEWAK KURM1». ThakukjiMaha- 
RAJ. A I.R. 1912 Pat. 41. 

——Relationship—Const ruction of documents—Use 
of term "Bhag setHemtnt’*. See 1941 Dig.. Col . 72H. 
SUDHINORA ChANHRA StNGHA v. JADAV MaRhK 
199 I.O. 746=14RC. 627 

“Relaitonshtp^Order in resumption proceedings 
•~~hffeel of—Grant suhstqueni to 1?90. 

A decree tn resumptiou proceedings in a case of a grant 
subsequent to 1790 declaring the zeminJar'a right to 
assess rent does not establish the relationsh'p of land¬ 
lord. and tenant. {MuAhtrsea and Hssioat. JJ ) JOOESH 

Chandra Komar », Chandj Charan Daita. 76 
O.L.J 440. 

-^—Relation-hip—Proof. See 1941 Dig., Col. 729. 

Biraja SuNUARi K. MaHamava b2N. 1991.0 722= 
14 E.O. 62S 

—Kclation'.hlp— Recognition as tenant—Person 
paying rent described in rent receipt as marfaldar or 
sorborahkar or gujratdar. See 1941 Dig.. Col. 729. 
jOGtNORA Krishna Banlrji t. subashini Dassi 
1971.0. 376-14 E.O 361. 

Remedy of landlord—Tenant in postession of 
more than the area of the holding let. 

Where a teiiuni is found in possession of more than 
the area of the holding let to him, the remedy of the 
landlord would depend upon the question whether the 
extra area woe an encroachment or an alluvial accretion. 
In the former case he would be entitled to ejectment and 
in the Uiter case probaWy to enhancement of rent. 
{,Shirrelf.S.M.'\ SUKHRAM DUBK v RaM SuOHIT 
1942 0 W.N. (B E.) 40 (2J' 1P42 A.W.R. tEev ) 86 
<2)-l943 0.A. (Supp.) 99 (2j«1942E.D 66(2). 

~ -Rent—Abatement—Ikposit of sand or dilmiien 
^Power of Court to grant relief ky way of aiatememt 
—Burden of proof as to extent of dituiAon asui of 
eultt9.ikle land. 

In India, apart from any special custom or statu 
tory provision, it has long been held that Courts 
are entitled to relieve a tenant ot agricultural land io 
respect of rent for so much of his holding as has been 
rendered unculluiable in an> year by deposit of sand 
or by dlluvion. The onus is on the defend^nt.tenani 
to prove the extent of the diluvion and Imn tuach of tho 
holding was culturable in the year or years for which the 
rent Is claimed and the coiresponJing abaifoietH of 
rent which he may claim, j, / > Kau R. J 

Bijava PkaSadS iNr.N oostm 

604-18 B.P.68-8B.R. 820.23 P*l LT Sii a 
IJl. 1942 P.t. 466. wx'Mi.T Sih-A. 

—^Ktm 4t •ei ~\rKit ir-f/.sa..,- , 

//imdu loint family 0 ' ifi .jKd ‘omi—FasSr !'I"" 

rt<ordtdinl*mdl.^4's «h*u--a Suit agaiHit fukor 
•/tdtom—OtirmotunitfaiKc a/.s.- j, Vuu—Sm 
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I landlord and tenant. 

\ dismissed against sons as betng unnecessary parties— 
I Decree - Execution—Enlsre holding—Jf can be sold— 
Hindu Imw—J oint family. 

There may be several tenants of a particular holding, 
but if they allow the holding to be represented b> one of 
themselves in the landlord's sharista. the landlord 
'would be entitled to bring a suit for rent only against 
that tenant who lepreaents the holding, and the decree 
obtained by him in such a suit would be a rent decree 
and not a money decree. Where the father in a joint 
Hindu family of himself and'his sons is alone recorded 
in the landlord's sharista as the tenant of a holding 
belonging to the family, if a suit is brought against 
him and bis sons but a decree is passed against him 
alone as karta of the family, the decree must be held to 

be a rent decree and not a money decree, although the 
suit as. against the sons IS disDiissed on the ground that 

they are not necessary parties to the suit. The father 

represents* the holding and hence the decree which is 
y ent decree is capable of execution against the entire 
holding and the whole holding can therefore be sold 
under (he decree. 

Fatl Mi J. (Obiter) :-It would be difficult to hold 
that such a decree will not be binding upon the .son. 
under the Hindu law, in so far a- their shares in the 
family property are concerned. (Homes C I 
FafU A/i.J.) MaNRUP t'ANDALfr BADKrSAO 202 

The word ‘beUgan* does not necessarily denote a rent 
free grant, but may merely mean that rent ha- not v« 
been agreed upon or assessed. The presumption of 
correcincAs attaching to an entry of land as 'belican' In 
the record-of.rights is. therefore, insufficient for the Dur" 
pose of provmg (hat the landlord has no right to 
rent assessed on that land which he has nro.L . 

within hU^.WaW. The onus is on^'Ce ^Lo t 

claim to show that they have been relieved of the ob^. 
ption to pay rent and to ntablish their right to a reni 
free grant. (^/ar««/e. /.) j^naK Duuki K^i^r 
Meghan Teli. 199 I.O. 177=14 R P Ms 
6le«2S P.L I 7M=A.1£, 1942 p1, MO 

The claim of a revenue free title is obvi^sj/di^^;. 
from a claim that tbe lands are hdd rent-frSe ^ 

•Wng.it will determine the ouestir of^;.. 

15 laki/ra, in tbestnet aen>e of tbe word It m \ 9 i ili 

the plaintiff In a suit for rent to show belo« ^ 
wewed in bis suit that the lands were compriiod 
tstate, on the other hand, if (he defence is nnK- t® 

rent free title, the onus of Dfoof will r "^i ^P^eeof 

will have to 

predecessor r«l eved himself of sh. .^Kl• ^ he or his 
r«»t. (Pisuar./) BHawIUthuu^ 

bhusan 2061:0.749' Is E C V. 

-46 O.W.N. 509- A.IE. 1942^ 5?* 

Rtmt—£job*lity Ur-R,ra/ landlord, v™. 

at*eement,witkbmk-Re,pr<tss^ 
iukeoiuontly adimdieatod—Tenant 

to both. 

.Mihough a pers^ has enured ^ 

l«d,^r.1h4sv,;..,u.vr c-. 

hi-iMc .'r ba ejec ted, ^nd it i. ^ ite -ecvjJT 

ugM} Ibat he l*e le^^u 5.» uiJe, i^Hamoo 
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LANDLOED AND TENANT. 

C.J. and Fazl Ali, J) JACDISH CHANDRA DEO 
BlSESwar LaL. 199 1.0 341=14 RP. 682=23 P. 
L.T. 673=8 B.a. 647=A.I.R. 1942 Pat. 323 

■ ' ■ 'Rent—Payment in excess — Effect. 

Any payment made by a tenant to the zamindar in 
excess of the legal rent does not necessarily raise the 
legal rent payable by him. iShtrreff', J.M. and Sathe, 
A.M.) NIADAR V. RaGHUNandan. 1941 R D. 1112 
= 1941 O A. (Sapp.) 960= 1941 A.W.R. (Rev.) U99 

— - ^ Rent suit—Absence of contract regarding rent — 
Dismissal of suit if justined tkongh defendant admits 
certain amount as due. 

Where in a suit for arrears of rent it is found that 
there was no contract regarding rent, the Court is not 
on that ground justified in dismissing the suit altO' 
gether, when the defendant admits a particular amount 
as due by way of rent. The suit can be decreed to 
extent of the defendant’s admission. {^Shirreff.S. M. 
and Sathe, J.Mf) KHUSHIYALI i/. .MUHBMA. 1942 0. 
A. (Supp.) 35= 1942 A. W.R. (Eev.) 35= 1942 O.W. 
N. (B.R ) 45 = 1942 R.D. 77. 

■ - — — Pent —Suspension —Amalgamation of two 
tenaneies into one—Dispossession of tenant by landlord 
from portion of one of them—Entire rent—If 
suspended. 

Where two separate tenancies comprising lands in 
different mouzas and held at separately assessed rents 
are amalgamated into a single tenancy, and tenant is 
dispossessed by the landlord from a portion of the lands 
of one of the tenancies which formed a separate tenancy 
before amalgamation, the. tenant cannot claim susp^- 
aion of the total rent of the amalgamated tenancy. He 
is entitled to get abatement only of so much **’*/*,"* 
which had been assessed in respect of ° jig. 

tenancy from a portion of which he has 

possessed. (Jlfitter. /.) SaMSUNN^^R ~ 

NaTHMONDaL (1943)2 Cal. 406-46 C. 

■WN.861. • rental — Dispossession 

Rent—Suspension—Lump _ 


from part incluied in ^^ijberately dispossessed 

Where the landlord jion of the tenancy but 

the tenant from a ihe possession of the 

the portion that bas gone o j,y mistake, the 

tenant was inserted in in 

tenant cannot m a of dispossession, although 

suspension of rent on a ^ ^ l^^p 

the lands were .^e K DIP NaRavan 

{^Manokar LalU J-> 150*8 B.R. 163 = A.I.E.1942 
PaNDEV. 197 A-v- 

Pat 266 gf greation of occupancy rights in. 

' \ ' " ;I ^vfiralty of the sir holder only so Jong as it 
he mV, but if occupancy rights are created 
contipu . rights are extinguished and it ceases to be 

former sir bolder. It then becomes 
khalsa land and the rent is liable to be realiced accord¬ 
ing to the prevailing custom in respect of khalsa land. 
f^„ihe JM-) Ram Lakhan Pandey v. Jagdeo Ahir 
1942 6 W.N. ^B.E ) 285= 1942 OA. (Supp.) 198 (1) 
-1942 R.D. 374= 1942 A W.R. (Rev.) 178 (1). 

of’^OftHs—Admissioft Uftan^y tfa- 

ft d . 

When the admission to the tenancy is admitted, but it 

I, pleaded that the tenant had not the rights of a tenant 

In chief because the land was sir, the onus is on the 

landlord who alleges it. {Shirre/f.SM. and Sathe, 

t V) CHOTA V. MaNni Lal 1942 A.W.E. 'Rev.) 

78-1942 O.A. (Supp.) 84=1942 O.W.N. (B.E.) 66 

-1942 R.D. 98. 

—5rrr'i' for rent—Plea of leant of posits Aon if and 
mhtH a goad defence, 


LAND TENURE. 

In a suit for arrears of rent, want of possession is not 
a good plea in defence unless the defendant i.an show • 
that he bad to remain out of possession owing to some 
action on the part of the plaintiff himself. (Sathe J. 

M. ) ZORE v, SIRI LaL. 1942 0 A. (Supp) 236= 
1942 A W.R. (Rev.) 209=1942 O.W.N. (B.R.) 381 
=1942 R.D. 470. 4 

' -Surrender and lease to new person—Obstruction 
by vendee ftom former tenant—Suit by lessee to recover 
eonsideration Paid—Plea that transaction effected to 
defeat provision of law, if open. 

Where a landlord obtains a surrender from a tenant 
and leases the bolding to a third person an'd be is 
obstructed by a vendee from the former tenant and the 
new lessee sues the landlord and the obstructor for the 
recovery of premium paid and for possession, it is not 
open to the landlord to plead that the transaction was 
really a sale by the tenant to the new lessee and that the 
surrender. and.Jease was a device to defeat the provision 
of law and he cannot be permitted to retain the benefit 
received by him. {Stone, C. /.and Niyogi,J.) ViNA- 
YAKRAO DAMODKAR RaO KOLTR V. BHONDU. I.L. 
R. (1942) Nag. 849 = 202 I.C.9=16E.N. 70=1942 

N. L-J. 816=A.I R. 1941 Nag. 103. 

...—Tenancy — Extinguishment — Abandonment- 
Basis—Implied surrender—Effect, See 1941 Dig., Col. 
732. MURLIDHaR V. HazaRILAL. I.L.B. (1942) 
Nag. 703=202 I.O. 26=16 E.N. 61=A.I.R 1942 
Nag. 108. 

LAND REGISTRATION— Title—Property regis¬ 
tered in name of Hot represented by manager and shebait 
—Purchase of property in sale in execution against 
decree against sons of manager—Idol and shebait n*t 
parties to suit—Application by purchaser for registration 
—Afaintainabiiy—C. P. Code, 0. 21, Rr. 58 and 100— 
Failure to ebiect — Efftei. 

Five annas share in a Tauri was recorded in Register 
D. in the names of three idols through M and 
/, who were respectively the mutawali (manager) 
and shebait of the idols. The applicant having obtained 
a decree in the Civil Court against the two sons of/V. 
put up 3 as )S gandas share in the property for sale and 
purchased the same himself in the execution sale. 
Neither the idols nor the shebait were made parties to 
the suit. The sale certificate recited that the dehottar 
character of the property was a farti (benamO 
tion, but there was no finding to this effect by the Civil 
Court. The applicant's application for registraimn ot 
the property in his name was rejected by the Land Regis¬ 
tration Deputy Collector on the ground that hispnrehaM 
and dakhal-dehani had r.o effect against the tKoxceQ 
proprietor, the idols. The applicant 

was clearly slated in the execution proceedings . 

entryln Register D. was collusive and benami tha 
the shebait should have objected under 0. 21. Rr. « 
and 100. The applicant did not receive any rent since 

he got delivery of possession P^^^asc. 

Held, (I)that the allegation of 
proceeding was nothing more ‘ban a . 

party and could not bind the idols; (2) that • 

100 of O. 21. C. p. Code, were not ‘ { 

merely provided an optional remedy in cas 

session, and there having been iio dispossession in « 

case, the rules did not apply at all; (3) and 

the applicant was not entltW fo have h's n 

\txt6 {Middleton:) LAKSHMl NARAlNJf*'. BASANT 

Kumari. 8BR. 886. 

LAND ’Z^-^TS^'Z-Kattugutkagai— nature ef. 

Kattuguthagai is in essence a lease ^ inferest 

at a favourable rent and le not limited to a. 

Urolttd to revenue. There U nothing In the term 
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LAND TENURES 

froRi which one is entitled to-infer that what was 
handed over was only the melwaratn. (,Str Ciorge 
Secrbtary of State v. Varada 
Thirta. 69I.A. 22^I.L3. (1942) Kar.(P.a)49 
=I.L.E.(X942) Lah. 893=14 fi.P.O. 140 = 2001.0. 
1-66 L.W. 356= 8 B3. 686=1942 M.W.N. 609 = A. 
I.E. 1942 P 0. 2l = (1842) 2 367 (P.C.). 

—~~^KuHugutJngai—Purpost of grant. 

The KattugutbaKai form of tenure may'be granted for 
diverse purposes and not merely for past military 
services. (5/> Gtorge Rankin.) SECRETARY OF 
State v. Varada Ihirdv. 69 LA. 22=I.LJt. 
(1942) Ear. (P.C.)49=1.L.E. (1942) Lab. 893=14 
B.P.O; 140 = 2001.0.1 = 66 L.W 366= 8 BJa. 686 = 
1942M.WJJ. 609 = A.1E. 1942 P.O. 21=(1942) 2 
M.L.J. 367 (P.O.). 

— .-.Mukurraii tenure—Saleability in eiecution of 
decree* for rent, Stt lO-ll Dig., Col. 7i4. liRAN 
Kumar Cuand v. Lacmmi Kanta Rai. 8 B E. 607 
-199 1.0.169 = 14E.P.667. 

—Noabad landt-~Ttrmt and eondiliom of utHo- 
ment. 

Except for the brief period betweei^ 1865 and 1867, 
when only 360 permanent settlement of Noabad lands 
were made, Noabad lands had been settled temporarily 
in Chittagong. Three things are apparent from the re¬ 
venue history of Noabad lands of Uhittagong, namely, 
(1) that the settlements were not proprietary ones, (2) 
that the settlements were temporary—ior terms of years, 
and (3) that the settlemeni'bolder bad no right to those 
portions of land which bad not been brought under cul- 
tiv|tion by him within the period of bis settlement. 
Between 1842 and 1848 and between 1875 and 1882 set¬ 
tlements were made for terms of years which were to 
expire by 1898. The term of every settlement concluded 
after 1898 was to end In April, 1925, except with regard 
to lands li^ Thana Kamu, where the date fixed was April, 
1924. (^.Villtr and A’knndkar. JJ.) MAHAtUXMl 
Bank. LiD.,C»itTrAOONC v. Pruvincsof Bengae 
I.LE. (1942) a Oal. 36 - 201 LO. 279-16 B.O. 168 
-46 O.W.N S47> AJB.1942 0al.371. 

— —Batdi estate in iRrmbay^RuJes goverrdng—In¬ 
alienability .md impartibility—Alitnatlrm hy bolder— 
Validity—U invalid from inception or from death of 
bolder—Adveite possession against bolder—If adverse 
againitsucceaKti—Uniiiation Act, Art. 134 B—Saran- 
|am Rules, j'rr LIMITATION ACT, ART. 134. B. 44 
Bom UR. 146. 

LEASE. 5rr (1) I.ANULOKU AND IKNANT. 

(2) Land tenures. 

(3) r. P. ACT.bS. 105-117. 

LEGAL PBAOTITIONEB. 

AVruVrad) LEGAL I'KACriTtUNlRS ACT. 

(2) Bar Councils act. 

Auotacy—Cbaagi 10 ccostllulka ei irmofv- 
torntys-^'Herrt not wkrwg for ol 

Fattnei* w tKtMd—If £c4artid. Stt 1941 




for 


i'ol. 735. li.AJCcoUHTw. CaakiUL 

Co. 197 1.0. 443-14 B 0 381, 

.Vltorw^ —Cawt*—US d wls —1 

brief—iMkia^w^tbatew-Aikartainnivtt _ 

ta awMs Fte f "-i ig h t lo ~ ^ 

HOMRAY lllOHCOVtt CO .s.) EfUlV. B.Sai ^ 

BamLB-m ** 

LIm—W vr«B» tB Irm of at 
loneyi—UeMUtkm of fcra-B&lce to 

ebaqp fwad is Co«t nil ^ 
TAFaNu«sCHuieB*RGoi>pr*r toauDsaCuriv 

DBRCOOMTA lit to, UfliXa 
1N2 0»l It. 

of tmtma. 

Y. D 1M*-4I 


LEGAL PBACTITIONEES AOT (1879), S. 12. 

It is difficult to lay.down any bard and fast rule as to 
what expressions a lawyer can use with .impunity while 
addreiising the Court and what should ordinarily be 
tolerated by it. -Hyper-sensitiveness on the one side or 
rudeness oa the other must be avoided at all costs. An 
over-subservient Bar would be one of the greatest mis- 
fortunes that could happen to the administration of 
justice. At the same time, a law7er is under obligation 
to do nothing that shall detract from the dignity of the 
Court, of which he is himself a sworn officer and assis¬ 
tant. He should at all times pay deferential respect to 
the judge, and scrupulously observe the decorum of the 
Court room. {Din .Mahomtd. y.) HaKUMAT RaI w 
Emperor. 204 I.o. 299 = 44 P.L3. 6ll-AlJt' 
1943 Lab. 14. 

' Competency to reUr to arbitration. 

Where the vakalatnama gave the fullest possible 
powers to a pliader and permitted him ’to withdraw or 
compromise the case and admit the claim and to appoint 
panch or sarpanch dr referee and conduct the case in all 
wrtsof ways it was that though the exact words 
[refer to arbitiation' were not used in the vakalatnama, 
it was very cleayly implied when all such powers were 
put together that the legal praetldoner had the power to 
refer to arUiration. {Agatxoal and Madtltp, JJ) 
HarKaRak SINGH V. ACYA RaM. 2041.0.267- 
1942 A.W.B. (0.0.) 360-1942 O.W.N. 686-1942 
O.A. 643 

—^Costs—Taxation — Attorney's costs—Review of 
taxation—Increase of charges over th<^e charged in bill 
of costs—PermiSEibility. Stt 1941 Dig., Col. 736 
Shamdasani o. Central Bank of India, ltd, I 
LB (1941>Boia. 606-199lO. 613= 14B.B. 368= 
A I.B. 1942 Bom. 80. 

-Coats—Taxation-Suit against firm dismissed 

with costs—Dissolution of firm pending suit—Change 
ol jCMorf\ey after disaolution. Set 1941 Dig , Col 734 

* “• »=» 

' sir 

i- Power to makt uttUmontt im tnit and in txeen- 

Unless there is any tiatetneol to the contrary m a 
I powcrK>f-atiornty. ^ counsel once lawfully retaiived is 
empowered both to make seiUemcnts aiKl adjususe^ in 
the suit and in the execution appficatioo which latter is 
wly a continuation of the suit. (Datiet.) GAggoOs- 
BhanwarLaL. 1941 A.M.LJ.W. 

-- Right to rtiottr agreed fee^dtapu of^dmomft 

e*u re,Htt,mg im tatf work^-If gronmd for redneimg fn- 
W here a paiiy agree* to pay bit Advocate a particalar 
fee fw a |»rtkular case, the Advocate is entitled to awe 
ten the full fee, thoegb owing to the coUapae unexpectedlv 

oftheoppowteMifc'acase.tbe Advoewte hednos to do 

, bat quantity of ^k urigmally expe^Ted of hkn. 

{Grner. J,) SUM IaLLSHDAS * PT. COVINDIUM 
Tfivipi. UiaN.LJMS. w^'inuram 

—— Statnt tm Comri. 

A Uw vet is wn doubt subordinaw to the Courts <a ao 
Uu as he Is MbiKt to the dMopi^ aatMf ef the 

waboedliint wftcvt the Cuyt. Tu cab so •«* a rue. 
poDBhle perwoA ami that ^Fwdt Mm to the M of 

r»tPT«i«t}4l cCtiorn b thi Cbti k m 

rMi;rU erruries^^ tk 

HtKtVaT 

M«Oh. »* l-0.tM-44PLB 611- 
rfifTtTinm n act 


1M< 


xTia er 
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legal PEACTITIOUEES act (1879). S 12. 

India Rules for uttering anti'Vjar slogan-^Diseipli 
nary action —// called foy. 

Where a pleader was convicted aader the De’encd of 
of India Rules for uttering a slogan to the effect that 
none should assist the British Government in their war 
efforts as it was the duty of everytxidy to resist all wars 
by non-violence. 

Held^ that in the circumstances of the case the exer¬ 
cise of disciplinary jurisdiciiun under S. 12 of the Legal 
Practitioners Act wat not called for. {^Mukherjea and 

Sen, jj.'* Emperor v. Bepin Chandra medhi. 46 
O.W.N. 406-75 O.L.J. 428. 

■ - ' --S. 12 -Dtmplinary aetion under — Power of 
High Court—Conviction under Defence of India Rules 
in order to see whether disciplinary action under 
S. 12 of the Legal Practitioners Act should be taken 
against a pleader who has been convicted under K.38 
read with K. 34 (6) (r) of the Defence of India Rules, 
1939 the Court must not merely accept the fact that be 
has been convicted but must consider the material upon 
which he has been convicted. Where the speech for 
which he has been convicted incites others to break the 
law which it is the duty of the Courts to administer.and 
to do acts tending to subvert order, the Court is entitled 
to take disciplinary action against him. iy^ung, C.J., 
Dalip Singh and Ram. tally //.) ADVOCATE 
General, PUNJAB v. Mohan Lal. l.L.B (1941) 
Lab'786=199 I.C. 636=14 E.L. 430=43 Or.L.J. 

668=44P.LE. 471=A.I.B. 1942 Lab. 85 (F-B.). 

« 

———8. \Z—Letters addressed by pleader to Governor 
of the province relating to orders passed by a District 
Munsiff and making false accusations against him — 
"Misconduct''. • 

A first grade pleader practising at Markapur wrote a 
latter as "the leader of the Bar at Markapur"' to the 
Governor of Madras in which he accused the local Dis¬ 
trict Munsiff of being a sympathiser with the satyagraha 
movement and that on a particular day be ^*’*"**‘^ *" 
application of an advocate for adjournment of * . 
made on the ground that he desired to S® 
town to see a friend offering satyagraha. H . 

on inquiry that the statements were false . 
action of the pleader in making the 3 

the result of animosity towards the . 

Held.is the letter related to orders p j. jjy 

District Munsiff and the af ^ was idle for 

pleader as the "leaiier of the local recarded 

him to auggos. that hi. miaconduc. f "fi “l 

as being entirely dissociated from ..,eason- 

practitioner. In the circumstance, against him. 

able cause" for taking dyyar. //.) 

iteaeh, C.J., Mockett In the matter 

First Grade , ^^7*1942 M.W.N.481 

of, 203 1.0 182= 16 1942 Mai^. 

L2)«l!Or.L.J.17=56L^-S02_ 


630=(1942) 2kl.J^4(r3^ 

Bs. IS and 14 nuayotiAn in €i>kuk he 


to hafue litigation in nohich 


ts 


Advancing money 

engaged—Proprietyf. Advocate, combine the 

A pleader in India J England. 

functions of t^ solicit ^iggujjj^ct disabilitie 

o^f^l^Tth It w^Sd be mamfestly jes ^m to 

j • ^'Uent for the parpose of a litiga 

tionTn which he U engaged, ^'^e safe rale to 

is that a pleader or an advocate should not lend money 

to his client at any lime f^r the purpose df an action 

in „hichh.i,.og.god. (L,r.,h.C J 

amA ACnskHdtWtxmi //•) A PLEADER 

raicmUOTOVl, In the matter of. 202 1.0. 

798=1942 M.W.N. 488=66 


LETTEE8 PATENT (AIL). 01 10. 

L.W. 481=A.LE. 1942 Mad. 668-(1942) 2M.L.J. 
196 \F.B-). 

■ S. 13~ Misconduct-Filing false fees certificate 
—Propriety—Liability to disciplinary action.- See 1941 
Dig., Col, 736. S., A PLEADER, VELLORE, In re 1, 
L.E.(l941) Mad. 940=197 I.O. 668=43 Cr.L.J. 
233*14 E.M. 383 = (1941) 2 M.L.J. 66S(r.B.i. 

- ' —■ Ss-13 and 14— Misconduct—Pleader appearing 
for ptrty—Propriety of givtng etidenct at witness. 

A person who is appearing as counsel should not give 
evidence as a wU^e^s in the case in which be appear, 
as counsel. If be is in a t>o>ition to give evidence and it 
is desirable that he should do so, his proper course is to 
retire from the case in bis professional capacity, (teach, 
C Bell and Byers, J/.) PleaDERS. CHIDAMBA¬ 
RAM. In the matter of. 203 I.O. 686 = 65 L.W. 846 — 
A.I.E. 1942 Mad. 691=(1942) 2 M.L.J. 479 (F-B-). 

■ ' 8. XZ^Misconduct—Tuioring witness under 

Cross-examination in. spite of warning—Grots miieon- 
duet. 

It is very improper for a legal practitioner to tutor a 
witness inside or outside court, and uhen the tutoring 
takes place, in court and in spite of warnings, the pro- 
fefoional misconduct is all the greater, (teach, C./.. 
J.akshmana Rao and /Trishnaswami Ayyangar, JJ) 

A Pleader. In the matter of. 204 I.O. 93=66 L.W. 
799 (11=1942 M.W.N. 768 (2)=AXE. 1942 Mad. 
701=(19I2J 2 M.L J. 621 (S.B.). 

_L-S. Jurisdiction—Subordinate court—Power 

to institute proceedings, frame charge ctnd hold inquiry. 

If in the course of a proceeding a subordinate court 
has reason to think that a pleader has committed 
misconduct in the course of his professional duty, the 
presiding officer of that Court can under S. 14 of the 
Legal Practitioners Act institute proceedings against 
bim and inquire into the alleged misconduct. In such a 
case even though no c large is made by a person con¬ 
cerned, the framing of the charge need not be directed 
by the High Court. 'Leach, C.J., Bell and Byers, //.) 
PLbADERS. Chidambaram , In the matter of. 
203 I.C. 685=66 L.W. 846=A.I£. 1942 Mad. 691 
=(1942)2ML.J.479(P,B.). 

- 8 . 18—Practitioner convicted of embeizling— 
Proper punishment, .5“^ 1941 Dig.. Col. 737. B. A. 
PLEADER, Simla, in the matter of. l.L.B. (1941) 
Lab. 731 - 48 Or.L J. 63 (P.B ). 

LBTTBES PATENT (Allahabad), Cl. lO^Appeal 
againit order passed on ineompeteni second appeal— 
If lies—Decision in second appeal against order of 
Insolvency Judge not falling under S. 4, Provineial 
Insolveuey Act — If appealable under Cl. 10, Letters 
Patent. , 

No second appeal lies to High Court when an order 
passed by the Insolvency Judge does not fall under S>. <1 
of the Provincial Insolvency Act. If in such a case a 
second appeal is filed and decided the judgment m that 
case cannot be treated as a judgment in a second appea 
and therefore no appeal would lie under Ci. 10, 

Patent, against that decision. (Ifial Ahmad, C.J., 
Ganga Hath and Dar, JJ.) KaDAR NaTH v. 
Ahmad. 2011.0 386=16 E.A. 61=1942 AX-J- 
326=1942 a.L.W.433=1942 A W.E. (H-O ) 17® 

A.I B 1942 All 219 (F.B ) ^ ^ m 

-(Allahabad). 01.10. Bole* of Coart. Oh. m, 

R 7-teave to appeal, under Cl. lO-APpHtnfion » ^ 
made immediately after judgment and not separately. 

The language of R. 7 of Cb. HI of the Rules of Court 
is perfectly clear and leaves no discretion to the JME 
No application other than the one made imgjediateiy 
after the delivery of the judgment could be entertamea 
and hence no question of the sufficiency or insnfficiopcy 

















INDIAN DECISIONS. 


C46 


^5 


LETTBB3 PATENT (All.) 01. 30. 

of ihe cause which prevented counsel from making such 
an application, or even of the existence or non*ext>ience 
of a ^snse, can arUe (f-Vwa./.) RaU I.aL SaHU 
Dina Nath. 202 I.C. 162*15 RA 86=1942 
AX.J. 326-1942 A.L.W. 404= 1012 A. W.E. (H 0.) 
167 = AJ.a. 1942 All. 260 (2). 

(AUababaJ). Cl. 30—Final order—Meaning of 
—Refusal of temporary iiijunction—Appealability. Set 
1941 Dig.. Col. 738. ManmOHAN DAS r U.P. GOV- 
tRN.MENT. I L.S, (1941) AU.666 = 197 I 0. 289. 
-(Bombay) 01.10—Powers of High Coart—At¬ 
torney—.Moral delinquency in private character—Con¬ 
tempt of Court in piivatecapacity—Scandalous allega¬ 
tions against Judge in notice under S. 80. C. P. Code- 
liability to su'-p-nsion. See 1941 Dig., Col. 739. 
Tulsidas AMANMaL KaRaNI, In he matter of. I. 
L.B. (1941 ‘ Bom. 548. 

- '(Bombay), Cl. 10—Reasonable cause—Power 
to take iliscipliuary action—Grounds—Misconduct— 
What amounts to—Moral turpitude—If essential Ingre¬ 
dient-Bar Councils Act. S. 10. See 1941 Dig., Col. 
739, Tulsidas AmanmaL KaraNI, in the matter 
of. I.L.E. (1941) Bom. 648. 

— -(Bombay), 01. 12—Cause of action—Bill of 

exchange drawn in Bombay on person resident outside 
and accepted by drawee—Dishonour—Suit in Bombay- 
High Court—Jurisdiction of High Court. See I'Hl 
Dig., Col. 739. Canara Industrial and Banking 
Syndicate Co. ltd. v. Narayan Venkatesh. I. 
LE (1942) Bom. 101=14 E.B. 289=198 1 . 0.288 = 
AJ.E. 1942 Bom. 15. 

(Bombay). 01.12—“Caose of action-Promis- 

i a ii 6 ^ ^ 


LETTERS PATENT (Cal.) 01. If. 

As the Court has no jurisdiction, it cannot lie vested 
with jurisdiction either by waiver or by consent {^Sen 
/.) BEPIN BtHARY lAW V. MOHIl KUMAK PaL. i! 
LR. (1942) 1 Cal 149=2021.0.193=16 R.C.SOe* 
A.I.R. 1942 Oal. 496. 

-icalcuttax 01. 12~*BusinesI’—I/ includes 

Gaenrnment of a eountry. 

The Government of a country is not a business within 
the meaning of Cl. J2 of the Letters Patent. {.McNair, 
JC) MaHAMMAD ABDUL WaHED PROVINCE OF 
Bengal. 4 F.L.J. (H.O.) 400. 

-(Oalctltta), 01. 12-"Caute of action"—Suit to 

declate void decree passed by another Court against 
company—Bresentaiion of winding-up petition against 
it on basis of claim under decree—If part of eaust of 
action. 

The presenjalion of a petition to wind up a company 
on jbe basis « a claim under a decree passed against 
it by another Court, is part of the cause of action in a 
suit to obtain a declaration that that decree is a 
nullity. (Gent/e, J.) MaUAN THEATRES. LTD v 
Ram KlSSEN KAPOOR. I.L.R. (1942) 1 Oal. 662.' 

(Calcutta) 01. 12 —Jurisdiction and discretion 


sory note payable" on demand—Cause of action. S‘e 
C, P. CODE. S, 20 (<•). 44 Bom.L.R. 496. 

(Bombay), 01. 17—Jurisdiction—Minor co¬ 
parcener of Hindu joint family residing beyond limits 
of Ordinary Original Jurisdiction—Appointment of 
guardian of property—Power of High Court—Applicj- 
tlon by manager for sanction of sale of property as 
being for benefit of minor—Procedure to be followed 
by Court. See 1941 Dig.. Col. 740. RaTanji Ramaji 
In re. I.L.R. ,1942) Bom. 89*197 1,0. 678 = 14 R. 
B. 238 

-t(Bombby) 01. Scope—Power of High 

Court under—kevieio of whole east—Setting aside of 
eonx'ictioH—If tssetitiai. 

Under Cl. 26 of the Letters Patent if the Advocate* 
Geneial certifies that there is a point of law involved in 
the case which tcqultes further consideration, the High 
Court has to determine the point of law, and if it thinks 
that there has been an error iu taw, it can review the 
whole case and pass the requisite sentence or Judgment, 
It is not, however, essential to set aside the conviction 
whenever there has been some error of law, bat if the 
High Court thinks that the error of law has prejudiced 
the accused, U niut>t :sct aside the conviction, {Beau 
mont, C.J., Wadia and Sen, JJ.) F.MPEROR *- KaSA- 
MALLI MIK2AU.!. I.L.R. (1942) Bom. 384=199 t 
0. 202-14 E.B. 857 = 43 Cr.L.J 629 = 44 BoniLR 
27-A.IE 1942 Bom. 71 (r.B.). 

-(OElCUttl), Cl. IZ-Ahsenee of le»t—Dt<ru in 

mortgage suit—If null,ty—Effect of waiver—Power of 
exeeutingCourt to refuse to execute decree. 

A decree passed in a mortgage suit instituted In the 
original side of the Calcutta High Court without leave 
of that Court under Cl. 12 of the Letters Patent U with¬ 
out Jurisdiction and therefore a nullity, if a pmilon of 
the mortgaged proper-ies is outside its original jurisJic. 
tlon. Tbf decree U invalid even in so far as it affects 
properties within jurisdiction. The executing Court U 
therefore, entitled to refuse to exe^te such a decree. 


of High Court—Suit by wife for declaration of disso¬ 
lution of Christian marriage—Wife embracing Islam— 
Parties not domiciled in India -Husband a non¬ 
resident fortsgner—Specific Belief Act, S. 42. 

Per Derbyshire, C.J., and Ameer Ali, /.—Where the 
parties to a marriage are not domicile in India and the 
husband is a non-resident foreigner, the High Court has 
no jurisdiction to entertain a suit brought by the wife 
under cl. 12 of the Letters Patent for a declaration 
under S. 42 of the Specific Relief Act that her Christian 
marriage with the defendant has been dissolved as a 
result of her conversion to Islam and the refusal of the 
defendant to embrace Islam when presented to him. 

Vat Derbyshire, C./,—Even the submission of the 
IhiVlSa** jurisdiction of the Court will not avail 

Vet Ameer Ali. /.-The decision as to the want of 
jonsdiction of the High Court subject to the following 

reservations :-(l) It does not affect the jurisdiction of 
that Court m the ordinary case-a case not of status— 
where a pan of the cause of action arises within the 
jnnsdiction and leave has been granted. (2) The Hieh 
Court has general power to grant declaration of a matri- 
monjal character in cases of non-Christian mafViages. 
O) The qu^tion .of cause or ground for divorce shouJd 

r question of jurisdiction. The 

luighsh Courts do appear to recognise a decree of a 
toreign Court, with jurisdiction made upon a eround not 
rewgnised by EngUsh law. (4) The EngNsTcttm 
might lewgnise as for India a divorce granted in 
India, without juri^cfion according to English prind- 

assumed juris- 

r"* statute law by 

which the Courts in India are bound to acknowlido* .h. 

validity of divorce according to the reliriou" ill o? Hi 
Jaintiff who i, not domiciled in Inaia a?d as the defer, 
dant IS a non-resident foreiener who kac ..k. *. • j 

himself to the jurisdiction oTthe C^^^the de^SSS 
rought for b, the pUintlff will no? pat 
dispute beiwew the parti« and It is, therefore?oot « fit 
^.n ^hjCh 'he Conriin its discretion should pats a 
6ccjtt under S. 42 of the Specific Relief Act th« the 

iitr" r® defendant basditod- 

NOOR JEHAN Begum ». eugeke tIsc^ko lii 

OLJ 812-46 0.W.N.466-ALB.1943 0»1. 326. 
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LETTERS PATENT (Cal.) 01. 16. 

——i^OalCUtta). Cl. 12—Suit for money lent in Cal¬ 
cutta to non resident ioteigner—Jurisdiction of Calcutta 
High Court—Contract Av.t, S. 49. Ste l94l Dig.i Col. 
740. Dibyaswari oebi V. Naravan Din Kumari., 
LLR. (1942; 1 Cal. 253-= 14 E 0. 585= 199 I.C 619. 

——(.Calcutta^, Cl. \^—Apptal under—Extension of 
time for filing—Application for—Proper forum — 
Jurisdiction of Judge granting leave to appeal. 

Obiter- —A Judge having an application praying for 
leave to 5le an appeal under S. 15 of Letters Patent 
has no jurisdiction to entertain an application for the 
extension of the period of limitation under S. 5 of 
the Limitation Act for filing the appeal. That would 
be a matter for the Division Bench that may be consti- 
uted by the Chief Justice for the purpose of hearing 
Lett«rj.Patent Appeals and if there is no such Bench, it 
will be for the Chief Justice to constitute a Division 
Bench to deal with the application for ex^nsion of time. 
{Mitterand Akram, JJ.) BaLCHAND PROHIT v. 
BEJOVCHAND MaHTaB. I L3. (1942) 1 Cal. 408 = 
2081.0. 580=75C.L.J. 419=46 O.WIf. 131=A.I. 
B. 1942 Cal 606. 


-(Calcutta), Cl. 16- Judgment ditmitsingappli¬ 
cation for relief under Bengal Money lenders Act- 
Appeal. 

‘An application for reiief under the Bengal Money- 
Lenders Act is an original application, and an appeal 
lies under Cl. l5 of the Leiteis Patent from a judgment 
of a Judge on the original side of the High Court dis 
missing such application. {OerbysAir, ■ C.J. and Pan- 
(Artdge, /.) KUMUD BEHARI SEN v. SaTYABRATA 

SEN. 46 0.W.N.606. 

-(Calcutta), 01. 16 — •judgment'^Orderi under 

Ss.^ and tsl of Insurance Act. rnnrt under 

An order of a Single Judge of the 

S. 9 of the Insurance Act directing 
deposits under S. 7 of that Art. is 

the meaning of Cl 15 of ^ (IJand (2) 

appealable. So also an order of the insu- 

of the Insurance Art /. and Masim Ali. J.) 

ranee contracts. LTD. Jn the matter 

LIGHT OF ASIA INSIIRA>^ 2Q4 j q 176=46 O.W. 
of. I.L.E. (1942^ ^o Jil 578. 

ft, 10 -Judgment—Order on ap‘ 

-(Lahore), Court had furisdietion. 

peal holding that trt gj„gie e^nch on appeal holding 
Anorderofaluog^^^ jurisdiction to try a suit and 
that the trial Couri ^ ^ judgment 

directing d P .£ ci. lO of the Letters Patent and 
within the o’®*" (Oalip Singh, Din Mahomed and 
therefore *PP® coaW HARI DIAL AND SONS v. SOHNA 

(1942) Lab. 491=200 1.0. 
8=44 P.L.R. 140=A.IR. 1942 Lab. 

652=16®-^ 

®®_^J?Labore). 01. 29—Appellate decree of single 
u addwI Privy Council—If Su C. P 

roMrs «PI-®' 21* (i'-®'-- 

__'(Nagpur) and Limitation Act, S. 4—Letuxs 

Patent appeal—Time for filing—Long 
dusion. 1941 Dig.. Col. 741. KIS^LaL H^U* 
MANBUX V. Tansukhrai Binjraj. 197 I.O. 416 
14EN.169. 

__(Nagpur.), 01. XO—Leave to appeal under 

Principle in granting. . ^ fast 

Though it h impossible to lay down any hard and iwt 

rule as to the granting of lea« to appeal under he 

Letters Patent, leave should not be granted *here t 

matter in dispute is tnflwfc jSm 

bf. WfW, C.J. and Bou, /•) BeHAEJ LAL ASaRAM 


LIMITATION ACT (1869), 01.1. 

SaO V. Gyaniram NarayaN. 208 I.C. 67=15 B N. 
106= 1942N.L.J. 606=A.IB. 1943 Nag. 23. 

.-(Nagpur), Cl. 10 and Civil Procedure Code, 

0. 47, B. 4 ,.1)— Rejection of review application—If a 
judgment—Appeal, if lies. See 1941 Dig.. Col. 741. 
KaNHAIYA KaSHIRAM .V HlRAJl. I.LB. (1942) 
Nag. 41=198 I.C. 130=14 B.N. 204= A.IK. 1942 
Nag. 18. 

LICENCE. See Easements act. Ss. 52 64. 

LITE ASSURANCE COjIdPANlES ACT (VI OF 
1912), S. 2Z—Company in Punjab registered both^ 
under this Act and under~ Companies Act—Application 
for winding up — Forum—Companies Act, S. 287. 

Where in the Punjab a company is registered both 
under the Life Assurance Companies Act as well as the 
Companies Act, an application for its winding up must 
be presented in the District Court only and not in the 
High Court, and must be made by persons, and subject 
to the qualifications meniioned in S. 22 of the Life 
Assurance Companies Act. in view of the provisions of 
this section read with S. 287 of the Companies Act. 
After this application has been made, the procedure is 
reeulated by the provisions of the Companies Act. (Teh 
Chand and Monroe, JJ.) KaGHBIR SINGH Indi¬ 
an MUTUAL PROVIDENT FUND INSURANCE CO, 
LTD LAHORE. I.L B. (1942) Lab. 800=199 1.0. 
881=141(1'. 884 =44 P.LE. 1=AXB. 1942 Lab. 
74 

j.tfE ESTATE— y?«/y of life-tenant-rProteetion of 
propirty~~Bight of remainderman. 

A life'tenant has the right to possess and enjoy the 
property. He has a doty to preserve the property in 
such a manner that it ifiay be taken over after bis death 
by the remainderman. If there Is a breach of this duty, 
or facts are estabUsbed- which will lead the Court to say 
that there is a reasonable apprehension on the part of 
the remainderman that this duty which the life'tenant 
owes will not be performed by him, the remainderman 
is entitled to ask the Court to protect his right by 
making suitable orders for the protection and preserva¬ 
tion of the pretty during the lifetime of the life- 
tenant. It is a fundamental principle that the re¬ 
mainderman is entitled to have suitable orders from 
the Court, for the preservation of the property from 
negligence, misdeeds or fraudulent designs of the life- 
tenant. {Mitter and EThundhar, //•) 

BlBl V. NIRMAL KUMAR SiNGH. 46 O.W.N. 33d. 
LIMITATION—Computation—Suspension of cause of 
action—Power of Court to invent new grounds of ex- 
.mptio,,. UM.TAT.ON act, ANP >20. 

Th, tardsn of proving that a ''j*? 

T«) ““a°m"ar' ShCdUR SINM o. SNRONATH 

K^RM.. mUv. )4M 

=1942 OAa. (Sopp.) 821=1942 0 W.N. ' 

- Striking off person's name from 

dants—Addition of hit name at date-Effeetof. 

The effect of striking ofi a («rMn s name ‘j. 
array of the defendants, even if it is nude 
take, is that the suit so far as he is concerned corns 
an end. If bis name is added at a later date, a new sui 
must be regarded as having been brought aga^t w®' 
and if it is not within time it is barred bj ’ 

iffarries, C.J. and Dhavle, /.) 

Misra P. Har Saran Rai. 1991.0.196 HR- 
665= 8 B.E.626=AJ.B. 1942 Pat. 270. 

LIMITATION ACT (1859), 01, 1. 

reversionary heir-Time -uken the cause of ncU^n 

arittsf 
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LDCTATIOK AOT (1908). S. 9. 

Under the Umiiation Act of 1859 the limitation for a 
salt by a reversioner who sacceeded to the property was 
‘the period of 12 years from the time when the canse of 
action arises.' "In the case of a suit for possession by 
a reversionary heir after the death of the widow, who 
takes by inheritance from her husband, and is dbposses- 
aed, the period of limitation as against the reversioner, 
in the absence of fraud, is not to be reckoned from the 
time when he succeeds to the estate but from (be time 
at which it would have been reckoned against the 
widow if she had lived anth brought the suit.’* (^*> 
Maethifan l\7air.) RaMaYYA v. I AKSHMAYVA. 202 
LO. 1 = 46 O.W.N. 1008-16 R.P.O. 26 = 8 B.E. 874 
«1942 O.W.N. 808= 23 P.L.T, 717= 1943 A L W. 2 
= 1942 ALJ. 392«A.I.B 1942 P.O. 64=(1942) 2 
M.L.J.249 (PC). 

-(IX OP 1908), 8. 2 (10)—Suit—If Includes 

appeal. See BSNGAL LAND RbveNUE SALES ACT, 
S. 26. 8 B.B, 397. 

—— - 8.8— Suitable emtideratiom—If apply, 

S. 3 of the Limitation Act is mandatory and leaves 
no room for equitable considerations. (CAatter/i and 
Meredith, JJ.) BaNWARI NaraiN TewaRY *>. RAM- 
UARI Narain TewaRI 8 B B. 116 = 197 I.O. 217 
= 14 B.P. 284-AXB. 1942 P»t. 336. 


I 


' ■■Sa. 4 and 12— Expiry of period of limitation for 

filinz appeal luring vaeation of Court—Filing of eopy 
applicaiiOH on reopening date—Time taken for oitaiu’ 
ing eopy—If can be added to the period. 

Where the period of limitation for filing an appeal 
has eipired during the vacation the only privilege 
which is granted to the appellant under S. -4 of the 
Limitation Act is that he may file bis snit or appeal on 
the day upon which the Court re*open5 and on that 
particular day alone. If he delays in making bis 
application for a copy until that day, then he ia apply 
ing for a copy when th» period of limitation has 
already expired and the eztenrion granted by the appli¬ 
cation of S. 4 cannot be combing with an extension 
under S. 12 of the Act. {King. /.) Kamaraju Pan* 
Tuiiu Saramma. * I.L.B. (1942) Mad 868=203 
I.O. 6 = 16 E.M 592=66 L.W. 426-1942 M.W.N. 
60S-A.T.B. 1942 Mad. 604=(1942) 2 M L.J. 104. 

■ —8.4 and Oenecal ClaoseB Act (1897), 8.10— 
General prinetple underlying—Seope and effeet of the 
netions. 

(Per Dar, /.)—S. 4 of the Limitation Act and S. lO 
of the General Clauses Act give expression to (be general 
principle of law enunciated by the maxiros Lex non eo’ 
git ad the law does not compel a man to 

do that which be'tannot possibly perform, and Aetut 
euriae neminem gravabit—^a act of the Court shall pre* 
judice no roan. These sections do not in any way extend 
the period of limitation, nor do they furnish any data 
for compu’ation of time, they merely embody a rule of 
elementary justice that if the time allowed by statute to 
do an act or to take a proceeding expires on a day when 
the court is closed; it may be ddne on the next sitting of 
the court. (Iftal Ahmad, C.J.. Dar and Hamden, jj \ 
RajaPanoek ShiophjaN Pande 204 To 1= 
1942 A.W.B. (H.O ) 868-1948 A.L.W. 636=1942 

A.LJ 692-A I.B. 1948 AU. 429 (FB). 

- 8 h-^eope and (fftet^Ltmuahor for appltta- 

Hon to tit otidt amard expiring on SunJaf—SiKh at 
piieatim made on fallowing day—Judgment pronouneed 
on award earl,or on tame day—Efett •f—ArUtration 
A(t, S l7. 

After filing an award in Court, the respondent served 
notice on the petitioner on 2Ut November, 1^1 end 
obtained jadf^ment in terms of the award andtr S. 17 

ef the Arbitration .Act 00 22nd December, 1941. 


LIMITATIOK ACT (1908), 8.6. 

on the same day the petitioner presented an application 
to set aside the award. The last day of the period pre¬ 
scribed b^ Art. l58 of the Limitation Act for making 
such an application, tit . 21st December, 1941, being a 
Sunday was a day on which the Court Avas closed. 

that S. 4 of the Umitation Act did not extend 
the period in cases where the last date of the period was 
a day on which the Court was closed, but only gave to 
the part^concemed the right to make the application on 
the day^at the Court reopened, although the period 
had in fact expired and that, therefore, the privilege 
which that section conferred upon the petitioner did not 
prejudice tbe'right of the respondtnt to obtain judgment 
111 terms of the award on the expiry of thirty days from 
the date of the service of the notice and that consequent¬ 
ly. the Court had jurisdiction to pronounce judgment in 
terms of the award on 22nd Decembei, 1941. {Panek- 
J.) JOHUR MOLL Jugal Kishore v. Kasi 
PRASAD JHAJHARIA. ILE (1942) 2 Oal 160=203 
I.0.426=16 B.C. 425=A.I.B 1942 Cal. 666. 

S 5 — Appliiability—Applteation for leave to ap¬ 
peal at pauper. 

The provisions of S. 5. Umitation Act, applies to 
apolications for leave to appeal as pauper. {Bennett 
/.) Ram DotARl z'. AUan Ribi. 17 Lack. 628= 
1991.0. 614-14RO. 603 = 1942 A.W3. (0.0.) 79 
= 1942 E.D. 181= 1942 O.A. 67-1942 O.W.N. 106 
.= AJ£. 1942 Oudh 240. 

—8. fy—Order extending (ime—Absetue of notice to 
respondent—Irregularity. 

An order granting a« application for extension of the 
period of limitation for filing an appeal under Cl.-lS of 
the Utters patent (Calcutta) without giving notice of 
the application to th^' respondent is irregular and is 
liable to be set a^ide. (,Mitter and Akram, J/.) 
BaLCHaNU PROHirP. BBJOV.CHAND MaHTAB. JX. 
E (1942j 1 Cal. 403=203 I.O. 680=76 O L-J. 419= 
460.W.N. 181 = A.IX. 1942 Oal. 606. 

“8- 6—Scope—"Sufficient cause”—Existence of 
circumstances mentioned in Ss. 4 and 14—If can be 
considered. See l94l Dig,. Col. 743. Kavambo Pillai 
V. Court op Wards. 201 I.O. 84=16 E.M. 207= 
A.I.B. 1942 Mad. 170=(1941) 2 M.L.J. 878. 

' "S- b—Suffieient cause—Acute appendicitis a 
week before the expiry of limitation. 

Where the applicant suffered from acute appendicitis 
a week before the expiry of limitation for filing a revi* 
sioii petition and so was unable to file it till 16 days after 
expiry of the period of limitation, it was held that the 
delay in filing the revision should be excused and that it 
coold not be said that be was acting without due dili. 
geuce in not filing the revision until the last week. 
{Polloeh, /.) Madho p. Sham Rao. 1948 NX.J 811. 

- ^S. 6—SuK,eient cause—Deliberate adoption of 

remedy which results in delay- 

Where on the dismissal by the Chief Cocrt of Oudh 
of an appeal for nod-prosecuiion, the appellant waits till 
the expin of the period of Umitation for filing an appeal 
to the Privy ConncU and then applies for restoraiion of 
the appeal and on its rejection applies for leave to apoeal 
to Privy Council and prays f<w excuang the delay in filing 
it, there is no snffideot caa«e for extending time in as 
much ss the applicant deliberately adopted a remedy 
which in the end proved to be u-eless. {Thomas C.J. 
and Agarwal, J) JacdiSH KDMAR SiNGH P HaRI 
KriShenDas 1991.0 8S6-14E 0.625-1948 0. 
A. 135 - 1948 O W.N. 206 = 1948 A.W E.COaU66 
- A.I E. 1948 Oadb 368. 

--6—Sufficient cause—DiKmion of Court— 

Exertise of—Consideration — Respondent acquiring 
valuable rights—Releraucy. Set 1941 Dig., Col. 744. 
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LIMITATION AOT (1908), S. 6. 

KAVAMBU PiLLAl V. COURT OF WaRUS. 201 .0. 84 
-16 B M. 207-A.I^ 1942 Mad. 170=(1941) 2 M. 
L.J. 873. 

9. 5— Saffident cause—Ignorance of law. See 
U.P. ENCUMBERSD estates ACT. S 45 AND LIMITA¬ 
TION ACT, S. 5 1942 0.W.N. 438 = 1942 O.A. 386. 
• — ■ " 3. b^Suffieient eause-^Missing of train—But 
available time not dilistntly used. 

Where on the last day of limitation a personJboagh 
he missed the earliest train fails to avail himselrof the 
time available after he reached the place and presents 
the appeal after Court hours is not entitled to the indul* * 
gence of the Court as he has not been prompt in seeking 
bis remedy. (Tbomas, C. /.) BaldeO r. Tejja. 1942 
O.W.N. 476=20210. 87=15E.0.116*1942 A.W. 
E. (0.0.) 309 (3)=1942 O.A 376=A.I.R. 1942 
Oudh 488. 

■' - —S. 6—Sufficient cause—Mistake as to forum of 
appeal-'Connected suits with a common judgment, 
having different forums of appeal—Absence of negli¬ 
gence. See 1941 Dig., Col. 745. U. P. GOVERNMENT. 
Nazul Dept. v. Church Missionary Trust, 
association, LTn. 17 Luck. 487=197 I.O. 723= 
14 B.O. 342 = A I.B.'1942 Oudh 126. 

-S 6—“Sufficient cause”—Mistaken advice given 


LIMITATION AOI (1908). 8. 6. 

DEBICHand DOGRa. 199 I.O. 408-14 B.F. 670=8 
B E. 661=23 P L.T. 628=8 Out. L.T. 99=A.IB. 
1942 Fat. 99. 

— — 8s. -6 and 19 —Seope and eombined effect of^ 
Acknowledgment of debt during plaintiff's minority— 
If extends period of limitation up to three years after 
plaintiff's becoming major. 

The cause of action for a suit arose in June, 1926, at 
which date the defendant owed money to the plainti&’a 
father. The latter died on 10—9—19J7, the plaintiff 
being a minor. On 30—9—1927, the defendant wrote a 
letter to the plaintiff’s guardian, acknowledging bia 
liability for the debt. Jn 1935, the plaintiff brought a 
suit for the debt. It w^s pleaded that the suit was 
barred by limitation. 

Held, that S. 6 read with S. 19 of the Limitation Act 
had the effect of extending the period of iimitarion; the 
right to sue accrued to the plaintiff on the death of hia 
father when he was a minor; and the time from 
which the period of Jimitation h*d to be reckoned was 

the lime at which the right to sue accrued to the plain¬ 
tiff and not the time when the right to sue Mote at the 
date of the original caush of «t.on. When ;he»«;* an 
acknowledgment which is valid under S. l9 of the 
I imitation Act to save limitation in the ordinary course, 
the time from which the period of limitation is to be 


cause 

by pleader, 1941 Dig., Col. 475. KiSHaN CHAND must 6e taken to be the date of the acknow- 

r. Mahomed HUSAIN. 1991.0. 861=14 E.L. 434= and not the date of the cause of action. S. 19 

A.I E. 1942 Lab. 94. does provide a new rule of limitation and not 

S. 6— SuffUient cause—New decision of | gj.g|y * new starting point for the calculation of the 
Court. ../period. {Mackltn, J.) SHANTARAM SHANKAR p. 

A new ruling or a new statement of the law by High Bhai.CHANDRA.' IL.E (1942) 

Court cannot ^ pleaded as a ‘sufficient cause'for I som. 674 = 202 I.O. 196=16 E.B. 148=44 Bom.L 

ing the delay in filing an appeal. {Agurwal. I b, 622=A.I.E. 1942 Bom. 248. 

UEO V. MURLI DHAR Singh. 201 I.O ^ n-APpU<abilUy-Final decree in mortgage 

O-106 = 1942 A.W.E. (0.0.) 294=1942 • \tttit in favour of Hindu brothers—Some dtcrec'holdert 

1942 O.W N. 439= A.r.E. 1942 Oudb 4 j Mi/rcrr represented by eldest brother at next friend— 

^.b—Sufficient cause—ifean be \ Limitation for exeeutien—If saved, 
copy made by Post—Delay in transit t In a suit on a mortgage a preliminary decree was 

extended. for a copy of passed on 11—12—1928. An appeal from that was 

Where a person makes an appl'^ expiry of the dismissed by the High Court and the decree of the 
judgment so late as within 3 day* or chooses to original Court was confirmed on 1932. In ‘be 

period of limitation for filing an period of limlta- meanwhile a final decree was passed on 19—8—1V3Z by 

“ \7not be excused and time the trial Court, but before that the original plaintiff, a 

5ioi., the delay in the transit cann IN- Hindu had died and in his place, bis four sons, two 

cannot be extended pnder 1942 O.W-N majors and two minors, were brought on the record _ 

--- oampaT ... 1942B.D. 280 Ms legal representatives, and the final decree was m 

favour of all of them, the minon being represented by 


dradeo Singh v. R\^»7siidp.) IW 

-1942 A.W.E (Eev.) *^^^uncertainty in the law as I threldet soi aVneirt’VriendT* An exccaUon'pciition wm 
_ S 6--SufficientcaU5^Un“^«‘"‘y >"*« p ,«*urned for rC- 

to proper remedy- (1942) Nag. 487. medyiiig some defects, which weie never 

RAO s> TARW^tiBA _ • by minor defendant to set N'*^^' and was therefore rejecte . on20—11—1933 

-B. 6— Appl'«J‘ ^edings in execution—Not pen filed another execution filed rnore 

aside sale °‘Ahe Act. ^^rPRACTlCE-NOTlCE U^d it was urged that the 

governed by S. 6 2 M.L J. 668. ‘‘‘an years after “‘*of the decree- 

OF 134-8 and 144-Applicability- jas not barred by friend could not 

-manager of math-Suit by succeeding ‘»?Mers were minors and the r n«r 

Alienation asjde—Limitation—Interval of tijne g‘''e a discharge under S. 7 0 ^ ^ 

inanag®^ and appointment of other—Effect to eive a discharge in 

deal I wa . .. ^ «... ioai next fnonH not comDeteni to give u 


of successor—If extends limitation. See 1941 
“"‘”roi 746. Vbnkateswara Sarma t'. Venka- 
% -VYYAR. 199 I.O. 226=14 E.M. 623=(1941) 1 
SL'i 644 tP.B ). ^ _ 

* —. «• 6 and 7—Scope and effect—If give fresh 

period of limitation. 

Ss. 6 and 7 of the Limitation Act do not give a fresh 


deed by kamawan and senior Anandiravan . 

executing also as guardian of minor meters 

i^rson entitled to Institute the suit" at the time from after majority to set aside deed Limi 

S the period of limitatiem was to be reckoned. Starting point. « M M9 

(V«? An<tnd Varma, //.) BHaGawaT PRaSaD ». I KUNHI Kannan. 197 LO. 246-14 E.M- S4». 


period of limitation; in order to take advantage of S. 6, 
the person claiming to lake advantage of it must be a 


next friend was not competent.... o--- _ 

respect of the decree, limitation ^or «xecuUon wai 

under S. 7 of 

Ayyangarand Kusshs Faman, //J j 

t'. Javarama RAO. 66L.W. 8S5=(1942) 2 M.i^ 
736. • p.,. 

S. 7-.4pplic.bUl.,- 


















INDIAN DECISIONS. 




LIUTTATIOK ACT (1008). 8. 7. LIHITATXON ACT (1008) 8.10. 


“ ' 8- 1—HtnJm ftmilf—Ditrit Maintd hy 

im nut hrmiikt im mm/ »f inni fam’ty Urm 
^ »f k/ms/tf 4Md SI m/xt fritn/l tf miKvr — 

d*stsers/msms/rr le ftve dittkaryz-^Sx/euHtn affiti- 
estism hy itm diimtti/d st timt'ksrr/d-^Suiufiimi 
sppiustim ky minar sn sttsimnf ms/srity^/P bsrrtd 
-‘RmJt sf res JoJicsla— C. P. Csdt, 0. 32. R. 6. 

If a nunajtcr of a Joint Hinda family consisting of 
bimseff and bis minor brothei obtains a decree in a suit 
bfOQght by.nimin the name of (he joint family firm on 
hU own behalf and as next friend of the minor, he can 
not lawfully receive any money which may b^ jointly 
due to them undef the decree wiibont the leave of the 
Coart in view of the prohibition contained in O. 32, 
R. 6. C. P. Code, and beis consequently not in a posi* 
lion to ^ve a valid discharge for the decretal debt with* 
out first obtaining such ftave. The probiWtion is not 
removed merely because the decree is passed in the 
name of the firm without further mention of the minor. 
Consequently if an application for execution of the 
decree filed by the manager is dismissed as barred by limi¬ 
tation, a subs^uent application for execution filed by 
the minor within three years after attaining majority is 
not barred either by reason of S. 7 of the Limitation 
Act or by the principle of rtt judi/ata. When the leave 
of the Court, is necessary for the manager to receive the 
decretal money on behalf of the minor, it U not possi 
ble to regard an execution proceeding filed by him as a 
representative proceeding of such a character as to 
^ determine finally the interests of the minor by the 
rule of constructive r/s judicata, although when pro¬ 
ceedings have simply been brought in the name of a 
firm without any disclosure of the fact being made that 
there are minor members there may be good reasons 
for regarding execution proceedings brought by a 
managing member in the name of the firm as being 
Kprwentative proceedings. {Ttk Chxnd and B/ek/tt. 
/J.) RAM Parkash Chandra v. jodh Singh. 203 
I.O. 296-16 E.L. 188-44 P.L.B. 388-A.IE. 1842 
L«h. 280. ^ 


Vi—“Applicahility—"F or tk/ pur pest of fal' 
lowing in kis or tktir hands sutk properly,"—Mtamngof 
-^Suit for money decree in respect of legacy hegueatk' 
td under will ^Defeniiants appointed executors and 
trustees of estate by will — Suit—If falls under S, 1^- 
Art. 123. 

The words "for the purpose of following in his or 
their hands such properly," In S. 10 of the Limitation 
Act, mean for the purpose of recovering the property for 
the benefit of the tru't in respect of which it had been 
given, so that when property Is used for some purpose 
other than the proper purpose of the trust in question, 
it may be recovered without any bar of time from the 
hands of the persons indicated in the ieaion. Where 
the plaintiff in a suit against the persons appointed exe 
cutors under a will and truiiees of the testator’s estate, 
seeks a money decree In satisfaction of a legacy alleged 
to have hien bequeathed to him under the will, he cannot 
be said to be suing to recover any property for the 
benefit of the trusts created under the will. Nor can 
such a plaintiff be said to be beneficially interested In 
the trust eaiaie, when all that he can claim is bis share 
of the interest In a sum of nidhey which was directed 
to be, but was not invested. In "some good security " as 
directed by the testator in bis wUI. The suit docs not 
fall under S. 10. bilt falls under S. 123, Limitation Act 
as the suit is one for the recovery of a legacy pure and 

iT^ ’ Gopai.das’-. H.m'anSa? 

E, (1842) Ktr 882-A.I.B. 1942 Sind 145. 

——8.10—Applicability—High priest of temnle—If 
rustet. dVr IWl Dig., Col. 749. BAlDYANATHjt w 


I Urmila Dbvi. 21 Pftt. 86-I:L.B. (1941) Ear. (P. 
0.) 176 - 44 P.L.B. 200 - 74 0 L J. 440-1841 O.W 
N. 1367-8 BE. 161-1942 P.WN- 1-66LW.31 
< -1842M.W.N.106-44Bom.LB. 183-46 O WN. 
377-1942 A.L.J. 63- (1942; 1 M L J. 8 (P.O.). 

■ 8. 10—Applicability — "Specific purpose"— 

Meaning of—Nattukoltai Cbelties—Money deposited 
with person at time of marriage of daughter—If 
express trust created in favour of children of marriage. 
.Jrr 1941 Dig., Col. 749. PaLANUPpa Cheitiar v . 
NaCHIappa Chtitiar. 200 10. 367-16 B.M. 
26-(1941)8ML.J. 658. 

" “ ' “8 10—Applieabtlity^Suit against legal reprt 
sentatspes of deceased trustee for moneys misappro^ 
priated. 

S. 10 applies to a suit against the legal representativ* 
of a decea^ trustee for the recovery of a specific sum 
of money misappropriated by him. The suit is in es* 
sence a suit to follow 'trust property in the hands of 
the legal representatives of the trustee. {Milter and 
Khundkar, //,) AMIVA KRISHNA KhaN v. DEBEN- 
DRA Lal Khan. 46 O.W.N. 866. 

8 . 10 —Applicability—Suit for profits by admi¬ 
nistrators of trust property—Defendant entrusted by 
plaintiffs with property for safe custody and manage¬ 
ment. 1941 Dig., Col. 749. ShRI Mahadroji*/. 
Baldeo Prasad. I.L.B. (1942) Nag. 92-201 1.0. 
220-16 B.N. 33. 

' ‘8. 10— Applieability—SuU for ruovtry of money 

from estatt^Defendants executors and trustees of estate 
under will—Suit if falls under S. 10. 

A suit which is expressly stated to' be a' "suit for 
declaration and recovery of Rs. 9426-1 3," the declara¬ 
tion being wholly unnecessary and merely constituting 
the grounds on which the plaintiff bases bis claim to a 
decree, and which in substance is one for recovery of a 
sum of money from an estate, of which the defendants 
are executors and trustees under a will, it not a suit for 
the purpose of following, in the bands of the defendants, 
trust property or the proceeds thereof, ’(Lobo /.) 
Gopaldas V. Hemandas. I L.E. (1942) Ear 392- 
A.I£. 1942 Sind 146. 

“■8- 10— Applicability — Trust void—Trustee's 
possession, if adterse to true owner. 

Where a tru'tee has been in possession for upwards of 
12 years, of property under a trust which is void under 
the law, an action against him by the rightful owner 
would be barred by limitation under the statute, the 
reason being that the possession of the trustee is as much 
adverse to the true owner as that of any trespasser. The 
property in respect of which the direction in the will 
creating the charitable trust is void cannot be said to 
have "vested in trust for a specific purpose" and there¬ 
fore S. 10, Limitation Act, can have no application and 
the executor must betaken to have held the property 
adversely to the true owner and jf he so holds it for the 
statutory period he would acquire a good title to It. The 
fact that the house tax receipts were issusd by the 
Mtfnicipaliiy In favour of the deceased testator is no 
prodf'tbat the executor was not'holding the property 
adversely to the heir. {Sir Madhaian Nair./) HEM 
Chano f. Tkary LaL 203 1 0. 1-47 C.WN.46 
(2)-9 B.B. 70-1942 A.LJ. 718-1948 A.L.W. 7- 
1943 O.W.N 1-66 L.W. 8-46 P.L3. 36 = 16 B.P. 

PO. 64-(1943) 1 M.L.J. 11 

® ^Pf^l^^^lltf—Trststee tor specific Pur^ 

p>tt—F^cCHtor HnJ,r otf/.H'A/w trustee. 

Wheiher an executor under a will is a trustee for a 
specific purpoM within the meaning of S. 10. Umltatlon 
Act. depends upon the facts of wach case. S. 10 will 
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LIMITATION ACT (1908), Art. 12. 

apply to an executor under a will who is therein expressly 
called trustee and is entrusted with the testator’s proper¬ 
ty for certain de6nite purposes. When a will appoints 
certain persons to be trustees of the testator's will and 
trustees of bis estate, and authorises them “the trustees 
to appoint by will or deed their successors in the office 
of such trustees, on their death.” and the will further 
provides that “in default of such appointment, the snrviv 


Proceedings by Official Receiver to annul alienations^ 
Subsequent suit by creditor under S. 53, T. P, Act 
ing trustees shall have power to appoint any person in —Time taken in insolvency proceedings—If can he 
place of each deceased trustee," it must be held that the excluded—Insolvency proceedings—If outsfde scope of 


LIMITATION ACT (1908), Art. 16. 

• 

'■ "S. 14—Applicability ■— Failure to give proper 

notice to Official Receiver in earlier proceedings^- 
Piaintiff guilty of negligence. See 1941 Dig., Col. 
752. Amar Nath v. BaSANT Ram. 199 I.O. 886= 
14 B.L. 436. 

S. 14— Applicability—Insolvency of debtor— 


executors named in the will are trustees for specific pur- ; S. 14. 
poses within the meaning of S, 10. (I^bo, /.) GoPal- 
DASt'. HemandaS. ILB (1942)Ear. S92=AI.B. 

1942 Sind 146. 

“ • “S. 12— Applicability—Copy not neeessary-m-Tirne 
for obtaining copy—Right to claim exclusion. 

The time for obtaining a copy has to be excluded under 
S. 12 of the Limitation Act even if no copy U necessary. 
{Middleton.) MaHABIR SINGH V. RaMDAS ROUT. 

8 B E. 330. 

■S. 12— Applicability—Revisions. 


S. 12 allows the time spent in obtaining copy of decree 
to be excluded, but it does not apply to applications for 
revision, probably on the ground that there is no period 
of limitation prescribed in the Act for an application 

for revision, {Agarwal, KaLLU Mal r. MUNI- ... . .. 

I r/^itor who IS the plaintiff in the later suit under S. 53 


In computing the period of limitation for a suit by a 
creditor under S, 53 of the Tiansler ol Property Act for 
a declaration that certain alienations made by a debtor 
are void, the period of limitation being six years from 
the date of the alienations under Art. 120 of the Limita¬ 
tion Act, the time taken in prior proceedings by the 
Official Receiver in insolvency to get the alienations 
annulled under Ss, 53 and^54 of the Provincial Insol* 
veiicy Act against the same debtor, cannot be excluded 
under S. 14 of the Limitation Act. S. 14 canThav.’ no 
application to the case, because in the first place the 
plaintiff in th^ later suit is not the petitioner in the 
prior proceedings and in the second place the ctuse of 
action is also different. Although the Official Receiver 
prosecutinc the proceedings under Ss. 53 and 54 ofihe 
Provincial Insolvency Act might represent the creditor, a 


26-1942 O.W.N. 336=1942 A.WE. (O.O.)220 
1942 0. A. 241= A I.B. 1942 Oudb 392. . 

-S. 12 (2)—Applicability—Madras Village Courts 

Act, S. Tb—Ex decree by Village Court—Appliw- 
tion to District Munsiff to set aside—Time taken for 
obtaining copy of decree of Village Court—E xcIusiot o. 
i-r. 1940 Dig.. Col. 751. Standard TvPB_fouN. 
DRy». Venkataramaniah. 199 1.0-®®* * 
M.618=(1941)1M-L.J.640. 

—3.cT Ml UMA 

khan. 17 tnc. 

'a 12 fSJ-7'*V7r^ 

-B. 12 filed within time. 

Exclusion— AppltcffUm for e t^e judgment 

Where the |s filSi within the period 

sought to be apaed obaining thecopy 

o£ iimitatioDv then j 2 ( 3 ) from the period of 

must be eAd-'i!!', a'pl*al. {Shirr.tT, S.M. enJ 
limitatioivfor filing “>« -.. 


irmitationror BaNWaRI LaL. 1942 

RAM 1942 A.WE. (E«V.) 146 
(SapP ) 1«6 (1)=1942 E D. 198 (2). 

^^^~^,^\A^At,pliettbiltty—Competent tribunal rtfus- 
Ary>absence of jurisdiction^ 

*'*S^I4‘'onIy^Pplie9 when time has been spent rn litiga- 
.. rnurt which for want of jurildiction or other 

Smi.a" cau“ ^ to givi relief. It does not 

flDDly when there is no want of jurisdictton and when the tation ^,. 1 , o. - "V ',a- ,\s^' r T Act. 

fribonal refuses to interfere with the order of annul an encumbrance under o. 10/ ot me * • 


competent tribunal . , 

lower Court. (Rowland and Chatierji, JJ.") SHEO 
oaidhari Singh t». kameshwar sngh. 200 1. 
0 809=8 B.R. 668=14 R.P. 647=23 Pat.L T 263 
- A.I.E. 1942 Pat. 378. 

■ ■ - 3 . 14— Applicability—Conditions—Earlier pro 

feeding—If lo ke a suit initiated by plaintiff in later 
suit. 

S. 14 does not require that the earlier proceeding 
must have been a suit; nor does It require that it must 
have been initiated by the plaintiff in the later «uit seek¬ 
ing advantage from the section. (Davis, C./. ami 
Weston, /.) MadhavdaS Parmanand V. Jan Maho. 
MED. I.L.B. (1941) Ear. 496=1991.0. 438=14 
R.S. 181 -A.I.E. 1942 Sind 37. 


of the T, P, Act cannot be said to be prosecuting Ibe 
proceedings under the Insolvency Act. 

Quaere: Whether S. 14 of the Umltation Act can have 
an application to any insolvency matter and whether pro¬ 
ceedings in insolvency are completely outside the scope of 
S. 14. (Leach, C./. and Byers, J ) RaMA NaIDU v. 
Gangi REDDi. I.L.E. (1942) Mad. 862= 202 I.C. 
490= 16 E.M. 516=1942 M.W.N. 430=66 L W. 301 
= A.I.E. 1942 Mad. 483=(1942) 1 M L.J. 688. 

' ' S. 14—Applicability—Suit under O. 21. R. 63, 

C. P, Code—Suit. failir^g for want of prayer for 
possession—Withdrawal with liberty to file fresh suit— 
Freeh suit beyond time—If saved. See C.P.O;, O. 23, 
Rr. 1 and 2. (1942) 2 M.L.J. 442. 

-S X^—Applieabitity—Previous ease disposed of 

on merits—Not right to deduction of time. 

Where a previous suit or proceeding has been dis¬ 
posed of on the merits, it cannot be said that the Court 
has been “unable to entertain it." within the meaning 
ofS. 14. (King and Kunhi Raman,//.) RMABA- 
PAYYA V. BaSaVayVA. 66 L.W. 644 T 

W.N. 820 (2)-A.I.E.1942Mad- 713=C1942) 2 M.L. 

J. BIS. 

-S. 14 (2)-ApplieaMily-Applicaeson under 

S. 167 of the B. T A't -Time spent P'*' 

eeedings under S. 174 (3)-/^«'^5 t ;-j. 

Assuming that by virtue of S. 29(2) of ... 
tion Act, S. 14 (2) would apply Jo 


an encumurance * 7 ' 

the time spent in resisting proceedings under b. 1/4 W 
of the B. T. Act to set aside the sale cannot ix at- 
ducted in computing the period of limitaiion 
applicaiion. In the first place, the appUcation ond 
S. 167 and the resistance to the 
S. 174 (3) are not “for the same reliefs. Se^nJ'? 
this is not a case of the Court not having been 
entertain the previous proceeding fr*m 
diction or any cause whatever. 

Lal V. Amluk ChanDJI. 46 C.W.N. 706. , . 

-S. lB-£xe/usion of time spent in the tnsdxencf 

Court — Ptrmisuhility. , , an 

An order of adjudication adjudging 
insolvent is not an order stajmg suit agams 
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LIMITATIOK AOT (1908), S. 18. 

d«nt because Ua effect is not to stay proceedings against 
the in«oIvent but merdy to impose upon the decree 
holder the necessity ot obtaining leave from the Conit; 
it is when leave is refused that it can be said that therei 
is an injanctioo and an order staying the proceedings in - 
execution of the decree. (Grtur, /.) NaNDLAL v. 

Ramdaita. I.I..E. (1942) Nag. 306=1942 N.L.J. 
294. 

— -3. 18—Applicability—Appeal under S. 25, 

Bengal Land Revenue Sales Act—Delay in filing—If 
can be excused under S. 18, Limitation Act. Ste 
Bengal Land Revenue Sales act, S. 26. 8 B.E. 
897. 

-—S. 19 — Aeinowltdgmmt—Admi$tion by prior 
mortgagtt in his suit of genuineness of puisne mortgage. 

Where a subsequent mortgagee who is impleaded in a 
suit on the prior mortgage produces the mortgage in his 
favoor'and its genuineness is admitted by the plaintiff, 
the prior mortgagee, and it is recorded and signed, it 
amounts to an acknowledgment of liability within the 
meaning ef S. 19, Limitation Act. {.Thomas, C.J. and 
Agtirwal, /.) SHEO PRASADt-. MST. PARKASH RANI. 
1942 O.A. 667=1942 A.W.B. (0.0.) 366=1942 A-Ii. 
J. 786. 

—;—S. 19 — Aeknowledgment by mortgagor after 
parting with all his interest in hypotheea to a purchiser 
—Does not bind the purehasem 

Acknowledgments made by a mortgagor after he had 
pxn«id with ail his interest in the raoitgaged properly to 
a purchaser do not bind the purchaser, {lord Athn.) 

Bank OF Upper India. Ltd. v. skinner. IL.B. 
(1942) Lab. 686=47 C.W.N. 43=202 I.O. 740=66 
L.W. 854=1942 A.L.J. 648=16B.P.O. 48=9 B3. 
67=1943 M W.N. 1 = 1942 O.W.N. 604 = 1942 A.W 
B.CP.O.) 41 = 1942 AL W 660=A.IB. 1942 P.O. 
67-(1942) 2 M.L J. 659 (P.O.). 

[See also R.H, SKlNNBR v. BANK OF UPPER INDIA 
LTD. 2021-O. 742=16 B.P.O. 47= 47 O.W.N. 46 = 

9 B.B. 58=I.L.B. (1942) Lab. 684.] 

■88. 19 and 21 (3) (b)— Aeknowledgment by 
manager af joint Hindu family after his adjuiieaUon 
keeps the debt alive against eoparctners. 

The acknowledgment of a debt made by the manager 
of a joint Hindu family after he was adjudged an insol¬ 
vent can save limitation as against his other coparce¬ 
ners. {Wadtworlk. J.) VVAGRttSWARUDU P. BHAD 
RAMMA. 2041.0.245 = 1942 M.W.N. 480=AXE. 
1942 Mad. 721=65.L W.608= (1942) 2 M.L J. 288. 

S. 19 —Acknowledgment—Effect of—Fresh cause 
of action. See 1941 Kg., Col. 754 Bhawani Sankar 
JAISI p^Ganga Prasad. 198 I.O. 616=14 B.E. 204. 

8. 19— A.-knowledgment—Esuiorsemenl of pa^ 
ment on promissory note—If amounts to aekmrxdedg 
ment. 

A mere endorkcment of payment on a promissory note 
cannot be held to be an acknowledgment of liability 
within the meaning of S. 19 of the Limitation Act. !f 
the endorsement acknowledges a liability to my the 
debt, then it would fall under S 19; but a mere 
en.loriement stating that a particular eum of money ha» 
been paid merely acknowledges the fact 0 / payment and 
not a Habilliy for any debt. cl/ w 

Mamokar ImH, /.) ShyaM BaLLaV NaNDi i 

Dolcobind Sahu. 200 I.O. S06-8BB 666= la 
B.P. 649-24 Pat. L.T. 21-8 CutL.T 1 “?^ 
1942 Pat. 396. . 1-AXB 

-r?‘ ^\'‘''‘,^''r'^^rn<nt~F.Hderstment of e**. 

ment if aekmowledgment-^Open Poymemts—Eitot of 
l^re slatemenis of pay■»wn^ endoned on a promi*s<irv 
note cannot serve as acknowledgments of the debt undo 
the promfswry note. If lloUtatlon is to be Ufed »£ 

y, D. 1W2-42 


LIMITATION ACT (1908), 8.19. 

S. 19, Limitation Act, one must be able to read Into 
an endorsement not merely that a payment has been 
made but that a further sum is admitted to be due, 
{Horwill, y.) NARASINGA RaO V. Rangayya. 1942 
M.WN. 686-66 L.W.808=A.I.B. 1943Mad. 133 
=(1942) 2 M.L. J. 610. 

■ ' -S. 19 — Acknowledgment — Endorsement of 

'Rs. 2/4’ on back of note with thumb mark ef debtor. 

Where there was an endorsement of ‘Rs. 2/4’ on the 
back of a promissory note and there was also the thumb 
mark of the debtor it was held that it did not amount 
to an acknowledgment within the meaning of 19, 
Limitation Act. {Bennett and Agarwal- JJ,') DurgA 
Prasad e. Kishuni. 202 1.0.750 = 15 E.O. 160= 
1942 A.W.E. (C.C.) 341 (3)^942 O.W.N. 682- 
1942 O.A.498-A.I.B. 1942 Oadb 508. 

■■ '“3. 19— Aeknowledgment of liability in respect 

of a charge under S. 55 (4) (i), Transfer of Property 
Act—Registration, unnecessary. 

Ad acknowledgment of liability in respect of a charge 
under S. 55 (4) {b) of the T. P. Act does not of itself 
create any title or right in the owner which would 
-attract the provisions of S. 17 ( 1 ) of the Registration 
An, but it is a mere statement, art admission of an 
existing fact. As such, registration is unnecessary, 
{Grille, /) SbTH PaRASRAM SewaRAM DHAKHaD 
V. PUNAMCHAND. I.LB. (1942) Nag. 641=201 I. 
C. 748 = 15 E.N. 60 = 1942 N.L.J. 412-A.I.B. 1942 
Nag. 102. 

■S. 19— Aeknowledgment—Old Jebt—Rertewal 
—Promissory note and reeeift executed — Inadmissibi' 
lily of promissory note—Receipt can serve as an aeknoun 
ledgment—Right to interest." 

Where in renewal of an old debt a promissory note 
and a receipt are executed and the promissory note is 
found to be inadmissible owing to insnfiici'’ncy of stamp 
the receipt can be relied upon as an acknowledgment of 
habihty within the meaning of S. 19 of the Limitation 
Act. In such a case the interest on the origlnaMoan 
which was calculated up to the dale of the receipt as 
shown therein may be allowed, but intere-st from that 
date up to the institution of ihe suit cannot he allowed 
[Bennett. /.) SUNDER LaL v. NanHU. 200 I.O. 6 I 6 
= 16 B 0. 12= 1942 OWN. 343 = 1942 A.W.B. (0 
0.) 222-1942 OJl. 248=A.IB. 1942 Oudh 888. 


- S. 19—Acknowledgment—Partnership—Firm’s 

name given but not signed—Sufficiency. See 1941 Dig., 
Col. 755. Hrr Ram v. Subhag Chand. 16 Luck. 
lUfJ. 

? ^9^A'kMowledgment — Promiss-ry note— 
Endorsemmt stating that amount paid towardi the 

An endorsement on a promissory note, “paid Rs. 350 
towards this promissory note and endors^ ibe payment 
hereon, can be read as an acknowledgment of liability 
under S. 19 of the Limliatioo Act The use of the 
words towards ’ in Itself implies that more remains to 
be paid, that the payment is made on account of a 
larger sum due under the instrument {Leach, C./., 
Hnsknaswtmi Aiyangor and Bell, //.) VrnKaTA 
CHBLAMIAH r. AnNaP<K)RS-AMMA I LB. (1948) 

®®6“15B.M. 844 - 55L.W. 

Mad. S6S 

= ',194211 M L J. 469 (F B,). 

T®.- .^^"•^^*-“’’'f-^tnesst"-Statement of /raA- 
,ttt<s tmUaliti by debtor—Suf^otKcy to ss:c limita 

A statement of liafailitiaa which is initialk-.l by the 
J«btm at tbeeod or bottom in acknowlcd,;''?''< i** 

»rrectneM is an ’‘ackoowtedgment” which.wc-’ i 
• llmitatioo under S. 19. {Oach, C. J, Bytri, J.) 
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Raj^h of Tari^ V, Rama Rao Pantolu. I.X.R- 
(1942) Mad 937-1942 M.W.CT. 632=55 L.W 398 
“A.I.R. 1942 Mad. 680=11942) 2 M.L.J. 242. 

— —S. 19— Acknowltdgment~‘lVriiiHg signed by 

debtor containing details of account and stating amount 
due —Recital of handing over to creditor of title-deeds 
of value of debt—Use of word “bhuklan”— If denotes 
novation—If saves limitation. 

A writing by the debtor containing the details of the 
account of the creditor, stating that a specific amount is 
duo to the creditor on the date of the writing and signed 
by the debtor is unquestionably an acknowledgreni 
satisfying the requirements of S, 19 of the Umitatiori 
Act. Where it is further recited that the debtor has 
handed over to the creditor documents in his favour the 
value of which is equivalent to the amount of the debt due 
to the creditor, without any formal assignment, the mere 
fact that the word "bhuhtan" is used (meaning satisfied 
in full) would not make the writing anything other than 
an acknowledgment. In the absence of a formal assign* 
ment of the title-deeds in favour of the creditor, there is 
no novation of a contract within the nuaning of S. 62 
of the Contract Act, but only an inchoate proposition or 
arrangement for the liquidation of thedelrt. It cannot 
therefore be held that the writing is not an acknowledg¬ 
ment sufficient to save limitation. (Varma and Manohar 
Lali, //.) Ram iriN Singh v. Ramparichhan 
Singh. 199 I.c. 657=8 BR b08 = 14R.P. 616=22 
Pat.L.T. 1057=A.I.B. 1942 Pat. 170. 

■ '8. 19—Admission of liability in application 

befoieaDebt Conciliation Board—If saves limitation 
Set 1940 Dig.. Col. 787 JaWanMAL v. AKaJI ANAND. 

I L.B. (1941) Nag. 761. . . 

3 19—‘Agent duly authorised*—Judge signmg 
deposition of witness—If an ag'-nt of the witness. See 
1940 Dig., Col. 787. GajauHaR PRaSAD p. Udai 

CHAND. I L.E. (1942) N»g-182 

-S. l9-Arplicability-Acknowledgo««l on^a^^^ 

lity-What constituies-Acknowledgmem of Hjbi “7 

particular debt-Necessity for ^ D.g,. CoL 756. 

OFFICIAL ASSIGN8E. m T T AfiO ’ 

■1981.o. 611 = 14 E M. 4812 M.L J. 460. 

-SB 19 and 20 -AppHcabimy-Promis.ory note 

Payment not aPP^P"'',''' 1941 Dig., Col. 756. 

Mon as acknowledgm*" • ( 1942 ) Mad. 405 = 

201Io''l824rs.M.2M-''’‘2 M W.N. 31 = A.I. 
E 19 i 2 Mad 146 = (1941) 2 M L.J. 848. 

R. waa. 20-iP#/<*«w seope—Payment in 

respect of promissory note and paymoU towards amount 
dut under nc(e ^DisUfutton^Payment tnefftcUvt 
under S 20 _ Jf can amount to acknowUdgmtnt und^f 

*Ss. 19 and 20 of the Limitation Act are'quiie inde¬ 
pendent of each other. A dorumenl may be an acknow¬ 
ledgment within S. 10, although that does not 
evidence part-payment within S. 20. Whether in 
any particular case the document relied on amounts 
to an acknowledgment must depend on the language 
of the document while a state.-nent that something has 
been paid "in respect to a promi-sory note" does 
not involve any adniission that something more 
remains due on the note, a payment made >n part- 
payment or towards payment of the amount due oh the 
note does involve an admission that there is something 
jnore due. and is thus an arknowledement of the right 
of the creditor to sue on.the note. Where a loan is 
made by the plaintiff to the defendant, which is entered 
ill the khata of the plaintiff, the entry being signed by 
the defendant, and within three years of the loan an 
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LIMITATION ACT (1908), 8.20. 

entry is made in the khata signed liy the defendant, to 
the effect, “credited Rs. 30-10 0 on December 15, 
1934, as the price of paddy".."This has been credited 
this day, i Hb April, 1935, towards the above amount” 
and the payment is not made in respect of interest but 
the creditor appropriates it towards the interest, the 
payment does not operate to save limitation under S. 20 
of the Limitation Act, because it is neither a payment 
of interest as such within the first paragraph of S. 20, 
nor a part-payment of the principal within the second 
paragraph o( S. 20. But the endor.«ement does clearly 
amount to an acknowledgment nithin S. 19 and saves 
limitation. (Beaumont, C./ and^lVadia,/) KeSAR- 
MaL INDAJI ShET & NaRAVAN VlDYADHAR. I.I*. 
R. (1942) Bom. 612=202 I.C. 277-16E.B. 146=44 
Bom.L.B. 426=AJR. 1942Bom. 218. 

-S. 19—Scope—If provides new rule of limitation 

—Minority of plaintiff on date of acknowledgment of 
debt—Effect on limitation. See LIMITATION ACT, 
SS. 6 AND I9 4t Bom L R. 522 

-Ss. 19 and 21—Scope—Mortgage by Mahome- 

dan—Death of mortgagor—Acknowledgment by some 
co-heirs—Effect of—Claim barred as against some heirs 
—If barred as a whole. See 1941 Dig., Col. 757. HAKIM 
SAtYin FIDA ALI V BnUNESHWARI Kuar. 19910. 
566 = 8 B E 600=14 EP^ 602=23 PatJi.T. 431“ 
a le. 1942 Pat. 73. 

■ —S. 19—Separate remedies in respect of same 
transaction—Acknowledgment in re-^pect of one—If 
saves limitation as regards the other—Promissory note 
for unpaid purchase money—Acknowledgment—If saves 
limitation for suit to enforce vendor’s lien for unpaid 
purchase money. See 194JI Dig., Col. 757. Sayed 
ABDUL Hug V. USMAN KHAN. 201 I.C. 172= 16 B. 
M. 266= 1942 M.W.N 102 « A.I.E. 1942 Mad. 167. 

-S. 19— "Signed”—Afeaning of. 

‘‘Signed” in S. l9 includes initialling i it 5s not neces¬ 
sary that there should be a full signature. (Leaek, C. /. 
and Byers, /.'» RAJAH OP TaRLA v. RaMA RaO 
PaNTULU. IJj.R. (1942) Mad, 927= 1942 M.W.N. 
632=65 L.W. S98=AJ.E. 1942 Mad. 680=(1942) 

2 M.L.J. 242. 

-8. 19 (\) —Acknowledgment —Morigoior 

acknowledging prior mortgage in later deed—If saves 
limitation as against intermediate mortgagees. 

Agatwala, J .—An acknowledgment by the mortga^r. 
of a prior nwrtgage in a later mor»gage executed by him 
is sufficient to save limitation as against intermediate 
mortgagees who hold mortgages executed before the 
icknowledgmenl. To confine the word "acknowledf- 
memV in S. 19 of the Limitation Act to an a knowl^r 
ment made prior to a transfer or mortgage would be o 
aod to or alter the language of the section. 

and Manokar tall, JJ) 316= 

RAM Bilochan Singh. 198 I.O. 3-8 B.B. aie 
14 E.P. 377=1941 P.W.N- 667 =A.IE. 1942 Pat. 

X66 

—— S. 20 -Acknowledgment 

of debtor—If nece^sary. See 1941 a t ft 

Gobind Ram p. CHUNi Ram JamunaDas. aajs. 

1942 Pat 47 ' 

-s ^Appluahility-Dehkkan 

Belief Act. S. 3 («r)-.5«'/ under—Benefit of S 
LimiUtson Act—/' available-UmHaUem 

The effect of S. 29 of the Limitation Act 'S *batiPjM 
case of a ^luit falling under a ^'peciaI or local . 

prescribes a different period of limitation . , 

the Limitation Act. the plaintiff will no';«? 
the benefit of S. 20. Tbe Pekkhan 

Relief Act is a special or local law, and the Hnefitoi 

S. 20 of the Limitation Act Is not therefore available to 
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LIMITATION AOT (1908). B. 20. 

i plaintiff who brings a suit under the special period of 
limitation prorided for b; the Dekkhan Agriculturists’ 
Relief Act, in view of S. 29 of the Limitation Act. S. 20 
will noUberefore apply to a suit falling under S. 3 (w) 
of the Dekkhan Agriculturists’ Relief Ac^. y.) 

Keshav Krishna t>. Bhagivan Sambu. 200I.C. 12 
= 14 B.B. -888=44 Bom.L.B. 138=A.I.B. 1942 
Bom. 381. 

' ■ 8. 20— Appli(ability—"lnttwtst as such*— 
"Perscn liable to pav the debt"—Mortgage decree — 
Subseaueut payment ly mortgagor towards principal ^ 
interest and costs oi decree and endorsement in copy 
of decree—Mortgagor parting with entire mortgaged 
properties before payment—Personal liabijify rsot 
enforceable at time of payment — Payment—If saves 
limitation for execution. 

A mortgage decree was obtained on 13— 8—1935, and 
the decree-holder applied for execution on l5—4—1940. 
For the purpose of saving limitation he relied on’a pay¬ 
ment of Rs. 79 made by the mortgagor on 15—5—1938, 
towards the principal, interest and costs of the decree, 
which payment was endorsed on the decree-holder's copy 
of the decree. The decree-holder claimed that this pay¬ 
ment saved limitation for execution under S. 20 of the 
Limitation Act. It appeared that the mortgagor clearly 
contemplated payment not merely on account of princi¬ 
pal with or without costs but also on account of interest, 
though he left the exact appropriation to the aecree- 
holder. It, however, appeared that the mortgagor hid 
parted with all interest in the mortgaged properties 
before the payment relied on. It nas not shown by the 
decree-holder that the payment was made at a time when 
he could have enforced any personal liability against the 
mortgagor. 

that the payment made by the mortgagor 
though it was a payment of interest or sueh, was not 
made by a person liable to pay the debt” within the 
meaning of S. 20 of the Limitation Act as the mort¬ 
gagor had at the time no longer aitytbing to do with the 
mortgaged properties against which alone the .decree 
could have been txeculwl, and the payment therefore did 
not fall within the s«:llon so as to save limitation. 
[Marries, CJ. and Dhavle, /.) RamSWARUP FRaSaD 

.Singh ». Harirar Prasad Singh. 21 Pat. 35o» 
202I.C.64 = 16B.P. 86-8 B.B. 889 = 23 PfttLT 
S28-*AJ.B 1942P4t.86S. 


-8. iH—AppUcaiilsty—Later mortgagee direef/d 

to Pay off earlier mortgage and authorised to keep tame 
alive—Efeet—Payment by later mortgagee and endorse^ 
meni—If saves Itmilalion as against intermedials 
mortgagees. 

ManoharUll, /.—Where a later mortgagee is direct- 
w to pay off an earlier mortgage and authorised to Uke 
back the earlier mortgage and keep it with him as 
evidence and the mortgage deed in favour of the later 
mortgagee provides that the lien poMrN.'ed by the earlier 

mottgagt.UloU ac.juiredbythe later mortgagee and 
the later pays off the amount of principal and 
due to the e«Her mortgagee he acquire, a right of sub. 
,og.ti<m underS.92of the Transfer of ProArty A« 
thee being an expres right of lubrogatioVciL,^ ^ 

by contract in writing ami registered. The pavrSTt ^ 

Inteictand princinal !,> the later mortHTO 1“ 
endorecn.enl thereof b, him »y«Kl om , •« , 

ea.tle, mo.tgage i^ald olT by him as agiinT, in.emtdii.l 

KamlacsAN ^inoh t . Ram Bhih'^mav 

1 . 0 - 3-8 B.R. 316-14 W7-19^1 pT» Hi 

-A.ia. I94tp»t 196. WJf.edT 


LIMITATIOH AOT (1908), S 20. 

'8. lO—Applitabiliiy-^Open payments—No evt- 
denct as to appropriation by creditor towards principal 
or interest as such—If save limitation. 

In the'case of payments on account, where it is not 
clear whether the creditor ever appropriated them sped- 
fically towards principal or interest, but it is clear that 
they were never paid towards principal and were never 
paid towards interest as such, it must be held that those 
payments do not prevent the running of time against the 
cr^itor. [Marries, C. J. and Manohar Loll. /.) 

Shyam Ballav Nandi v Dolgobind Sahu. 200 
10.308 = 8 B.B. 666= 14 B P. 649= 24 Pat t T. 21 
= 8 Oot.L.T. 1=A.IJB. 1942 Pat. 896. 

—;—8. 20 (as amended in \2h2)—Applicability— 
Smt decided and revision pending when amendment 
came into force. 

Where after a suit on a promissory note bad been 
decided and a revision under S. 25, Provincial Small 
Cause Courts Act, is pending, the new amended S. 20 of 
the Limitaiion Act comes into force, the plaintiff 
applicant cannot take advantag»of it in respect of hit 
case. [Bennett and Agarwal. /y.) DURGA PRaSaD 
e. KISHIJNI. 2021.0. 760 = 16 B.O. 150 = 1942 A, 
W.B. (0.0.) 341 (3) = 1942 O.W.N. 682= 1942 0 A. 
498=A I.B. 1942 Oudh 608. 

' S. 20—Authority of agent—If may be implied— 

Common manager app^>inted under S. ‘-5 of B T. Act 
incurring debt—Agreement between him and proprie¬ 
tors that he .«hoQ]d pay off d^ out of assets—Payment 
of interest by him—If efiective against proprietors. See 
1941 Dig., Col. 758. Sukumari Gopta v. DHirin- 
dra Nath Roy. 197 LO. 869= 14 R.c. 401. 

■ 8 20—Construction—Payment and indorsement 

by mortgagor after parting with property—If saves 
limitation against purchaser of equity of redemption. 
See 1941 Djg.. Col. 758. THAYYANAVAKf AmmaL v 

Mad. 808 = 2011.0. 
L 200-(1941) 

Themaierbl date under S. 20 of the Limitation Act 
is the date of payment and not the date upon which the 

Shvaii Ralij^v Nandi p. Dolgorikh 
806=8 B-R. 666=44 B.P. 649=34 
P>t.L. T.21=8 OtHiuT. l»Aa.E. 1942 Pat. 396 . 
— 8 aO-Paymenl by cheque—Wl^ amounu to 

acknowledgment. Set 1941 Dig,. C 0 R 59 Fatima 

E ^ 564-14 

®- ^^P^yment towards prinespal—Tut. 

0*6* ‘5e account book it 

‘56 advance of the capiul amount and 00 lU other 

«ni. ^ '5e payments alleged, the 

only possible way to interpret Wvb .;a«rie- is t^t the 
amwnts are debited against eniric.on the other VdrJ 

J^lOe ^ *^*^^^^ ^***'*' ®*^*^*^**- 1841A.M.L. 

'indiMded father and 

bj fdtb^r ftlcri.'—If a '4 1 * *• 

“"An,7“’' Gol 7S9.’jui "rauto 

t. ADIRANDA PR.ADHANO. 32 Pat L T IftlAs 

—Si., so «a U-Sc 

^WAMt AvTlKcai'' “*•’ ^50. K<Ns;a 

hen 5-VAF4.,kasam P.LtAl, I.L. 
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LIMITATION ACT (1908), S. 20. 

“3. 20 ( 2 )—Applicabiuty—Mortgagee in posses 
sion after preliminary decree under invalid contract of 
sale—Receipt of rents anrl proSrs—If saves limitation 
for application for final decree. S'f l94l Dig.. Col, 
760. DrtRAISAMI Naickfn v. Periakaruppan 
ChetTiar. 199 I.c. 710= 14 R.M. 622. 

-jS. 20 ( 2 )—Applicability—Usufructuary mort¬ 
gagee in possession after final decree—Receipts of pro¬ 
fits—If saves limitation. Se' 1941 Dig,. C <1. 761. 
RAMA«WAMI CHETTIAR t-. KESAVaN CHETTIAR. I. 

L.R. (1941) Mad 963=2001.0 643=16 R.M. 104= 
<1941)2M.t,J.248. 

3. 20'2;—Applicability—Usufructuary mortgage 
—Final decree in suit on—Appropriation of income by 
mortgagee in possession—If saves limitation for execu¬ 
tion of decree on mortgage. Sf< 1941 Dig., Col. 761 
KESAVAN ChRETIAR V. RAMASWA^rY CHETTIAR 198 
1,0. 816=14 R.M. 600=(1941) 1 M.L.a. 116. 

~ 3. ^X^Lawful ^utif’diaH —Afi'ioi' in joint Hindu 

faniily—.Power to make valid aeknowledgment on behalf 
ef Right of perton other than manager. 

It is well-established law that in respect of a minor’s 
interest in a joint Hindu family properly the manager of 
the^ family alone can bind the minor within certain 
limit.s and no guardian of oioperty can be appointed or 
rKOgnUed. Where a minor has separate guardian for 
his person and for his property, it cannot be said that 
an acknowledgment by the guardian of his per«on, e.g., 
his mother falls within S. 2! of the Limitation Act. The 
section clearly contempUtes the guardian of his minor’s 
property making acknowledgments on his behalf; and in 
the case of a minor in a joint family it is only the 
manager of the family who can bind the minor by a 
valid acknowledgment. {Pataniali Sastri,/.) Sara 


LIMITATION ACT (1908). S. 23. • 

There is nothing in S. 23 of the Limitation Act upon 
which a distinction can be made between the case of an 
encroachment upon private land and that of an en. 
croachment upon pdblic land. Whether the wrong is a 
continuing one or not must depend upon the nature of 
the wrong and not upon the nature of the land over 
which it is committed. If in the one case limitation 
may run, there is no leason why it should not also 
run in the case of a prec'sely similar act com* 
milted upon public land. {Fat! Ali and Meredith, //.) 
KUSESHWAR JHA*/. Uma Kant Jha. 197 I C. 818 
= 14 R.P. 371=8 B.R. 302=22 Pat.L.T. 1001=A.I. 
R. 1942 Pat. 188. 

-S. 23—Applicability—Suit by Union Board for 

possession of land as pait of public road. See 1041 Dig., 
Col. 763. UHajadhari Ghosh v. Union Board of 
Khendragoria. 2001.0.386=16 E.O. 1=A.IR. 
1942 Cal 161. 

■ 8. 23 and Art. U2~App/>cability^Suit for 

possttsion—Centinuing wrong or ditpcitet-'ioH — Test— 
Allegation that defendant had eneroathed on common 
land—Plea by defendant that he has been in po/setsion 
for over twelve years — Limitation. 

In a case where one party complains of encroachment 
upon common land by the. other party and the latter 
pleads that he has been on the land for over the statu¬ 
tory period,-the real question is not whether the wrong 
is continuing or not, but whether the wrong amounts to 
a complete ouster of ihe plaintiff by the defendant that 
is. to his dispossession. When it is a case of disposses¬ 
sion and the suit is for possession of the land by eject¬ 
ment of the defendant. Art. 142 of the Limitation Act 
governs the suit, and the plaintiff's suit must be within 
J2 years of his ouster. In view of Art. 142 read with 


DAMBaLAMMal V kupPLtSWAMi'‘tASTRlGAL 208 , S. 28 of the Limitation Act, the plaintiff dearly Can have 
I.C. 212=15 R.M.' 604=1942 M.W.N 639 - 66 L. no right of suit after Che expiry of 12 years from the 


W. 629==A,I3 1942 Mad 663=(1942) 2 M-L.J. 
281. 

-S. 2l-Payment by co-contrador-If wves 

limitation against others. See l94l Dig-. Col. 761. 
JNAN Chandra Mukherji p. Manoranjan mitra^ 
I.L.R.(1941)2Cal 676-2011-0. 138-=16 B-C. ISO 
«AI.R. 1942 Cal 261. 


par/y on Ais own appUcotto^ 
bar of limitaiicH. 


404^^ limitation the suit is not 

If a party Jagain.t him. Bat if a patty 

nK««tily barr^ by tme ag 


date of his disposse-sion. Once it is found that the 
plaintiff’s right is extinguished by the operation of S. 28. 
it ia quite irrelevant whethei the wrong is technically 
continuing or not, so far as the question of recovery of 
possession of that land i| concerned. The plaintiff can¬ 
not recover it because he has no fonger any right In that 
properly. {Fa*l AH and Meredith. JJ.) KuSeSkwar 
Q .,o /eer/imitation of unnecessary jHA o. UMA KANT jHA. 1971.0.818 = 14 R.P 371 

l-ifZ.!JlTZ^!!H^Snchparty,f can plead 3^2=22 Pat.LT. 1001 = A.IR. 1942 Pat. 

3a 2Z^CorttinuinewroMg—Obstrudimto a right 
of way — Limitation—Fftsh poriod. 

„ ^ .... - - njrty to tne suu applies to be | An obstruction which prevents some one froin exercl* 

who IS not a new • ry Pr period of limitation and sing a right of way falls within the scope of the term 
impleaded as a p > cannot turn round and plead ‘continuing wrong’and a fresh period of limitafionbegins 

s added as a ^^7. (Thomas, C.J. to run under S. 23. Limnation Act, at every moment of 

that the suit SHEO PraSad r». MST PaRKaSH the time during which the wrong continue, (rorke /.) 

O.A.. 667=1942 A.W R. (0.0.) 356= Masdoma Bibi ». Mohammad Said Kh^ 1981 
. } T 766 C- 632 = 14 R.A. 289 = 1942 B D-20 = 1942 OA. 

Applicability—Suit against estate of de- (Sapp.) 530 = 1941 A W B- iH.O.) 376-1941 A.L. 
j ^’ith wrong legal representative as defendant— J. 706=A.I.R. 1942 All. 77. 

Su*bs8auC’’t addition of right legal repre^^entatives after — 8. 2S~Scope—How far affected 28-^tfR- 

oeriod of limitation—Effect—Claim—If barred. See tinuing wrong—Wrong and its effects — DitlituUm 
J 941 Dig -Col 762. SubbIah AmBALAM ReRVAI ». Trespasser continuing tn possession for over 12 years 

UNNAMALAI^ 200 I.O. 725=16 R.M 116= — Effect on right o/ suit. 


(1941) 1 M-L.J. 680, 


A distinction has to be made between the continuance 


_.-S. 22—Applicability—Suit in lime—Joinder of of a legal injury and the continuance of its tojunous 

persons subsequently—C.iuse of action against such effects. There is no perpetual right of suit under S. 23. on 
persons accruing during pendency of suit—Effect of. the ground that an encroachment is a continuing wrong, 
5'/>^ 1941 Dig . Col. 762. Kunj\ BfHari MISRA p. when the trespass itself gives rise to rights exiingoisbing 

BeNDUDHaR Panda. 197 1.0 739«14BP 350 = 23 'any right of suit under S. 28of the Limitation Act. 
Pat.L.T. 412= 8 B E. 29l = A I.R. 1942 Pat 186 (2). When the wrong amounts to dispossession of the plain- 

-S. 23— Appli'abilify^Fublu land—Enereneh- tiff, then, even though it may be a continuing wrong. 

mtnt upon — Limitation in favour of person eneroaehsng the plaintiff cannortecover possession after the 
.-Public land and private land^^lJiitinetioH. 12 years, because under S. 28 of the Limitation ac 
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limitation act (1908), 8. 26. 

the plaintiff himself woold have got no right left which 
he can enforce by suit. {Fa*/ Alt and Mertdtth, JJ.) 
Kuseshwar Jhai/.Cma Kant JHa. 197 I.C. 818 
= 14 E.P.371*8 Bit. 802=22 Pat.L.T. 1091 = A.1 
B. 19^ pat. 188. 

—S. 2tf {Z)~A(quisition of eatemiMt against 
transferee from Crowfi—Ptrsod requisite. 

An easement against a transferee ctf the servient 
tenement from the Crown can be acquired by an enjoy* 
ment as of right without interruption for a period of 
20 years, and Co make up this period the period during 
which the land had been in the bands of the Govern¬ 
ment can be tacked on. The word ‘belongs' in S. 26 
(2) of the Limitation Act should be given its plain 
meaning and should not be interpreted by 3 forced con 
struction as equivalent to “has belonged." {Oatip Singk 
and Dsn Mahomed, JJ.) SaVA RAM t>AS v. LAHORE 
ELECfRlC SUPPLY CO.. LTD. 200 I.C. 438*14 B. 
L. 467 = 44 P.L.B, il6=A.I.B. 1942 Lab 124. 

■ "“S' 28 — Applic^ilttp-^Suit far possession of priy 
perty^Suit to recovtrassessn^nt on land—If one for 
possessiott of property. 

Although a right to assessment on land may lor cer- 
ain purposes be regarded as immovable property, it is 
Impossible to bold that a suit to recover assessment Is a 
suit for possession of property within the meaning of 
S.‘ 28 of the Laniitatlon Act. A right to recover assess¬ 
ment Is a mere right in action, and cannot be lost by 
failure to bring a suit for possession of such property 
for 12 years. {Beaumont, C.J. and (Vadta, J.) BaL- 
KRISHNA KHANDBKAO v. ANANTABaJI. I.L.B. 

(1042) Bom. 826 - 201 I.O. 120=16 B.B. 68-44 
Bom.L.E. 288-AXB. 1942 Pat. 174. 

” 8. a-^Bxtinetion 0 / title. 

If the owner whose property is encroachtd upon suff¬ 
ers his right to bo barr^ by the law of limitation the 
practical effect iithc extinction of his title In favour of 
the party in posses-ion. Consequently where the exe¬ 
cutor hold* the property adversely to the heir for up^ . 
vraids of 12 yeaison behalf of the charity for which it' 
was dedicated, the title to it, acquired by pie^vrlptlon, 
becomes vested In the charity and that of the heir if he 
bad any, l>ocome!i extinguished by operation of S. 28. • 
(Sir Madhavan Xair.) Him LHaND v. Peaky Lal 
203I.O.1-16E.P.O. 62 -47 O.W.N. 48 (SV^Qb' 
E.70- lWl2Ai.J.718 IMSAiW. 7-66Lw’ 
8-1948 O.W.N. 1-45 PX.E. 36- AIE 194» P n 
«4-(l»4S) 1 MX J. U tP.O.) ■ 

■ - 8.28 - Op,rjtun .■f—Snit n,’fd U'lA/n i2 i jn 

of di\po,t,tuem..p.<jie'ii m j.tuo.'.'y .‘liinta after that 

The institution 0 ,' a <uit for p^>s^<•^•ion within 12 war 
of d«iH»^.Moniiaufli.unl to bi, the v-per-tioo of 
Oaioofibe UmiuuoQ Act, tUh-ujK i% 

MluiUy uiiJcr (he m 

afte. that pen^. (A.rw... /., 

Mobar aK ah. 46 own 661 . ‘ • 

28-S^iv,>e *nJ rite.t ,,t_Adrrf^ 

•'“qu'icvl t’v. .V,.. 10^1 tA, p I 

763. .Mahomsi) VU'UK J 'Naum sin,-h .Si, ’ 

hull Bcn.a, s, M 

Tl\)N .UT. S. 20 . 44 Bo»LE 138 ^ 

tip., wti.1. toa^i^Ku ^ procdu- 
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LIMITATION ACT (1908), Alt. 10 . 

a special or local law, the application of those sections 
to the speciat or local law must be deemed to have been 
expressly excluded by the Legislatuie. The Prov. Insql. 
Act is a self contained Act in the matter of ‘limiiatTbn' 
with respect to proewdiri^ contemplated by the*Act. 
It follows that the general provisions of the Lim. Act, 
other than those speciStd in Provincial Insol. Act, can¬ 
not be appealed to for determining the periods of limi¬ 
tation as regards proceedings under the latter Act. A 
petition for insolvency either under S. 9 or S. 13 of the 
Acl is not an application and hence S. 29 (2), Lim Act, 
which makes provision for the .determination of the 
periods of liroitaiion prescribed ‘for any suit, appeal or 
application by special or local law’ can obviously have 
no application to petitions under the Insol Act. (Jqial 
Ahmad, C.J., Dar and Plowden, JJ.) RaJa PaNDE V. 
ShKOPUMN Pande. 204 I.C. 1-1942 \WB 
(HO.)368*1942A.L.W. 636=1942 ALj 69^:* 
A J.E. 1942 All. 429 iP.B.). * ^ 

for damages against 
Police Officers for wrongful restiaint—Limitation— 

Government op India act 
S. 270. (1942) 2 M L.J. 14. 

Art®. 2 pnd 86 —Availability of protection 
under Art, i^Wtlful and malicious a<t 

No doubt Art. 2 of the Umitation Act makes flo 
reference whplswver to bema fides and mala /ides. But 

the protection of the Article cannot be claimed bv a 
defendant where It is shown and found that the act 
compMn^ of was a wilful and malicious act which the 
defend.nt could not have committed in the honest belief 

under any enactment— 
and a smt in repect of such an act may be fi|«j within 
the time limited by Art. 36. (yorhe. J.) BiShpsh 

AX w'*63^“ PaNDEY p. LaCHMAN PRaSaD. 1042 


lO-Physical potiesjion contemplated 
pasmucH, * diltviry d 

The physical poMesalon contemplated bv Art u 

^le. which gives notice of a change Where a s>*t 

^-w-^sioo has abo been delivered. It Is^lo lois’^ p 
eluding the standing crop which ii in .k. ^ 

Ution Act. took place at the ,i«.- of s!fc f a ’ 

w i» 4-N,L.J. 66?*=AJB.1943Nag.0O. 

Alt. 10-Sale ef ji.-re ■-.nt hold, 


Pu,f.^f.-.^feo,t:i n.upiH.y r.^h, "i, m, 
TtroiinQ^ a qci\ 


- / 
— V, ' 


- r 


A i t An or *fi\ 




“ A.r a 


H « 


^ it :"if s 


n > 


4dtBil o! phvM.'^l po.-p..ion jr J IV 
bv ih* .evonj P*., of Art 10 of tt; I ^ . 

inMiwmetit ..j »4)e Wh.rc a ' 

A-v hA-.rg •f.-h ,,, ^ ^ 

v,.| 

• n.-ihrr rtvit.rg iy, ;f, - ' 

%Amf U .J mm .^8 * V ^ ‘ ^ ' ' 

v;r».t r.v,tei<th*nh# Rje--,.n\. ' ' 

.*ri.e,d*d.a. ^ 

p.rh« ud iat^d.. ,0 
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limitation act (1908). Art. 11. 

the object of the later deed was to correct the misdes¬ 
cription and to sub-tiiuie therefor the sale of proprie- 
tap' rights, the limitation for pre-emption runs from the 
dat« of registration of the second deed. The reason 
why Art. 10 of the Limitation Act lays down that the 
terminus a quo is the date of the registration of the deed 
of sale (in cases where the subject of the sale does not 
admit of physical possession) is that the date of regis- 
traiion is the date on which the public must be presumed 
to know that the transfer has taken place. The registra¬ 
tion of the earlier deed which conveyed the sale of 
occupancy rights cannot be presumed to inform any one 
interested that a sale of proprietary rights had taken 
place. The necessary publicity could only be given by 
the registration of the later deed of sale of proprietary 
rights. Froni the point of view of publicity and notoriety, 
it is wholly immaterial that the later deed is not the 
actual deed of conveyance but merely a deed correcting a 
misdescription of the nature of the transaction mentioned 
in the earlier deed. {Sale, /.) WaSaKHa SlNGHt'. 
Mahomed Hussain. 200t.C. 81=14 r.l. 442=44 
P.LJB. 99=A.IJt. 1942 Lab. H8. 

■ ■ -Art. 11—Applicability—Claim petition—Dis¬ 

missal after sale as not tenable—Suit within one year—* 
Failure to institute—Effect of. See C, P. CODE, O. 21, 
R. 63. 44 Bom.L.E. 548. 

““—Art. 11 —Applicability—Execution by Collector 
“AppliCjition to order sale subject to mortgage—Rejec¬ 
tion—If falls under O. 21, R. 63, C. P. Code—Suit 
within one year to set aside order—If necessary. See C. 
P. Code, O. 21, R. 63. 44 Bom. L.B. 819. 

-- ■■Art. 11—Applicability—Order dismissing claim 
for default if "against" cluitnant—Suit within one 
year—If necessary. See C. P. CODE, 0. 21, K. 63. 8 
Cut. L.T.98. 

_ ^Art. 12—Applicabiltiy—Declaratory suit. See 

1941 Dig., Col. 764 FaZLaR RaHim v. KHORSed 


ALAM. 19910. 403=14 B.C. 642. 

' '-Art. li—APpUeabiltty-^Suit 
plaintiff's interest in properly is not 


to dtclart that 
affected by sale 


LIMITATION AOT (1908), Art. 49. 

Bhikham Singh v. Darshan Singh. 

O.W.N. 446=1942 A.W.R. 
(C.C.) 300 (1)= A.l.B. 1942 Oudh 489. 

- -Art.29-— procesi"—Meaning of—Collecior 
Ming under S. 154, Bombay Land Revenue CoJe-lf 
Court—Seizure by Collector under S. If under 
: legal protest^ 

The words'under legal process" in Art. 29 of the 
Limitation Act cannot be interpreted as meaning accord¬ 
ing to law and there is no justification for holding that 
any process taken according to law is legal process. By 
“legal process" is meant procedure by some sort of 
Court. The Collector acting under S. 154 of the Bom¬ 
bay Land Revenue Code is not acting as a Court, but is 
really acting as a creditor. Art. 29 applies to a selrare 
under a process issued by a Court, and does not apply to 
a seizure by the Collector under S, l54 of the Bombay 
Land Revenue Code. {Beaumont, C. J. and Sen, /.) 
SHlVRAOSHESGIRIt'. SECRETARY OE STATE. 203 
I.O. 611=44 Bom.L R. 668=A.I.R. 1942 Bom. 300 . 
■“—Art. 30—Starting point—Onus. See 1941 Dig., 
Col. 765. East Indian Railway v. Gopilal 
Sharma. 199 I.C. 437=14E.C. 663- 

' —— Art. 82—Suit for ejectment of occupancy tenant 
—Allegation of several acts of waste—Right to sue— 
When accrues. See D.T. ACT, S. 155. 46 O.W.N. 786. 

-Arts. 36, 29 and 2—Suit for damages (or 

wrongful leixurt of goods by Official Receiver—Article 
applicable. 

A suit for damages for wrongful seizure of goods by 
the Official Receiver acting at the instance of a creditor 
and not under the orders of the Insolvency Court* is 
governed by Art. 36 of the.Lim. Act and neither Art. 2 
nor Art. 29 applies to such a case. {Ganga Nath and 
Hamilton. JJ.) JHAMDUMAL SHVAM LAL ». JaNKI 
BaLLaBH TkiPATHI. 1942 A.L.W. 599. 

Art. 47— Applicability^ Proceedings under 


ahd confirmation thereof—No prayer so set aside sale— 

Limitation. 

Art. 12 of the Limitation-Act has no application to a 
■uit in which the plaintiff does not Want a sale to be set 
aside but merely asks for a declaration that, uotwith 
standing the sale in question, the interest which he has 
in the property sold is not affected by the sale in ques¬ 
tion or the confirmation thereof. {Harries,C./. and 
Manohar Lall, /) BaNARSI DaS v. BBAWANI 
KUER. 202I.C. 67=16 R.P. 83=8 B.E. 848=23 
Pat L.T. 364=A.I.R. 1942 Pat. 386. 

\ 2 —Applicability—Void sales—Sales in 
proceedings to which plaintiff not a party. 

Art. 12 of the Limitation Act does not apply to void 
sales. It applies only to cases where the plaintiff was a 
party to the proceedings in which the sale was held. 
iBennett,/.) AMJAD ALI ». E/az RASUL KHAN. 17 
Luck. 466=1981.0.107=14E.O. 373=1941 O.W. 

N. 1328=1941 A.W.B. (Rev.) 1162=1941 OA. 

1013=A.I E. 1942 Oadh 120. 

— — Art. 12 (a)-“Applicability—Sale on basis of 
mortgage decree. Se^ 1941 Dig., CoK 765. MaHOMED 
Bakhsh ». Allah Dm. 17 Luck. 1=A.I.E. 1942 
Oudh 33. 

■ A rt. 23 —Starling point of limitation under — 

Pendency of mvision and reference. 

limitation for a suit for malicious prosecution begins 
to run when the proceedings are terminated by acquittal 
or otheriAse and the proceedings cannot be said to 
Urminate when they are pending in any appellate or 
rivisional Court or by way of reference, {Agorwal and empty oil drums—LsmstaUen—Starting poi^ Def 


S. 145, Cr, P. Code, consigned to records. 

Art. 47 of the Limitation Act does not apply where 
there has been no order for possession by the Ma^straie 
under S. 145, Cr. P. Code, but the proceedings under 
that section have been consigned to records by the agree¬ 
ment of the parties. {Lord Thankerlon.) JAGATJIT 

Singh t/. Partab Bahadur Singh. 8B.E881= 
1942 O.A 390= 1942 A.W.R, (P.O.) 37=1942 O.W. 
N. 608=2011.0.499 = 18 B.P.0.19=65 L-W. 697= 
1942 A.L.W. 488=1942 P.WN. 213=44 BomL, 
R. 868=47^.W.N.38=A,I.B. 1942 P.O. 47= (1942J 
2ML.J.384(P.O.). 

-- Art. 47 and 8 . 2'i-‘Order against eo-skarer 

under S. 145, Cr. P. Code—^uit not brought within 
time^HisfitleJ f (xtinguisk^do 

A suit for joint possc^nsion by a co-owner bound by an 
order passed under S. 145t Cr. P, Code, in favour 
CO owner whose exclusive possession is maintained by 
that order comes within Art. 47 of the Limitation 
If such a suit is not brought within the period 
by that article, the title of the co-shaier bound by toe 
order vdM be extinguished by reason of S. 2? of ine 
Limitation Act. {MitUr Kkundkar, //.) 

QUE Nawaz Khan e. labi6uddin Ahmed, 

(1W2) 2 Oai. 3S2«“46 O.WN. 817 =A,I,B.lWS 
Cal. 67. 

———Arti. 49 and 2—Applicability—Insp^or^* 
troyicg tin of ghee seised by him under Punjab 
Fo^ Act after order of release by Magistrate Suit 
recover tins or value thereof. Sa PUNJAB PURE FOOD 
ACT, S. 7. A LB. 1942 Pesb. 67. 

■ ■ Art mSUriing geint^SuU far niufH af 
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LIMITATION ACT (1908), Art. 49. ' 

iant's ht<«mts unlawful—^Mert 

demand by plainlif for return — Su/fideney, 

Po&&e»iioD, which to surt with b p«imU^We, cannot 
become onlawtu) anti) he a title in himself or 

until he refui^s to return possession. A meie demand 
by the plaintifi would not be enough. A suit by an 
owner for recovery of certKn empty oil drutns or their 
value from the defendant who had taken ihefh on loan 
undertaking to return them whenever required, is in 
time and not barred by An. 40 of the Limitation Act, 
if fiKd within three years of the refusal by the defen* 
dant to return them, though beyond three years of the 
date of demand by the plaintiff. (Somayya, /.) KUP* 
PUSWAMl MUDALIAR v. PaNNALAL SOWCAR. 65 L. 
W. 66= 1942 M.W.N. 348=A.IE. 1942 Mad. 303= 
(1942) 1 M.L.J. 187. 

Art. 49 —fVord 'other ■^Meaning of. 

The word ‘other' in Art, 49 aneans specific movable 
property in geiieial as distinguished from the movable 
property mentioned in the previous arliclei. {,Mtr 
Ahmad. /.) HaRNAM SiNCH v N. W. F. PROVINCE 

Government. 2021.0 2l8=15E.Pe8h. 38=A.I. 
S. 1942 Pesb. 67. 

Arts. 62 and ib—AppHeabUUy—Supply of 
different goods on different Sates—Absenee of agreement 
at to period of credit—Debtor supplying goods to eredi • 

tor in part, payment—Limitation for suit—Startine 
point. ^ 

The faqt that the debtor has supplied to the 
CTcdilor certain articles or goods in partial discharfee of 

cannot alte7 the 

ft t}?h thi the parlies and bring 

rw dates 10 the debtor give rise^o a fresh oeriod of 
UmllMion from the date of the U^upply. if no oeriod 

apply and limitation would start from the date of the 
the goods on each occasion, unless the case 

RRT m *' SEVUGAM SBr! 

Mad 

fees. hy Advocate for 

A suit by an Advocate for bis fees when iher* u « 

''"if, o'I.imiu,io. Ac. 

faads to his credit^Bank 

carelessness of clerk or officer—.v * **tto«gh 

apprehension of there being” ny * ^'rkf'T- 

j.Uo„AclTb'il?'.k'r„*,,i!j‘"^ "O*' Art. 42, U„|. I 

by the .Icfendant ljelon7 u iL ,1^' “* «c«Pi ‘ 

’ >•*" t”™ >0 •»!., , 
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LIMITATION ACT (1908), Art. 62. 

y.) annapurnabai t». Hindustan Co-operativk 
INSURANCE Co., LTD. 2031.0. 193 = 16 E.N. 113 = 
1942N.L J 880«AIE 1943 Nfeg. 9. 

' ArtB. 62 and 120—Applicability—Claim against 
j fraudulent transferee from benamidar—If falls under 
i Art. 62 Trust If exists Jyeiween benamidar and real 
owner. See 1941 Dig., Col.* 768. • DeVaRaJALU 
Naidu » Javalakshmi AhmaL. 200 1.0 249 = 16 
E M 18=(1941) 2M.L.J. 222. 

-Arts. 62.97 and 120—Applieability—Contract 

of sal^Sah avoided by seller for failure of buyer to 
iomplete payment—Suit by buyer to recover part Price 
paid—Monty paid at ionsideration in part—Limitation. 
Consideration In a contract of sale is not money oaid 

r attract the operation 

of Art. 62 of thel,imitation Act, except perhaps when 
the contract is of such a nature that it is void in law ab 
iHitio. K test for the applicability of Art. 62 is whether 

"f Pfti? ‘‘ recoverable immediately 
by the plaintiff. Art. 97 and not Art. 62 would govern 

tJS purchase price paid of sale 

buyw to complete payment. Art. 120 also .cannot be 

^pUed to such a case. {Davis, C.J. and Weston / \ 

If 

KUDRAVVk SOBB^RkVAPP.. ^00 

and equity belongs to the nlaintfff N f ^ 

»4er. .he,«.ip,\,“k,'S)„® to‘l“d 

iawas a receipt to'the nlainViB* ° 

receipt by the defendant, is on h s^Lf®' ’*’« 

not or cannot be reearded as 1. t. ? account and is 
tiff. Art. 62 can have no P'«in- 

band took a Ipan from the daendaM*Arv^“‘‘®‘" *">*• 
with the Alidhi certain shari*a «•!,• v placed 

^idhi afterwards sold the sE and ^ 
weds towards the amount die Thl! r**" 

Wt wiih ihe MdJU. Ahtr hi* ^ surplus 

brought a suit against the Vii/i *»‘b. the plaintiff 

I that may be found due hlr .rf ‘be 

SL"f •i:.*'-'-»ih. ->■ '■« 

Limitation Act and neitL7*A^ 62 ^ Ait. 120 of the 

to the case. applied 

VilaSa Draviva Necamam 

VaRALAK'vHM^ AMMAI- j. ^SaGAVa NidHI V 

ia«-A.13, 

-^Arti 62 and lie-,. ^ ^ M.L.J. 274. 

perpetual lease by one of th. ^^^^•‘^•biUty —Registered 

mg Uww , defect in title-know- 
'Ultto recover naarana „ <^>^Po**e»loci— 

P^t- See 1941 Dig., Col 

Waj n*r>uk. 17 iSik 
*» ““ '**“A I E. 1942 Oadb 
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LIMITATION ACT (1908), Art. 62. 

-Art. ^2,—Appli<abthty—Smt agaiml Munici' 

pality for recovery of Itcenee fees and profession tax 
wrongly levied — LsinttaSion. 

Art. 02 of the Lim. Act is not confined to an action 
for money had and received in the strictest sense of the 
term as understood nn*the English Common Law Courts 
and cannot be held to be inapplicable when the action 
is based not on any implied contract but on the princi¬ 
ple of ra* r/Art, 62 is intended to apply to 
all actions for money bad and received to the use of the 
plaintiff whether they be actions which may be deemed 
strictly to be based on implied contracts or whether they 
be merely to enforce an equitable claim to the return 
of the money hdd and received. A suit to recover license 
fees and profession tax alleged to have been wrongfully 
levied by a Municipality is one to which Art. 62 applies.- 
Such a suit does not fall under Art. 120. {Wadsworth 
and Patanjalt Sastn, //) INDIA SUGARS AND RE- 
PINERItS, LTD. V. municipal COUNCIL, HOSPET. 

1042 M.W.N. 7l4s65 L.W. 78S« A.1B. 1943Mad. 
191«(1942J 2 M.L.J. 683. 

-Arts. 62, 89 and 120—AppUcability—Suit for 

money.collected by deceased karpardar or agent—Kar- 
pardar not liable to make over collections directly on 
receipt but permitted to keep amounts for litigation ex¬ 
penses «f principal—Running accountr:-Limitation ap¬ 
plicable. .$‘rr 1941 Dig., Col. 7^. SadHU ChaRAN 
PARIJAr/. KRISHNAMANl Dei. 197 I.O. 674>=8 BJR. 
289*14 R.P. 338=23 Pat.L.T. 457=A.I.E. 1942 
Pat. 181. 

—Art. 62—Applicability—Suit to recover surren¬ 
der value of a life inburance policy. See LIMITATION 
ACT, ARTS. 60 AND 62. 1942 N.L.J. 380. 

' Art. 62—Applicability—Theft of money— Suit 
for recovery from thief—Limitation applicable. See 
1941 Dig.. Col. 769. Gaffar KhaN p. SvED JOOR. 
2001.0. 338 = 15 K.M.Sl^CmDlM.L.J.Z'- _ 

-Arts. 62,109 and 120 -Kelative applicabil«y 

Suit for profits against person entrus^ *769*^ SHRl 
for safe custody. See 1941 '/,q 42 ^ jjae 

MAHADEOJI V. BALDEO PRASAD, ^ 

92-2011.C. 220 = 16 R.N. 33. ... for 

-Art 63-.y«»/ for princspal bartea 

interest—lf also jarred. ■ cmract to pay inte 


Where there is no independ^^^^ principal 

rest, the interest >f * .^^Qv-jable, so is the interest 
and if the principal is u ^pp-|y 

thereon. But ‘his prm ? a specified rate. The 

a special contract to pay the date of the 

mortgagee ‘'Mortgagor agreed to redeem the pro¬ 
mortgage anO ID payment of the mortgage sum. 

perty after two y remain in possession and to 

Until redem^'O^^^^jj p^^ 

then be agreed to pay the remainder 
-ent on demand and to pay at an enhanced 
jjjg future. 'It was specifically stated that the 
rent would also be a charge on the mortgaged property. 
For the payment of the mortgage money and the rent, 
the mortgaged pioperty, the person and other property 
of the principal were made liable and the surety then 
agreed that if*the mortgagor did not pay the mortgage 
money and rent according to the terms of the deed, 
then be (the surety) would from his pocket pay the 
mortgage money and the rent on demand and for bis 
payment be made his person and his property of every 

kind liable. • 

iy</rf,that in the circumstances there was an indepen¬ 
dent contract to pay rent and that even if the rent be 
regarded as interest it was recoverable as being due 
under a ipecial contract even if the principal wm Irre- 


LIMITATION ACT (1908), Art. 89. 

coverable. {Almond, J.C. and Md. Ibrahim, Jf) HaJ^ 
Nathup. Nikki Devi. A.I.R. 1942 Pesh. 85. 
■Art 64—“Account stated'’—Meaning of. Set 

1941 Dig., Col. 770. Nabendra Nath Basak v. 
ShaSabindoO Nath. 1971.0 321-14E.0. 332 

-Art. 64— Aeiount stated — Nature of aeinow- 

ledgment forming basis of. 

1 be acknowledgment which forms the basis of an 
account stated must be an acknowledgment within time. 
An account stated may contain some time-baried items 
and yet the account stated may form the basis of • suit. 
Bu.t if the whole account is time-barred, then the ban 
imposed by S. 25 (3) of the Contract Act would apply. 
{Grille, /.) Ganesh PraSad v. KAMBAT Bai. I.L 
R. (1942) Nag. 369=201 I.C. 660=16 R.N 62= 

1942 N.L J. 248-A.I.E. 1942 Nag. 92. 

-Art. 76—Scope of—Instalment bond with exipt- 

bslity clause in case of default—General principles 

governing. , , 

The Limitation Act does not lay down substantive law 
and so the exception made in Art. 75 in favour of tpe 
creditor who waives, cannot be construed as conferri^ a 
right which does not exist under the ordinary law. The 
Article refers to cases in which the creditor is entitled to 
exercise the privilege and iveannot apply when under the 

ordinary law, or by reason of a special contract, he le 

precluded from doing so. In case of bonds Pjoj'd ing 
for repayment of debts by instalments with .M 8‘Wh‘y 
clause in case of default, the general principle s that he 
person in default should not be allowed to advan- 
ffeVof his own wrong and these clajises are generally 
inferted for the creditor’s benefit. It follows that unlew 
the bond specially lakes away the privilege it most be 
Wken^ocSJtT {£ose./.) GULaB RaO P. GaNPATI. 

Sosl-tJ-250=16 R.N. 119-1942 N.L.J. 296-A.I. 
B. 1942 Nag. 138,^ 

■-Art. 86—Applicability—Debtor supplying goods 

to cieditor in pait payment of amount due on account 
—If makes account mutual, open and 
See LIMITATION ACT, ARlS. 52 AND 85. (1942) Z 
M L J. 337. . 

-Art 86-Applicabllity—Mutual, open and 

current account—Meaning of—Banker and customer 
Costomer drawing money on various occasions by cn • 
ques but making only two payments towards interest oq 
on overdraft—Nature of account—Limitation for u . 

1941 Dig.. Col. 772. Uma SHANKAR PRA^Dp. 
Bank of Bihar, ltd. 14 R P. 309=1942 jomP- • 
36=8 B.R. 218-1971.0.449-A.I.E. 1942 Pat.201. 

-Art, 66—Mutual, open and current “ceount 

Test—Absence of shifting balance—ff 

the Article, , ... 85. 

A mutual account within the j-™' two 

Limitation Act.is obliga- 

parues which are such as to erw 
lions in favour of one party 9g^\ of one party 

that the balance Sng wSuld%oi 

throughout the entire of Art. 85 of the 

" v.dv* k. «.. sh*.t. 

ledged before l—lO--1933 j 933 _Soit-K 

accounting year falling after 1 1 - pARt* 
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LIMITATION ACT (1908), Alt. 87. 

debtor for sarplas and account—Limiution—Relation 
of principal and agent—If exisu. Ste LIMITATION 
ACT. ARTS. 62, 89 AND 120. 66 L.W. 90“ (l942j 1 
M,L.J. 274. 

“—Art. 97— .Applicability— Contract of aalei— 
Buyer's failure to complete payment of price—Selling 
avoiding contract—Suit by buyer for recovery of part 
price paid—Umitation Act. Arts. 62 and 120. See 
IMITATION ACT. ARTS. 62. 97 AND 120. IX.E. 
(1941) Kat. 496. 

-Arts. 97 and ^Z—ApplieabiUty—Suitfer ntum 

»f ififuidtratioH by viHdte «f mortgagee rights ogainit 
the vendor OH failure of suit oh mortgage—Starting 

A auit for the return of the consideration bv vandee of 
mortgagee rights against his vendor on the dismissal of 
a suit on the mortgage which was found to be without 
consideration and riot binding on the heirs of the execu¬ 
tants, is governed by Art. 97 and not by Art. 62, Limi- 
tation Act for purposes of limitation and the starting 
point of limitation Is the date of the dismissal of the suit 
opnthe mortgage when the consideration failed. (Dar, 
/•) BALjEETt-. ShudarsHaN Das. 1942 A.L.W. 60. 

~ -Art. 97 Mortgagee obtaining sale of mortgaged 
property after mortgagor's deatXfrom guardian of hs 
minor eons—Sa/e subsequently set aside—E/feet on mort> 

mortgagt’SHoney which was 

set off at part of P'*rtkase-mo>tey—Limitation—Starting 
pomt-Contraa Act, S. 65. -^tariing 

Where after the death of (he mortgagor the morf gaoee 

nmJi!''.® i" a sale of the mort- 

guardian of the minor sons of the 
mo«gagor rwting the amount due under the mortgage 
to be part of the consideration, and the sale was set aside 
in a aobsequeni suit brought bv one of ° 

attaimng maiority. the mStg^rCnuo: aTtU^SuTt 
loycai h« mortgage as alive in spite of the fact hi 
P“‘ “>1 '"d ‘0 it by hU own act. Since S ch^ 

InH bis mortgage 

and UK the money due under the moagrEein olr? 

Ptopcrty?the requUe- 
Sfi ?irk . ^ Contract Act «ill be fully 

Mtisficd if he gets a money decree 'for the specific sari 
of the money which has been lost to him by the sale 
Wng set aside A suit to recover the specific sum 
which was rnenlioned in the sale-deed as hS w 
due under the mortgage and which was set off u 

governed byAr“97o 

date on which the mortgag^;„ ‘be 

alon of the property. (Fat! Ali ‘be posses- 

Si-jsa~K”;i"sg 

L0.3a6-14R.L.8i *"HadimBibj. 193 

~ Arta. 109 i&d . i 

afermproPittm re,pe(t^J^^l^'j*^f‘fr-<laim far* 

uie islt ' 

V D 1941^) Liam-' 
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LIMITATION ACT (1908)*. Art. 109. 

(ion Act and any toil in respKt of tt would only be 
tned bv th^t Artic1f» and nnr Kv Arf 120. {^AUs^p 


Vf a A* 

AU. S58. 

109 and Applicability — Person 

recognised at landlord by Collector under S. 3 (5) of 
the Madras Estates Land Aet—Recespt of rents and 

by Person ultimately dec¬ 
lared by Cml Court to be entitled to estate -for accounts 
ofrtsdsand profits—Umitation applseable-Starting 
Point-Final decision by Civil Court—/f gives fresh 

cause of action—Implied contract—Interest—Right to. 

It cannot be laid down as a general rule that when- 
ever a ^J^n finds an Impediment in the way of hit 
su^fully asserting bis right to relief his cause of 

course of time interrupted 
until such impediment is removed or that a fresh cause 
^ action arises on its removal. Nor is there anv 
g^eral proportion that where the rights of parties havi 
been subj^ed to adjuJlcation by^ a competed CivU 

s?,-KurfcS£«~r“- 

appeal R died on 24 10.1923 Thf!i ? Pending the 

filed an application before tt Collmor"'^?"' thereupon 
his name as the proprietor of th. . registry of 

of R on the basi? ofX uUl Com^V^^ 
filed an application before the Co»i5ow'®®* 
him as land-holder of the mLip' i recognising 
Madras Esme, La„d An Th. r S V ®-3(S)of thl 
the objections of the Is?’ ottf, 2°**®'-;;®'’-after hearing 
passed an order oi, 12.1-1924 claimants 

the defendant as tie land holder S L:. "recognised- 
Estates Und Act, and the defenal . ^ P^Poses of the 
POjesston of the estate and 

*i.d profits thereof. The vLwfr„ Cx. ‘be rents 

adoption was finally npheW b? Plaintiff's 

June. 1935. and the suit of the defln^ Council in 

The formal order in council was^®^ .?* was dismissed, 
bubsequently on the plaintiffran^ ^^^5. 

caricelled his previous orde reSJj ? Collector 
as land-holder. and direct^ th?® ! '"® defendant 

•0 the names of the firsr^zJd Sri ‘^^‘‘“«“tate 
them as the land-holders therSf ? '^enising 

estate which bad bee,, given1« i, *bare in thl 

ame-adopiion agreemen® under an 

obtmnwpoaeasion oHhe bavin? 

Suit in October 1934 . estate brought the ori^enr 
fits, recwved by the defendS'S'^- »nd pyo- 

P^J^ion and a,anag^m«“ period of hi. 

'be d^^dant*' ^'wd'w *j^t* and profite by 

Collo:tor*B order dated 
tion of Art. 109 of «tract the applic- 

defwdant would be IU^TI ^et j (2) that the 

profits received by Mm >■ if for the rents and 

there couW be no que„ioI * aithoogh 

SWion of trustor strict fidudarj 
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LIMITATION AOT (1908) Art.. 110. 

relationship between the parties who claimed the estate 
adverselj one to the other; (3) that the position of a 
person like the delectdant who was recognised by the 
Collector as a land-holder was essentially different from 
the case of a person taking possession under colour of a 
decree of Court which is afterwards reversed ; (4) that 
suit was governed by Art. 120 ot the limitation Act. 
there being no other specific article of the Act applicable 
to the case; (S) that the defendant having received 
the rents and profits in bis own alleged right (having 
set up title to the estate in himself) and not in acknow* 
ledgment of the plaintiSs' right, a right to sue accrued 
to -the plaintiSs each lime the defendant received 
the rents and profits as land-holder the Collector's 
order notwithstanding and hence the plaintiffs' claim 
tor profits received more than six years before the suit 
was barred by time ; (6) that His Majesty’s Order in 
Council dismissing the defendant’s suit did not bring 
about a new state of things and did not impose any new 
obligation on the defendant but only declared the first 
plaintiff's pre-existing title to the estate by bolding his 
adoption to be valid, and it could not be' said that this 
adjudication gave rise to a fresh cause of action for the 
plaintiffs to sue for the entire prpfits received by the 
defendant; (7) that the defendant was not liable on 
Ihe basis of an implied contract to render accounts and 
h? could not be regarded as having assumed manage¬ 
ment of the estate as an interim receiver during the 
pendency of the prior litigation on the understanding 
that he should render an account of the rents and profits 
received in the coarse of such management in case the 
plaintiffs' title was upheld; (8) that the plaintiffs 
were entitled to interest on the mesne profits on equita¬ 
ble grounds, the defendant being liable to as if 

he were a trustee. (}Vadtworth ani Patanjali- Sjstn, 
//) KlUSHNAYYA RaO V MAHARAIA OF PITHA- 
PURAM. I.L.B.(1942) Mad. 662=202l^.614- 
16 B.M. 608=56 L.W. 264=A.I.B. 1942 Mad. 487 
s(ig42) 1 M.LJ. 472. 

_110 and 116 —Applicability—Suit for rent 

based on unregistered kabuliyat. See 1941 Di^. Col. 
77 T 0 FFICIAI. TRUSFEE 

CHaND MahaTab. 199 1.0. 788-14 B.O. 674 A 
IS 1942 Oal- 222. , ^ , 

—^Art 110—Patnis sold for arrears of rent—Sale 
wbseauently set aside and possession restored to 
natnidar—Suit for such arrears—Limitation—Starting 

S 1941 Dig., Col. 774. OFFICIAL TRUSmtE 
OF BENGAL ^. BEJOY CHAND MAHATAB. 199 I.O 
?S8=14 B^. 674 = A I B. 1942 Oal. 222. 

-Art. 112 —Suit to recover unpaid share money 


rnrfeiied shares—Starting point of liroiiatlon— 

1941 Dig.. Cel. 806. MUDHOLKAR .M. E. R. 
mS I li-B. fl942) Nag. 114. 

—Art. 116 — point—yendor ani vendee— 

Vendor failine discharge mortgage cn ^ 

arreed to under sale-Suil on mortgage-Sale of pr^ 

IZiet resulting in dispossession of vendee-Sutt by 
Waiter (or damages— l.imitaiion—Starting point 

e'^Sd of 19.4 1928 the first defend^ 

^'Ived certain properties to the plaintiff for Rs. 1000 

Jw^sale being effected to discharge a debt due to a 

h?rd person under a mortgage of the properties; it was 

between the parties that the vendor himself 

dS:barge the mortgage and it was recited in the 

Ldibat the sale price was received by the vendor 
sale dcea lu* ,he pur- 

for dischargi a discharge the mortgage debt, and 

a suit brought by the mortgagee the pro- \ 


LIMITATION ACT (1908), Art 120. 

perties were sold and the plaintiff, the vendee, was dis¬ 
possessed. He therefore brought a suit against the 
vendor for damages amounting to Rs. 1000, which was 
the consideration paid by him, 

that the suit must be conceived as one for 
breach of the covenant for quiet enjoyment and the 
starling point of limitation was the date of dispossession 
of the vendee. f2) Thatihe raeasure of damages would 
be the market-value of the properties on the date of the 
dispossession. {JCuppuswamy Ayyar, J.) MUTHO 
GOUNDAN V. MotTayaN. 1942 M.W.N. 687=66 L. 
W. 809=A.I.B. 1943 Mad. 160=(1942) 2 M.L.J 
617. 

-Art. 116—Suit for rent—Registered patni lease 

—LtnAation. See l94l Dig., Col. 775. HUMAVUN 
Raza V. Tarinicharan Tewari. A.I B. 1942 Pat. 

83 

■Art. 118—Burden of proof—Suit to declare 
adoption invalid or untrue—Onus. See HINDU LAW 
ADOPTION. 8 Out L. T. 96. 

Art Upstarting point—Adoption set up soon 
after death of adoptive father—Person challenging 
adoption avsare of same—Limitation. 

Under Art. 118 of the Umiiation Act, the starting 
point of limitation will be the time when the alleged 
adoption became known to the plaintiff. If a person 
who is setting up a case of adoption begjns t«. proclaim 
the alleged adoption soon after the death of the aooptive 
father and U the person challenging the adoption is 
aware of such allegation, the period of limitation m such 
a case will begin to run immediately after the latter 
comes to know of the allegation even though the ^leged 
adoption n^ver has taken place. (Patl Ali. J.) KaSHI 
Palei V. Radhika Dei. 8 Cut. L.T. 96=A.I.B. 

1948 Pat. 88. . ,, 

—Art 120 — Applicability — Accretion- IsleU 
in river—Notice by Government claiming penal assess- 
ment—Suit for declaration of title and injunction— 
Limitation. See MADRAS LAND ENCROACHMENT 

ACT, S. 14. Explanation. (1942) 2M,L.J. 228. 

-Art 120 —Applicability—Contract of sale— 
Buyer failing to complete payment of price and seller 
.,oidi,.g contr.ct-S.it by bny.tto . 

paid. See LIMITATION ACT, .ARTS. 62, 97 AND 120. 

I.L B. (1941) K»r. 496. c ■, 

_ Art 120— Applicability—Co-sharers—Suit by 

one for share of ineeme-Umitation-Starting poini- 

Right-lf limited to six years before suit. _ 

A co sharer's suit for his share of the income of the 

rrn«'«7.hc ."inconte foA wbicH 

be more than 6 years Jj* j .^gter or assertion 
be said that even in the plaintiff, his 

of hostile title to the knowWS®% to a 

irt M-fppf“bili.y-I^a" tnW on tc®i., 

ftv * A/.Vtt.^Latter selling shares _ and esu 


of shares from MVAi—Latter selling 
sing amount due—Subsequent suit ^ See 

riS™ and 120. 65L.W. 
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LIMITATION AOT (1908), Art. 120. 

decision by Civil.Court declaring title to estate in 
another—Suit by latter for account of rents and profits 
-Limitation—Starting point. See LIMITATION ACT, 
ARTS. 109 AND 129. (1942) 1 M.L.J. 472 

■Art. 120—Applicability—Right to conduct festi 
val in temple—Dispute between vadagalais and Tenga- 
lais—Former getting order under . S. 144, Or. P. Code, 
against latter—Festival nov performed from 1914 to 
1927—Susequent order under S. 144, Cr. P. Code, in 
1930—Suit by Tbengalais in 193016 declare illegal—If 
barred. See 1941 Dig . Col. 777. SRINIVASA AVYAN- 
GAR V. Ramanuja Chariar. 198 LO. 793»^ 14 B.M. 
512»48 Or.L.J. 48S»(1911) 1M.L.J. 822. 

■ Art. 120—Applicability—Suit against Munici¬ 
pality to recover licence fees and profession tax wrongly 
levied. See LlM. ACT, ART. 62. 68 L.W. 788 = 
(1942)2 M.L.J. 66 S. 

Art. 120—‘ApplieaMlity—Suit against reeeiver 
for negligent management—Suit brought under leave of 
Court which appointed klm-~~Right to sue— When 
aeeruet. 

Art. 120 of the Limitation Act applies to a suit 
against a receiver appointed under 0. 40. C. P. Code, 
for his negligence in the management of the estate, when 
Such suit is brought by the plaintiff under leave granted 
to him in proceedings arising out of exceptions to the 
receiver’s accounts by the Court which appointed the 
receiver. To such a suit, neither S. 10 no^rt. 36 nor 
Art. 89 nor Art. 115 of the Limitation Act applicable. 
The "right to sue" accrues in this class of suits, uhen the 
leave to sue the receiver or the ex-receiver is given to a 
person by the Court which bad appointed the receiver. 
(Mitter ami A’hundhar, //.) RaM CHANDRa 
Bansrjex V. BaidyaNaTH Roy. 1X3. (1942) 1 
Oal. 677-2021.O. 389-16 3.0.327- 76 O.L.J. 1 
-46 0.W3. 294- A-l3.1942 Oal. 488. 

-Arts. 120 and 181—Applicability—Suit by 

mulawalli against Secretary of State for declaraliun of 
light to receive jreomiah allowance u lawful bolder of 
office—I.lniltatlon. See l94l Dig.. Col. 777. HoSSaIN 
Batcha SAHIB t-. SiCRtTARv or State. 19910 
698-14 BM 620-(l941)lM.L.J. S74. 

-Art*. 120. 142 and IH—Applieabtlity—Suit 

for deelaratioH of title, 

A suit which is confined to a mere declaration oi title 
and li neither in form nor in substance e soil for poe 
eeeelon of immovable property Is governed by .4rt. 120 . 
and not by Art, 142 or 144 of the Llogitation Act. 
SLord Thankertm.) JaGATJIT SinGH r. PakTaB 
3AMAUUR SINOH. 8 B.B. 881- 1942 0 A. 890-1942 
A W.B. (P.O.) 87-1942 O W N. 608 - 2011.0. 499- 
1BB3.0- 19-66 L.W. 897- 1942 AX.W. 488- 
1942 P.W.N. 218-44 BomX B. 668 » 47 O-W.N. 88 
-A I B. 1942 P.O. 47-(l942)2 ML.J.864(P.O.). 
Art. 120—Applicability—Suit to eaiablish rl| 


LIMITATION ACT (1908), Art. 127. ' 

forbearance of a previous action on the part of a person 
in possession cannot debar him from instituting a suit 
later on when a fresh invasion is made agai^^t his title 
uhleb gives him an independent cause of action and the 
mere making of an adverse entry in the village records 
cannot be said to have actually dUburb^ the plaintiff’s 
title if he still continues in possession. {Thomas, C.J. 
andAgatwala, /.) BHAIRO SiNGH V, LaL AMBIKA 
BaKSH Singh. 199I.C.776=14E.0.688*1942 O. 
A. 168>= 1942 O.W.N. 226-A.I.B. i942 Oadii 874. 

Art. 120—Starting poipt under—Suit for decla¬ 
ration by deceased's brother against the widow—Muta~ 
tion in name of widow and filing of suit for profits by 
her—Came of attion. 

Where a suit was filed for a declaration by the deceas¬ 
ed’s brother against the widow that the property was 
the joint family property and that mutation in the 
widow's name was made only for consolation and that 
her assertion of right by filing a suit for profits against 
the plaintifi would not affect him, it was held that the 
plaintiff was not bound to institute a suit for declaration 
on the basis of the mutation entry, for he was not distur¬ 
bed at all by it as it did not throw any cloud on his title 
and that it was not until the defendant actually asserted a 
title by means of filing the suit for profits that it became 
obligatory upon him to file the suit and that hence limi> 
tation for the suit started only from the latter date and 
not from the date of mutation entry. {Ghulam Haean, 
/) PlARAr. KaLLU 1942 O.A. 602-1942 O.WJf. 
744. 

Art. 120 —Suit for declaration that plaintiffs 


X. 


to Inherit movable property. See 1940 Dig,. Col. 
SHARIFA BIOAM f. COURT OF WARDS. LL3 
(1941) Lab. 848. 

— Art. 120 — poimt .V timilo/ion— 

A’nomledge of tnfrtmgimen of nght—Mrrt tdnrs$ 
entry in the milage record —/f a§istt,totie. 

It ie wrong to My that the period of 1ti«ltatk« for a 
suit for dcvlaration of right I<r^u to run when the 
fight to sue accrued an^ that it la immaterial whether 
theplalntili had knouMge of it or not. Ualees the 
plaiolifl knows that there U any infiingemiat of hii 
ilghl, it cannot besatd that anv right to mo ■ new to 
him. A till for declaration of right cannot be nW to 
be lime burred SO long ae the plabiiilf has a aubiMng 
title to the propetty. Facb |ovt«lan of rights 
|ivM him a freeh caeia of action. The «wie uctuf 


are under proprietori—Starting point of limitutii 
Adverse entry in revenue records followed byetettmeml. 

So long as an adverse entry in the Revenue Records 
does not injure the plaintiff be need not come into 
Court at all and hence a plaintiff in a suit for declara¬ 
tion that be la an under-proprietor is not out of time if 
he institutee the suit within 6 years of the injury which 
the entry created namely ejectment. {Sennet and 
Ghulam //asan, //.) CHHABRAJ KUfR ». KaM Dbo 

Singh. 2001.0 46-14B.0.634-19480.A.162- 
1942 A.W B. (0.0.) 166-1942 0.W3. 217- A J3. 
1942 Oudb 846^ 

' —Art. 128—ApplicahIHty—Suit for legacy under 
will—Defendants appointed exeentort under will and 
trustees of testator’s estate—Suft. if one under S ]0 
Um. Act. See Um. ACT. S. 10. I.XE. (1942) 

892. 

-Arti. 127 B&d Ui—Applicaklitr-Opem and 

eomtinmons exetueion by Imsoatie brother of his toint mm 
brothor—Court of Wards refatmng passessiom foo 
lunatic's wtdom after hss death. 

The exetuaiOB or ouster by a lanatk brother of bis 
joint sane brother if open and codUmobs bars ibe sane 
brother’s claim under Art. 127. If after the death ol 
the lunatic brother the Court of Wards openly retains 
pc»*e»»u*n cn bubali of hit widow tbun Art, 144 appUw. 
{Collisur and Alle.'p, //) BHAGWaTI SaRAN 

Singh v Parmeshwari Nandak .sihgh t t.w 
( 1942) AU. 818-909 I.O. 827-16 BA 1M-I94f 
A L J. 197 - 19 a AXW 946-AJ3.1942 All 967 

19X 

-Art. lTt—4Ppiieah/irr~Sml by 

broth,’, tormsmga Jmnt famely /, tmfoore 
thare *m the pretty. 

Whe-c .rfie oi tbt two brotbure forwdu a jednt 
famli) IB pcMtaUw. of the pe^ty. thoagh the othm 
: rcTur actually j^MVrd i« cuhieaticm with hts teothm bu 
, musf be betd to have bm p-r-r-lnn through hie 
I rothur und be««T ■ suit by the lultui w ewfoeve hM 
•.|hli. vhireln (hr property b toxurwd b) An, jS*, 


flfhi 


t0 
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LIMITATION ACT (1908), Art. 131. 

Urn. Act. {Bfnwt and MadtUy% //.) APaRNA 
Bakhsm Singh v. Chandra shekhar Singh. 
1942 O.A. 627«1942 O.W N. 639=1942 A.W R.-(0. 

O. ) 845 (2) 

-Art. XZl—ScoPc—PlaintiPt righi to property 

txtinguiihed by adverse possession. I 

An, 131 of the Limitation Act contemplates a case 
where the plainiia’s right to the property has not been 
already extinguished by adverse possession of the de¬ 
fendants. If there was never any relationship of land* 
lord and tenant between the plaintiff and the defendant, 
and the latter held the land adversely to the former for 
more than 12 years, the plaintiff would be no more 
competent to sue for assessment of rent then he could 
institute a suit for eviction against the defendant, 
{Atukherjea and Biswas, J/.) JOGESH ChaNDRA 
Komar t/. CHANui Charan Daita. 76CL.J.440. 

-Arts. 132 and 147—Applicability—English 

mortgage—Provision that in certain event date of pay¬ 
ment is to be changed and that mortgagor shall pay 
costs of insurance, etc.—Suit on—Limitation. Seel. 

P. ACT.S. 58. 66L.W.,417. 

-■ Art. Applicability—Question of bona fides 

or notice of transferte—U relevant. 

It is the first principle of the interpretation of statutes 
that nothing extraneous should be considered in inter¬ 
preting a statute when its meaning is unambiguous on 
the face of it and as the meaning of Art. 134 is clear, no 
question of bona fides or notice of the transferee -arises 
under it. (A/ir Ahmad, J.C. and Boop. J ) KHADI 
khan ». Murad khan. 2001.0, 732=A I.E. 1942 
Peeb. 39. 

. —Art. \Z^-~~Knowledge of tidinsftr — Onus. 

Under Art. 134, the onus initially lies on the plaintiff 
to prove as to when be came to know of the transfer. 
He must show that be had knowledge of the transfer 
within 12 years.of the suit. If he shows this, the onus 
• is shifted to the transferee to prove that the transfer was 
before 12 years of suit and that the plaJnh” , 
knowledge of it. {Mir Ahmad, 

’ khadi KHan V. Murad Khan. 200 i.o* 

B 1942 Pesb 39 . A«.<nialoas mortgage 

-Art. 132-Startlng PO'"*-'/"Sded in 1929) 

-falling under S. 58 (^)t P. P. , jate—Disposi-es- 
—Personal covenant to pay sale within 12 

aion of mortgagee before term beyond 12 years of 
years of date fixed I.L.B* (3®42) Ear. 462. 

dispossession-If barred, r ^„^^^Suit by eeP 

-Art. ^^^"^i^fLJnonate amounts in respect-of 

mortgagor to recover 

mortgage ^f'taUon for a sui» by one of several 
The period of (be several subsequent 

heirs of a '"^^ortgaged properly who has paid the 

transferees o*. „ee for contribution against the oth* 

entire ees in which the sale of the defendarit s 

heirs or tr j^Qjjgjged property is sought is twelve 

the date of payment and not from the date 

years f original mortgage money became payable. 

rrSmas C.J; Bennett and Agarwail, 

{Jhomas, ^ 203 I.O. 286 = 16 R.O. 

101^= 1942 A.W.E. (O.C.) 319 = 1942 O.W.N.672- 

?942 0.A 413^AJ.E 1942 Oudh 449 (P.B.). 

—Art 132—Starling point—Unpaid purch^ 

money-suit to enforce lien 

wards the amount—If extends period, isee 1. v. av.i. 

«s S5 (1942)2 ML.J. 482. , . 

*_^Art 134 B—£s*ate made inalienable and 

imoartible h Goternment Rules—Hoider to have hfe 
titati—Successor to take estate unencumbered by any deU 
‘Irlur^Alun'^icn h hM,r-Vali4ily-Al-<n« ,n 


LIMITATION ACT (1908), Art. 142. 

possession for over 12 years—Adverse possession-' 
Successor—If bound. 

Where an estate known .as the Patdi estate is held 
for life by each bolder for the time being and passes on 
his death to the next holder unencumbered by debtsor 
charges except those imposed by Government, and the 
estate is made inalienable and impartible by rules 
framed by the Government on the lines of the Bombay 
Saranjan Rules which Saranjan Rules do not apply-to 
the estate, and there is no rule in the rules governing the 
estate to the effect thit there is to be a loimal resump¬ 
tion on the death of each holder and re grant tothe 
successor, if any alienation of a part of the estate is 
made by a holder it will be invalid from its inception 
and not merely from his death. But If the alienee 
continues in possession of the part transferred to him 
for over 12 years during the lifetime of the alienonor 
bis successor, he acquires a title to it by adverse posses¬ 
sion not only as against the holder during whose tenure 
he completes l2years’ possession but as against all subse¬ 
quent successors. Though the successor does not claim 
through his predecessor, but claims in his own right, the 
successor gets the estate as it was at the ' time of the 
death of the predecessor. If, therefore, the estate had 
lost by adverse possession a particular part of it, and if 
the alienee bad become its owner by the extinction 
of the holder's title thereto, the estate which comM 
to the successor is the estate minus the part the 
ownership which bad passed from the estate to the 
alienee’s family. It would be open to a person to 
acQuire title by adverse possession for oyer IZ years, 
and the fact that the alienor bolder had only a life estate 
tould not come in the way of the acquisition of title by 
rdversc possession. Even if the analog of the head or 
mSt of a math is applied to the holder of the estate, 
•? would make no difference. On that analogy 
Art I34-B of the Limitation Act would apply, and if 
the alienee completes 12 years’possession after the 
death of the alienating holder, he perfects bis title by 
adverse pos5,jssion. {Dtvatia, J-) NaRANsinhu 
Chandra SiNHji v. MadhaoSing kesarj sing. 
200 I.C. 889=16B.B. 46=44 Bom.L.B. 146=AI.B 
1W2 Bom. 138. ^ , 

Art. 141 —Applicability. See l94l Dig., Col. 
779 Fanindra Nath Dutta v. Satya Charan 
De. 197L0.766»UE.0.878. 

-Art. 141 — AppUeabiltty — Commeneement of 

adverse possession during last male holder's life time— 
Interventioftof limited estate-lf interrupts running^ 

of time. . 

Where adverse possession commences to run 
the last male owner himself the inf"''®""®" ?.[ 
limited estate will qpt prevent time ruoiung and w ill not 

enable the reversioners coming after *^**’^. 

to say that he has go* a fresh cause of aijmn on the 

death of the owner of the limited 
MATA PRASAD n. BRU KISHORE SINCH. 200 I-O. 
26*5 = 14 TiO 589=1942 A W.E. (0.0.) 139--ltf44 
O A 118 = 1942 O.W.N. 191=A I.E.1942 OudhSOS. 


•Arta 142 Wld 144— applicability. 

fT-:,*.;... Art -annlies to a Suit 


~H 2 oltb:Un.itVtron Act -applies lo.a suit for 
possession when the plaintiff while in °f he 

JrTperty has been dispossessed or has disconUnn^ ‘bj 
possession. Art. 144 is a resid^ry »PP y’"* f 

suits for possession not otherwise pro''‘ ' 

period of 12 years runs in the case of Art. 1 _ ,i,.case 

date of the dispossession or discontinuance; . . 

of Art. 144 it^s front the cate when the p^»‘ 
of the defendant becomes adverse to toe Jae 

plaintiff’s case U that he was dispwse^Jed, ii is Art. i 
and not Art. 144 that would apply and if the plawim 
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NATION ACT (1908), Art. 142. 


doet not prore bis possession within 12 years before snit, 
his sail should fail. (Btnnitt, J.). GaURI SHANKAR 
SiKGH p. JADU Nath Pandb. 1942 O.W.N. 763“ 
1942 O.A. 599. 

■Art. IVl^Applicaiility—Burden of proof— 
Suit for manditoryinjunttion for the removal of eon- 
tlrueftous ou a plot—Proof of outler, 

A plaintiff who comes to Court seeking a mandatory 
injunction for the removal of constructions upon a plot 
founds his suit upon the basis that he has a subsisting 
title in the plot. If he has no subsisting title then be is 
not in a position to maintain such a suit and if he goes 
further and shows that by reason of the act of the 
defendants he has been ousted then be tnust clearly be 
under a duty to show that the ousting which has inter¬ 
fered with his possession and resulted in his disposses¬ 
sion has taken place within 12 years of the institution of 
the suit. Where the plaintiff has proved this, it then 
ties upon the defendant, to establish that he had 
exercised such exclusive possession as amounted to an 
ouster of the plaintiff from a date more than 12 years 
prior to the Institution of the suit. {Yorie^ /.) RAM 

SiWAK &. Ram SaHai. 1942A.L.W. 226“1942 0. 
W N 281. 


_Art. 142 —Applicability—Encroachment on com¬ 
mon land by defendant—Defendant in possession for 
over 12 years and in ouster of plaintiff—Limitation— 
Continuing wrong—Right of suit after 12 yearj. See 
LIMITATIAN ACT, S. 23 AND ART. 142. 22 P.L.T. 


1001 . 


--Artl. 142 and \^^—Applieability of Art. 142— 

Conditions—Paets to be proved by plaintiff. 

In any <>uit in which a plaintiff alleges his possession 
within 12 years prior to the defendant's possession the case 
must fall under Art. 142. Whenever there Is an allega* 
tion of original possession which the plaintiff lost by 
dispossession the suit must fall under Art. l42of the 
Limitation Act. Where a plaintiff in a suit for posses¬ 
sion alleges a licence for a term under which the defen 
dant got into possession there is only a discontinuance of 
poiscssion and not di>posseb$ion and it is governed by 
Art. 142 and not Art. 144, The word‘discontinuance’ 
means cessation of possession by one followed by posses¬ 
sion of another, and ‘dispossession’ means the coming 
into possession of one and the driving out oflhe person 
in possession. In a suit governed ^y Art. 142 the 
plaintiff has to prove that the defendants permissive 

f ussession began within 12 >eara prior to the suit 
ffiyo£i. /.) GANGOOBAl v. SONI. 1942 N L J. 99. 


Art. 142—Applicability—Suit for possession— 
PUinliff alleging po$$es-«ion of hts predecesv}r In 
interest, till di'>posseKvion by defendant. See 1941 
Dig., Col. 780.FANINDRA Nath DuTTA v. Satya 
CuaranDB. 197 1.0.768-14 a 0.878. 

■■ Art. 142—Discontinuance of posse-aion—Mean- 

Ingof. l94l tig^Col. 780 MaHOmSD II^shim 
AU KHaN V. iPfAT Ara HamidIRbgah 200 LO. 
892“16 s o. 7-48 O.W.N. 661-A.I.B. 1942 Oal 
180. 

- -Art. \i2-~Potietsitu within \7 years of ntit— 

Foreibleposttm/m by rightful owner from trtipasitr~— 
If ean be taken into aeeount—Tretpatttr ebtaimng pos- 
ststion under S 9. Spetifie Belief Ad^Bfftet tf ^ 
limitation—Adverse pMititim—Interruption. 

The act of a person who takes p^«s^B^on, either forci¬ 
bly or otherwise than in doe course of law. may be high¬ 
handed an I not legal in the senw; that It it not authori¬ 
sed by law but If be happens to be the rightful owner 
there Is no justification for holding that the Detlod' 
^rlng which he bad both title and poseeesioQ should not 
be taken Into account (or ptupo»«» of deddlng whether 


LIMITATION ACT (1008). Art. 144.. 

he was in possession within 12 years of his suit. The 
fact that the trespasser from whom he wrested posses¬ 
sion bad succeed^ in a suit under S. 9 of the Specific 
Relief Act cannot make any difference in the’ position 
of the real owner so obtaining possession, {Leach. C. /. 
and Byers. J.') NARASAV^A t». SUBBAYVA. 66 L.W. 
616-1942MWN 478“AJ.B. 1942 Mad. 728“ 
(1942;2M.L.J. 266. 

-^Arta. 142 and 144 —of a person in pos- 

session—Positfon of a trespasser—Presumptions as to 
possession when arises. 

The person seeking to displace bbe rights of the 
person in possession bas to establish that that persog 
has no title and that the title resides in the plaintiff. 
It is always assumed that the person in possession is in 
rightful possession and so his possession is always refer¬ 
red to a lawful title^ whenever that is possible. A 
trespasser does not displace the rightful owner’s title 
unless be intends to prescribe for a hostile title and be 
does not necessarily intend so to prescribe simply by 
remaining in occupation. His attitude may be a purely 
negative and passive one. All the usual presumptions 
about possession being adverse and so forth do not 
arise except in favour of the person in possession and 
those who claim through him. If the rightful owner 
succeeds in get'ing^into possession and an attempt is 
made to oust him by those who do not claim through 
the trespasser, then the presumptions are in favour of 
the rightful owner. (Stone. C. /. and Bose, y.) Shri 
Raghunathswami Deosthan V. Donna. 1942 
N.LJ 431. 


-Art. 142 and Art. 141 of 1871 and 1877 rei- 

pectlvely— Scope and effect of. 

The effect of Art. 142 of the Act of 1871 and 
Ati. I4l of Act of 1877 was to create a fresh rule in 
regard to limitation in all cases in which the prospective 
right arising out of adverse possession had not already 
ripened into an absolute title (Vermn affd Yorke. JJ.) 
ABriuL Samaokhan V . Girdhari Lal I.LR 
C1942)A11. 269=200 I.C. 269=14 RJk. 423 = 1942 
A L.J. 179 = 1942 A L.W. 161 = 1042 OA. (Sann'l 
14612) = 1942 A. W.B. (H.O ) 84 (2)=AJ3. m 2 
All. 176, 


—Arts. 142 and lAi—Scope- Suit by lietmee. 

It may be that Arts. 142 and 144 of the Limitation 
Act are not limited to suits for poese^sion based on pro¬ 
prietary title, but they certainly contemplate suitsyor 
possession in which some imerest in Immovable property 
is claimed. They can have no application to a suit by 
a mere licensee who does not assert any claim to any 
interest in immovable prooerly. (Bimas, /) Arun- 

KiJMAR Basu r. SUDHiR Chandra Basu. 76 0LJ 

236. 


-Art 144— gaint—Adverse poisession— 

.Mahomedan eo-ownors-Af^tgage of specifie iteme bu 

some with passe>strn—Su,t by other (or their shar'tt— 

Start inf pAnt cf limttaii^. 


«« uvaw wvsasv ww v-a.v.« mOnaOt «DeCl 

fic items of property held by the member* of a Mabc 
medan family and the mortgAgee enters into possessio 
of the mortgaged items under the mortgage d^ a^u] 
by the other rnembe^ of the family to recover Usse: 
Sion of their share* in the items mort»aM<t >« 
under Art 144 of the Umitation «d^ 

12 years of such possession and adverse posset^ , 
against lb.>?e other member* carnol be said to beei 

only from the date of ouster to their knowledee 

C./.. Laishmnma Bso and JCrisknaewaj^^\l^^ 
//.) PaLANIA Pit Lai 9. .4MJATH IbRAHIM ROV 

THU. 3031.0.106-16B.M. 607-1048 M.WJ 
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LHaTATlON AOT (1908), Art. 146-A. 

B26«66 L.W. 682 (2)«=A.I.R. 1942 Mod. 622= 
(1942) 2 M.L.J. 321. 

Art 146 A—Applicability — Soit by Union 
Board for possession of land—Land in possession of 
defendant on date of its creation. See 1941 Dig., Col. 
782. DHAjADH.^Ri Ghosh v. Union board of 
KeNDRAgqria. 2001.0. 386=16 R.C. 1=A.I.R. 
1942 Oftl. 151. 

——Art. 147—Applicability — English mortgage— 
Provision for payment by mortgagor of insurance 
charge* and for changing date of payment in certain 
eient—tf alters nature of mortgage—Limitation for 
lait. T. P. Act, S. 58. 66 L.W.417. 

"Art. 158 —Filing of ehUetions to award — Limi 
lation—Starting point. 

Under Art. l58 of the Limitation Act, th^ee things 
are necessary for fixing the starting point of limitation: 
(1) the award must have been fifed ; (2) in Court, and 
(3) notice of the filing has been given to the patties 
'Where the arbitrator banded over the award to the 
Reader during the absence of the Judge on leave, and 
the Judge resumed Bis duties on a later date and in the 
presence of the parties passed an order directing them 
to file objections within the time prescribed by law. 

Held^ that the period of ten days prescribed under 
Art. 158 ran from the later date. {.Ttk Ckand and 
Bitheit. //.) Imam Din v. Allah Rakha. 2011. 
0.462=16 R.L. 49=44 P.L.R, 249=A.I.R. 1942 
I.ab 190. 

’ —Art. IB^-^ApplieaM/ity —Ex parte deeree patted 
on original tide of High Court—Application totet atide. 
I Art. 164 of the Limitation Act governs an applic&iion 
to set aside an/JT parte decree passed on the original 
side of the High Court. Such an application should, 
therefore, be made not later than thirty days from the 
date of the decree or the date of the applicant's k"®*' 
ledge of the decree. {Der6yshire,C./.and ^ 

/.) SURENDKA Nath ROV V. HRISHIKESH SAHA. 

46 O.W.N. 280. . . set 

-Art. 166-Applicabimy-Apphcatio" ^ 

aside.sale under S. 47. C. P. Code ^'^j^^nta'rai. 

784. BHAN KUMAR CHANDt»J.ACHMI KAN 

8 B.B, 60»- 1991.O. IW'.W t 
-Art. \BB-Applt(»htltty^ AP^ 

S.M.C P. C«f^v''''^"Siorfor8e«ing aside a sale. 
Per Bhidi, /.-An appHcanon^ ^ p 

which falls within P. Limitation Act. {Tek 

governed by Arj.lw ^ GauR!».Ude. LIj. 

Ckand, Bkide and i66=16 R L. 174 = 

R. (1942) Xab. L.h. 163 (F.B.). 

44 P.L.R ^^^^f,f, '_'jtp/iea^i/ity—Exeeutten sale— 

- /Z Properly in aeeordanee with S. I3, 

Failure to *'■***'/. -Act—Application totet aside on 
Bihar ^^^'•^Hijfj Jieation-C. P. Code, 0.21. F. 90. 
that to set aside an execution sale on the 

^”j?h 4 nhe sale was bad and a nullity as it was 
8^®?”-.hnut the valuation as required by S. l3 of the 
held “Venders Act fail* wider 0. 21. R. ?0, C. 

and is governed by Art. 166 of the Limitatton 
Art and is barred if preferred beyond 30 days of the 
The mere fact that the application is labelled as 
funder Ss. 47 and iSl, C.P. Code, will not take 
It out of 0.21, R. 90. C.P. Code, so as to make it 
maintainable though preferred beyond 30 days. (Fatl 
A/i and Heredith, Jf.> SHEO PayaL NARAIN v. 

MOTI KUKR. 21 Pat 281=2001.0.782=15 R-P- 9 
*8 B.R. 720=1942 P.'W.N. 202= 23 Pat.L.T. 189= 

AIR. 1942Pat. 238. . ^ . 

166 —Applicability—Void sale. See 1941 

Dig.. Col. 784. BHan Kumar Chand *. Lacjmi 


LIMITATION AOT (1908), Art. 181. 

Kanta Rai. 8 B.R. 607=199 10.169=14 R.P. 687. 

■ Arti. 166 and 181 —Official Receiver’s applica¬ 
tion to declare execution sale void—Article applicable. 
See 1940 Dig . Col. 819. MOTILAL v. NatHO. I.L.B. 
(1942) Nag. 377. 

—Art. 178 (ai amended by Arbitration Act 
H of lOiO^—Applieability—Application by arbitrator 
for filing award in Court, 

Art. 178 of the Limitation Act, as amended by the 
Arbitration Act X of 1940, is clearly intended to apply 
to those cases where a party to the arbitration procee* 
dings applies for the filing of the award in Court. It is 
not intended to apply to an arbitrator filing an award in 
Court. An arbitrator who applies for filing an award 
in Court seeks no relief from the Court for himself or 
against anybody. The arbitrator in applying for the 
filing of an award in Court is performing a mere minis* 
terial act at the request of a party to the arbitration or 
by the order of the Court. He has no interest in the 
award apart from his fees and charges. The Legisla¬ 
ture never intended that Art..l78 should apply to an 
application for the filing of an award m Court by m 
arbitrator. Wo./.) JOHN B. 

Umer. I.L.R.(1942)Kar.466“A.I.B. 1®43 8md. 

SS 

-Art, no—Applicability—Award filed after 
ninity days from date of tervice. ivo 

The period of limitation provided by Art. 178 of the 
Umitation Act refers to an application made to the 
Court under the Arbitration Act by a parly to an *ward 
to obtain an order directing the arbitrator to file the 
award It does not apply to an award which bad 
rr h«m filed in Court, allboogb it was in fact filed 
* ^^Iha^ninety days after notice of it bad ^en served. 

V) KeSHRI mull t«. MKGH RAJ BaS DKO. 
{?B fl 942 ) 2 Oal. 69=203 I.O. 269=16 B.O. 416 
tXl'-B-1942 Cal. 642. 

__^Art. IZl—Applicability — Application under 

S. xSofTelegraph Act. 

Art. l8l of the Limitation Act does not apply to an 
application under S. 16 of the Talegraph Act.sucjian 
application being in the nature of a plaint. {Teh Chand 
and Beehett.//.) ABDUL AZIZ ». PUNJAB GOV»N- 
MENT. 2011.0.739= 15 R.L. 81=44 P.L.R. 276= 
A.I.R. 1942 Lah. 186. 

-^Arts. island lB2-Applieabilily-Pe*thof 

deeree-holder pending execution proceedings—Stub fr^ 
ecedinge dismissed for default-ApplieaUon by hss 
legal representatives to revive proceedings- Lsmitation. 

Per Sen, /.—An.application by the legal tepresenta- 
iWts of a deceased decree*holder for . .l 

lion proceedings dismissed for l81 

the dcCTce-holder. is not govern^ either y Art 
Art. 182 of the Limitation Act. The C^eor ci,^ 
Trocedure nowhere provides of the 

is . preceding b, 

po,“r„‘iHuo^iders .h». i»«i« "onT. 

and il ii is salisfied that there are no sort laehesjn 

part of the applicant which wo avnada PRASAD 
belief. ani 

dirts' m'tutd 182-Appl^abmt,-E.--io^" 

sale set aiide-AppIication ?' Sund o 

Code, by unsuccessful auction P . orde 

poundage (il. 78? VEKRA 

or original order. iaVtr '^2=14 R.M.S6S« 
SWAM! V. NAMAYVA, 197 tC. ^ 

(19*1) 2 M.LX 12t 
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LMITATION ACT (X908), Art. 181. | LIMITATION ACT ( 1088 ), Art. 188. 

Arti 181,180 Mid 182—' *he drst execution on full wlUfaction. thus living 

I 2 —S-i9iS /udewumi dtifar’s UnJ 1 the decfce-bolder 8 first application to l» dealt uith and 

... j .it /o/i».»/» tf/ir. I resulting in a revieor of the prior application for execo- 

tion leading to the first sale. As that applicali- n was in 
lime, it should be allowed to proceed to its normal con¬ 
clusion. The fact that the appellani{decree-holder) waa 


—Cinirr 

UielfMtd tt dtcrifholdtr /or l 5 ytarl in full Mtufat 
(ion 0 / dtefet^£xecn(ion fitd on 30 9 -1935 to 
rmtorte trutr—Mtt/aiiom ot Uost tnitnd and atUttti on 
2^12—1937—£?» 30—S—1939 Itost etrt$/S(ate drawn 
up and tign^d ir J*dg <— Applttation on 11—11-“ 1940 
for poutttien of Itaiid land—If barrtd. 

Daring the execution taken out by the decree-holdcr 
the Court ordered on 2——8—1935 that the land of the 
iudgment-oebtor should be leased to the decree holder 
for 15 years and that the lease shall completely wipe out 
the decretal debt. The executioA was filed in default 
on 30 -9—1935. The decree-holder moved the revenue 
aulhonties to enter a mutation of lease. Mutation was 
entered and attested on 29—12—1937. The judgment- 
debtor was not present, nor any one representing the 
Court. On 30—5—1939 a lease certificate was drawn 
up and signed by the Judge. The document was atta¬ 
ched to the file. On 11—11—1940 the decree-holder 
presented another application to the execution Judge 
asking that he should be pot in possession of the land 
leased to him. 

"Htld, that Art. 180 had no application whatsoever as 


guilty of fraud In respect of the prior sale was no ground 
for declining to revive the former application for execu- 
tion. the honesty or dishonesty of the sale had no 
logical bearing on the question whether the subsequent 
proceedings were or were not a con'inuation of the for¬ 
mer proceedings. {Agarwala, /.) KAMESHWAB SINCH 
V. Hari Chand Pandby. 197 I.O 708=14 B.P 
S 43 - 8 B.B. 279= 22 P.L.T. 992=AJ[.B. 1942 Pat 
112 . 

.Art. l^lStarting popnt—Preliminary mort¬ 
gage decref^Provition for instalments—Default clause 
giving dteree'holder right to apply for sale for all in- 
stalmentt remaining due—No payment made — Appliea- 
tion for final deeree five years after preliminary decree 
—If barred. 

A preliminary decree in a mortgage suit passed in 
June, 1933, provided for the payment of the decretal 
amount in seven annual instalments of Rs. 115 in June 


it "for^^^p^inl of each year ; ‘/^“Ve'LTaC'lh^rr^ 

the lease certificate having been given and the execution of P^y^^of any one for 

having been filed in full satlsfiion on 20 - 4—1939 Proceed sell the mortga^d prop^^^^^^ 

there was no decred to execute any more and therefore whole amount of the instalments stiU^maimng due and 
Arl.JS2 also was inapplicable. The application being and also for a sum ?^**^ "hich bad been 

one fir which there was no provision in the LimitaUon ^blforJ 

Act. Art. 181 applied. The decree holder became 1934.1035. 1936 and 1937. On 2Z-^l^d^ ^ ore 

entitled to ask for JSssession only when the lease certifi- ‘he 1938 June insulment becajne due. the dwreeholder 
cate was prepared and signed by the Judge. The period apph^ [or a final oecree to which the judgment-debtor 
of limitation therefore began to run under Art, I8l on rai^d the plea of limitation. . , / 

30_5-i 939. The att«tation of mutation did not that every fresh default gave rise to a fresh 

confer any title The Court was leasing the property to cause of acUon. that the decree-fioldcr was at no time 
the decree holder and the Court was not a parly to the to enforce the penalty and hence the appliMtion 

matafion proc96dinff» and bence right to apply could not 1 final decree was not barred by liCDitaticn. 
be aaid to batre accrued when the moution wa-n attested ^ 

on 29—12—1937 (hftr Ahmad, /.) DOST MaHOMBD LJR- (19421 Ma-I. 770 = 202 I.Q. 629 ■>=16 E.M. 686 = 

HAR. sTnGH.’ 204 I.O. 60=A.I.B. |«« ^1:j“ 6S2”- ^76= A.I:R. 1942 Mad 

—Art. 182 —Daii dfcut^Mt<ming^PartHicH 


suit. 


1942 Peih. 87e 

_Art.- 191—Revival—Execution taleSatis/ae- 

tion recorded in full and execution dissmissed—Sub. - .u j v- l • j 

seouent setting aside of sale under 0. 21. A. 90. C./>. . The date of the d«ree is the day on which judgment 

Code aiimtaneeof mortgagee—Finding of fraud and l^ipTOnoyxnctd.Md limitation begins to run from lb?it 
toliusioH on part of decree-holder and /W/wi-nr-rfrfeo/- date, although no formal decree can be drawn up in a 
—Subseouent application for salt #/A«wrpartition suit until paper bearing a proper stamp under 
Revivor of former applicaiion-Fraud—Jf ar»/*i/r «he Stamp Act is supplied to the Conit. A.I.R. 1924 
revival iChatlerfi and Meredith, //.) BaNWARI 

The appellant obtained a decree for rent against the pfARAIN TBWA«y t*. Rawhabi Narain TrwARi. 8 
respondents on l8 —3—1936 and applied for execution I B.B 116=197 1.0. 217=14 B. P. 284=AJB. 1942 
QJ^ |g—12—1937. Tbb resulted in a sale of the renpon PRt. 336. 

dent’s property on 11-4-1938. which was confirmed -Art 182-Restitotion- Suit under 0.21. R. 63. 

oa 12-5—1938. Thereafter the Court recorded full C. P. Code—Decree Kiting aside claim order- Applica- 
satisfaction and ditmlved the execution case. Subse- tion by successful plaintiff for restitution of costs paid 
quently on 15—7-“1938 a mortgagee of the properly by him to defendant in the claim proceedings—Limita- 
applied under O. 21. R. 90. C. P. Code, to have the sale Hon—Srarting joini. Jrr C, P. CODB, S. 144. 1942 

set ulde, and on 2^11—1939. the sale wai set aside I M W.N. 689. 

by the Appellate Court on the finding that the reipon-1-Art, 188 and Agra Tenancy Act, Bcb. IV. 

dents deliberately allowed their property to be sold for I Or. F. Serial 6—iV/sitoZ—Dr/ojil e//frrf applitatim 
an inadequate price in order to get ild of the mortgage I as order voas received too late for execution—Dumissal 
on lt,and that the process e s were fraudulently >ttpprwsed 1 of second opplicalicn owing todetcret holder's fotlurt 
in colluvlon with the judgmenl debloni (respondents) for | to comply tnr-l court's crJer—Third application heyond 
extinguishing ibe rights of the mongsgee. Ov.\umt—If a conttnuoUon of the torlitr ones. 

2—1940, the deciee-boMcr again applied for sale I Where an application lor execution b) ejectment was 
of the very same prope«y and prayed for revival of his deposited as the order reached the kurk amm at a 
previous epplicuUoo. I time wheo eccordlng to lew U could not be tiocuted 

////rf. that the order setting aside the execution sale I and a secood tppKcailoo for exeentioe was <Ji»nu»sed 
rviulted In the setting aside of the orders which were I owing to decTee-botoer’s Boo-compUance with ibe Court’a 

cons«]uent 00 that aale, inclodioi ibe order dlsipissin| I directjoos as to filing copy of ibe drcree.it uaxhoid 


\ 
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LIMITATION ACT (1908), Art. 182. 

that a third application filed beyond time coaid not be 
treated as a continuation of the earlier ones because the 
decree*bolder bad neither complied with the Coart's 
order nor had appealed against the- diimissal .of 
the earlier application and that the question whether 
an application for execution could be treated as one in 
continuation of a prior application or not was always a 
question of fact and had to be decided on the facts of 
each case. (SaiAe, J.M.) SheO -AGYAN v . SheO 
NaNDAN. 1942 a.D. 699=1942 O.W.N. (B.R ) 571 
=1942 A.W.E. (Rev.) 403(2)* 1942 O.A. (Supp.) 
429 (2). 

' Art. 182-~3‘/af'/»«/ foint—Daft cf decrtt^ 
Dttrte undtr 0.2^, R.Xt {%)—Meint Profits assessed 
and amount finally determined—Decree net drawn up — 
Subsequent application by plaintiff to assess Court fee 
and to draw up decree—If step-l^aid—Execution appli^ 
cation—Limitation, 

For the purposes of computing' limitation under Art. 
182 of the Limitation Act the date of the judgment has 
to be taken as the date of the decree which is the start¬ 
ing point of limitation. In the case of a decree for 
mesne profits under 0.20, R, l2 (2). C.P. Code, such 
date is the date of the final adjudication between the 
parties fixing the amount of the mesne profits. The 
fact that the Court defers the drawing up of the final 
decree until paymeift of the deficit Court*fee by the plain¬ 
tiff, and that the Court draws up the final decree only on 
the application of the plaintiff on payment of the deficit 
Court-fee would not enlarge the period of liniitation 
under Art. 182, Limitation Act. for execution of the 
decree for mesne profits on the ground that the decree is 
actually drawn up not on the date of the judgment ^**”8 
the mesne profits but subsequently on payment <^f‘Jj* 
Court-fee and on application by the plaintiff. T^® 

application by the decree holder' to assess thedenci 

Court-fee or to receive the deficit Court-fee or to Pr*P*.*^ 
and sign the decree cannot be regarded as^ *.**t?*i”Ir*i 
‘ of execution under Art. 182 (5) of the 
(Rowland and Chatterii, //•) 0. 818 

MIAN .. MaHaBIR Sag. 21 202=1942. 

-14 R.P 631=8B.R. 631=23Pat.L.l. 

P.W.N. 139= A.I.R. 1942 pat-.f-Anneal 

Art. loj debtor s application 

against order disnussing )udg» limitation for 

to record M^sfaction of g 2 i. Sektharama 

execution. 1940 Dig.. 1981.0.631 

CHETTIARV. ABDUI. RAHWA 

462-(1940) 2MLJ.i>/i- 

14 E.l^ 453 tosts not varied by final 

’’Z—hut closely related to it—Starting point, 
order m ^ case for trial de novo the appel- 

ta« Court"pSci an order for costs against the guardian 
LV^? soccS?ul minor appellants and the suit though 
dfsr^isseJ in the trial Court was ultimately decreed in 
aoDcal on a question as to the staring point of limitation 
forthe execution of the order for costs against the guar¬ 
dian it was held that the order for costs though not varied 
by the final order, in appeal was at least closely related 
to it since both were passed during proceedings in the 
same suit and that was sufficient reason for taking 
the date of the final decree in the suit on appeal as the 
oroper starting point of limitation. (Madeley, J.') 
Krishna IJEBI S'. SOBANLAL 203 I 0. 346=15 R. 
O 202=1942 A. W. R.(0. 0.) 213=1942 O.A. 226 
«1942 O.W.N. 316= A.I.R. 1942 Oadh 464. 

-firt 182 (3 )—Refection of review application— 
Starting point. 

The words ‘where there has been a review of judg¬ 
ment’ in Art. 182 (3) of the Umitation Act can only 
cov^r cases where an application for review of a judg- 


LIMITATION ACT (1908), Alt. 182. 

ment has been allowed and they do not cover cases in 
which the application for review has been rejected. In 
the former case limitation would begin tq run from the 
date of the decree substituted on review and in the 
latter from the date of the original decree itself. (Yotkt, 
J.) Bengali Mal» Baijnath Prasad. 2021.0. 
726-16 E.A. 189=1942 AW R. (HO.) 246=1942 
A.L.W 429= 1942 A.L.J. 352=A.IR. 1942 All.838. 

■ ■" . Art. 162 Amendment of decree—Limita¬ 

tion for execution —Terminus a quo. ^ 

Under Art. l82(4)ofthe Limitation Act, terminus 
a quo for an application for execution of a decree runs 
from the date of the order of the amendment, if there 
has Id fact been an amendment within the meaning of 
that clause, even though that amendment has been made 
more than three years bom the date of the original 
decree. But if the alteration in the decree does not 
amount to an amendment within the meaning of that 
clause, no fresh termiune a quo b available to the 
decree-holder for execution of the deaee. (Agarwala 
and Shearer, jj:) KBSHO SINGH p. BHUNESHWaRI 
KUER. 20210.106=16 R.P. 87=8 B.R. 863=23 
PL.T. 731=1942 P.W.N. 179-A.I.R. 1942 Pat 

478. . .... 

Art. 182 (5>—Application in accordance with 

u^>-Auplication neither ■'Igned nor verified, but Court 

acline ipon it. 1941 Dig.., Col. 787. SuNDaR 

SINGH V. KHILaNDA Ram. 1971.0. 621-14 B. 

Pesli. 48. _ . 

_Art. 182 (6) -Application to proper Court- 

Execution of mortgage decree—Local area assigned to 
another Court under S. 13 (2) of Civil Courts Act 
subsequent to decree—Application for execution to that 
Court-If made to proper Court. See C. P. CODE, 
SS. 37(^)ANp38. 76 0L.J. 256. 

— ^ — ^Art. 182(6)— Final order—Date of—Dismissal 
of execution application for default See 1940 Dig, Col. 
823. Shankarlal V. MahadeO. I.L.R. (1942) 
Nag. 246. 

- Alt. 182 (5)—Rinal order—Execution petition 

—Order returning on ground of non-production of 
sale papers-~.Validity—If"final order**. 

It is not incumbent upon a decree-holder to furnish 
the sale papers along with the'execution petition itself. 
The duty of the Court is to see whether all the 
mentsof O. 2l. Rr. 11 to 14 are complied with, where 
these lequirements are complied with, an order return¬ 
ing the execution petition on the ground that the sale 
papers had not been produced is clearly ’**®8*h ^ 
an execution petition must be considered to »tii» 
pending, and the order reluming it is not a , 
contemplated by Art. 182(5) 

{Somavya. /.) SundababaM Kadirfsa The 

V AVUDAIAMMAL. 202 ^^^^4«s=/i942) 1 

1942 M.W.N. 264=A.I-B-19^2 filad. 496=(1S4Z| 

182 orier-Ungmt of 

'ardcr-lniention of Court paulng order - 

Duty of Court considering later execution petition 

coftstrui ^rdtr. ^ nrder 

TJie question whelh« “"ffiv of the limitation 

within the meaning of Art. loZ i ; -kauhe Court 

Act is not to be judged by reference 

passing the order thought at ^ Sh 

age employed by it.. It i? for the Court Worn wme^ 

the nature of the order is ^ 'J 

later stage which has to deal with tb - 

consider the legal character of the earh .-nsidera* 
decision must be arrived at on an Independent cojsidera 
tion of the correct rule of law « ^hed to‘he tme 

facti. (R-riehnnswamlAyyangar andJifunhi Ra>Mn, 
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LIMITATION ACT (1908), Art. 182. 

//.) SyED GHULAM KHADIR SAHIB V. VlSWA* 
NATHAYTAR. 1943 M.W N. 68=(1942) 2 M.L.J. 
768. 

- -■—Art. 182 ( 6 )—Final “order”—Meaning of. See 
1941 Dig.. CoJ. 787. AlaGaPPa CHETTIar *». Rama- 
KRISHNA AVYAR. 200 I.O. 287=15'E.M. 23=(1941) 
2MLJ. 493. 

—~Art.l82 ( 6 )—"Finai order”—Order requiring 
applicant to comply with directions of Court—Applica¬ 
tion returned for attending to directions of Court— 
Failure to re-present within 'reasonable time—Snbse 
quent re-presentation ^ter decree had become barred 
along with fresh application—Limitation, if saved— 
Revival. Ste l94l Dig., Col.787, OFFICIAL RECElVEp, 
Ramnad V. Narayanaswami Thevar. 201 I.C. 
11S=16R.M. 223*A.IB. 1942 Mad. 216= (1941) 
2 M.L J. 1018. 

_LArt. 182 ( 6 >—Final ‘'order”—Order returning 

application for transmission of decree to another Court 
as decree had not been received from transferee Court— 
If saves limitation. .?« 1941 Dig., Col. 788. Kanda- 
SAMI CHmiARfr. GOKULDAS MaDANJI & CO. 197 
1.0. 261 -14 R.M. 851= (1941) 1 M.L.J. 837. 

-Art. 182 ( 6 )—Final order—Order that Letters 

Patent appeal has abated. S^f 1941 Dig, Col. 788. 


LIMITATION ACT (1908), Art. 182. 

swami ^yyangar and Kunhi Raman,, //.) SVED 
Ghulau Khadir Sahib r. Viswanathayyar. 1943 
M.W N. 68=(1942) 2 M.L,J. 768. 

——Art. 182 ( 6 ) "In aceordanct toilh law** — Appli' 
cation soUty for purpose of keeping alive decree. 

An application for execution filedi not with any real 
intention of proceeding with it. but solely for the purpose 
of keeping the decree alive, is an application in accor¬ 
dance with law if all the requirements of 0 . 21 . R. 11 are 
satisfied and would save limitation under Art. 182 (5) of 
the limitation Act, {Wtsion^ /) KODUMAL MOTI* 
RAM Vv ASSudomal. I.L R. (1942) Ear. 428. 

Art. 182 ( 6 )—accordance with 
Meaning of^Apptication for arrest of defendant not 
residing within Court's furisdiction—SieP^in^aido 
An application for arrest of the judgment-debtor 
which complies with the requiiements of 0 . 21 , R. 11 * 
C. P* Code, is one in accordance with law and savea 
limitation under Art, 182 (5), Limitation Act even 
though the judgment^debtor who is sought to b^^arrested 
is at the time of the application residing out of the 


jorisdicuon of ^be Court ta which the application is 
made. Although a judgnWnl-debtor can be arrested only 
within the jurisdiclion of the Court which issues a 

%# •• « c TT noao^ All warrant, there is nothing in the Civil Procedure Code 

MurLIDHARp. MahaBir Singh. IL.R.(1942) All. 1 forbids the issue of a warrant unless the judg- 


668 = 197 I.O. 800 = 14 R.A. 243. 
■Art. 182(6)— order' 


„ • -r ment-deblor ordinarily resides within the jurisdictiM of 

•“frkat IS—Test | Court or happens to have entered that jurisdiclion 


—^Execution petition returned for remedying defeett jj,g application for arrest is made or at the 

kut not re-presented—Legal status of—Order 7/ jjje.warrant is issued. Omission or misstatement 

*'final". _ of the address of a judgment-debtor sought to be arrested 

An order merely returning an execution petition aM not a defect requiring amendment under O. 21. R. 17, 
defecllve Is not a final order, though in *p 4 ciAl circum- p q, entailing rejection of the application, 

stances it may amount to one, notwiihstanding the requirements of an execution application 

language employed. The true tot is whether the order down in 0.21, R. Jl, C. P. Code, are satisfied, the 
puts an end to the petition m rea^ct of which it is ^ when filed in time by a person 

made so far us the Court passing it u concerned When 1 entitled to execuu the decree against a person liable to 
a petition is returned for the purpose of the petitioner jn one of the modes 

dolngsomething to enable the Court to proceed further Ujiowed by law. must beheld to be an application in 

with It, the Court really defers Its consideration until j with law. and it is immAicriAl whsiher the 

it is brought back with ihe defects remedied.' It Is only application will eventually bt effective or ineffective, 
then that the Court is placed in a position to consider y ) KODUMaI. t . ASSUDOMaL. I.L.E. 

it judicially and make what (San be regarded as a final ( 1942 J Kar. 428 

order on it. An execution petition returned for amend. _ (6)-‘7« m/4 law"- 

ment but not represent^ has no legal existence till it is Court"-Appli<a-ion to Court wksek pasted the 

re-presented and if it U re-prescnted after the time / f'f axtaekmJff property outside iurisdittiom- 
llmited It docs not acquire the status of a petition */ ' . , . 

c^Ung for an order unle« the delay is excus^. Where the decree hclder to Ihe 

the application for excusing the delay is rejec ed by the ^ p^ J j^dimeni-debtor a 

Court, the consequence u that there Is no valid petition ^ ^e .i.> it„ 5 «/t 5 MloB l« 

before theCourtto be ordered or rejected. And Itwnnot 1 .^Vvf' b™ 

ht\ht subject of a *‘(inar 
Ayvaagar and Pfunhi Ram. 

KlUPlR SAHIB V. VISWANATHAYYAR. ^ , a ^ . t, 

Ms 68'® (1942) 2 M.L J. 768. ■ HHaSIRaM BHOLaNATH *». ABHIN CHARaN. 8 COt* 


Court 


>d or rejected. And U cannot me umi s oi lac 4 * 

r order. (A'm 4 «riM*/ made J® ^e P«^ 

//.) SYED rmuLAM Court, SO as to save limitation under Ar^ 

lNATHAYYaR. 1943 M.W. ^m“a“on Aft (/farm/. C.y.--d 


Art. 182 ( 6 )—"In accordant with law”—Ap- 


L.T. 7. 


plication for larger amount than is due under decree— If 
saves limitation. See l941 Dig., Col. 789. Subka 
MAN 1 AN CllKTTlAR r MuTHUvWSMl GoUNDAN 

aooio 748-18R.M.126-(194l)lM,LJ.287. 

■■ Art. 182 (5)— "In ai(irJ,tM<t wetk louT—Afpit 
sedten (omptying wi74 0. 21. Mr. 11 /j 14—/* 
produce taie papert and encumkranee iertid.at 

of' 


Art. 182 (S)—“AfaJe im aceordoMce mtk low to 


the proper Court‘'-^Cons(ru;titet—Applieatiom to Insol- 
vrmey Court—If a step tm aid. 

Tbe words "made in acc.Mwance with law to tb.' proper 
Court” in Alt. 182(5) of ttr Limitation Act is to bf 
read also along with the Cond'i Mr,; won-' "u take kmm 
K lfp-in-aid or txeculloi*." As an Irsolvcocy C- -t is not 
(a proper Court for esecutier. any so called »reps-in*aW 
An exemtloo petition which eomi'liet with the require- ! I*ken in that C urt do not ex*ei>d the per:.-'. " lim'la- 

merits of O. 21, Kr. 11 to 14, C. P. Code, is in accord- The lime between-djudi i'.i n of p.’srccnt debtee 

ance with law ; the mrre ooo-productlon of sale papers ^ be txc'u.'rJ (Grmer 
and encumbrance certificate would not make it one not ^ NaNPLAI. ». KamiutTa, LL.E. (1942i Kaf- 3M* 
In aix'ordanrt with law so as to justify Its return. It is N.L-J 294. 

not till a latee stage that these papers can be called for -Art 182:5>-*'^*.v.--je.r !n.*l Vt’'—“^e- 

toder R, 19« of the Ovll Rules of Practice. (iTnriu#. /v- Cou-C'—Pritnou prime fade . 
y.. D. W2-44 


tr 
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LIMITATION ACT (1908), Art. 183. 

and made to _prepir Court—If ctatts U ht suth on 
ground of suhteguen: tnguiry showing that it *ftusl fail. 
An execution petition which on the face of it is made 
in accordance with law and to a proper Court does not 
cease to be such on the ground that, if proceeded with, it 
might fail on proof of certain facts An execution peti¬ 
tion, like aplaint, deals with allegations of fact and not- 
with facts which, after a subsequent inquiry, are held to 
be proved. The fact that subsequent inquiry may show 
that the execution application must fail is no reason for 
holding that it is not in accordance with law or not made 
to the proper Court, when, on the face of it, it is in 
accordance with law and made to the proper Court. 
{.Das'is, C.J. and IVeston, /.) VlRUMAL KUNDANDAS 
V. ChELLaram IssardaS. I L.E. (1942) Kftr. 448= 
AI.E- Sind 29. 

■ Art. 182 (6)— ‘ Proper Court*’—Court transmit 
ting decree to another Court for exerution—Subsequent 
application to Court transferring decree—If one made to 
proper Court. See 1941 Dig., Col /89 KaNDaSAMI 
CHRTTIaR t-. GOKULPAS MADANJI * CO. 1971.0. 
261 = 14 B.M, 861=(1941)1 M.LJ. 887. 

-Art. 182 (b)—"Fi'0per Court"—Step in-aid— 

Deeree—Transfer for exeeuiion to another CourtSuh- 
seguent appUeation to decree Court to again transfer 
decree to same Court—If one made to proper Court and 

Where a decree has been transferred by the Court 
which pass'd it for execution to another Court, an 
application to the first Court to transfer it for 
execution to the same Court is a valid application, 
ewn if such application is made before ^e 
proceedings taken in the other Court have first 
reported and certified by that Court. It is t 

tion made to the proper Court within the m 8. 
Art. 182 (5), Umitation Act and therefore «ves » 

tion. Respondent obtained a 54.000 and 

lants in a suit for sale on a mortgage ,^jq 27. In 
odd. The final decree was pa^^ . transfer of the 
October, 1927. the respondent app jw to 
decree for execution to the . within that Court’s 

East Khandesh as the 

Jurisdiction. An rder ,i,. decree and certificate 
22—12-1927. and a copy®* ,he Court of Khandesh 

of non-satisfaction were sent latter 

on 3-9-1928. A darkh«‘ darkhast 

Court for-sale, but as there 22-3-1933. On 

was disposed of on tna k attached by a judgment- 
12—5—1934. On 4—12—1935. the respou- 

erediloroftherespou his decree for 

dent applied to the transfer to the Court 

a fresh certificate order re-transferring the decree 

of Khandesh a" ,rhande.sb was made on 10—1—1936 
to the Court ot infrucluous proceedings in the 

It appear®®'nrt pj^ader of the respondent took away 
Khandesh jgcree and certificate of non-satisfaction 
fSr S-pay™®"* letased to give them 

that the application by the respondent to the 
Jhicb pa«sed the decree for are-transfer, made 

4 _12—1935, was one made to the proper Court dnd 

calculated to be and did have the effect of a step-m¬ 
aid of execution under Art. 182 (5) of the Limitation 
Act (Broomfield and Moeklin, )/.') RaMLAL M^RI- 
BAM V. RATANl.AL BaLCHAND. 204 I-O. 286-44 
Bom.LIl. 830 = A.I.R. 1948 Bom. 1. 

_ _^Art. 182 (6)— aid — Applieotion bf 

deeree-koldtr purchaser for possession of Property sold sn 
ixecution-APpltcation for p^ent out of Court of 

money realised in exttuthn—(Imitation—If saved. 


LIMITATION ACT (1908), Art. 181 

An application for possession of property purchased 
or money realised by a plaintiff decree-holder in execu¬ 
tion is a step-in-aid of execution and saves limitation 
under Art. 182 (5) of the Limitation Act. There can be 
no difference in principle when the application is for 
payment out of Court of money realised in execution and 
whe it is an application for possession of properly sold 
in execution by the decree-holder purchaser, (leaeh, 
C.J-y Lakshmma Rao and Somoyya. JJ.) SANKARA 
MENON V. SUNPARA AYYaR. 66 L W. 867=1943 
M.W.N.4=A.IE.1943 Mad. 129= (1943) 1 M.L. 
3 9 (P B ) 

— Art 182 (6)— SteP-in-aid—Application made 
for sailing time only—If step-in-aid. 

An execution application made to a proper Court and, 
outwardly at least, in accordance with law, is one within 
the provisions of Art. 182 (5) of the Limitation Act, 
even if it is made merely for the porposc of gaming time 
and keeping the decree alive. It is not necessary for 
the Court to be satisfied that the application is made 
bona fide and that the decree-holder has the intention 
of proceeding to execution in pursuance of the application. 
Theie is n rtbing inherently wrong in making an applica- 
tibn for the purpose of saving time. (Dams. C./and 
fFeston. /.) VlHUMAL KUNUANDAS r 
ISSaRDAS. I.L.R. (1942) Ear. 448-A.IE. 1943 

182 (6)-Stepin.aid-Application to 

record part-jayment adjustment of deerw debt un^er 

n 21 R 2 C. P. Code—If saves limitation See Wi 
ni*r Col 790 Atmaram Nbmchand v. 

14 B B. 28l*A.I.B- 1942 Boio. 17. 

__ 162 ( 5 h-Slfp-in'<sid—Application to trans¬ 
fer ring Court to recall decree from transferee Court and 
fe retransfer it to the same Court—If further execu- 

application to the Court which passed a decree 
and transferred it for execution to another Court, to 
recall the decree from that Court and to send it mcK 
again to that Court for execution is not a step-in-aid ol 
execution for it took the decree bolder no 
tion than he was before the application. (Pollock and 
Bose.JJ'S MaRUTI V. ^^ANJAPPA CHmv. 

(1942) Nag. 539=2001.C, 66=14 B.N. 316 1942 
NL.J 10l=A.IE.l942Nag. 63. 

——Art. 182 (^)—Step in-aid— Certification by 
decree kclder—Effect of. /-an- 

A certification of payment by the “L 

not be regarded as a step in aid of ®*f 
to a fresh period of limitation under Art 182 (5) of the 

Limitation Act. (Harries, C.J. ^ 21 

182 (5^S.ep.i. 

tion within three 1941 big . Col- 790. 

execution petiiion-H ^ onnT C 816=16 

RAMA ‘=?UBBAVyA f. THIMMIAH. 200 1 0^816 10 

E.M.133=A,IR. 1942 Mad. 6-(1941) l 
—Art. 182 

pro^s undtr 0* 20i A*. l2‘C-P* Arnwiniupof 
amount of meine profits but (g assess 

decree until payment of Court-fee- APpluaitonto 

Court fee and to prepare already 

A step in-aid of execution ii^hes that ’h®’*ol 
a decree which can be ex^ruted and C. 

which tbs step is taken. Where under 0.20. R. W. 
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LnnTATIOH AOT (1901). Alt 1B3. 

P. Codt, (bf poult &ie« ibe omooot of tbe dmom protu 
but d«fen tbe di^wifig up of tbe decree until peyorent of 
the neceeenry Coort*fee tbe pUinttfl. nn ap^cntioo by 
tbe pleintifl pfnying tbe Court to »ueee and recdve 
the d«ftcltCoui|.feet or to prepare tbe find decree casooi 
be coneidcred to be a itep*in*aid of encatioe onder Art. 
182 (5>. (fitmitmd CUittrii, //.) MaHOIIED 
SaOIoi HkaN tr. MAmBlR SaO. 81 Pftt. S6e«199 
10. 818-14 BP- eSl-8 BJK. 631*8 APmL.T 
808-1948P.WN. ISO-AJB- 1948 Pat. 410 
■ ■ — Art. 188(6)—9tep lD aid—’Joint dneree—Eaeca 
lion by one decree bolder out)—Failare to comply 
wUb O. 31, K. IS, C. P. Coda—If eafee ttarliation for 
eiecaiion other decree-boldei. Sh C. f CODE 
U 31. K. IS and IJMITATION ACT, ART. 182 (5X 
I Ont.L.T. 86. 

-Art. 188 iby-SttH" 


dt(rit—Ap^uati*m f»r #/ fttdgmfmi 

•#/ ttrmllf if d4f le 

aid tf ixhaltan agiiiiut ait. 

In the caep of a |oId( and eerera) decree an appEradon 
|ui aiecailon made aaaiiHM any eoeoftbe tndfVMnt. 
debtor! ia a ttep-ln-ud of esacation againet al. Tbe 
fat .1 ihei one of the Jadgareot-debiora b net corracUy 
ImpWadeti In that tbe pervoo who wae raailoned ae 
bb luaidlan aai not nominated by tbe Court, laiui* 
material. (KeraM a»d ftamiamd, JJ.) KaMAL 
KiiHnaa naiavan*. RinjiNDte Naeaim chow 


®S4 


MATtftAB aSBX SBLIEF AOT (1988). 

and nn eiecotloo nppdcatiao was 6kd on 21—0—1935 
claioiiaf tbe wboie nsooot It was. bowevn, renrired 
for ameodoieBt, but was nerer re pre a entfd. A freab 
appbeatiou was preaeeind oe l9 -^1938. Tbe plea of 
iimite tiM was raised and It was contended that tbe 
decrce*boider having elected to recover tbe whole 
amount in 1935. aed failing to pursue his oouree, fa« 
appheatH* in 4938 was bar^ even in rcepect of tbe 
iaatalmeats wbicb were within three vean. 

Httd, that the appEcation of 1935 never came to 
(be notice od tbe Jndgment debtor et all and oolv amoea- 
ted to a memora^um by tbe decrer-bolder of a oouree 
wbicb be deddad momeuiarily to pursue bet which be 
subeequently alundoued. Thm could tberdore be no 
queettou of any eketiuu o« Aia part to treat tbe w bole 
aesoaet es doe oa tbe date of that applicatioe so m to 
bar tbe whole decree. It oonld eoi ha aaid to have preb 
Jndicad the ^gmeei-debtor who was arecr made aware 
of It and there was no legal obatack to tbe decree bolder 
taeceting bk decree ia reaped of tbe inetatanents wiihln 
three years (l'ie/./}l5MAlLROWTNgRs.GOMAK- 
KAMI ROWTHIR. 90S 141.478* 16 B-M. 643* 1948 
ll.Wif. 4T«-661«.W 688-AAJt. 1948 lUd. 879 
•(1948) tMLJ m 

- Art. 188 (7) Uetalwwut dep i » DefanM dnuee 

—EuKutMu—Liuutatiuo—Pnariple goseiBlng. Saa 
1941 Otg.. Cut. 791 FmiPLI S RaNE OF NnkTHIEM 
InptA LTD. u. AlUi AU I71ipcb. 448«14 B.O. 


DHAMV 187L0 480-14B.P. 814*83 PutXT. 784 608* 188 1 0 888* AIB 184iO««b8l8 



8 BB. 880*AJ.B- 1848 Put. 886. 

rt 188 ( 8 ]^iWr« 4#/drr aadarad ia fa/mad 
ftainad im taa* 4ppi»tatnm tm axatmliam 

■atibie tkrt* yaan af aadar dmt aa^i tkam l3 ffmn aftta 
mifiaai dnaaa^it kaarad—Afpiuatiwm i^MuArtree 
iad at taaiimmaHaat arigtW adptuai\a»~C. f. 
Cada, 5. 41. 

It A dei res beldm bee rsabaad nn nmonul ef Muay 
by euacuiWm >A kia dneven, but In cuutfiellnd le mfned 
tbai uenainl by n daoee eeaead la n MbmqeaM luii hm 
refuad. Ibrns b ne EmW ibei be will he euMilBd M (nbe 
net tiwuiWw hM ibb niu<«uet neder Art. Ill (81 ef Ibe 
limitAtlau A.«, if Ibe apple stbm b preeMMd witbm 
three years lium Ibe date W tbe Inei decree le Ae r^ 
teed eeti. 8«i be eitt net be aniMlad le eved 
el Ibb pt»«mem il bb dKree eamas ubbta ibe 
Un le E 4A, C P Cede^ (la.) U It 

already sapr*! fium Ibe dele ef Ibe etigieal 
ta« dertee ew CnEy MrbAad and tbe « 

•ilM^ Im i m wi wy «f i 

wbab the J*vei S.ithe bed (* rW** ' <• to e 
M* aad keu*.d bn ire^tad M u 

ef tbe mifliMi uAei f a eeese'Nm ( 

■'/ ' Eaj EtstASI PSArvuJi NaIWI 
ItsM . Saf'.Htw* HA bvMASi tusi tJ»B (1848) 

I oul la Tuaui aa8-48c«R i«8 

itaoui ttA 

Ar4 188 .TV 

^ ^ ^ 


■Art IIS (T)—InMnlBNiM dncise De<nnlt ctenna 
an defeub-Hiaitubeu. Saa |94| ng..rA. 
79| Mata Dims. Sita Ram 17 XamA 848-19T 
XO 


c> 45. 





888-UBO 8Si-AIB mtOuAAtl 
ArU 111 UAi 181-4pp/4.uu«u 
IS.C. P CaAa—dXi.laa^i.adU. 

rW traMmiudau ^dn being e 

O 41. 

b oM las aeteveb^ m erder le CsmcB ef Kb 
eef b L Uiwid by Art Ml U 
fare rbe wAdeery An *“ -irnr ijph (\ 

/.iT ) pAETAFHtWOMe HaSEIMMAU f'lWCM 188 
XC a*14B pu*. n-AXB 1841 Pn* 14 
UIPBJrOBMB b«TP Ar-r.8 \2 

bOOAL AVraOBlTIBB LOAVt ACT IZ OP 
1814V. B 4 p» Leuu Vy rnf> (tav*4 
wMbaat auvnen—R>iV- «f ceadw >e u 
ef mauep—Ccnwvert A i> f*4 ' ^ 18411».g . C.d 791. 

EflUA BeOe Tmavai^ *am rAwr«*yat Ir ani 
i 1811.0 U*18 BM «8*AXZ IMIMaA lU- 
iri»4iv8 ML J 818 

LniAOT ACT < 1888 > B 8 

nnm mternWr. m,»( • 

' ^ ^ Ae Ler^ ^ ^ h 

rime utsi iWivsr.,**. t 

.d • ff 1.^* '•«,< ' mt 

PUet WAtl ^sn«e '•te M i re»aa»*«u*Wi 
^let U I LB .1841 A tEIF-JQiXB 
tr^-UBA lM-184fALi m'18UAl.« 
Mb-ALB 18U AB ar f 



--4 
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MADRAS AGRI, RELIEF ACT (1938). , 

M.W.N. 137*66 L.W. 170 (2)*AXR. 1942 Mad. 
323*(1942) 1 M.L.J. 341. 

' .Applicah'\lUy—“Surety for debtor—Amount scaled 
down as against debtor under A-'t—Surety not agri¬ 
culturist—Right to claim benefit of pro tanto discharge 
—Contract Act, Ss. I28 and 134. Set 1941 Dig.. Col. 
793. SUBRAMANJAN ChEITIAR v, ChINNAMUTHU 
BatCHA RotVTHER. 201 I C 305 = 15 EM. 299® 
A.I.R. 1942 Mad. 145=(1941) 2 M.L.J. 761. 

-Scope—If- invalid as affecting rights under 


1 MADRAS AGRI. RELIEF ACT (1988). S. 3. 

on their share of the income of the firm. In applying 
proviso B to S. 3 {«) of the Madras IV of l938, to 
a partner who is an agriculturist debtor, one is not 
entitled to take into consideration his share of the 
income of the firm which has been separately assessed to 
profession tax in addition to his personal income in 
respect of which he has actually been assessed to profes¬ 
sion tax. A partner of a firm may claim to be an agri¬ 
culturist, a^d as an agriculturist scale down his liability 
under a partnership debt, though the firm itself may be 
paying a large sum as profession tax. But this anomaly 
is not a sufficient justification for adding to the proviso 
words which It does not contain. {Wadsworth and 
Pataniali Sastrij //.) MaNIKKAM CHBTTIAR v. 
_ _ KriSHNAPPA ChettiaR. 1942 M.W.N. 28=66 L. 

19^Maa.S82=(1942)lM.LJ24. 
S 3 (li), Proviso Ji—Apphcabthty—Rtttrtd 


Negotiable Instruments Act—Government of India Act. 
Set 1941 Dig,, Col. 793. KaR"PPA Goundan v. 
NaravaNaSWAmi & Co. 201 10, 117®16RM. 
227=AlJfc. 1942 Mad 169 = (1941) 2 M L J 808. 
——83.3 fl) Person"-^" Same trtdiior ''— 

Composite family' tu 


family—Successivt managers of sueh family~~lf same 
cteditor. 

The a«soclation known as the composite family, the 
existence of whi:h by custom has been recognised In the 
Nellore and adjacent di^tricts, cannot be properly termed 
an “undivided Hindu family,” such as is recognised in 
thedefinilion of “person” in S. 3 (l)of Act IVof 1938. 
That definition includes under the category of ‘‘persons’’ 
an undivided Hiudu family, a Marumakkathayam or 
Alwsanlhana tarward or. tavazhi and excludes 
other associ.ations. Where a debt alleged to have been 
incurred In l922 when a mortgage deed was executed in 
favour of X as the manager of a Joint composite family 
including A, and after X's death in 1934, a new mort¬ 
gage was taken in 1934 in the name of A who is alleged 
to have become the manager of the family. 


officer paying professioH'tax on pension received by Aim 
—DisquahHed to be agrieulturist. 

A per-on who pays a profession tax on his pension as 
a retired police officer does in fact pay profession-tax on 
an Income derived from a profes<ion, and Is therefore 
disqualified from having the benefits of Madras Act IV 
of 1938. (H'adsivofli and Pafan/alt Sastri, JJ.) 
Krishna Wapiar v. Malavaife 
202 1 0 19*16RM 420 = 66 LW 238-1942M. 
W N. 381=A.I.R. 1942 Mad. 449=(1942) 1 M.L.J. 
^00 

-^S. 3 (11), PrOVlBOt 'Z—Person assessed to pro¬ 
fession/ax — Cour/ cannot go into legality of asstss- 

is not open to the Court dealing with a matter 
under Madras Act IV of l938 to go into the question 


Heidi thal the debt could not be scaled down on the a person who has In fact been assessed to pro- 

basis of the earlier mortgage deed of 1922 on any theory during the relevant period has been assessed 

that the creditor under the first mortgage wa® an ) legally or illegally. {fVajsivorth. /.) KrISHNAMHRTHI 


lion known as the composite family and 'he 
under the later deed was the same v. 

■worth and Pataniali Sastri, T ro 706 

VENKATARP.nm 1942 M W-N- 719 = 65 L-W. 

- A.I.R. 194S Mad. 6.(194212 M.L J « 

-3. 3 fD-Reunited Hindu family^ 

Hindu family” for purposes Venkata 

194. Dig., COL RAIPSW^ 367.(1941) 
RAVAJJIM GaRU. 197 I C 

2 M L.J 604. 

-3.8(11). PrOVl , ineome-tax — Indivi- 


OAGANNAPHAPADHt KHAOANGA. ILR. (1942) 
Mad. 941 = 55 L.W. 470=1942 M.W.N. 447=AI. 
E. 1942 Mad. 698 = (1942) 2M.L J. 163. 

s. 3 fll). Proviso 0— “ Aggregate annual 

Value"-~Meaning— If refers to the total of the value- 

lions far two half-years. . . 

The words “aggregate annual value in proviso L. to 
S. 3 (II) of Madras Act IV of 1938 refer to the total 
of the rental values of the various building* and lands 
in respect of which the tax has been iropo^ and ntrt to 
the total of the valuations for two half years, ir a 
person is asses-sed for the first of the four half-yea 
the basis of an annual rental value of not Ie*8 than 


— M. V -• 

dua/^members not entitled la benefit of Aet^ to in- *be basis of an annual rental value of not le*s toan 

""^here an ! r, he is excluded 


Ilia, = • 

to have been asseSgSeu-^^^^^^^ IV of 193^, i -S 8(li) 

■i-if .Si ^^2 ! “Xe a„ 

-B5 L W. 862=1942 I T.R^226 = 1942_M.W.N. 287 bouse and not «be whole of 


lo c^.* i04i nil? Pol 7Q5 <OMAPPA ' or the Act, only bis propyiuuii-.v ——- ,>,• 

Sastatnabi^. Cob^ the house should be taken into acroant 

’^^'*''f7oz^ l ML /782 whole annual rental value of ‘be houM. 

s\tl). Proviso - Wl W^SS^l^fSs M-L J, 487 

assessed to Profession tax-Partner can clasm benefit as AMMAL . ^^^^^^ll\J^S-Applieaiiiity-^^^^ 

* fiim has been assessed to profession tax. the , appointed 
members Of that firm can be assessed again • to property tax ana pay 


agriculinrisl 

Where a fi 
individual m 4 ®oers 
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MADEA8 AOBI. BELIEF ACT (1939), 3. 3. 
Annttal rental value exceeding Re. ^GX^Mortgagor 

disgualified. n ■o t n \> 

NTbere a teceiver appointed under 0.40. R. 1, C. r. 


MADBABAaBI. BELIEF ACT (1938), S. 3. 

in place 9f rate varying with yield—If quitrent er 
kattuhadi—Right <»/mokhasadar to heniMof Act, 

Where after a proposaJ for the eafraDCbiscniciu of an 


Code, in a mortgafie suit is assessed to and pays proper- . Inam bad fallen through the land continued to be held 
tv tax, it is a payment on behalf of and as representative ' by a mokkasadar, on a payment varying with the yield, 
of the mortgagor who U the owner of the property ; and , of ks. 4 per puui up to 1889. on which date there was 
when the a«eS 3 ment is in respect of a property of an an agreement between ibe zamindar and the mokhaiadar 

annual rental value exceeding Ks. 600. the owner of the t fbat instead of the >*aiying payment an annual sum of 

Ks. 150 should be paid ' towards cist. 


property, i.r..the mortgagor must be tfcld lobe dis¬ 
qualified by proviso C to S. 3 (rr) of .Madras Act IV of 
1938 from claiming to be an agricullutisi. {Wadtwrth 
and Pataniali Sastri, //.) NaMBBRUMAL CHRTiy 
V. RaMAYVA Naidu. 2021.0 766® 16 B.M. 678= 
1942 M.W.N. 891 * 66 L W. 298=A.I B. l942 Mad. 
602=(l942tl ML.J. 661. 

——8. 3 (11), Proviso 0 —Applicability—Usufruc¬ 
tuary mortgagee of house bound to pay bou'»e-tax— 
Demand nude on mortgagee—Tax paid by owner for 
the two relevant years—.Vloitgagee—If assesied to tax. 

1941 nig., Col. 796. TiruGNaNaValli AMMAl 
V. VbnUGOPal riLLAl. 2001.O. 267 • 16 B.M. 22- 
(1941) 2M.L J 497. 

« 8. 3 kti). Proviso Q—Canitructian'—"Annual 


Held, that the fixed annual payment to the xamlndar 
was in the nature of a qoitrent or kattubadi, which 
would disqualify the mokhasaUar under proviso D to 
S. 3 (iiy of .Madras Act IV of 1938 from claiming the 
benefits of the Act as an agriculturist, as he is a land 
holder. {}Vadiwartk, /.) SaRanGAPANI v. Ven- 
KataRATn'am. 66L.W. 610-1942 MW.N.721- 
A I.B. 1942 Mad 733-(1942> 2 M.L.J. 421. 

-8. 3 (in, Proviso D -AppUcabiltty—Payment 

af more than Rt, 500 as peithkHsh tn respect of estate 
tormerly situated m Madras and now forming part of 
Orissa^Jf sufficient for deprivation of benefit of Act- 
Government of India {Constitution of Onssa') Order, 
5.26. 

The effect of S. 26 of the Government of India (Con* 
stituiion of Orissa) Order, 1936, is that the .Madras 
Estates Ixind Act is to continue in force in the areas 
transferred to fhe Trovince of Orissa newly created. 
A person who pays Ks. 255 to the Government of 
Madras as pcisbkasb for bis oiitate in Madras and 
Ks. 2,508 to the Government of Orissa in respect of 


rental value"—Meaning of—Netxalue or gross rental. 

The phrase "annual rental value" in proviso C to 
S. 3 (2) of Madras Act IV of 1938 is a general phrase 
and must be construed ax the final figure of rental value 
on which the assessment is based and that has to be 
taken as the annual rental value for purposes of proviso 
C. The annual rental value is therefore the net ’oYbiiVsUt; iheNewPr^ 

after makng the sutuiory deductions and not ilH. grow of Orissa afte^ tbeeGovernment of India Order. 

rental. {iVadsworth and Paian,ah Sait^, //•) 1 mu,, (he.elote be regartled as "a landboMei of an estate 

T meanlngofS.3 ill), proviso D of the Madras Act IV 

184-U942) 2M.L.J.676. 1938 even with reference to the estates owned by him 

*8. S(ll)» ProTlto I Ptovince of OAfsa, and it bo ptyt more than 


fro^rty Ux th4 4f tW0 — If 

In ociier to come within the purview of provUo C to 
Ss3(ll)ol Nfedros Act IV ot 193d, ii U not ficcemery Sastri, y/,) VcmraTa NaRaSINGA Rao r. 

tbet property tax on a rtmtel velot of not Uiethio SURAWA RaJU 55 L W 648* ▲ IS 1613 Mod 6l« 


K«s 500 AS pti»hknih tn re^pect of such e^utee, he is 
dlsqialified under the proviKi from clAimin^ Ibe booeliu 
ol tne Act ASAD A|rlciltttr1st. xmd Pxtan- 


Kt. 600 mtut have been paid throusboui the period of 


8. 8 (U)» PiDTifo D^t on^tructiun^Jenml-^ 


two years In the provl^. U| el any point ol Paynicnt ol Itcd revcoo^*!! should be as fecoiu S$e 

time withlrt that period the diM^uah&catioo haa been l^lDif.sCol 796 NaRaVANaN NambvdriPaD r. 
Incurred, that would ^aii%fy the teims of the Proviao. ACHITTHan NaYAR. 800 I.O. 669-16 fi.M. 1A6« 
(tyjJ.w.rU imd Ssifn,//.) VlNRATA* A J B. IMi Mid 190-tl94l) 8 U L J. 684. 

RAMANAYVA I MAl.LlKHAHJ^NUOU ^08 10.0- -8 8 (tl'. Pfowlio O—Owner of share in 


15 B M. 447-M L W 888 -' 1042 MWN.416*A iwvirg tban Rt 100 as prk^t;ioMte 

I.B.l919Mad. 553 •(lOia)! MLJ 571. M-H 


— a 3(11). PrcTliO 

(*. // .7 

Pujti»v‘ 1? to S. 3 (ii' ul Matiias 9it IV 
aicladee a (he saIv^'(T an 

tuilit/' d hr ha» wbhin thirtm* )tjr> im^lediaraly' pic 
vodinf the |»t tkioher. Ivrn to property 

or houaMta piovidei' ihr jnne*1 

of each beilOmca and < s'* le»s than ks. HJO 

The petMAl deling wbKh the veW bi m 

lose than Ra. MO meat hr the two yuan within 
whivh the aweament ii madv and hiv| loM aalMqkifr^r 
data outsule the pertoit of aa>e%«airT>t ht dtoqtalify iha 
ptiaon who iMwa to be an agii*.%liap|»t TW vw«b 
* U" In the baai claaar ol pro«io» C 
being eqelvalent lo *'waA'' (1^. 


w Of pro«io» 

Sastri.//) Vbn&ata».>.. f, MalUWs M 

LW liM-mg MWM ifu UiA 

410-(INa) IMLJ VI 
9 Fi*riM 

op R». 130 *r An 


Period mt vaSaYya ».OBtn.A Raju. IM LO. 746-14 BJC. 
696-a»41<2M.L2.164. 

8 9 (Ul>- ‘Dtbt’—Adsifuf by cx e pirtner to 
of 19V pAruwr>bip—U cun b« .i .n Sot lV>4lDvt. 

Gil. 797 SAATIRAIU ». Ve.m:aTASo.TY..M. 191 LO. 
S01-14RM 4»6-a941) 1 MLJ. V 

-8- 9 tm —Dubs—List^lsty to msltf rc»tiiatinn 

GWb (or rustiTttioo •gulofl »or uf OTixtn«l psrfT— 
I i^liti.ty to ba down—’nio'T-rw's i.l u ■-.A;»- 

f i br tu»—S. 21 5* ^Hl l‘c * ,-i 

\ts«>ARARAO r. JVMiOa FRiMCi's I' .iu 201 
10 W0-<1MMMLJ U7 

- 8«.9 .Ui, Pr»niOA&6t.B]bL- 

—b|strr •Mcuttag prwlMvy woit ir t ■ *' "( 
tiwto Mrisv u o — % luautor—T vsH 'M ciinf 

t9SS^Rtcbi id tofttm .c bk*«6t at A.i— 


tNH- A* diMi 




in 

—bOr-T. ^ SAuAmsit ' 

». ViiifLAii A IDOlC. 127• U > V M-kl—l) • 

ujo-tmi. 
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ULADSAS AGRI BELIEF ACT (1938), S. 8 

In defining the term “creditor” in S. 3 of Act IV of 
1938, so as to include his heirs, legal representatives and 
assigns the Legi?lature must be presumed to have 
intended to refer to those who are the legal heirs or the 
legai assigns and not to persons who claim to have 
acquired rights in a manner which the law does not 
recognise. If a debt under an earlier mortgage has in 
some informal way been made overdo another before a 
second deed is executed in his name, he cannot by virtue 
of sue h informal transfer, be deemed to be the assign of 
the previous mortgage of the latter’s legal representative. 
iWadruiorth otui Pataniali Satiric /J-) RANGA 
Reddi Venkatakeddi. 1942 M.W.N. 719=56 
L.W.706=A.IB. 1943 Mad. 6 =(1942) 2 M.L.J. 
692. 

■ ■' ■—8. 8 (v)—“Creditor’’—Promissory note—En¬ 
dorsee—If creditor. See 1941 Dig., Col. 798. KarUP 
PA Goundan V. Narayanaswami & Co. 2011 0 
117=16BM 227=A.IE. 1942 Mad. 169=(1941) 
2ML J. 808. 

■ 3. 4 {fi'\—Scope-~"Rent''—Reni due to Lceal 
Board as trustee of chafram estate—Not liable to 
scaling down. 

The exemption in S. 4 (f) of Madras Act IV of 1938 
wilt cover any sum payable to a local authority even 
though it partakes of the nature of rent, and it makes 
no difference whether th« rent in question be an ordi* 
nary contractual rent or a rent governed by the special 


Madras agri. relief act (i9S8), s. 7 . 

The mere fact that an asset of a joint family, in the 
shape of a security bond executed in favour of- the 
family by another, hat been assigned to a member of the 
family in lieu of maintenance, would not make the 
liability of the debtor under the security bond a liability 
in respect of maintenance protected byS.4 (^) of the 
Madras Act IV of 1938. {Wadiworth and Pataniali 
Sastri, //,) SUBBaRAMIAH ». GURUMMA. 2021.0. 
64 = 16B.M.426=1942M.W.N. 182 (1) = 66 L.W. 
U8=AXB. 1942 Mad. 386=(1942)1 M.L.J. 290. 

' ^ (.\i)-^Applieabtlily—IVoman taking assign¬ 

ment of debt from male erediior^Claim to exemption-^ 
Assignor not entitled to exemption—No bar to claim by 
atsigneti 

A woman taking an assignment of a debt from a 
male creditor is not disentitle to claim the exemption 
under S. 4 (A) of Madras Act IV of 1938 merely because 
her assignor, a male was not entitled to such exemption. 
By taking the assignment, she becomes the owner of the 
debt and when she claims the benefit of the exemption 
it is no answer to say that the original creditor or payee 
was a male. (Pataniali Sastri, /.) MuthaL ACHI 
V. DORAISAMI PILLAI. 205 1 0.192=16 B.M. 0OO« 
66L.W. 467 (1)»1942 MW.N 482=A.IR. 1942 
Mad.662(2)=(1942) 2M.L.J.128. 

g_ 4 (ll )—exemption under-^Plea of 


ifnami—Bvidenee to prove—Admissibility 

A plea of benaml is admissible and can be gone into 

■,«i> wu».av.iu- IV.,. V. „ .V... fcs.. >....- - in a matter arising under S. 4 (A) of the Madras Act I 

provisions of the Madras Estates Land Act, wbich Where in an application under S. 23 of the 

would bring It within the definition of ‘‘rent’’ under Ac^t (Jecree*holdcr who is a woman pleads that she 

comes within the exemption under S. 4 (.4), and the 
debtor pleads the exisrence of a mortgage in her favour, 
it U open to the decree-holder to adduce evidence to 
show that though the mortgage stood in her name, she 
was really a benamidar for another and that she was not 
beneficially interested therein. (Wadsworth and Patan¬ 
iali Sastri. V.) kANGASWAMl PILLAI V. VaSU 
Ammal. 2011.0.790=16 RM. 414=66 L.W. 187 
= 1949 M.W.N.189=A.I.B. 1942 Mad. 388«(1942) 
1 M.L.J. 289. 

g, 4 (jj)—‘Pfoperly’—Maintenance allowance 


IV of 19387 The words “any, other sum" in S. 4 (c) 
roust be read in their natural and wide sense n^ res¬ 
tricted by the proximity of the special words precedi^, 
and the efusdem generis rule should ’ 

Rent dui under the Madras Estates Land Ac 
District Board as a trustee of a chatram 
fore not liable to be scaled down v 

(Wadsworth, /.) VBNKATASUBBA BAGAVAin ^ 

Manager, i.. f' Chatram, tirukkurungudr 201 

1.0. 771=16 E.M = M W If^j 
W.20S=A.I.R 1942 Mad. 462 -(lw*.' 

■8. 4 “"in ^Epalily i 


on 

in 


Mcurity of bou^ P:°P®'Xl 7 -Subsequent addition of 
existence on 1st Oi-'tober, Art—Liability of 


xisicnce on isi vm.uuc, --- , Act—Liability ot 

agricultural property as securiV » p. _ Col. 799. 
debt to be scaled down.__j^,/p SOBBIAH 


MOTHUKARUPPAN 288 = A.I.R. 

^ as seORriWfor .he deta 

.^4 houses and other lands and not the buildings 
Sing thereon (which are owned by third parties) it 
canno" be wW »bat he contracted the debt on the 
stv of “bouse property” alone as contemplated In S. 4 
of Madras Act IV of 1938, so as to exempt the debt 
from the operation of the Act. (Pataniali Sastrs.J-) 
VfUKiNlBlBlSAHlBAi/. RaNGANAYAKI AMMAL. 66 
L.W.861«(l942i2M.L.J.487. 

——S. 4 (f)—Applicability—Surety for next friend 
of tninors—Liability of—If one arising out of breach 
oMrust 1941 Dig.. Col. 799. LiNCA RBDDl 
SubSaKAMI RBDDI. 201 1.0. 88=16 B,M. 184= 
AJ B-Mad. 202-(1941) 2 M.L.J. 1008. 

p 4 (g)—Applicability — Security bond in 
"TZZr of family—Assignmtnt to member im lieu of 


decreed to Hindu daughter-against father's heirs or 
devisees. See 1941 Dig.. Col. 799. ChinNAMI p. 
VsnkataSUBBAMMA. 1991.0. 763=14 B.M. 6?6* 
(1941)1M.L.J. 123. 

-8. Z—Applieability and scope—Hindu /einf 

family of father and sons—Father assessed to ineotnf 
tax—Sons, if disqualified from claiming benefits of Act. 

Prisna facie, S. 6 of Madras Act IV of 1938 
contemplates the existence of a larger agriculturist 
unit consisting of a family of several branches, one 
branch of which is beaded by the father who is ms- 
qualified from being an agriculiurist under one or other 
of the provisos to S, 3. in which case bis son^s would be 
also disqualified as long as they are joint. 1 b^. swtion 
does not apply to a case where there is no such larger 
unit, and where the family consists only of a 
father and his sons, the latter would be entitled to the 
benefits of the Act, if his assessment to income tax. 
which is the ground of his disqualification, has been 
made in bis individual capacity and not as manager ot 
the joint family of himself and his sons. (Wadswertn 
and Pataniali Sastri, //.) SUNDAR#! v. SUBBA 
RaO. 1942 M.WN. 191-66 L.W. 160-AJB- 
1942 Mad. 402= (1948) 1 M.L.J^ 827. 

St. 7, 8 and 9 — "Drfree’’— Preliminary decree 


ill mortgage suit passed after Act—Scaling 
Power of Court. 'See 1941 Dig.. Col. 800. VaRAD A- 
RAJA PILLAI V. RUKMANI AMMAL. 199 LO-^ 

B.M. 682-1948 M W.W. 8S2-(1941) 2 M.L J- 889. 
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-8. 1—Mortgaft diH—Pbnkaser of pari of 

mortgagtd properly M/tderlaxing to pay debt but failing 
to do to—Sml by mortgagee tvr redemption—Pigkt to 
get whole debt scaled, doiun—Purchaser not agricultu 
rist—H bar to claim of mortgagor to ecaitng dotm. 

The purchaser of a part of mortgaged property who 
was directed to pay oS the mortgage debt failed to do 
so, and therefore the whole mortgage debt remained due 
when Madras Act IV of 1938 tame into force. The 
mortgagor brought a suit for redemption of the mort¬ 
gage claiming the benefit of the Act as an agriculturist 
• and depositing in Court the amount which he alleged 
to be due under the mortgage when scaled down under 
the Act. 

ffeld, that the mortgage mon^y being liable to be 
scaled down under the Aci. the mortgagee was entitled, 
on payment of the scaled down amount, to call upon the 
mortgagee to deliver up the mortgage deed duly dischar¬ 
ged, f.r, to redeem the mortgage as a whole in spite of 
the fact that the purchaser was not an ‘*agriculturi:it’'. 

f/e/d, further^ that the Court by allowing the rribrt- 
gagor to redeem the mortgage as a whole, was not con¬ 
ferring the benefit of the Act on the non-agriculluris 
purchaser, because the latter would have to lefund to 
his vendor (the mortgagor) the purchase money rese^v 
ed with him, which as a result of the scaling down, he 
would not have to pay to the mortgagee. {fVadsworth 
■ and Pataniali Sasiri, JJ.) SaTYANARAVANA- 
MURTHI V. SathikaJU. 2021.0. 402=16 B.M. 491 
«66 L.W. 280 = 1942 M.W.N. S66 = A,I.B. 1942 
Mad. 625 - (1942) 1 M.L.J. 606. 

■ " 8. 'l-~'Mortgage debt-^Scaling dapuH at instance 

of mortgagor—Mortgaged property purchased by non- 
agrieullurist eannot be proceeded against for more 
than i%ted dawn amount. * 

Where a mortgage debt is liable to be scaled down at 
the instance of the mortgagor who is an agriculturist 
and claims the benefits of Madras Act IV of 1938, the 
mortgaged properties purchased by strangers subject to 
such mortgage c^n be proceeded against only for the 
scaled down amount and no mote, though the pur- 
chasers are not themselves agriculturists. {Wadnoorth 
and Pataniali Sastri, //,) NaCHIaPPA CheTTIAR 
V. RAMACHANDRA KEDDIAR. 203 I.O. 417-16 B 
M.640 - 65 L.W.283(1;-A1B.1942 Mad. 627-' 
(1942) 1 M L.J, 510. 

I 8g. 7 and \^-^Mortgaged property sold and 
purehaud by different persons in pareelt—Some pureha- 
sees agrieulturuts and others nof agrieultunstt—Seal' 
ing down of debt as agximt agrieullutiti purehaser— 
Pi ght of latter to gedeem whole mortgage on payment of 
sealed drum debt—Mortgagor nS agrieulturist—BIfeet 
In execuiion of decree* obtaliied by third parties 
against a mortgagor, a portion of the hypothecs passed 
to X, an sgriculturist, and the rest of the hypotbeca 
to K, who was not an agikuliurist. The mortgagors 
non-agneulturist thus ceased to have any interest in the 
hypothecs. In a suit b) the mortgagee impleading X 
and Y. a pieliminary decree for sale was passed w 
1^.8—193/ for Rs. 37. 772 ; when Madras Act IV of 
1938 came into force, on an application by X, the dewee 
was amended, so far as X was concemc!, by scaling 
down the amount declared due to K^ 6 638-8>3. includ¬ 
ing costa the rest uf the dei'rec bring left in tact. A 
final decree«s* passed In Soven^ber, I939and the 
mortgagee ihetcalter applied for vale against X and K. 
Pending eiecutlon, X ifpp.vdte 1 in Court the Jum of 
K*. 6638-8-3. and the exevuli' n co*t\ for pavmentto the 
wor^geeon condition th.<t he wa> allowed to redeem 
Ibe^gleof the mortgage'' oritysoas to entbfe him 
to claim coolrlUiiiort from >’ for a rateable proportiou 


MADBASAOBI. belief ACT (1988). 8. 7. 

of the amount paid. He also filed an application for 
entering satisfaction of the decree as a whole. 

field,{\) that X was not, on payment of the scaled 
down amount, entitled to redeem the whole mortgage, as 
the security must be deemed to be split up in su^'cases 
in order to give effect to the provisions of Madras Act 

IV of 1938 which would tenefit only agriculturist 
debtors and would not affect remedies against debtors 
who were not agriculturiats; (2) that the princi¬ 
ple, that where an agriculturist debtor redeems the 
mortgage by paying the mortgage money as scaled down 
under the Act, a purchaser of a portion of the hypotbeca 
is also benefited under the general law by reason of the 
whole property being relieved of the incumbrance, 
although such purchaser is not an agriculturist and 
cannot himself * claim the benefit of the Act, 
could not be extended to a case like the present where 
the mortgagor was not an agriculturist, and the question 
arose between purchasers of different portions of the 
hypothecs, some of whom were, and others were not, 
agriculturists; (3) (hat the mortgagee's right to recoyer 
the full amount of the debt from the properties in the 
hands of Y could not be nullified in order to safeguard 
X‘s possible right of recovering contribution from Y : 
(4) that though in certain circumstances the relief 
provided in the Agriculturists Relief Act might be of no 
practical benefit to an agriculturist debtor, the latter 
could not chum in seeking relief that the creditor's rights 
should be prejudiced to a greater extent than the provi¬ 
sions of the Act clearly warrant. (lYaJiworfh and 
Pataniali Sastri, JJ.) SRIRIVaSA THATHACHARIAR 

V SlVASUUkAMANlA CBEtTIAR 65 L W. 741 = 1942 
M.WJI. 798-A.I.B. 1943 Mad. 196-(1942) 2 M. 
L J.681 

. • Ss. 7 anil lty~Stalus of agrieulturist—Crucial 

date to deeidf—Claim to relief made in suit—.Material 
date — f}alt of suit or date of hearing—Relffanty of. 

Apart from Ss-13,19 and 23 of Madras Act IV of 
1938. ibete is nothing in the Act which requires a debtor 
to prove bis agriculturist status as on the date on 
which the matter is brought to the notice of 
the Court. Reading Ss. 7 and 10 of the Act together, 
in the absence of any provision in the Act, requiring 
proof that the debtor must continue to bean agricul¬ 
turist abo up to the time when the matter comes before 
the Court, it must be held that the debtor, in kases 
where bis claim to relief is pot forward doting the trial 
of the suit, will be entitled to relief if he can show that 
he was an agriculturist on I—10—1937 and on the com¬ 
mencement of the Act, 22 3—1938. {JYadrwortk and 
Pataniali Sastri. JJ.) PaPAMMaL u. RaMASW'ami 

CHnriAR. 66 L.W fiS6-1942 M W.N 80g-A, 
LB 1942 Mad. 726 (2)-(1948) 2 M L J. 498. 
——8*. 7 and \2~-Seopt—Payment after An 
excess of amount property payable under .del and appro- 
priated to imtereet—Power to te-approprsaie to frinei- 
pal—Right to refund—Procedure. 

Where paymenU made by a debtor in 1938 and 1939 
have been definitely appropriated towards interest at 
the time, neither the debtor nor the creditor has the 
light to tear up the appropriations by an unilateral act. 
The Court has no power to re-appropriate the payments 
tu principal in the absence of any prosision for that 
course in .\ct IV of 1938 It is itot saffid.ni to show 
that the crediiotw.'anaot by reason of the pr. vivions of 
S. 7 recover more than the amo.:nt a* scaled an audw 
the Act. and the cxce>» amount paid b wards .merest as 
lown cannot be recovered by the powers cnder 
Sv 7 *7 0^ the Act. The .m"' way in wfci.h a 

! Oemor might get back mrv.ey which he psud after 
i the .\ct came loto i.'ice, in evcew of th ' i'O- 
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perly due under the Act,would be by establishing a right 
to a refund under the ordinary law on the ground that 
the payment has been made under a mistake. For this 
purpose there must be a definite plea of set-off supported 
by evidence showing that a mistake has in fact beln 
made. ^{IVadsworti, /.) ARUNAGIRI CHETTIAR v 

KUPPUSAMI Chettiar. 20 s I C. 696 = 1942 M.W. 
N. 641=66 IiW. 627=AXE. 1942 Mad. 655 = 
(1942) 2 MX J. 275. 

• 8. 8—Applicability—“Hawala”—Debt due by A 

to B cancelled and debt to C substituted—If "renewal" 
to same creditor. See l94l Dig., Col. 800. PapaIah 
». RaM.aPUNIah. 19910.290 = 14 E.M. 577=A.I. 
E. 1942Mad. 12=(1941) 2 M L J. 666. 

' -8. 8—Applicability—"Interest Usufiuctnary 

mortgage—Lease back to mortgagorwDecree for rent 
obtained by mortgagee against mortgagor—If one 
for interest—Wiping off. See MADRAS AGRICULTU¬ 
RISTS’ Relief act, S. 10 (2) (i). (1942) 1M.L.J. 
448. - 

Sa. 8 and ^-^Applicability—Malabar tarwaJ — 
Debt incurred by karnavan under promissory note in 
\92%—Subsequent rennvals by succeeding karnavans — 
Scaling denvn as against iarnanan renewing last— 
Liabilsty if can be traced to original transaction. 

Where there is a family debt due by a Malabar 
tarwad under a promissory note by the present karna- 
van of*tbc tarwa*(l executed by him in renewal of earlier 


MADRAS AGEL RBLIEP ACT (1988), S. 8. 

mortgage) is excluded from the operation of Madras Act 
IV of 1938, by S. 4 (i/), it follows that a promissory 
note by the same debtor cannot be scaled down as a 
renewal of that transaction under S. 8 in so far ai It 
embodies the interest thereon. (IVadsworth,/.) Rama- 
CHANDRA Rao V. RamaSWAMI. 66 L.W. 609 = 1942 
M.W.N, 744=A.I.E. 1943 Mad. 63=(1942) 2 M.L. 
J. 420. 

“ Ss. 8 and 9—Applicability—Promissory note in 
favour of two persons before 1932— Partition of debt and 
execution of separate promissory note in favour of each 
of the sharers after 1932— If renewal of prior one. See 
1941 Dig., Col. 800. VenkatESWaraLU v. Venka- 
Taraju. 198 LC. 425=14 E.M. 436= (1941) 1M. 
L.J. 718. 

Ss. 8 and 9—Coparcener joining in renewal of 
prtnnissoty note by manager—If entitled to have his 
liability scaled down as renewal of previous liability. 

Where it was contended that when an individual 
coparcener makes himself personally liable for a joint 
family debt, it must be deemed that there are two lia¬ 
bilities due from two persons, one the liability due from 
the joint family ‘person* and the other the liability due 
from the individual coparcener becoming liable under a 
subsequent note, and hence he, cannot claim that bis 
liability was in renewal of the earlier joint family 
liability. 

Meld, that apart from the pious obligation theory, 
when a-janlor coparcener joins in the execution of a 
document in renewal of a family debt for which he was 


promissory notes dating back to 1923, when the debt 
was originally incurred under a promissory note by the 
then karnavan, the present karnavan who is liable for 1 previously liable only as a memj^r of the joint family, 
the debt, as also the junior members of the tarwad. he is entitled to have the debt scaled down « a/enewal 
may get the debt scaled down on the basis of the origi- of f^eprevious liability binding on himself. (1940) 2 M. 
nalliability. There is no warrant for boldiivf L-J-and (194 ) 1 39. toll 

executant karnavan is not entitled to trace bis liabiiity \ and Bafan/ali Sastn,//.) VaSUDEVAN NaMWDIRI 

Slo Ue VaXrdiuten 

K... -_the debtor tarwad. ( W-N. 96 = A.IE. 1942 Mad,298=(1942) lM.L.J.88 

— — Ss. 8, 9 and 16— Decree for rent—Award of 
costs—Interest on costs—If can be scaled down. See 
1941 Dig., Col'801. VENKATARATNAMs-. SURYA RaO. 
199 I.O. 591=14 EM.607=(1941) 1 M.L J. 166. 

- Ss. 8, 9 and 19, Proviso—Decree on promissory 

note of 1933 for principal, interest and costs—Execution 
sale betore Act realising more than sufficient to covei 
ail interest and coats and part of principal—Effect- 
Right of judgment-debtor. See 19U Dig., Col. 802. 
RaMASWAMI AIVAR V. RAMaYYA SaSTRIGAL. 200 
I.O. 383 = 16 EM.76=(1941)1M.L.J. 296. 

■ — 8 . 8—Mortgage in 1922—Assignment by mort¬ 
gagee in 1928 for amount higher than principal amount 
of mortgage—Assignee transferring rights to another— 
Suit by latter—Decree against heirs of first assignee 
only—Application for scaling down—Basts for scaling 
down. See 1941 Dig.. Col. 802. KuPPAN CHETTIAK 
V. KaliaMMAL. 2001.0.163=14 E.M. 719 = (1941) 
2 M.L.3. 860. 

- ^Ss. 8 and 19 — Mortgage of l9l4— Payment of 

more than double the principal—Preliminary decree for 
i^emption—Purchasers of portions of bypotbeca"parties 
to suit and decree—Application by mortgagor to scale 
d(j^n—Purchasers not agriculturists—Full satisfaction 
of-decree—If can be entered. See 1941 Dig., Col. 803. 
Marina Ammavi ». Bakrar Beg Sahib. 200 tO. 
245=15 E M. 20=(1941)1M.LJ. 647. 

. — ■ — 8g. 8 and 19—Mortgage—Suit on against mort¬ 
gagor as well as Court auction purchaser of equity 
of redemption—Application by mortgagor for icahnS 
down—Right of mortgagee to claim decreu for tuH 
amount against purchaser—Relinquishment of 
personal decree—Effect. See 1941 Djg., Col. 804, 


not as executant but as a member of the debtor 
Not only tliaknon exccutant junior members . 

executant karnavan who has-renewed the P[ 
note can trace back the liability to Jj"® °y®‘%,ENON 
tlon of debt. {_(Vadsworeh, ^ 636 = 66 

ACHUTHAN NaIR. 2031 C. 345 = 16 B.M. 65b 66 
L.W. 161=1942 MW.N. 284-A-I.K. 194a! Matt. 

482= a942) 2 M.L J. 41- , . 

_S S—Applicability—executed on 

21-12-1932 in renewal of earlier promissory notes by 

21—IP „ort£a^d property under- 

taking to pay off mortgage . 

by a mortgage. 

eeelinVto sSown liability" can go 

Melting tw . . mortgage by the same mortgagor 

oJeJthVsamepro^rty, the date of the ‘‘•property lia- 

blUtv" being regarded as the date wherf the property 

oSall? became bound by the antecedent debf. But 

where the mortgage which binds the property is traced 

back only to a simple money debt due from the mort- 

eaeor. the antecedent debt cannot'in any sense be 

regarded as binding the property purchased, and the 

purchaser cannot claim that his liability is a renewal of 

the previous money debt due from the mortgagor. The 

liability cannot be scaled down with reference to the 

antecedent promissory notes evidencing the money debt 

{Wadsworth and Patanjali SasUi, J/.) NaCHIYAPPA 

CHETTIAR V. MaRAPPA GouNDAN. 2011.0.709 = 

15 EM. 376 = 66 L-W 226=1942 M.WN. 218=A. 

I.B. 1942 Mad 412={1942)X M L.J 829. 

-g. 8 — Applicability—Promissory note for interest 

due under earlier mortgage—Mortgage falling under 

S 4 {d)—Promissory note—Liability to sealing down. 

'Where It U shown that a previous transaction (a 
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ARU.H VCH ^LAU PlLLAI V. SEiO’HARAM NAIDU. 200 
L0.6l7»l5xiM. 7J-(19Uj IML J. 6 tfl 

' — St. i &IUl •l U on 

—Deifutn Death of maker 1 * X'^lb—Httn 

impuaitJ inextimtion^AppiieatioH for ttahnf djwn 
after Aet^empeltnef—Father dtiqmliped ftom 
tlaimtHf relitf^Eff tit — Crucial date la dtlttmine 
tlatitt—Froeedurt for ttalin^ down $• 8. 

Toe peutiooers' father cjiecutod a promiisory note to 
the respoaiknts on 6~-1—1920, and a decree was passed 
iff favour of the rcspoodents on 1—*11—19J0 in a soit 
broogbt on the note. The peiiiioners were brought on 
Che record as bU legal representatives in execution, their 
father having died on 27—^9—1936. After the Madras 
Act IV of 1^38 came into force in March, 1938, the 
petitioners applied to have the decree scaled down claim- 
iog to be agriculturists. It A'as found that the peti¬ 
tioner's father was hot an agriculturist, as before bis 
death he had been assessed to property tax «nd was 
therefore disqualified under S. 3 (li), proviso C. 

that thepetitiwiers who were agriccltprisw 
were ODiitled to claim relief under the Act as agricul- 
turiats through their father whose liability they had 
inherited was himself not an agriculturist; ( 2 i that the 
liability sought to be scaled down was me liability incur¬ 
red under the promissory note of 1920, and the peti¬ 
tioners' succession to their father's estate on his death in 
1936 could not be the basis of any new liability ; (3) 
that it was immaterial whether or not the debtor bad 
the agriculturist,cbaracter when the debt was aciually 
incurred where U was incurred before 1—10—1937, and 
the material dates with reference to which such character 
bad to be determined for purposes of S. 19, were 
1 —10—1937 and 22—3—1938 (date of commencement 
of the Act) and the date of the application: (4) the 
decree should therefore be scaled down under S. 8 of 
the Act. (fVadiu/orth and Faian/ali Sattri, JJ.) 

Kona HaSan Fatima Bivi v. Mahomed Muhai- 
DEEN NaChiar. 66 L.W. 729*A.I-E. 1943 Mad. 
87 =>(1912) 2 M.L.J. 606. 

. Ss. 8 ,0 and 19, Proviso—Promissory note of 
1931—Letter of guarantee in 1933—Compromise decree 
in suit—Application for scaling down—Liability of 
surety—If to be scaled down under S. 8 or under S. 9— 
Scaling down as against principal debtor—Procedure- 
Costs—If can be allocated. See 1941 Dig., Col. 804. 
Naravanan Cettiar ». Veeru Goundar. 2011. 
0.15» 16 B.M. 23d«A.I.B. 1942 Mad. 183=>(1941) 
2 M L.J. 658. 

.3g. 8 and 9 —Pronole in favour of A the 
brother of H in 1931 when they were undivided—Fresh 
note of 1933 in favour of B in discharge of the earlier 
one—Partition between A and B in 1932—Note assigo* 
ed'in l937 to A who sued on it—If suit can be dismiss 
cd on failure of .4 to produce the earlier note—Scaling 
down—Principles. JCra 1941 Dig., Col. 805. MallaY- 
VA i». Nf ALLAVVA. 2011.D. 284 ■ 16 B.M.296-«A.L 
B. 1942 Mad. 280-(1941) 2 M.L.3. 1085. 

■ }. i-Renetoal-^Furchaur of mortgaged property 
—Freih mortgage to mortgagee to discharge earlier 
mortgage and for additional eonsideratioH—f/tclution 
of additiottd property^Effeet—Jf rtnewtl. 

A person who by reason of purchase of property bound 
by a m-ritgage is under a liability to discharge that 
mortgage and subsequently diicharges that liability by 
the execution of a fresb mortgage can beuidto be 
renewing bU own pre existing liability. I^s immaterial 
whether or not the debtor bad the character of an 
agriculturist when the debt wai originally incurred U it 
was btcuired prior to 1—10—1937. A person parchaaing 
property eublect to a moi<gage becomm a debtor to the 

X D. 1942 -45 
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mortgagee to the extent of tbu liability under the 
existing mortgage binding that property, and when he 
discharge!, that habiliiy by executing afrbsh mortgage to 
th4 same m'jrtgagee, he can claim that the original 
prindpat of the earlier mortgage was included in the 
principal of the fresh mortgage to the extent to which 
.be amount due under the earlier mortgage contributes 
to the consideration of the fresh mortgage. The fact 
that the fresh mortgage comprises other property not 
covered by the pre-existing mortgage is immaterial. Nor 
would the question be affected by the fact that the later 
mortgage comprises an additional Consideration besides 
the discharge of the earlier mortgage. The portion of 
consideration which is made up .of the discharge of the 
earlier mortgage will be scaled down on the ba^is of the 
principal of that mortgage. {IVadsioorth and Pataniali 
Seutri. JJ.) VaLIJaMMAL V. RaMASWAMI GOUNOAK. 
1942 MW.N. 717-65 L.W. 779=AJ,E 1943 Mid. 
127-(1942) 2M.L.J.720. 

■ ‘8. 8 —"Same creditor"—Promissory note—Prior 
note in name of guardian of payee then a minor — Seal¬ 
ing down. 

The term “creditor” as defined in Act IV of 1938 
does not include a person beneficially entitled to the 
amount lent. In the case of a decree of 1931 on a 
promissory note which Can be traced back through a 
.series of renewals in favour of the same persons as far 
as 1919, when the note discharged was one in favour of 
another as guardian for the payees under the notes of 
l9l9 and thereafter (who were minors tilt then), the 
intervention of the guardian must be held to break the 
series of renewals, for the guardian is not the same 
creditor as the payees in the later notes. The debt can 
therefore be traced bark only as far as I9l9 and cannot 
be traced back earlier. {fVadsv/orth and PatanjaU 
Sastri, JJ.) VBNKATARAJU p. GOVINDAYYA. 1942 
M.W N. 711-66 L.W. 785-AJ.E. 1943 M»d. 168. 

-8s. 8, Bxpl. and 19—Applicability— Decree 

against A and B on basis of contract anterior to 1932 — 
Fresh promissory note in 1933 by A and C—Scaling 
down—Rule to be applied. See 1941 Dig., Col. 807. 
GoPALA MALLER p. KRiSHNAN. 20110.161-15 
B.M.2&4-A.tB 1942 Mad. 134-(1941) 2 ML J 
340. 

- 8 . 8, Expl.—Applicability—“Same creditor"_ 

Person beneficially entit^ in money lent—If Creditor- 
Debt under promissory note by father renewed by mort¬ 
gage by son—Debtors—If same. See 1941 Dig.. Col. 
808. NARAYANAMMA V. VbNKATACHALAM. 2011. 
0. 67 —15 B.M. 202- A.LB. 1942 Mad. 148-(1941) 
2 M.L-J. 703. 

* 

' .““3. 8 {yf—Applieability—Banker and eustomer 
—Interest capitalised a: end of each year and resulting 
balance shown as prmeipat for next year—"Jf outstand¬ 
ing”—Staling down. 

Where the mode of dealiifg between a aeditor and a 
debtor, adopted by the partie.is what is usoally followed 
between a banker and customer, and at the end of each 
year’s operations the account it settled by the parties and 
I the resulting balance is treated as the principal carrying 
I interest during the next year, the interest accruing due 
each year and dealt with in juch manner docs not come 
within the mischief of S. 8(1) of Madras'Act IV of 
,1933. The interest in »och a cast must be deemed to 
have been paid and discharged and to be no longer 
: outilanillng to be wiped out under S. 8 (1). (tVadt- 
, xrorih and Patam>ali Sastri, JJ.) PaZHaNIaPPa 

MUDAUARp. Nabavana Iyer. 1942 M-W.N. 737 
-65L.W.805-AXB.1943Mad. 167-(1?48) 2 M. 
L-J. 763. 
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MADSA3 AQRt BULIEF AOI (1938), S. 8. 

.3 8 [X)-~Constnuticn—"AU inttreti outstand- 
ing'—Mianttii o(—lnUrett attrued due but net pay- 
ablttili afUr 1—10—1937—// habit to be eanetUed., 

The word 'outstanduig"’in S. 8 (1) of Madras Act 
IV of 1938 is used in its ordinary sense of “unpaid.” 
Although a date is fixed m a document for the payment 
of interest, it must be deemed to accrue due from day to 
day. Where in a mortgage deed, interest for year ending 
March. 1938 was payable on I0;h March, 1938, it must 
be held that interest from lOtb March, 1937, up to 1—10 
—1937 bad accrued and was outstanding within the 
meaning of S. 8 1) of Act IV of 1938 (though it was 
not payable umil lOth March, 1938 and was not overdue) 
liable to be cancelled under S 8(1). {WaJswortk and 
Patanjati Sastri, //.) ^f4RAYANA BHAT RAMA. 

203 1.0.598=65 L W. 201-1942 M,W N. 235=AX 
B.1943Mad, 65l = (1942)lM.ti.J 453. 

■3. 8 (1 )—Inttrtit outstanding—‘Evidentt of 
appropriation — Intention—Open payment—Payment of 
amount far greater than interest then due—Appropria' 
tion of part toroards principal after satisfyinginterest— 
If intended. 

Appropiiation U the indication of an intention that 
the money would be applied in a particular way. The 
most ordinary way of proving the intention is by proof 
of a statement made either orally or in writing. But 
that is not the only kind of proof possible. It may be 
proved by circumstantial evidence also, as Is recognts*^ 
in S. 60 of the Contract Act. Where a debtor paid his 
creditor in 1936, a sum of money which was greater by 
several hundreds of rupees than the interest then due, 
endorsing the payment generally as paid ‘f® 

debt under a promissory note of 1934 «" 

renewal of a note of 1931 and there or 

that he did not know ‘he extent of hjs in 
the amount of Interest due or that he i ^ ^ 

pay interest and not intend to pay 

Lid .hat the debtor a^d SL.e that 

off part of the principal of t, and the debt 

intention by the very act of the p J ^ jj 

has’to be scaled down on that ^f the prin- 

entire amount paid was ^ outstanding on 

cipal and as if all ‘he w^ g. 8(1) of 

1—10—1937,80 as to be * P /.,onadifereneeof 
Madras .4ct IV of }^^^;,A^j%aHiah Sastri, //.) 
opinion between neVAKAJULU REDDIAR. 65 

RAOHAVA KBDUIAR^.^ 0^^1942) 2 M.L.J. 724. 
L,W. 842= 1942 “ i.,lApptoptia.ion of opao 
-3, 8 (2>-AW;f “‘^oc.o£, W-Awardi„g 

payments made pno payment made—Effect. See 
of counter VENKAYAMMA t». RAMA- 

1941 Dig.. *’^• 704.14 B.M. 821-( 941)1 
KOTavya. 199 '''* 

^•^•*^01^8(2) and 10 (2) lX)-Applieability-Morl- 
^rr^mThPossession-Mortgape to appropriate income 
^ ,0 mt further annual payment from mortgagor— 

down— Appropriation by mortgagee—If Pay 

s'focTy^of'Madras Act IV of 1938 does nrt 

J^i'ire that the rate of interest per cent, should be 
iSed in the mortgage deed. Where the deed provide 
only that the income of the mortgaged properties ts 
to be taken by the mortgagee in possession in lieu of 
interest without any liability to account but also that 
.u. niorteagor should in addition pay annually a wrtain 
Inmtill rtdemption, the amount cannot be regarded as 
® but interest on the pnnc^l money. The 

ooTiation by the mortgagee in terms of the bond in 
L"cra'cirar.not however be deemed to be ejnstrue- 
Sire payments by tb? mortgagor for purposes of «. 8 (2). 


MADRAS ADRI. RELIEF AOT (1938), S. 9. 

{.Wadsworth and Pataniali Sastri^ //.) MAvYAVALA 
AvYAR V. MAHOMED VOOSAP MAKACAIR. 66 L W. 
570-4943 MW.N. 633-A.IR. 1943 Mad. 100= 
(1942) 2 M.L.J. 398. 

- ■■ ■3. 8. Bxpl.—Applicability—Period for determin¬ 
ing whether dcDtor is an “agriculturist"—Promis-ory 
note by three persons in 1932 in renewal of earlier one 
—Subsequent renewal by two out of three—If falls 
under Explanation to S. 8—Right to claim benefit of 
Act. See 1941 Dig., Col. 807. DEVaRayAN CHET- 
TIARZ'. SuBRAMANIaIYER. 200 LO. 321=16 B.M. 
77“Cia41)2M.L.J. 267. 

■ —3. 8, Expl. -Scop6—Sou estopped from ques¬ 
tioning liability under a mortgage after partiiion by bis 
father which he bad attested—Subsequent mortgage 
the son of bis own property in discharge of father s 
mortgage debt—If renewal of earlier debt. See 1941 
Dig., Col. 809. Sabhapathi MudaliaR v. Ra/a- 
RATHNA MUDALIAR. 2001.0. 283 = 16 R M. 25 = 
(1941}1M.L.J. 802. 

•g ^—Account commencing after 1st October, 
Vm-Seltlmentattheend of every year—If can be 

re-opened. ... . .^ 

Unless a debt falling under S. 9 relates bark to a debt 
incurred before bt October, 1932, so as to invoke the 
provisions of S. 8, there is nothing in S, 9 to justify the 
re-opening of settlements or the re appropriation of pay¬ 
ments on the basis of a hypothetical original prmcip^. 
In such a case the creditor is entitled to a decree on the 
basis of the last settlement with interest thereon at 5 per 
cent, per annum. {Wadsworth. 

PtLLAip. Sankara Aiyar. 202 I.O. 149-15 BM. 
i76-66L.W. SS(1)-1942 M.WN 120 (2)-A.I. 
B. 1942 Mad. 297-(1942; 1 M.L.J. 86. 

—Ss. 9 and 13—Applicability—Fresh debts or 
debts in discharge of earlier ones incurred after the 
commencement of the Act—Whether S. 9 or S. l3 
applicable.’ See l94l Dig.. Col. 8l0. ThIRUVENGA- 
DATHA AYYANGAR p. SaNNAPPAN SKRVAI. I.L B. 
(1942)Mad 67=1971.0.790= 14B.M. 384-(l94l) 
2 M L.J. 807. 

-3. ^Applicability—Promissory note m April, 

1937. in settlement of accoutUs of dealings dating bad 
to February, \9i2—Sealing down—Procedure under 
S.*>—ApproprtatioH of payments. , 017 /' 

A promissory note was executed on ll—lor 
Rs. 415-7-3, in settlement on account of dealing 
going back to 14-2-1932. In 1939 a suit was brought 
torecoverRs. 232-11-0 being the balance due under 
that note and subsequent dealings. The tndebtednes 
thus started early in 1932 and by 1 - 10 - 1952 , a sum 
of Rs. 327-1^6 bad been advanced. Ifctwwn 
1-10-1932 and the commencement of Madr« Ac I V 
of 1938. further advances amounting 
Ra. 792-14-3 had been made. By i ffitS 

the principal amount due had bewme r “ j. 
more than ihs amount of pnncipal ou , * 

I- 10-1932. thus indicating payments towa^s the 
principal amounting to far more than the pri pal 

outstanding on 1 —10—1932. .u-.^umenta 

that applying the general ^ ^ wn 

to4tards principal will be deemed to 
appropriated first to the earliest advance, tb , j 
the sums advanced before 1—10—1932 
to have been discharged before the Act came in ' 
and there could therefore be no quesoon of 
down the debt on the basis qf rtMWzti and taking 

back to .a date anterior to 1-10-1932. ^ 

pose of the Act, the debt therefore started on^ on 

II- 4-1937 and S. .9 of the Act would *PPl7- 

worth, /.) SATyANARAVANAMURTBY V. KaNAKA 
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MADBAS AQBt BELIEF ACT (1038). ^ 10. 


luju. 6ff L.W. 468-1M2 M.W.N. 445-AlB. 
1042 M«d. 673. 

3. b <1‘. PrOVUO—CooJtructioQ—Piomiswry 
Dole in l9i7 for tMlince doe on mortgage executed 
after Ui Cktober, 1V32—Soiling do«n*~Ba»ia of— 
Original mortgage advaiice^If can be adopted. Sfr 
1941 Dig. Col. 811. SXSHAVVA ». SWAMI KbDDI. 
201 LC. 324*15 B.M. 3U-ALB. 1042 Mad. 204 
(3)*(1941)2MLJ.795. 

■ “8. 10 (2>—Applicainlity—Usufructuary . mort¬ 
gage in renewal of pnor simple mortgage—Clause provi¬ 
ding for keeping alive prior mortgage—Nfortgagee to be 
in possession under mortgage in lieu of interest—No 
rate of interest stipulated—Liability to scaling down, 
.f/r 1941 Dig., Col. 811. KaUA AYYaR vIadhava 
Kao. 200 1 0. 610-16 B.M 100*(1941)2M.L J. 
376. 

■ ■ 3. 10 (2) (1)— Applitaiility—Mifrlgagtt—If 

in pkyjital ptstttiim—UiHfrutluary mertgaget 
ing pr^ptrty t» mortgagyi'—If in 
£k<rtt f>)y rent—lfont for inUrttt—S. 8. 

It is not necessary for the purpose of S. 10 (2) (1) of 
Madras Act IV of 1938 that the mortgrgee should be in 
physical porsession of the property. A usufinctuary 
mortgagee who leases the mortgaged land to his mortga¬ 
gor remains in possession of the mortgaged land for pur¬ 
poses of S. 10 (2) (1). The usufructuary mortgage and 
lease back cannot be regarded as a simple mortgage 
bearing interest; and a decree for rent or damages for 
use and occupation is not a decree for interest liable to 
be wiped out under S. 8 of the Act. {iVadm-^rtk and 
Pataniati SaUri, //.) RaNGASWaMY AyyaR v. 
JAINABU BIBI Ammal. 2021 C. 531 = 15 B.M. 526 
-1942 MWN. 232= 66 L.W. 247-A.LE. 1942 
UAd. 507-(1942) 1 M.L jr. 448. 

■—8. 10 (2) {l^AppUcability—Mortgage with 
possession—Mortgagee to enjoy usufruct for two years 
in lieu of interest—Mortgagor to pay on expiry of two 
years—In default mortgagee to continue in po$se>sion 
and also entitled to interest at 3 per cent. In addition— 
If can 'le scaled down—Enjoyment of produce—If pay¬ 
ment by mortgagor. See 1941 Dig.) Col. 8ll. JaGAN* 
NATHA lYBNGAR V. SBNNIVEERA CHETriAR. 199 
I.O. 861= 14 B.M. 643-(ie41) 1M L J. 107. 

-8. 10 (2) (U)—Applicability—Endorsement of 

promissory note in part paymenC* of price of land pur- 
chased—Endorser’s right to claim benefit of scaling 
down. See 1941 Dig.. Col. 812. KangIah Chettiar 
V. Karim Sahib. 199 I.O. 867-14 B.M. 644-(1941) 
2 M.L J. 453. 

--8.10 (2) {i)—Appliea6Hity—"Rate of interest" 

—Speeifiealiun of particular percentage—Neeetsity— 
Interest" —“Labham"d//oterr«/ to lender 
for further advance—Nature of payment. 

An annual compensation paid by a borrower to a 
lender for the use of the lender’s money is interest, by 
whatever name it is called ; the words "rate of interest" 
In S. 1012) (i) of Madras Act IV of 1938 do not neces¬ 
sarily imply that a particular percentage should need be 
stipulated in the document, provided that the actual 
amount of the interest is fixed by the terms of the docu¬ 
ment. Under a kanom document of 1924, the petitioner 
demised the land to the respondent under a kanom docu¬ 
ment,'receiving Rs- 300 and the respondent undertook to 
pay to the petitioner Rs. 36 annually as rent or snicka- 
vsoram. In 1927, the pe'itioner borrowed a further sum 
of Rs 200, under a Puramkodam document, whereby a 
further charge to the extent of Ks. 200 was to be created 
over the jenm Interest In favour of the rapondent 
(kanomdar) ftnd in consideration of the further a^a'nce 
thi petitioner agreed to ps; Re. 20 to the respoDdeot 


I annually as lakkam. The respondent was entitled to 
' adjust ibis Sum of Ks. 20 annually towards the rent 
, abicb he bad to pay to the petitioner and to pay only 
the balance. 

Held^ that the effect of the puramkadam deed wax 
that there was a contract whereby a mortgage wax 
created for a sum of Ks, 200 with an annual interest of 
Rs. 20, which meant that the Joan carried in eresc at 
10 percent, and the transaction was not therefore pro¬ 
tected by S. 10(2; (i) of the Act. iWadsw.'ftk, J.) 
GOVINIAN NaIR V. IMBICHI MaMMAD. 66 L.W 
608*1942 M.WN. 804-AJ.B. 1948 Mad. 31- 
(1912) 2 M.L.J. 422. 


—8. 10 (2) <^i)—ApplieabUity—Sale of land— 
Mortgage by vendee to vendor for sate price—Subsequent 
sale by vendee—Direction in sale-deed for payment of 
sale price to original vendor—Second purchaser execu¬ 
ting fresh mortgage to original vendor—Effect. 

When there is^a debt incurred originally for the bal¬ 
ance of the purehase price of lat:d, emb^led in a 
mortgage, which undergoes renewals the debt due under 
the final renewal is a debt in respect of which the pro¬ 
tection of S. 10 (2) (ii) of Madras Act IVof 1938 can 
be invoked. The exclusion of such a liability from the 
operation of the Act depends not on the i^ual'subsis- 
tenceofthe charge but on the question w^her in the 
beginning the liability was one in respect of which a 
charge is provided linder S. 55 els') (3), T. P. Act. 
Where a person sells land to another and takes a mort¬ 
gage from him of the land sold for the sale price and 
(he purchaser sells the land in turn to another directing 
him to pay off the mortgage debt due to the original 
vendor, the original purchaser and the purchaser from 
him have notice of the subsistence of the lien, and in 
the absence of any thing to show that the lien has been 
terminated by any act of the vendor, when the ultimate 
purchaser himself executes a mortgage to the original 
vendor in respect of the amount which he is directed to 
pay to hjm under his purchase, he is in fact renewing a 
liability m respect of which at its inception the vendor's 

lien subsisted. That liability falls under S. 10 f2) {«! 

and cannot therefore be scaled down, ‘ {Wadsworth and 
Pataniati Sastri, //.) ViJAYALAKSHMI AMMAI- v 

Ranga^ariar. 1942 M.W.N. 761-(1942) 2 m! 
L.J. 80o. 


"SB. 10 (2) (ill) aod 1— Applicability—Mortgage 
suit—Vendee of bypotheca impleaded in suit—Decree- 
Application by vendee to scale down debt—Maintain, 
ability—I.Jability—If exempted. See 1941 Dig Col 
813. Palanivbl Goundan m Sobbarova 
Goundan. 199 LO. 617-14 B.M. 616. 


tAany ptr emt* —If cpoirt compound intinst 
S. 10 (2) (ill) of Ac; IV of 1938, which excluc 
from the purview of Ss. 8 and 9 of the Act any liabili 
in respect of any sum due to a public or , 
bank if the "interest payable U not more tL^ii^l 
cent, cannot be read as meaning not more than ni 
ctiA simple interest. Interest, when used withe 
any qualification, is clearly Intended to core? bS 
simple and comped interest. {Wadsworth and Pata 
tall Sastn, //.) KrishNASWaVI VANnAvau 
Union Bank, ltd,. Kumbakonam 55 1! w 


A —excluded under—DeU 
due to public company carrying interest at less than 9 
per cent, in r^ewaJ ^ earlier debt carrying iotercytat 

^ Dig - 

Col. 813. SUBRAMANlA IVIR a, INDIA KQUITABIJ 
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MA:D^AS Aaui. ItBUSF ACT (1938), S. IS. 

Insurance Co., ltd. 201 I.O. 410»15 &.M. 332 
» A.X.B. 1942 2 M.L J. 609. 


MADBAS AaBI. BBLIBF act (1938). S 15. 

;—I—3. Xb—Applicability—Auiput ot right to collect 
jodi—If landholder—Jodi payable to attignee—lf can 


■3. 13— Procedure—DcU.—Subltjct-miiter of scaled down as tent or as debt. 

- .. . > ... _ •_ _ ^ .• 


appeal—Application for scaliag down—Wnen to be 
made—Proper procedure on application in appellate 
Court. .$‘<rr l94l Oig., CoL3l4. Skikama KEDOl v. 
Srikama Reddi. I.L.B. (1942) Mad. 346 = 1981.0. 
117=14 B.M. 386=a941) 2 M.1*.J. 865 (.F B.). 

■ “S. 14 — Applicability — Marumakkathayam 

family—Debt due by—Agncultunit and non-agricul¬ 
turist members—Liabiltty of—Scaling down. 

d. 14 of the Madra:! Act IV of 1938 applies to a 
Marumakkathayam Hindu family also, aud the word 
'‘member" therein ts used as equivalent to "members dh. 
titled to a share,*' and a sub-tnavazbi, the smaller unit 
which can claim such a share will thus be a member for 
purposes of S. 14. The proper procedure, having regard 
to the section in the ca»e oi a Marumakkathayam family 
will be to find out, first, which members (including any 
sub- tbavazhi entitled to partition) are agriculturists and 
which are non-agriculiurists; secondly, to ascertain how 
many shares belong to the agriculturist members and 
how many to the non agriculturist members ; and after 
scaling down the debt, to hold the agriculturist section 
of members collectively liable for the proportionate share { 
of the debt as scaled down and the non-agriculturist 
section of. the members collectively liable for the pro¬ 
portionate share of the debt as not scaled down. The 
creditor will ibus have to divide bis execution proceed¬ 
ings into two parts, one relating to the scaled down 
decree and the ocher relating to the unsealed down decree 
and so far as the family properties are concerned, each 
of these.parts of the decree will be executable against a 
composite traction of the family properly. The opera 
tion of S. 14 will not in any way affect the personal 
liability of the executants of the promissory note 
dng the debt and they will be entitled to scale down 
decree so far as their personal liabUiiy is concerned not 
by rendering themselves liable for a part 

debt, bat b, being l.nble for .he ° t'If tje, 
lect to such reduction as they may be 


Jodi*' is rent according to the definition in Madras 
Act IV of 1938, but an assignee of the right to collect 
jodi is not a landholder as defined by the Madras 
Estates Land Act, and since that wbieh can be scaled 
down under S. 15 of Act TV of 1938 is rent payable to a 
landholder under the Madras Estates Land Act, S 15 
will not cover that which is rent under Madras Act IV 
of 1938 but is not payable to a landholder as defined by 
the Estates Land Act. Jodi due to an assignee cannot 
therefore be scaled down under S. l5 of Act IV of 1938.' 
The payment being in the nature of rent, It is not a debt 
and cannot be scaled down under any provision of Act 
IV of 1938. [IVadsworth/j.) MUNISAMI GOUND-iN 
V. HaNUMANTHA ROva GduNDAR. 66 L.W. 628= 
1942M W.H.474=A.I.B. 19l3 Mad. 8=(1912)2 
M.L.J. 283. 

' ' Ss 16i 16 and X9—Applicability—Decree for 


1942 Mad 466 = (19I2) 1 M.I*-**- 4iw- 

Debt *'— “ Family debt 


•S. X^—Scope 


Meaning of. . Act IV of 1938 does not confer 

Kw/ln°a mfse in which those liabilities do not neces- 
bilities ln niajor liability to which the Act 

ueliLirily applies. The.term "debt'* in the sWion must 
berestricted to a debt due from an agricullunst and the 
term "tamily debt" therefore necessarily means a debt 
due from a family which was an af riculturist at the 
ixjmmenoemeni of the Act or at least on 1st October, 
1937 {tVadsworth and Patanialt Sastn, //.) 
VaIDYANATHA AVVAR V. SRINIVASA AVVAR. 66 L- 

^,140^1942 M.W.N.186=a942) 1 M.L.J. 696. 

—g \h—Appeal—Decree for rent—Application 
for sealing down—Order on—Appealability. 

A proceeding under S. 15 of Madras Act IV of 1938 
for the amendment or discharge of a decree for rent is 
QOt a proceeding in execution, bat a special proceeding 
under a special statute, and in the absence of any pro¬ 
vision in that statute for a right of appeal, no appeal 
lies. \}VadfWortk and Patanialt Sastn, JJ,') MaHA 
ttAlAHOI- COCHIN Madhava Menon 202 I.O 
ias-ieBU 600=66 L.W. 161-1942MW.N 201 
-184a Mad. 413 (a)-(194a) 1 M.L.J. 3M. 


rent, land cess and costs—Land subsequently becoming 
"estate*under Madras Estates Land Act—Application 
for scaling down — Procedure—If to be scaled down os 
rent or as a decree (or a debt. 

On 18—3—1936 the appellant obtained a decree for 
rent or damages for use and occupation in respect of the 
period from l5—12—1932 to l5—1(4—1935. He also 
got a decree for land cess in respect of the same lands 
for the period from 30—6—l93l to 30-4^1935. 
When Act IV of 1938 came into force the judgment- 
debtor applied under b's. 8, 15 and 19 for scaling down 
the amount due under the decree. He did not, however, 
make the deposit of rent as required by S. IS of Act 
IV of 1938. In the meantime the Madras Estates Land 
(Amendment) Act of 1936 came into force and the land 
in respect of which the decree for rent bad been obtain¬ 
ed be^me an estate. 

Held, (1) that the decree having been passed for an 
ordinary contractual rent which alone could be claimed 
at the time when the Court dealt with the matter, there 
was no reason for bolding that the effect of the Amend¬ 
ment of l936 to the Madras Estates Land Act would be 
to change the character oJ that rent or the relations of 
the parties as theysiood at (be time of the previous ad¬ 
judication, and therefore the decree could be scaled down 
as a decree for a debt only, as the rent which was 
decreed was not rent as defined by Act IV of 1938; (2) 
that S. l5 of Act IV of 1938 bad no application and 
S. 16 which was merely a rider to S. 15 did not also 
apply- and the decree for land cess bad to be scaled 
down as any other decree for a debt; and the decree for 
costs should be treated as a debt incurred on ihe date 
the decree. {Wadsworth and Palaniah Sastri. //\ 
Naravana GaJaPaTHIRAJU Narasi.mhulu. 20 
I.O 367=66 L.W. 668=1942 M.W.N. 472*A.I.B4 
1942 Mad. 746=(1943)2 M.L.J. 369. 

-3. 16—Applica'Dihty—If confined to cases of 

landlord and tenant under Estates Land Act—Jodi 
payable hj Agrabaramdar-If '‘rent". See 1941 Dig., 
Col. 8lS. NaVaNBETHA KRISHNA YaCHWDR* 

Bahadur t>. Ramanujulu Chetty. 20010.881 
= 15BM.172=A.I.B.1942 Mad. 66=(1941)2M 
L J. 169. 

-^8.16—Applicability—Malabar Compensation for 

Tenanis* Improvements Aa— Decree for arrears of rent 
againbt tenants passed before Act—Subsequent suit for 
redemption—Set-off of rent decree against value 
improvements—Right of tenant to claim scaling down 
under Act IV of 1938. See MaLABAR COMPENSATION 

BOR Tenants’ Improvembnis act, S. 6 (2). 66 L. 

W. It (S)=(1942) 1 MJb./. 166. 
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MADRAfl aobi. beltef aot (1938), a 13. ■ 

-8. \b—Applic*kittf—Malaiar Ttmney Act, 

S. Ziiy^lmtermtdiafy—UtifntctMry mtrtgap from 
jtKmi- Tenant under frrftluat Itatc from itnmi attor¬ 
ning ta mortgagee—Eftet of—Rent payable by tenant to 
mortgagee—Scaling dernn. 

A os-fnicluary mortgage of ^ Malabar }CTmt’« right? 
creates in the mortgagee an interest vhich entitle^ him 
to poesessicn, even when the land is in the possession of 
a tenant under a perpetoal lease known as tamatiam-, 
and where snrh tenant has attorned to the mortgagee, he 
must be deemed to have transferred such oo««ession to 
the tenant. He is therefore an intermediary as de 6 n^ 
by S. 3 (r). Malabar Tenancy Act. and the tenant is 
entitled to the benefit of S. l5 of the Madias Agricol 
turists' Relief Act with reference to the rent payable to 
such mortgaeee. {Wadmortk and Patanfali Sattri. 
yy.) RangaIybro- Subbawa Goundar. 1942 
M.WH.788 = B 6 LW 8S2-AJJt. 1943 Mftd. 116 
« (1942 2MLJ.7S9. 

■ iS 15—Applicability—Mortgage with possession 
by jenmi —Lease back by mortgagee to jenmi—Right of 
Jenmi lessee to apply for wiping-off of arrears of rent— 
Rent Older lease—If ‘Interest’. Sec l94l Dig., Col. 
8i5. Krishna diNON r. Kunjandi. 1971.0 421 
°14BM.S64^(1941}2 ML.J.361. 

" B. 15— Date of deposit^^kalan for depotU ob¬ 
tained on 30—9—1939 but money actually deposited 
later—If tufficient. 

Where a challari for the deposit of the amount rcquir* 
ed under S. I5 of Madras Act TV of l938 was applied 
for and obtained on 30—9—1939, but the amount was 
• actually deposited only on 2—10—1939. the deposit has 
to be tre?ted as having been made on 2—10—1939 and 
not on 30—9—1939, unless it is proved that the appli* 
cant was prevented from making the deposit on 
30—9—1939, by some default on the part of the 
treasury officer, or by the bank or by some delay on the 
part of the Court in issuing the challan so as to prevent 
the applicant from making the deposit in time. {IVadt- 
worth, y.) Sanftaran NAVAR V. Govindan Nayar. 
2021.0.14=16B.M. 448=66LW. 283 t2)«A.I.B. 
1912 Mad. 634 (2) =(1942) 1 M.L.J 578. * 

- S. 16— of kattubadi—// to include 

interetf fhereon^Burden of proof. 

There is no statutory provision as to interest on 
arrears of kattubadi, as In the case of rent under S. 61 
of the Madras Estates Land Act. Therefore the ordi¬ 
nary roles of the Interest Act will apply to the case of 
kattubadi, and a demand would be necessary to make 
such interest payable. Where such intereet is payable, 
it Is to be included in the deposit made under S. 15 of 
Madias Act IV of 1938. A deposit of kattubadi without 
interest is therefore bad when inierest is payable, but 
good when no such Interest i« payable. The burden of 
proof i« on the landlord to prove that there was such a 
demand as would make interest pavable. {fVadtwartk 
y.) NaRAYANA Gajapathi Raju V. Ramu VaIDII 
202 TO 88-16 R M 440-56 LW 185- 1943M 
WN 944-AIB 1942 Mad. 419 (1)-(1942)1 M 
L J. 886 . 

' -Sg. 15 and X^-^Diitinclion Artsvew- Claim frr 
rent—Order entering yg Part tatiftaetirm—dppealabi- 
lity—Order as to eoitr—Wketker giv/t rigit of appeal— 
Payment af panaya pmrappid—Wketker rmt. 

Under S 19 of the Madras Act IV of 1938, «hat Is 
contemplated a complete r&'akoUlion of the amount 
to be decreed with reference to the piovti^oM of Ss. 8 
and 9 of the Act. and the result normally Is a decree 
which has a totally different basis from iht original 
decree. If the amount already paid towards ike debt Is 
•nffeieot to wipe 08 the debt as scaled daim, tkea an 
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order of satisfaction is recorded and against that there 
Is no right of appeal. If. however, the debt as scaled 
down is not discharged the section contemplates the 
drafting of a fresh decree capable of etecnlion and thia 
fresh decree gives rise to a right of appeal. Rut the 
process contemplated under S. 15 of the Act is different. 
In such a ca«e there is no question of recalculating the 
amount due under the decree for rent and all that was 
to be done is to examine the amount of the deposit and 
see whether it is sufficient to satisfy the rent as decreed 
for fasli 1347 and to what extent It Is sufficient to satisfy 
the rent as decreed for fasli 1346 and then to enter up 
satisfaction of the older arrears under the decree pro¬ 
portionately to the extent to which the arrears for those 
two faslis hav^ been satisfied. In such a case the whole 
process is not one of amendment but one of satisfaction 
and there is no right of appeal. And the mere fact that 
the Act in such a case safeguards the decree for costs 
will not make the order appealable. Periodical pay- 
menis of panaya purappad are not rent for the purpose 
of S. l5 of Madras Act TV of 1938 and an assignee of 
the right to collect arrears of rent is not a jenmi or 
intermediary for the purpose of that section. {Wads¬ 
worth and Patantali Sattri, //.') ViKKARA VeL- 

loniANnBROS ». Avawan Kiitty. 66 L.W. 606- 
1942 MW.N.469-A.IB. 1943 Mad. 32=(1942)2 
M.L.J. 237. 

S \'S—Rtnt to be deposited—Assignee of some 
items of holding from tenant—Division of landlords 
interest—Claim to relief under S. \S—Rent of entire 
holding—If to be deposited—Deposit of proportionate 
part— Suffeieney. 

Where out of an original holding some items of lands 
come to the hands of an assignee, and the rerN of those 
items have come to be payable not to the original land* 
lord which was atarwad but to a tavashi or sub-group 
of that tarwad, if there has been an attornment by the 
tenant to the sub-divided landholder, the tenant would 
be entitled to claim relief.as against the person to whom 
he actually paid hie rent on deposit of the rent. If, 
however, the rent of the holding was still payable to the 
original landholder (tarwad) who had to make over 
part of the rent to the subdivided group, the scaling 
dovm can presumably be ordered only on payment of the 
full rent of the holding. (Wadsworth,/.) SanraraN 
VAYAR R. Govindan Nayar. 202 TO. 14-16 K. 
M. 448-66 L W 283 ^2)-A.I.B. 1942 M»(1.634. 
(a)-( 1942 n ML.J 673. 

■ -■ S. 15 (4)—/f//»/iV4A»7»7y and scope—AppHeation 

on behalf of group of individualt-^Competeney—Mala¬ 
bar tarwad—Parti'lon suit—Preliminary decree—Ap¬ 
pointment of reetioer—Dhdsien by metes ami hounds 
not made—Suhegumt coming into ferct of Act—Appli¬ 
cation by receiver on behalf of individssal sharers— 
Maintaina'ility. 

There Is no authority for holding that an application 
under S 15 (4) of Madras Act TV of 1938 can be made 
only by an individual and not by a receiver on behalf of 
a RTOop of Individuals where by a prelimlnarT decree 
for partition of Malabar tarwad owning a leasehold 
Interest In agHruitnral lands, a receiver is appolr^ted to 
' hold the prnpertles of the tarwad during the process of 
i pariltloo. if no partition has been effected by metes and 
; bounds on the date of the coming into force of the Act, 

[ the position U that the leasehold IniereM becomes rest¬ 
ed in individual sharer* as tenanta-in common and the 
receiver represents all of them. All the feranf«-in 
I common are collectlvelT liable to pay rent and irbenld 
' proceed coIVcilvelv to get any relief, and if'b^ tevwwer 
under the erders of the Ceort make* tbe neewsarr de- 
L pc«it tfid appHes for refit! under S. l5 (4) oo behalf of 
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all the sharers, there is no reason why relief onder S. l5 
should be refused when the individual sharers are all 
agriculturists and qualified to apply, although the 
tarwad originally was disqualified to apply under pro* 
viso D to S. 3 of. the Act. (tVaJrwitrfh anti Pataniali 
SastrisJJ?) AfOOPiL NAIR v. GoPALAN NAlR. 56 
LW. 238*1942 M.WN. 306-A.I.E. 1942 Mad- 
441 =(1942) 1M.L.J.495. 

-3. 16 (4)—Applicability—Decree for rent by 
Civil Court-Application under S. l5 (4) to Revenue 
Court—Competency—Procedure. Ste 1941 Dig., Col, 

816. Venkata Rajagopala Krishna Yachfndra 

BAHADItR V. VeNKATASE«HACHARLU. 201 I C. 196 
= 16 BM. 270=A.1.E. 1942 Mad. 78=(1941) 2 M. 
L.J. 666. 

— — 8. 16 {.€}•—Applicability—Pott-uttlment sarva 
inam fret of iadi—Tenant under inamdar—Right to 
»PPh f^ taneellatin of arrears of rent. 

A post-settlement grant of a sarva inam which is 
expressly free of jodi and not subject to any demand of 
the zamindar, Is a grant of the meltvaram, and the 
grantee of such an inam is a landholder as defined by 
S. 3 (5) of the Madras Estates Land Act. A tenant 
under such an inamdar is/herefore entitled to make a 
de^sit under S. 15 (4) of Madras Act IV of 1938 and 
claim relief. (tVadsworth, /.) Papayva SaSTR! v. 
Appa RaO. I.L.E. (1942) Mad. 944=66 L.W. 400 
-1942 M.W.N. 410=A.I.B,a942 Mad. 677= (1942) 
2 211 . 

——S. 16 (^')—ApplicabiiitySuii for redemption 
of kanom—Deeree declaring amount due to tenants fo* 
konom and improvements and providing for delivery of 
property to plaintiff on his depositing the amounts— 
Specification of amounts to plaintiff by defendants for 
arrears of rent, eosts, etc.—Provision for set-off-^Dceree 
not drawn up in form effecting of ren 

•—If can be scaled down. 

In.a suit for redemption of a kanom, a . 

passed in 1936, declaring firstly, the 
tenants for improvements and for the kano 
and declaring secondly, that on the dep^ should 

' tiff (JandlordVf these amounts the defendants sho Id 

hand over the property and the documen^ 

Then follows * “ Z 

amount due from „„mission fee and also 

the While the decree 

provided that s® ,off's ^ g 

“”A“JriV^oM93S. praying that the deposit to- 
of Madras Act *V f 1347 and 1346 might 

wards the ® gjderation and the arrears for the 

be taken in The decree bolder opposed 

thYs on [he i^und that by reason of the provision for 
set off in the decree, no rent was outstanding when 
Madras Act IV of 1938 came into force. He also con¬ 
tended that this was really a case of two cross, 
decrees and that the lesser decree must be deemed to be 
mergro in the greater decree. 

(1) that until the holder of the greater decree 
actually executed and tiet off the amount due from him 
to the holder of the lesser decree, the latter still had a 
de-ree which was unsatisfied and which might become 
effective if the greater decree were satisfied in some other 
way ; (2) that the decree, not having been drawn up in 
the form contemplated by S. 6 (2) of the Malabar Com 
pensation for Tenants’ Improvements Act after setiing 
off the amount due for rent against the amount due to 
the tenants for improvements, etc., had become final in 
the absence of any appeal , and as the decreeactually 
passed took the form of two separate decrees, one of 
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rent and the other for the kanom amount and value of 
improvements, the arrears of rent were due when Act 
IV of 1938 came into force, and were therefore liable to 
be scaled down under S. 15. {Wadstvortk, /.) UKKalI 
V. Kelu Nayar. 65 L.W. 152*1942 M W-N. 246 
=A.I E. 1942 Mad. 899=(1942) 1 M.L.J. 338. 

"“S. 16 (4)— Rate of rent — Duty of Court to 
decide correct rate of lawful rent—Unlawful enhance¬ 
ment—If can be acted upon. 

A landholder is not endtled in proceedings under S. l5 
of the Madras AgricoUurists' Relief Act to insist on bis 
ryot depositing rent at a rate which represents an an' 
lawful enhancement. The Court dealing with a deposit 
under S. IS (4) must necessaiily 'find out what is the 
correct rate of rent, and in deciding what is the correct 
rate of rent, it must be governed by the principles laid 
down in the particular Act governing the tenancy. 
{Wadsworth, /-) PaPAYVA SaSTRI v. APPA KAO. 
MR. (1942)Mad 944=65 L W. 400*1942 M.W. 
'N. 410=A.I,E. 1942 Mad. 677=(1942) 2 ML..T 
211 . 

——S. 16 {'i'y^Scope—Decree for rent—Deposit after 
Act earmarked for rent of holding—Withdrawal by 
landlord—Appropriation—Procedure. 

Where there is a deposit, after the Madras Agricul¬ 
turists’ Relief Act came into force, an amount of money 
earmarked for the rent of a particular holding as decreed 
by a Court, It would have to be drawn out by the land* 
holder only in accordance with the provisions of S. 15 
(4) of the Act for credit, firstly, to the two fasli? mention' 
ed therein ; the landholder fo withdrawing the money 
would presumably be relieved of the necessity of recor¬ 
ding satis/action of the dcCTce/or earlier faslis fo the 
extent to which the statutory appropriation is made, the 
question of the satisfaction of such decree being left to 
be worked out in accordance with the provisions of S. l5 
r4) {Wadrwortk, J) APPALaSWAMI y. APPAMMA. 
65 L.W. 676= 1942 M W.N. 663*A.I.E. 1943 Mad. 
24-(1942)2MLJ. 319. 

- ■ —3. 15 (Af—Scope of ittguiry—Tenant's rigits to 
abatement of rent—If can he gone into. 

Although Ordinarily in an application under S. l5 (4) 
of th^ Madras Agriculturists’ Relief Act, a plea that the 
tenant was entitled to abatement of rent for non- 
pctfsession of part of the lands in his holding or for 
failure of irrigation supply would not be available to the 
tenant, yet in a case where the agricultural tenure Is 
itself ba«ed upon a contract which provider! for such 
abatement of rent, the Court would, In an application 
under S |5 (4), have jurisdiction to consider pleas based 
upon the term.s in the patta (contract) which contem¬ 
plates fiucluatinn.<: on certain grounds. (Wadsuvrtk, /.) 
KaNAKAVVA GaRU V. VENKATARANGA -AN^HA^' 
rMARvrif.iT 20310.249=16 E.M. 609 = 65 LW. 

418*1942 MW.N 606=A.IB. 1942 Mad. 649* 
(1942)2M.L.J.100. 

-3 17—Scope—Suit for arrears of rent for fasli 

1344 due from non-agriculturist—If saved, .^e 194 
Dtg.. Coj. Rj6. na*^ore durg' f. Kansu 
20110.1R4 = 16EM.263«A,IE. 1942 Mad. 79- 
(1941)2M.L J. 604. 

-S. 19—appeal—Decree amended—Rcmedy-R<- 

visi oft^ ComMtn^y, t 

When there is an amended decree as the result o 
an application under S- l9 of Madras Act IV of I ^ • 
an appeal must be preferred against that amen 
decree: a revision cannot be entertained- (^“'‘^-x- 
and Pataniali Saitri JJ) ARUNACHAI AM < 

TIAR V. GnVtNOASWAMl GOUNDAN. 202 10 
16E.M 489=56 LW. 287-* 

=(1942)2 M.L.J.38. 
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-_^S. V^Apptal—Ordtr iirttting Amtndment ff 

tan hi treated at amended iteree without 
etpy of original dttfte ^Appeal against order dirreting 
amendment—Priduetion of order diresting amendment 
only—Ditmissal on meritt—Setond afpeal—Maintain- 
aiilify—Appeal—// eon he treated at one against 
amended decree on payment of eourt'fets. 

The appellant's decree was directed to be amended 
on a petition bt the jortpnent-debtor under S. 19 of 
the Madras Act IV of 1938. Against the order direc- 
ing the amendment, the aj^pellant preferred an appeal as 
provided by the role framed under the Act. the memo¬ 
randum of appeal being accompanied by a copy of the 
decretal order of the trial Courl, not by a copy oMhe 
amended decree. The lower appellate Court entertainw 
the appeal as an appeal against the order and dismissed 
it on the merits, holding that the decision under appeal 
was correct. The appellant then preferred a civil 
miscellaneona second appeal to the High Court against 
the appellate decision; the respondent objected to the 
malniaiitability of the appeal in the lower Court itself 
on the ground that the rule providing for a right of 
appeal had been declared to be ultra vires. The appel 
lant then prayed that he might be permitted to pay the 
deficit court fee both in the lower appellate Courfand 
in the High Court, so that his appeal to the lower 
appellate Court might be treated as an appeal against 
the amended decree and bis appeal to the High Court as 
a regular second appeal 

(l)thaf it could not be said that when the 
lower Court had wrongly assumed an appellate Jutisdic- 
lion but had declined to interfere with the trial Vourt s 
deaee, any right of second app^-al was conferred by such 
wrongful assumption of jurisdirtion, although the posi¬ 
tion would be different if the lower app«iiate Court as- 
sumli’g a jurisdiction which was not in fact vested In it 
bad amended the trial Court’s decree; (2» that the order 
directing the amendment of the decree was not In itself 
a sufficient substitute for the amended decree without 
attaching to that order a copy of the orig nal decree 
even apuming that 0 .41. R, 1. C. P. Code, would be 
sufficiently complied with, if an appeal against thr 
amended decree were accompanied by a copy of the 
original decree togeilirr with a copy of the order dirett* 
ing amendment of the decree according to the practice 
in the mnfusfli Courts; (3) that there was therefore no 
.valid appeal against the amended decree in the lower 
appellate Court and the present appeal to the High 
Court could not properly he treated as a regular second 
appeal by merely recovering the deficient court'fee to 
give the appeal a character which legally It could not 
possess, (IVadswerth and Pataniali Sastri. SiTA- 
RAMAMtlRTHI f-. T AKSHM^NARAYANAMURTP1 66 

'I,.W. efi8-1943 M.W-N. 824»A.I.B. 1948 Mad 
185-(1942 2M.LJ. 668. 

11 88. 19.20 and 21->Applicabiliiy and scope-.- 

Sale by Official Receiver of propetty subject tomort- 
jjage—Seating down of morigag* debts—Stay of sale—• 
Procedure—Application to Official Receiver to stay sale 
and application to fnsolverxcy roort to scale down 
mortgage debts without impleading Official Receiver- 
Competency. See 1941 Dig.. Col 8l7. KRISHNA Rao 
V. OFriciAi. RgrtivfR. East Codavari. 200 I.C. 
784«16BM 162-A.I.B 1912 Mad. 254«(1941'i 
2MLJ. 698. 

■■8. 19—Applicability—Decree In Privy Council 
appeal—If can be scaled down—If decree of foreign 
Court. Pet 1941 . Dig., fol 8l7. SanthaPpa p. 
Fawarappa. 200 10. 603-16B.M. 68-(n41) 8 
U.L.J 296. 

— i. 19—Applicability—Dtctae in Privy Couodi 
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appeal—If canbeKaled down—If decree of foreign 
Court. Set l94I Dig.. Col. 8l7. Subbayva v, 
ViNKATA HaNUMANTHA Bt’SHANA RAO. I.LE. 
(1942) Mad. 60-2001.0. 620«16 B M. 69=(1941) 
2M.L.J.125. 

-8. 19 —Applicability—Decree in suit by trial 

Court before Act came into force—Appeal—Appellate 
decree after Act confirming decree of trial Court—Sub¬ 
sequent application to trial Court for scaling down— 
Competency. See 1941 Dig.. Col. 818. VfeRaPPA 
rHETTlAR t». SlVAGAMI ACHI. 201 10. 378 = 16 E; 
M 824=1942 MW.N. 385 = 66 L.W. 180=A.I.B. 
1942 Mad. 291=^941) 2MLJ. 1064 
■ 8 . 19— Applicability — Execution sale held before 

Ist October. 1937 —Purchase by decree holder—Sale 
when becomes complete—Sale not confirmed owing to 
pendency of application to set aside sale—Application to 
scale down decree—Maintainabjlity, See 1941 Dig., 
Col, 8l8. NATARAJA PlLLAI V. RaNGASWAMI 
Karamundar. 201 I.C 229=16 E.M. 279=A.IE. 
1942 Mad. 119=(1941) 2 M.L J. 682. 

- ' 8 19 —Applicability — " Judgment-debtor 

Surety for defendant In application to set aside ex Parte 
decree—Liability of—Application to scale down decree 
—Competency—Extent of right available to surety. Set 

1941 Dig.. Col. 819. MUTHVAI.U R. CHINNAVYA. 201 
I C 79=16 RM 204 = 1942 MWN. 61=A.IE. 

1942 Mad. 149=(1941)2M.L.J.10I0. 

» 88. 19 aod 20 — AppUeabtUty—Mortgage suit- 

Preliminary decree before Act—Final decree after Act 
came into force—Omission to raise g/tea under Act in 
final decree stage—Snbsiquenl applieatiorr^lf barred. 

Where In a mortgage suit the prel'mlnary decree was 
pa«sed before Madras Act IV of 1938 caipe into,force 
and the final decree is passed after the Act came into 
force, the omission on the part of the debtor to raise a 
plea under the Act In the final decree pro'*eedings would 
niit bar the debtor from takine advantage of the special 
procedu'e laid down In Ihe .4ct for scaling down the 
decree debt. {Wadtwotth and Pataniali Sastri, yy.) 
FRRamma RFnpi f'. SOORAPPA 201 10.721=16, 
RM.884=66 LW. 167=1942 M.W N. 141 = AJ.E. 
1942 Mad. 418= (1942) 1 M.L.J. 314. 

Ss 19 aod 20— Applicability—Partnership- 
Debt due by—Persona! deaee aga'nst partner who is an 
agrlcultorist—Right of latter to relief. See 1941 Dig, 
Col 819. PiTCHAVVA p. StiRBAVVA. 199 10.436= 
14 B M 679-f 1941) 1 M L J. 609. 

'' ■ 8. 19 — Applicabilsty—Second appeal pending at 

time of coming into force of Act-Dismissai suhseyuently 
-Application to scale down de'eree to trial Court by 
person parry to suit but not party to apptal^or second 
appeal—Maintainahsliiyr^Protedure, 

Where a decree has been the subject-matter of an 
appeal, the decree of. the appsllate Court supersedes the 
decree of (he Court below, even though the appellate' 
decree is one of affirmance of the decree of the Court be¬ 
low and does not reverse or modify it. It make* no diffe¬ 
rence to this principle whether the piiticular defendant 
affected was or was not a respondent in the appeal- 
Where a second appeal pending at the time when 
Madras Act IV of 1938 came into force is subsequently 
ditmlwed and the trial Court's decree is thereby con* 
firmed, and an appl'caiion is made under S. ]9 of the 
Act for scaling down the decree by a person who was a 
party to the suit but not a party to the appeal and 
second appeal. It cannot be entertained. The only 
decree to be esecuied bting the appcIU'e decirc 'he trial 
Courl has no longs? any juriadictlor to al'<r the -rper. 
Mded decree under S. 19. Nor can the High Ccurf 
•Iter Its own decrea under 5.19, as that awnion applies 
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only to decrees passed before the commencement of the 
Act. If a party ss entitled to any beneSt onder the Act 
which came into force during the pendency of the appeal. 
11 is his duty to get himself impleaded in the pending 
appeal and ask for that relief before the appellate decree 
is passed. {.Wadsworth, /) PaLANI 'htUDAI.i v 
ATHIAPPA GOUNDan. 1942 M.W N. 681 = 66 L.W. 
840=A.IJt. 1943 Mad. 160=(1942; 2 M.L.J. 699. 

•S. 19“Z?^fW —Scaling down—Uncertified pay¬ 


ment—If can be taken into account. 

If for the purpose of scaling down a debt embodied in 
a decree, the Court finds it necessary to ascertain what 
payments have been made towards the decree in ques¬ 
tion, the bar in 0.21, R. 2, C. P, Code, would not pro* 
hibit the proof of payments which have not been certi¬ 
fied. (Wadsworth and Pataniali Sastri, //) RAJU 
t». MAHALaKShamma. 203 10.481 = 15 EM 645= 
1942 M.W N. 494=65 L W. 491=AJ.E. 1942 Mad. 
697=(1942)2M.L.J. 18.6. 

"“S. 1^—Final decree In mortgage suit before 
I—10—1937—Private sale of part of hypotheca— 
Vendee paying part of sale price to decree-holder— 
Application by mortgagor to scale down—Competency— 
Vendee not agriculturist—Effect of. See J94l Dig.. 
Col. 820. Satvanarayanamurthi V. Gakgjsetti. 
2001.0.388 = 16 E.M. 42=('194l) 1 M.L.J. 223. 

•S. 19-“"Judgment dcbtor"-’-Aforlgage of I9l3— 


7ao 
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onder S. 38 of the Presidency Small Cause Courts Act 
notwithstanding that the original suit was unconte'ftd 
—Whether S. 38 of the Presidency Small 
Cause Courts Act confers a right to ask for a new trial 
when an order is passed in contested proc^ings which 
proceedings cannot be described as a suit though analo¬ 
gous to a suit. (Wadsworth and Patanjali Sastri, JJ\ 
MUNUSWaMI CHFTTI V. VeNKATASWaMJ CHR1T7 
202 1 0.771 = 16 EM 690=66LW. 73=1942 M 
W N. 110=A.I.E. 19-42 Mad. 61O=(1042) lM,L.j‘. 

” ' “S. IQ—Scope—Application under after execution . 
sale—Subsequent application to set aside sale and deposit 
under 0. 21. R. 89, C, P. Code—Decree found diseharg. 
ed on sealing down—Right to return of deposit. 

A judgment-debtor is entitled to apply for relief under 
S. 19 of Madras Act IV of 1938 so long as the decree 
continues to subsist except in the drcumstances contem¬ 
plated in S. 20 of the Aa : and he is equally entitled to 
avert a sale of his property by making a deposit under 
0. 21. R. 89. C. P. C^e, before the sale is confirmed. 
Where, {lending an application for scaling down a decree 
debt after a sale in execution has taken place, the debtor 
deposits the decseta] amount under 0. 21, R. 89, C, P. 
Code, to get the sale set aside, and ultimately, as a result 
of the scaling down, the decree debt is found discharged, 
satisfaction of the deefee can be entered op, and the 
deposit returned to the debtor. (Pataniali Sastri, /.) 
KpKHNAN CHETTMR V. Nachimuthu goundar* 
2021.0. 94 = 16 E.M, 444 = 66 L.W. 260'-1942 M. 


Decree final in \QXQ—Puisne mortgagee becoming such 
in April, 1939—Jfl/e of property in XQVi—Decree not 

scaled down and no application pending—Sale if vitiated .. , 

by material irregularity—Puisne mortgagee I W.2f. SS3=A.I.E. 1942 Mart. 46S”(1942) 1 M.L.J 

decree—Right to apply to seale down decree, 1600. , j 

Where in execution of » final decree passed In I- B. l9-SeoPe-Suit on morfg.ge-Paimenl made 


lotoin l JiU of a ^.“"jg'heid I —Aperepriation in decree befortXst October, 

ing the provisions of Act IV of 1938. the mere hold- 


ing of the sale without first applying the provisions o 
Act IV in favour of a person Interested in the “yP®* 

would not amount to a material sferance 

would justify the setting aside of the sale at • 

of a puisne mortgagee who or^nd- 

April, 1937. when there is no app ication filed or pen 

Inlander AC. IV of 1938 a. 

When it is not clear that the , J f,hat the puime 

properties to ‘‘’^j'STnefits of the Act. But 

A ^ was entitled by reason of hU mort- 

gage.^u.red and having there- 

perl 3 ^nnd jis^ia^ge the debt decreed, must 

a judgment-debtor entitled to apply 
be deemed 1 Agriculturists Relief Act to 

“"t tJ^d^e ?; he is an agriculturist. (Wads¬ 
worth and pJaniali Sastri. /jf.) MADHURAKaVI 
AVVANGARl'. CHINNASAMI CHKm. 1942 M.W.N. 

736=65 L.W. 812 =A I.E. 1943 Mad. 134. 

-ff Proceedings under—If proceedings in 
suit or separate proceedings—Decree of Presidency 
Small Cause Court in uncontested suit— Amendment 
under S. 19 of Act IV of 1938 —to apply for new 
trial. 

Though the inilial stages of a proceeding under S. l9 
of the Madras Act IV of 1938 may properly be regarded 


(son — permissibility. 

TTicre is no provision in Madras Act IV of 1938 for 
re-appropriation of payments made before Ut October, 
1937. excepting the proviso to' S. 19. which deals with 
payments made under a decree. Where pending a suit 
on a mortgage, the defendant makes a payment whihh is 
appropriated in the decree (dated 3—10—1936) to the 
interest due on the mortgage without objection, it is not 
open to the defendant to urge* in second appeal that the 
payment should be appropriated towards the principal. 
The appropriation made ^ the Court is just as binding 
on the parties^who do not object to it as if it were made* 
by One of the parties before the decree was drafted. 
There iS nothing in the Act which permits the re-open¬ 
ing of such an appropriation which is not in respect of 
a payment made under the decree. (Wadsworth, /) 
NATFfiA MUDALfAR v. RAJAMANirKA CHfiTTIAB. 204 
IC 373 = 1942 M WN. 790=66 LW. 607=AIE. 
1942 Mad. 729 = (1942)2 M.L.J. 424, 

-Ss. 19 and 20—SeePe and e/feet—Execution sale 

after A t—Purchase by decree-holder with leave to set 
off— Application by itedgment debtor under Ss. 20 and 
X9— Stay—Procedssre—Duty of Court—Confirmation 
of sale—Conditions for. 

A Coort has no power to treat as satisfied a decree 
which at the time of the stay under S. 20 of the Mariw 
Act IV of 1938 was unsatisfied and to allow a set-off by 

—- •— - -A -«- decree holder to be completed on the basis of the 

as proceedings outside the suit and not in any way | decree which ihe Court has to scale down under S. _IY. 
ancillary to the decree, when once it ha<! been decided to , When execution proceedings are stayed and the petition 
reopen the suit and to give effect to the defence under ! onder R. i9 is filed when there is a subsisting deerwj 
Act IV of 1938 so as to pass an amended decree, these 
later stages of the proceedings may properly be regarded 
as proceedings in the suit resulting in a decree in the 
suit, and the parly who is dissatisfied with such an 
amended deaee can properly file a new trial application 


debt, the Court is obliged to apply the proce^re la d 
down jn S. 19 and scale down that decree. 
clearly no procedure under the Act for se'i''*® ? , f. 
sale held after the Act; but that does not mean that tw 
sale has to be confirmed regardless of the eff*^ ot 



















INDIAN DECISIONS. 


7aa 


7fli 

JUDSASAOBLEBLlEr AOTfWSS). B.19. 

•caling (town tpplkjtlon. Where the decree hoWer Is 
Ibc perchi^r »nd has leave to set-ofl against the por- 
chase price the arooont due to him under the decree, if 
the scaling dorm of the decree results in the decret*debt 
being reduced to something below the purchase price, 
dearly the decree-holder has to put into Court the bal¬ 
ance before the sale can be confirmed (Waitwcrik and 
Patinialt SaHri, JJ^ PrBIVA PEBUMAL AMMAL r. 

Vblucha.mi Reddy. AJ.E. 1943Ma<1.26*= (1942) 
2ML.J.484. 

- 3.19 PrOTiso—Decree on mortea^—Payment 
,nder—Re-appropriatlon towards costs—Principles. Stt 

1941 Dig.. Col. 8?2. SREKNIVASArHARIAR f. 
Krishsavya Chetty. 199 1.0. 449 = 14 E.M. 680 
=(1941) 1 M.L.J. 833. 

_S. 20—Diureiion to rtfuse stay or to impost 

{omditioHS—Dtlay or oistructivt toftic/ of dthtor— If 
{round for refmal of stay 

S.20 does not allow the Court a discretion to 
refuse a stay in a case in which the conduct of the 
debtor has ^en obstructive; nor does it contain 
any provision for imposing conditions for the grant 
of stay. S. 23 contains no lime limit within 
which the setting aside of a sale in execution has 
to be followed by an application under S. 19. There is 
nothing in the Act to prevent the debtor waiting after 
a sale in execution has been set aside to the last possible 
minute and then filing a stay petition under S. 20 Just 
at the time when afresh sale i*'being held. {Wads' 
worik, J.) Dharmayya ». Yanadi Pedpi. 2041. 
0.147=66 L.W. 721 = 1942 M.W N 664-A.IE. 

1942 Mad. 731 = (1942) 2 M.L.J. 686. 

— .8. 20— Pesdod of 60 days—Starting point— 
Interim stay folltnotd by stay ahsolutt — Jf eonUmplattd. 

The procedure of an executing Court in granting an 
ad intirim stay followed by an abwlute order is not 
contemplated by S. 20 of Madras Act IV of 1938; when 
once a stay has been granted limitation for an applica- 
' tion under S. 19 begins to run. {Wadsworth, /.) 
NATARAJA GRAMANI V. SiVAKOLUNDU GRAMANI. 

1942 M W N. 789 = 66 L.W. 844 (1) =(1942) 2 M.L.. 
J. 736. 

- I i3. 20 —Proeetdings undtr 0-21, ^.90, C, P. 
Codt—Stay of—Duty of Court. 

Proceedings under • O. 21. R. 90, C. P. Code, are 
clearly proceedings in execution, which most necessarily 
be staved when an order under S- 20 of Madras Act IV 
of 1938 has been passed, until the disposal of a pending 
application under S. 19 of the Act. The fact that a 
sale held Iwfore I—10—1937 cannot be set aside under 
the Act does not justify the Court in going on with 
proceedings relating to such a sale when a'l execution 
proceeding? have l^n stayed. {Wadsvwth and Patan 
fats Saslri.//.) VeiAVOPHA MUDALI t-. CHEN. 
GANNA Naipu. 204 10 266=1942 M.W N. 660= 
AI.E. 1942 Mad 727=(ig42)2 M L J 311. 

— ■ ■ 8. £0— Seopt—Duty of Court — Delay in applying 
for stay—If ground for dismissal on ground of toaitnr 
~~Co»dtiioMnl ordtr of ttay—Ptrmsssibility, 

Madras A't IV of 1939 does not compel a judgment* 
debtor to rtiake an application under S. 20 of the Act 
for slay of execution at an early stage, and simply be* 
cause he failed to ask for stay In a prior applicaiicn for 
execution, he cannot be^ deeme*! to have waived his righ^ 
to apply for a stay later. He can make hia application 
at any »tage. and even though it be made not in good * 
faith, the terms of S 20 leave no discretion to the Court 
to reject It or to make a conditional order. The section 
does not permit of a conditional order. {Hortnil, /.) 
SaiibandaChbttyw, mutmu Chettiar. 202 i. 

Y. D 1942-46 


MADBASAGEl BELIEF ACT (1036). S. 23. 

0 67-16EM 429 - 66 L W. 261 • 1942 M W.N 
186 -A.I.E. 1942 Mad 398 (1)-(1942) 1 M.L.J. 
336. . 

— —8. 20, proviso— Construction—"Dttret shall bt 
txfcuttd as it stands"—"Notwithstanding anything 
contained is^ the Act to the contrary'*—Af/aning— 
Scaling down onjjpplieation made more than 60 days 
after stay—Execution — Basis of—Decree as amended 
or before amendment. 

The words "the deaee shall be executed as it stands ’’ 
in the proviso to S. 20of Madras Act IV of l'*38, have 
reference to the frame of the decree at the time of the 
execution having regard to any changes which it thay 
have undergone in the trial Court, and not to the fr-ime 
of the decree as it stood at the time of the May order. 
The words ‘'notwithstanding anything contained in the 
Act to the contrary" in the proviso to S. 20 have no 
application when the decree has In fact been amei\ded, 
though erroneously, before execution has actually taken 
place but have reference presumably to the provisions of 
S. 7 which prohibit the execution of a decree against an 
agriculturist in so far as a decree is for an amount in 
excess of the sum as scaled down under Ch.- II of the 
Act. Where an application is made by a judgment-debtor 
for scaling down after the lapse of sixty days from the 
grant of stay and the decree is scaled down in spite of 
the objection of the decree*holder, it is not open to 
the latter to urge before the executing Court that the 
decree to be-execulcd is the decree as it stood before 
the amendment. The decree-holder.being bound by the 
amendment, though wrongly made, 'execution can 
proceed only on the basis of the decree as amended. 
(Wadsworth. CHINNASWAMI CHFTTY PaPVA- 
tHaiah CheTTY. 66L W. 718(2) = 1942M.W.N. 
694-Al.E. 1942 Mad. 757 = (1942) 2 ML J 689. 

■ 8. 21— AppUeahiliiy—Conditions—Continuanee 

of insolvency at time of application—If essential. 

"S. 2l of Madras Act IV of 1938 is intended to pro¬ 
vide for pending insolvencies, and to lay down that when 
a dividend has been paid in such an insolvency, the Act 
would not apply but that if there had been no dividend, 
the Act would apply and the debts payable in irsolvency 
would be liable to be scaled down if the insolvent 
was a person who, but for his insolvency, would have 
been an agriculturist. S. 21 cannot properly apply to the 
case of a person who has at some time in the distant 
past been adjudicated an insolvent, if he is not an insol¬ 
vent during the relevant period. In order to come under 
S. 21. the applicant should be an insolvent at the t>meof 
his application. {Wadsworth and Patanfali Sastri 
//) Venkataramayya P. Pundarefkakshudu. 
2021.0.298 = 16 EM. 478=1942 M.W K 279-66 
L.W. 242-A.I.E. 1942 Mad. 623-(1942)lM.L.J. 
491. 

-S. 21—Insolvency of mortgagor and declaration 

of dividend in the Insolvency—Purchaser of equity of 
redemption—Right to have mortgage decree scaled 
down. See 1941 Dig., Col. 822 SltRSARAVADU r. 
SoMAVVA. 201LO S16-16E.M. SOO-(ld41)lM. 
L J. 304. 

' 8- 21—Scope—Appli^ton by insolvent—Parties 

— Official RecHver—Necessity for impleading. See 
l94l Dig.. Col. 822 JaGannatwa Inesgab •. 
SENM Vfera ChfttiaR. 199 10 864*14 R.M. 
643-(]941'' 1 ML J 197 

'■ S. 23—AppiicalNlity—AgricultoriM partine with 

interest kmg before sale. See l‘>41 D’g. Col. 822. 
Rama^YA P, KOTavya 201I.C. 400-16 F M. 349 
-A J E. 1P42 Mid 302= (3941) S M l J- fb7- 
■■ 8 S3—Apt llcabilii}—Deciee fer arrsais cf rent 

—Salt held lo execution—if wipes off aneais cf tent. 
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MADRAS ADRL BBLIDF ACT (1938), a 33. 

See 1941 Dig., Col. 822. VeNKataRatNAM v. Subya 
RAO. 199IC. 691-14 E.M..607»(1941)1M.L J. 
166. 

- ■■■ 3. 2S—AppUcabi}iiy—Decree of Foreign Court 
—Execution sale of properties in British India—Liabi¬ 
lity to be set aside. 1941 Dig., CoL823. PaRA- 
meSwara Mfnon Narayana Menon. 200 I C. 
848-16 R.M. 144-A.l.B. 1942 Mad. 204U)» 
(1941) 2 M.L J. 680. 

" --S. 23—Applicability—Mortgage decree for sale 

—Mortgagor parting with equity of redemption even 
,before preliminary decree— Right to apply to set aside 
sale in €xf cation. Set 1941' Dig., Col. HJS. NaGa 
RAJAN&. Krishna aivar. 200 IC 861-15 BM. 
14S-A1 B. 1942 Mad. 296-(l941) 2 M.L J. 298. 

■ -S. 2% — AppltcabiIity — Purthater of property 

from iudgment debtor after attachment and before exfeu 
itOM sale—Right to apply to set astde sale. 

A purchaser of pioperiy from the judgment-debtor 
after it has been attached in execution of a decree 
against him and before the execution sale is not a person 
liable to pay the decree debt, and he is not therefore 
entitled to apply under S. 23 of Madras Act IV of 1938 
to have the execution Si.Ie set aside. (Wadstvorth and 
Pataniali Sastri^ JJ ) RangANAYaKUM) v. GOPAY- 
AMMA. 1942M WN. 187 = 65L.W. 170 (2)-A.I. 
B. 1942Mad. S23-(1942) 1M.L.J. 84L 

- . . 3. 23— Applirability^Sales under Madras 

Estates Land Act, 

S. 23 of the "Madras Act IV of 1938 applies to sales 
held under any decree of Court, including sales under 
the Madras Estates Land Act. {IVadiWorth. /.)' 
Kali.aiaoar Devasthanam. Madura v. Pa.«ka. 
RAM ni-l-AI. 1942 M.W.N. 632=A.I E. 1942 Mad 
741 = (1942)2 M.L J.460. 

_S. 28—Applicafif>n—Sale in execution of decree 

for rent under Madras Estates Land Act—If can be 
setasi^e. See ]94i Dig.. Col 8:3. VenKaTARAt-. 
NAMt-. SuRVA Kao 199 I.C. 691-14 B.M. 607- 

(1941)1M.L.J.166. ^ ^ ^ ^ , 

_ 9 23~Not applicable to sales held after the Act 

came into force, 1941 Dig. Col, 824. SesHa> VA 
ft VenkaTaRaMayva. 200 1 0.766-16 B.M 126 

- A.I.B. 1942 IWad. 278=(1941) 2 M L J. 809. 

——-Ss. 23 and 24—Profile on land after purchase at 
sale in execution and before setting aside under S. 23— 
Liability of purchaser to account to judgment debtor. 
9// 1941 Pig., Col 824. CHINA KONDAYVA V. RAMA 
LNCAl^Eoli. 20010 876-16 B.M 167-1942 
MWN 27 - 66 LW 38 (2) - ALE. 1941 Mad. 271 

*■(1941) 2 ML J-1060. . 

^ -- fl 2Z-Right to appljr^Appheation by wrong 

person within 90 days-Ob/eetion to maintaiHabilify- 
Application after days to hanspose at pet'tioner res¬ 
pondent having right—Power of Court to transpose. 

Where an application under S 23 is filed by a wrong 
person within the period of 90 days prescribed, and an 
objection Is raised that the applicant is not a judgment- 
debtor entitled to apply under the section, it is not open 
to the applicant after the expiry of the period of 90 days 
t# apply to the Court to transpose as peiith ner a respon¬ 
dent who has the necessary qualification to so apply. The 
Court has no jurisdiction to order the transposition In 
order to enable the original applicant to overcorne a 
valid objection to maintainability of the petition. 
(Wadsworth, J") VeNKaTaNARASIMHAM V. GOVINDA 
SURYANARAYANa. 1942 M W K. 568-65 L.W. 677 
eA I R 1942 Mad. 708=(1942) 2 M L-J. 412- 
— p 2&-^Rnles framed under G.O, No, 2634 
(Developmsnt), dated Ylth October, \9'yb—Rule 2— 
Appiieation by iebtor for declaration of amount of debt 


aiADEAS AGBI. RELIEF ACT (1958), 8.28. 

having regard to the provisions of Act IV of 1938— 
Averment in the applnaUon that debt Was barred by 
limitation—Proper procedure. 

Whatever may be the position, when a debtor is seek* 
ing to resist an application by the creditor under the 
rules framed under Madras Act IV of 1938, he cannot 
ask the Court for a declaration under the rules, of the 
amount of the debt unless he concedes that there is a 
debt upon which the provisions of Act IV can operate. 
Though under sut-rule (2) of rule 2 the Court may 
inquire into a petition in which the debtor asserts that 
the debt has been discharged by the provisions of Act 
IV of 1938, itself, there is no occa.rion for the Court 
under the rules to go into a claim by the debtor to scale 
down a debt which has been discharged in full or has 
become unenforceable by the operation of some other 
law than Act IV (for instance the law of limitation) 
for to do so would be to give an adjudication on hypo¬ 
thetical facts, (Wadsworth and Pataniali Sastri, //.) 
Si’BBA Rad r, SfSHAYVA. 65 LW. 693 (1)“1942 
M W.N. 696-A.I.B 1943 Mad. 7=(1942) 2 M.L.J. 
651. 

--S. Rules under R. 2—Scope—If ultra 

vires. ' , , 

R. 2 of the Rules (prescribing the procedure whereby 

ei( her a creditor or a debtor can apply to the Cqurt for 
a declaration of the amount of a non-decretal debt) 
framed under S. 28 of the Madras Act IV of 1938 is 
neither ultra vires the Provincial Government nor in 
contravention of any provision of law. (Wadru'orth and 
Pataniali Sastri. //.) J-WAYAMUR-ABHAl AMMAL V. 
MUTHUKRISHNA PAHAYACHf TLB (1942) Mad. 
647-1942 M.WN. 161 = 66 LW I36-A.I.E. 1942 
Mad 362-(1942) 1 ML J. 303. 

- 8 28—R 7—Scope—If wf/r-fl rites. See 1941 
Dig.. Col 824 1SWARI4H V. KaNNAPPA ChETTY, 
198 I.O. 848-14BM. 602=(1941) 1 M L.J. 606. 

-S. 28—Rules—R. 8 —Scope—If ultra vires— 

Order on application upder S. 19—Appeal—Mailer—If 
relaicr to execution of decree. See 1941 Dig.. Col. 82^ 
NaCAPPA ChETIIAR p. ANNaPOORANI ACHl. 198 
1.0.760 = 14 EM.487 = (1941)1M.L.J 164(F.B.). 

-S. & (2)—Rules (1939). R 9—Appeal—Leei- 

tion holding that debt falls under S. I0(2)(i;) and 

therefore exempt—Appeal—Maintainability. 

Under R. 9 of the Rules of 1939 framed under .s. .^5 
(2) of Madras Act IV of 1938, a right of appeal ts given 
against an order declaring the amount of a cebt un r 
K: 7 Where the Court holds that .i debt which is 
sought to be scaled down was one falling within tne 
purview of S 10 (2) (ir) of the Act and therefore exernpt 
from the operatlon.of the Act. the derision 
that the debt is immune from reduction on 
apd is not a declaration of the amount o tWads- 

appeal therefore lies VijaYaI aKSHMi 

worth and Patanfali Sastn, //•' ra ^ 761- 
Ammal */. RanCaCHARIaR. 1942 M.W.N. 761 

(1942) 2 M.L.J. 808. ,i,p,_r«rr to 

■—S. 28 B- i-Seopt—If ulfra ^ 

determinevalidity of rules under itatuto. • 

The .elidi.y ef a rule framed under 
be determined not so much by ascerta.ntnB »h«h'' ■ 
confers rights or merely reenlates ,^5' Z 

determining whether the rule is in ^ jr u 

powers conferred under the statute and J^n^ary 
consistent with the statute, reasonable and /.gnied 
to general principles. R. 9 of J„,.n,„|gatcd 

under S. 28 of Madras Act IV of 1938, an 

in G.O. No. 2634. dated 27 l0.l939^provl* 
appeal and second appeal from an order o 

thJ Rulai, a* if J* 
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MAD. BOARD OT SCV. B 0., 0.16. 


MAD. CITY MUNICIPAL ACT (1919), 8. 100. 


original mit, is a reasonable and oonTenient quallfica* 
tion of the procedure for giving effect to the 
substantive provisions of the Act, not offending* 
against any principle of law and not inconsistent with 
anything in the Act. The rule is properly framed and 
not uftri tins the Provincial Government. {fVads- 
wcrih and Pataniali Sittri. JJ^ VtNKAYVA v. 
PUI LAVYA. I-L.B. (1942) Mad. 664=66 L.W 186 
=>1942 M.W N.230=AJ.B. 1942 Mad. 466-=(1942) 
1 M.L.J S90 

MADBAB BOARD OF BBVENUE STAHDIKO 
0BDEB8, 0. 16 (18)~Commonal land—Wrong 

grant by Tahsildar—Jnrisdiciion of Collector to inter¬ 
fere—Civil Courts—Jurisdiction of. Ste 1941 Dig., Col. 
825. Varadia chetty V . Province OF Madras. 
20110.160=16 B M.262=A I.B. 1942 Mad. 121 
= (1941>2MLJ 664 

MADRAS BORSTAL SCHOOLS ACT (V OF 1926) 

— Applicability—Adaltseent girl offtndtr—Order for 
detention in Borstal Sehocl~-Legalily. 

An adolescent girl offender cannot be ordered to be 
sent to a Borstal School, as the Act b^s been made appli¬ 
cable only to adolescent offendets of the male sex 
{HorwilK jy Pl'BlIC TROSECUTOR P. RAJAM 
AMMAL. IL.B. (1942) Mad 968 = 2081.0. 177= 
16B.M 613=43 CT.L.J 924=66 L.W 467 (2) = 
1942 M.W.N.442=A.I.R. 1942 Mad.674=(1942)2 
M.L.J. 132. 

MADRAS CHILDREN ACT (IV OF 1920), S 22— 
Applicability —Accused guilty of murder — Accused 
being 16 or above 16 years of age-*If ground for not 
inflicting sentence of death. See CRIMINAL TRIAL— 
SENTENCE. B6L.W.652=(1942) 2 M.L.J. 312. 

" 8. Scope—Child offender — Convtetian — 

Previous eonvieiions—lf ean be taken into account — 
Penal Code, S. 75. 

S. 39 of the Madras Children Act does not prohibit 
the taking into consideration of the previous convictions 
of an accused person under S. 75.1. P. Code. The 
scope of S. .39 of the Children Act is not so extensive 
It only says that the conviction of a child shall not be 
regarded as a conviction for the purpose of any disgua- 
IsfiLafion S. 75. 1 P. Code, does rot impose any dis 
qualification on persons with previous convictions. It 
only makes permissible a sentence which exceeds the 
normal sentencqfor an offence, (^f/arwill, J') PUBLIC 
PROSFCUTOR p. RAJAM Ammai.. 1 L R (1942' Mad. 
963 = 203 1 0 177 = 15 RM. 613=43 OrL.J 924= 
66 L.W. 467 (2)=1942 M W.N. 442-AJB 1942 
Mad. 674=(1942) 2 MX J. 132. 

MADRAS CITY MUNICIPAL ACT (IV OF 1919). 

8. 5^ {X'l—Cesinesllor ceasing to k Id ef^et by absence at 
meetings for more than three months—Election to fill up 
vacancy—Councillor challenging validity of eieeiion— 
Prefer remed^Appiieatiem for »rit of certiorari 
—Competency. 

A Coun^'iUor of the Madras Corporation having failed 
to attend the council metiingsfor m^re than three 
months owing to her having bren imprisoned under the 
• Defence of India Act, the Commissioner reported the 
matter to the counill which pa.ssed a resolution refusing 
to reatoie her. In reply to a notice from the Comrois* 
sioner, she admiMed that she had ceased to bold ofh^. 
and the Commissioner took steps to fill up the vacancy by 
election The admission was afierwaida retracted, but 
acting on the earlier stsWnenl the C''mmi«riooer propo* 
aed to hold the eVti' n as <»rranKed. An application 
vras preferred to the Chief Judge of the CourtSf Small 
Causes under S. 54 of the Madras City Municipal Art 
by the coundlior In question, and the Judge eventually 


decided against her. The election had in the mean¬ 
while been held. An application to the High Court for 
a writ of certiorari to quash the proceedings was granted 
by a single Judge of the High Court. ' 

Held, in appeal under Cl. 15 of the Letters Patent, 
that the writ should not have been issued, the proper 
procedure to challenge such an election was for the 
aggrieved party to file an election petition and not to 
apply for a writ of certiorari to quash the proceedings. 
A writ of r/r/rorari can only be granted when there is 
no other suitable remedy available to the party aggrieved. 
{.Leach, C.J jsnd Huppel. J.) SUNDARA RAO NaIDU 
t-. COMMiSFftlNER. CORPORATION OF MADRAS. 203 
1,0 607 = 66 L.W. 311=1942 M.W.N. 94=AI.B 
1942 Mad. 348= (1942) 1 M L J 70. 

' > 88. 73 and \0Z—Applicability and scope—Suit 

for arrears of tax—Sale of property under S.\{!fi — 
Mortgageenbt .party to suit—Bight to p,iyment of 
surplus sale proceeds. 

1 S. 73 of the‘Madras City Municipal Act can apply 
only to sales in which property is sold free of all mort¬ 
gages. S. 103 does not give the Corporation the right to 
?ell property free of encumbrances. Where the Corpora¬ 
tion files an ordinary suit for arrears of property tax and 
proceeds to sell the properly in question in enforcement 
of the fir^ charge ^ven to it under S. 103 of the 
Madras City Municipal Act, the sale cannot aff^ the 
rights of a mortgagee who is not a party to the suit and 
whose mortgage is not at all mentioned in the sale pro¬ 
clamation. The rights of a mortg:rgee who is not so 
impleaded are not transformed into the lesser ri;.lits 
granted by S. 73. The mortgagee purchasing the pro¬ 
perty at such sale cannot therefore claim payment of the 
surplus sale proceeds after satisfying the arrears of tax 
due to the Corporation under the decree, on the ground 
that the sale was free of his mortgage, and he'eannot 
rely on S. 73 of the Act in support of his claim. {King, 
y.) Pattamwal V. Corporation of Madras. 
194SM W.N. 39 = 66 L.W. 62 = AJ E. 1943 Mad. 
1S8=(1942)2M.L.J. 789. 

■8. ZH—Power of Corporation to enter into 
contract with house owner to eonttruet fiusk-ous latrine 
for him— Ss. 380 to 384— If bar to tuck ecntraet— 
Sekedule V, Rr. 1 and 3. 

S. 80 read with Kr. 1 and 3 of Sch. V of the 
Madras City Municipal Act gives the Ccipor.<tion of 
Madras full power to enter into a contract with the 
ownqr or occupier of a house under which the Corpora¬ 
tion can c.<rry out works, such as the construction of a 
flush-out latrine for the nwner or occupier and cUim the 
cost thereof from him. There is no warrant for bolding 
that S. 80 and Rr, 1 and 3 of Sch. V do not apply 
because of Ss. 380 to 384 ol the Act. Ss. 380 lo 3'4 of 
the Act do not preclude the Corporation f'Om entering 
into a contract with the owner or occupier of the pro¬ 
perty to do the work for him. The Corporation can 
follow the procedure laid down in Ss. 380 to 384. but it 
does not need to do so if the owner or occupier who is 
required to do the work agrees to the Corporation doing 
it for him. {l^aeh. C.J, and LaksAmana Rao, /.) 
BaSHVAM f CORPORATION OF MADRAS 66 L.W. 
804-1942 M.W.N. 709-AIR 1943 Mad 90= 
(1942 2 MX J. 684 

—:— 8 . Scope—Pmert of Cem^issiontr— 

Single hmliing twned by ome aud the same fersom— 
P mer to iplit up into portions fer assestment to tax. 

The Commia«ot>er of the corporation o( h'c.^ras has 
no authority to split up u single house or property 
' btlongini to (he same person Irto two separate nembera 
I merely because (be buUding has two doors f«<‘rg two 
streets wltb differcal door d« mbrts, because 
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MAD. CITY MTTNICIPAL ACT (1912), S. 101. 

different portions of it »re ocropled by different persons, 
there is nd anthority under S, 100 of the Madras City 
Moniripai Act to separately as«e'-8the different portions 
of the same buildlre owned bv one and the same person 
(Burn, /) ParHAt v CARpOPATlO^ OF 

Madras 202 I C. 21 15 R.M 419= 56 LW 97 
»1942 M.WN. 108* A.I.E 1942 Mad. 346=(1942'' 
1 M.L.J. 2S3. 


■ -‘S. 101 fb)- (as amended In 19SR'— Applica¬ 

bility—Condition*—“'Chonttrv”. Sef 1041 Dig., Col. 
826: DEiVA.'tjr.A^’ANl rONVAMBAT.A DEStGAR n COR¬ 
PORATION OP Madras. 2 OO I.C. 189=14 R M. 717 
“(1941) 2 M.L.J 544. 

- S. 30S—Scope—Sale under—If»free of encum 

brarce.e—Mortgapee of property not made partv to suit 
—Rights of— If afffcted. S/f Madras Citv munici¬ 
pal Act. Ss 73 AND 103 (1942) 2 M.L J. 789. 


■ Ss. 380 to 384—Scope—If limits powers of Cor¬ 

poration under S 80 and Srh, V. Rr» t and 3. Sr' 
Madras City MiiNiripAi. act, S 80. 1942 M.W 
N.709 = (1942)2MLJ 6ft4. 

MADRAS CITY POLICE ACT (III OP 1888) 
S 3 —"Common eaming house''-- Person in fiotsession of 
house keeping hefing slips for profit — House—H 
'Comtnon gaming house". • 

Where, in a raid on a house, betting slips were disco¬ 
vered therein, and it wa* found that the person in, 
possession as lessee of the house kept the betting slips 
for his profit. 

Held, that the premises constituted a “common 
gaming house*’ wirhin thn meanlne of the Madras Ci*v 
Police Act. (HorV'ill. /,! VITTAT V. FMPFROR 200 
1,0 735=43 CrLJ 710=16 R M. 147=661. W. 
144 = 1942IVT.WN.164=A.I.E 1942 Mad. 867 (2) 
“(19421 IM.LJ. SPO 

• Ss, 37 (2) and (8) 46 and 46—/’ir/rf cn Com- 
mots coming house—Persons found making raleult- 
tions of amounts payable to punters but not shown to 
have been there for hefing—Offen'e. 

Where it is found that persons .rtlsrovered in a 
common gaming on a raid were there not for the purpose 
of gaming or betting on horse races but for the purpose 
of making arithmetical calculations of the amount* 
which might be payable to punters who bad already 


made their bets. 

Held ‘hat since such calculations were not a neces¬ 
sary inprertient of the work of a common 
the r.A'culatorseannot be convicted . 37 

(3). or 46 of the Madras ^,re Act 
/) VnTA! r FMPFRCR 200 T.O 786 = 43rTL. 
J 710 = 15 RM 1^*^*^^ 144*1942 MWN 

164 = A I E. 1942 Mad 367 (2) =(19421 1 M.LJ 

860. 

——S. 87 (8) — "BeVing"~-Delieery of money by 
person receiving bets from funters to another al '(ged to 
be keeping remmon gaminghouse—Offeuee 

Where alMhat the evidence discWes is that A who 
had presiimab'y received rrenev* from pi’niers in respect 
of bets‘on horse races paid the money in*o the bards of 
p who 1* accused of keeping a common gaming houee 
there can be no conviction for belting ort'er S. 37 (3^ 
of the Madras City Police Act. The delivers of the 
money by A\t> B or the receipt of the meney bv B is 
not part of the betting itself (H'tirill. J.''' Oana- 
PATHI Pa r. Fmrerop. 202 I.C 468=43 CrLJ 
851=15I^M 682 = 65L W. 255=194'’M WN 161 
= A.T.K 1942 Mad S54=(1942' 1 M.LJ. S67. 

. . g 46 — APflicaNfity~ Charge ogoinst one ateused 
of keeping (ontmon gaming heuse and against ethers of 
assisting in keeping same—Former found not to be 


MAD. CITY TEN. PROTECTION ACT (1922). 

keeping eommen gaming house—Conviction of others of 
assisting — Su<tainability, 

In a prosecution on a charge against the 1st accused 
of keeping a common gaming house and against ihe 
other accused of a.ssisting the l<t accused In conducting 
the common gaming house, if it is held or found that 
the 1st accused was not keeping a common gaming 
house, the fact that the other accused helped him in the 
making of arithmetical calculations as to what amounts 
may be payable to punters would rot make such calcula. - 
tor* alrettors in the keeping or running of a common 
gaming house. iHhiwill, /.) GanaPathi Sa v. 
Emperor. 202IC 468 = 48 Cr.L.J. 851 = 16P.M. 
632=66LW 255 = 1942 W.W.N. 161=A.I.R. 1942 
Mad.364=i=fl942 1 ML.J.367. 

— ■ ■' S. 47—Common gaminghouse—Money found on 
persons crrnvicted of gaming—Forfeiture—Rule as to. 
.Jrr l94hDiB,, Col 827 RFX v. J-iGGOPAL PRASAD. 
43Cr,L.J 88 = (1941)2 ML J 397. 

_S. 61— Applicability—Offence— Essentials of— 

Betting before winmug of race—Failure after race to 
pay money to person imhng bet—Offence. 

Whaf'is puni'Kabl^nder S. 5l of the Madras City 
Police Act is fraud, unlawful device, or malpractice in 
belting or gaming, i.e., the fraud must be during the 
betting or gaming and not prior to or subsequent to it. 
The fraud oi malpractice must be in the actual betting 
or gaming itself. Where it was alleged by the com¬ 
plainant that helieited with the appellants, that the 
horse on which he had bet won and that though he 
thereby became entitled lo be paid the money promised 
by the appellants on the bet, they did not-pay him. 

Held, that the belting having taken place before the 
race was won and the paying over of the money being 
no part of the belting, the failure to pay the money that 
was due to the complainant was not a ma'piactice or 
fraud at all—still less an unlawful device, and could not 
therefore constitute ah offence under S. 5l of the City 
Police Act, {Horu'ill.;^ VlTTAL./» re. 200 I 0. 
171=48 CrLJ- 594=16 RM. 1=66LW. 179= 
1942 M.WN. 221=A.I.R. 1942 Mad 437=(1942) 


1 M.L.J. 869. 

VfArRAS CITY tenants* PROTECTION ACT 
III OF 1922) —Applicability to area included tn the 
nunieipal limits after the Act came into force 
uwg.’e cieetment suit against defendants holding pos- 
ession under different demises—Common fuest'ons of 
^aci invohfd'^No tn ultifari^usmsf. 

Id view of S. 3 (5) of the Madras Genera! Clauses 
\ct defining the (erin “City of Madras to mean 
Deal area as is so declared from time 
^ct relating to n unicipal affairs, the t* 

ion area inrluded by a rotificafion of the w ^ 

W.in .h. City lin-il. .rto S. 3 (’> 
ity MoniVipal Act he Prciec- 

ion Act i. applicable .o iba. ere. 
ite entitled to the benefit# of the Act. I y . 
is s general rule tha? whe.e substantial "It 

)f fact are involved in different claims against 
larties. their ^oirder in one suit ^jll not be Tegarded as 
ruliifarious. Acco.dinply vhere the trustee* of a temp J 
lad in 1882 demised the *uit land in four eoual pat 
o four brothers who « ere the ancestors of the defw 
'ants under fou- .*eparale muchi'ikas on the . 

or a fasli. but the lessees had continued in I J; 
hereafier as tenants frem year to year paying the s^^e 
rent and on being a‘ked to vacate had Pf. 

manent tights of occupancy, etc., and It was clear on he 
facts that there would be common questions rising tOT 
determination even if separate suits had been brougM 
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MAD. CITY TEN. PBOT. ACT (1922), S. 11. 

,£aiu.. .h. sa..,al defandan^, a >g.a a«i> b, .ha 


MAD. DEBT OONOIL. ACT (1936), S, 9v 


that the 2n(l defendant bad no- title to the property 
and moved the Deputy Kegi!>trar to ■itt aaide the .-•ale on 
the ground that there was a mistake in.tbe sale, and the 
sale was set aside. Tne society thereupon moved for 
execution of the award by sale of the properties com¬ 
prised in the mjrtgage and the award, and the plaintiff 
(appellant) who had purchased the properties sued for a 
declaration that it was not open to the society to take 
out execution against the properties'as the award had 
been fully satisfied by payment of money leatised by 
the sale, and that the order setting aside the sale was 
illegal and without jurisdiction, and for an injunction 
restraining execution ol the award by sale. 

(1) (bat the Deputy Registrar bail_no power 
under the proviso to Cl. (n/) of K. 22(l0) of the Rules 
to set aside a sale after it bad been confirmed, (2) that 
the suit was not barred by the provisions of S. 57 of the 
Act, as he could not move the Registrar under b. 57, not 
having beet) a party to the execution proceedings and not 
being a person who derived an interest subs^uenl to 
those proceedings from a party 10 those proceedings; (3) 
that as the purchaser at the invalid sale bad succeeded 
in recovering bis money from' the society, the Utter 
became entitled to execute the award, (4) that it 
would therefore be improper for the Court to grant the 
plaintiff an injunction, which was a discretionary relief, 
as the 1st defendant bad subsequent to the filing of the 
suit acquired a tight to execute the award by reason of 
the re-payment of the money it bad got out of the invalid 
sale proceeds to the purchaser at that sal,*; (5) that 
the Court having reiused relief to the appellant on 
account of the evenu which transpired subsequent to the 
suit the society could not be awarded costs in the suit or 
appeal {,Kuppuixoami Avyar. /.) RaITAYVA r. 
MUDUMUOI Co OPERATIVK CRSDIT SOClfcTY. 56 
L W 702-1942 M.W.N '669 ^ (1942) 2 M.L J. 603. 

-Buies. K. 22 (10) (ill), proviso—bcope and 

effect—Sale—Powei to set aside Alter confirmation. 
Set Madras Co opsrative Societiks act, S. 57 
And R. 22 .10) («0- (-942) 2 M.L.J. 603 

MADRAS OBIMINAL RULES OF PRAOTICB 
& 82—Advoca e accoMKl of crime along with others— 
Right to appear as counsel for co-accused. Set 1941 
Dig . Col. 828. SuBramanva Sakma /mre. I.L.B. 
a94l) Mad. 1019-43 Cr.L.J. 4S-(1941) 2 M.L.J 
158. 

MADRAS DEBT OONOILIATION ACT t XI OP 
1936). Sa 7 and 17—Appheabi iiy and Scope- 
Application in order—Board proceeding under S. 8— 
(lO) lUl) — 1 JurisdiaioQ to dismiss application tbereafur under 

pttperifttmd 7 oa the expiry of 12 months—Daly of Board to 

/>epH(y Z!t£islr,tr f.- tef atiJe stUt | y unde r S. 17. AVe l94l Dig , Col 829. SUBBaraYA 
—Suiiti/utHf /TriM/i.w .’/ tftSjrrf Zy • lirly 4/Ur tf I CHKVTIAR C. DEBT CONCILIATION l>OARD, 
piiymetit •.'( money tc pHr.kaitr <tl ^nxiUd tilt^Suii Py CUDOAlORE. I.li-R.' ^942) Mad. 220---2001,0 884 
filranttf tor deiloeoUoH tkit Ze txtitUtd i —16 B M. 169*^ ALB. 1942 Mad. 26 —(1941]fiM 

—I L.J 681. 

The 2nd I'eUndant mortgaged the ptopertiwtn yuit ! "8. 9—/)K/y of DtPt Ct^. tUotum _ 

and anolhei Item of ptopeity to the lit defendant, a ( Cr.-./iA’*- oppoottmg .-.nd etui-: - r tt im- 

co-opeiallve socirty. aim sul-.qaently 'old the proper- • - 

lies to the pi .lntlf! app«lUni without d|s,.li\,^ln^ Ibe j -S'* J® . ^ 

ns to 


trusteei against all of them for ejectment from possession 
ol the lands in their respective oc;upaiion will not be 
vitiated by misjoinder of parties and ..auses of action. 
(/»a/a«7d/i .Jjr/r-i./.) KaNGaNaTHAM ChETTIAR V. 
MariaPPA Mudali 1942 M W N. 97=65 L.W. 
82-A.I.B. 1942MAd. 334=Cl942) 1 M L-J 92. 

{Affirmed on L. F. Appeal. (1943) 1 ML.J. 
102 .] 

——8. W-^NoUtt under — Mandatory. 

S. 11 of the Madras City Tenants' Protection Act is 
mandatory and imposes an unqualified obligation upon 
the Court not to entertain ‘a suit in ejectment in the 
.absence of compliance with its provisions. The fact that 
the applicability of the Act to the case was itself being 
challenged makes no difference. {Bafan/ali Saitri, J.) 
rangasatham Chetiiar V. MaRIAPPA MUDALIAR. 
1942 M.WN. 97=65 L.W. 82=A,IB. 1942 Mad. 
834-a9l2) 1 M.L J. 92. 

[Affirmed on L. F. Appeal. 5‘rr(194S) 1 M.L.J. 
102 .] 

I 3. 12—Applicability — Right to benefit of 
act—C^mditions-bub-tenant under tenancy created 
before Act—Tenant evictesl and lease granted to various 
lessees from time to time—Sub*tenant becoming sub 
tenant of each succeeding tenant—Right to benefit of 
Act. Seel9M Dig., Col. 827. A. V ViSWANATHa 
SaSTRI V. A. R. MURUGAPPA CHETTY. 200 1 0., 
124=14 BM.716-(1D41) 2 ML.J. 115. 

MADRAS CIVIL COURTS ACT (lU OF 1873). 

- S. 14—Scope—Jurisdiciion-rVuluation of property for 
purposes—Court, if bound by prior valuation made for 
purpo&e8 of Court-fee—Couri-Fc^ Act, S. 12(1). See 
COURT Fees ACT, S. 12 (1). 66 L.W. 173-(1942) 
1 M.L.J. 400. 

MADRAS 00 OPERATIVE SOCIETIES ACT 
(VI OF W3i). S. 48—Applicability—Sale at instance 
of Co-operative Society In execution of decree—Claim 
to property—Rejoction by sale officer—Suit to set aside 
order—Leave of Registrar—Necessity—R. 22 (l7)(u) 
to vC)—Scope. 1941 Dig., Col, 828. Kamavva 
LIQUIDATOR OF BOLLANKA CO-OPERATIVE CREDIT 

SOCiEi v. 199 1.0 699-14 R.M 610-(191l; 2 M 
L.J. 72. 

.fl. 62—Applicability—DtCiee In favour of 
Co-operative Society-Execution—Sales officer going 
to houNC to seize property—Wife of debtor siruit ng 
door in his facr~OHence—If falls unucr S. 52 or 
S. 186. 1 F. Cvdv—Jurisdiction of se«x>nd class Magis¬ 
trate. AVc FKNAL CODE, S. 18h. (1.142) 1 M.L.J. 683. 
-S, 67 and B. 22 

AwafJ -fiXeeutionSa/e ./ wr 


Where 00 the duu nr i f, . } ..jng 


a .‘cbiot’s ecpJi. 41 i.'n tor a, 11 k w. nt 
vn.'i'cr to wh.-m m le 50 


above ntortgage, Asifihcic w.>'no ciKumhianie. An 
award having b*tn made in fav jr .'t it^r l>t defendant 
In rea|*ecl of the mortgige. the D ,>at) K,ginr», of 
CoM)|<ciai|ii Societies -ctii'g j' i‘c *^alroth,,t. pni up. 

In execiithoi ol the awa'd «n Item ..f pt, whi h .li J 
not belong to th« 2n<l defendant an ' which wa< not 
compriaed in the m itga^e. The sale was duly confirn^ed 

and out of the sale picxTeJi, tha 1st defendant sodaty Act aad dismiu iba deixji s 
WM paid the iiKHirtt .'ue under the award and the And not to diroct aoticv aeder s.*u) (ly. 
btlanca waa paid to the 2iid dafaodaot u If ha v«a tba dimn to file statamaoia gieii^ a 




Ot 

-J I. . . . > i 

an'.-unt owod by the dftnor ,s due. ■ 

D« I : Conciliation Hoard ^ ^ » 

by the making ii cie*T tf*t 1 •ett*' 

, pfactu-/.J«. tbe duty of the Board la to .. • > 
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mad. debt OONOIL- act (1936), S. 9. 

s&me.(L<acA.C./. anJ Lakshmana Hao, /) ASIATIC 
GoVERNMliNT StCURlTY LIFE ASSURANCE CO. 
LTD Dc.Br CoNCiLlAiiON Board, KkODE.- 1912 
M.W N. 670-65 L.W. 717-A.I3.1943 Mad. 12 = 
(194J) 2 M L.J. 601. 

■ I -3. 9 _^)~-Scopt—‘Application by one member of 
joint famity tor stUltmtnt of hts debit—DttmtutU— 
Subsequent appheatton by joint family for ultUment of 
all family debts—1/ barred. 

The ilismiba-l under S. 9 (a) of the Debt Conciliation 
Act of an application by one member of a joint family 
for tlie sctilciiicni of his own debts does not prejudice 
the joint lamiiy sub»equently applying for a settlement 
of all the debts of the family. {.jUack, C. /. and Kup- 
puslowni Ayyar. J ) SeSHAMMA v, DEBT CONCILIA* 
TiON board, Nandyal. 2u 2 I.O. 81=15 E.M. 138 
=56 L.W. 210=1942 M.W.N. 236=A.I.R. 1912 
Mad. 105 ( 1 ) = (1942; 1 M.L J. 370. 

•bs. 10 aad 23“Juri5diction of Board—Cre 


MAD. DEBT CONOIL* ACT (1936), S. 25. 

an agreement was entered into under S. 14 (l) of the 
Act, between the second respondent and bis creditor 
whereby the debt was^ considerably reduced. Petitioner 
put in an applicaiton to execute the attached decree, but 
he was met by the plea that’the agreement under 
S. 14 (1) superseded the decree. 

Held^ that the agreement under S. 14 (1) was only an 
agreement which bound the parties to it, and did pot 
supersede the decree obtained by the creditor in the 
Civil Court, and could not be pleaded in bar of execution 
of the attached deaee by the stranger attaching decree* 
holder. (^onvrV/,/.) KriSHNAN KRISHNAN. 66 
LW. 747 (1)=1942 M.W.N. 677=A,I.E. 1943 
Mad. 171=fl942) 2 M.LJ. 612. 

■ ■ --S. n—Date of filing of petition—Application 

presented and returned for'reclifying debi—Me pretent- 
ment a/Ur reeUfieation—Period of twelve morUtu— 
Starting point—Date of original presentation or date of 

ri*prtsintati9n. matt \. 

Where a debtor's petition under S, 4 ox the Debt 


ditor filing siaieinent of clairn—Order 8 j conciilarionTcL' dated 3-6-1940 and actually presented 

discharged for ab,enw of creditor on that date was returned as the father of the peti- 

duce accounts—Ltg-hty—nt I ,ione,s who was joint with them had not joined in ihe 


CHEITIAK 
PURI 

*! I 0 fliaad( 2 )-Scope-Credilor filing'•»«• 

appear and .o ,? 3 i‘“ag.rCol- “S')- 

I.O. 

29a*l4E.M. sei-ClSll) 2 M.L.J. 170. 

Co in f 2 l 14 and 18 —Duties and [rowers of 

-r^oh^ection raised to maintainability of petition 

Board-Ob ec i ^r <iebts—Board not deciding 

and to jjng ,o aettlement without preparing 

and liabilities-Order under Ss. lO 
and i 8 -Su.tainah.lity. 1941 Dig., Col. 

^^Vp^^KAKAGHAVA RAO I-. DEBT* CONCILIATION 

Skd! w' 

Q 10 (2)—Scope—Creditor requesting Debt 

-!7. .-/s., Board to summon deed as evidence of debt 

Concibati discharging debt—Legality. See 

—Refusal a« VenkataSwami v. Pedda 

1941 1991.0.696=14 E.M. 611=(1941)2 

MADDULETI. 

^2)—Scope and effect—If conkned to 

- .i^ntd in debtor's application. 

debts tfstntio litnited to debts shown by 

S. l0(Zj o aunlication under S. 4. Even a debt 
the debtor i .ug statement, is to be deemed to have 
not ” (Sysrs, J.) SiDDAPPA CHETTlAR, 

been 694 = 1942 M.W.N. 666 = A.I.B. 1942 

738 = (i042) 2 M.L.J. 616. 

.f——Ss 14 18 —Decree obtained by non-consent- 

„^ditors before settlement—Right to execute against 
*^Pthe assets of the creditoi—Certificate under S. 18— 
Sfflct .Jrr 1941 Dig.. Col. 831. MUNI Rbddy v. 
MUNiRKDDY. 200 I.O. 669=16 B.M. 106= (1941) 

1 M.L ^ \iy^Seope and fffeci-~—Agreement between 
debtor and ertditor reducing debt due under decree 
Attachment of decree by stranger prior to agreement^ 
KrteuUon by attaekingdecret'koldtr—Jf barred. 

Qj^ ().— 11 —1939, petitioner applied to attach a decree 
nLiflioed by hie debtor against second respondents. On 

,, J,_j 939 ,second respondent filed an application 

, .K#. M'ldras Debt Conciliation Act, and notice was 
«derU to Ae decree-^^^^^^ On 20-12-1939. the 
atuchment of the decree was oidewd. On 23—1—1941, 


petition 

Act if no conciliation had taken place, must be computed 
as commencing from 14 6*1940, when only the peti¬ 
tion ‘was in order, and not on the date on which the 
petition was originally made* {Leach, C.J.and Kuppu- 
fuami Ayyar, J.) SESHaMMA v. DEBT CONCILIA¬ 
TION BOARD, NaNDVAL. ■ 202 I.O. 81 = 16 E.M. 438 
=65 L.W. 210=1942 M.WJ7. 236=AJ.B. 1942 
Mad. 405 U)‘=(1942) 1 M.L.J. 370. 

_ „8. 25—Power of the Court to call upon judgment’ 

debtor to furnish security while ordering stay ofexeeu- 
ticn proceedings. 

S. 25 of the Debt Conciliation Act necessitates only 
that execution proceedings should be stayed when the 
Court is apprised of an application to the Debt Concilia¬ 
tion Board and can have no prohibitive effect upon the 
power of the Court to make provision for continuing 
execution proceedings in case necessity should arise in 
the future, e.g., by calling upon the debtor to furnish 
security for his appearance. {Kingand Lakshmana Rao, 
//.) Gadden naidu p, China Ramanna. 

0. 768=16 E.M. 401=1942 M.W.N. 91=56 L.W. 23 
=A,I.E. 1942 Mad. 389=a942) 1 M.L.J. 90. 

■ S. 2&—Scope—Application by one creditor.to stay 
proceedings in respect of debt due tq andther creditor— 

Competency-Jurisdiction o! Court. ,, j . 

Applications by a creditor under the Madras ^bt 
ConcilUtiOD Act are intended to be with rega^ to 
hi. own debts, and not with reg-rd to the debts of h rd 
parties. Where an application is made bjra single 

creditor with reference to a single 

in S. 25 of the Debt Conciliation Act « autbontt the 

staying of proceedings regarding $“* 

same debtor to oth?r creditors, although those othe 

debts may be taken into 

ConciUation Board. The Court has therefore no juris 

diaion under S, 25 to stay pr^ecd.ngs 

debt due to one creditor at the instance of »no*hcr 

tor. {Moekett. /.) VENKATASUBBAVYA p* V^KAVVL 

202 1.0 728=16 EM. 673=1942 MW.N. 144- 
AI.E. 1942Mad.612=(1942) lM.L.J.418. 

-8.2fr-Scope-Di3raU5al of apphction under 

S. 9 after eight months of its nnli- 

file fresh application granted by board-^ond appU 

caUpn bey^d l2 months of 

of executioft—If co ^ panned. See l94l Dig*i^ Cpl, 
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MAD. DEBT0K3' PEOT. ACT. 3- 6 A. 


MAD. DT. MUNIOIP. ACT (1920), S. 181. 


832. Kam^NATHAN ChsiTUR p. SUBRAMANIAM MunidpUiMCJ falling wlthtD Its scope, it would besuffi- 
CHriTiAK. 1971.0. 183-14 R.M. 363-(1941) 1 i cieni if a contract U signed by the commibsioner alone 
M.L.J. 123. i and it need not be signed by two councillors as well as 

MAOEAS DBBT0B3' PBOTtCTION ACT (as > Commifsioner. 


ameaded In 1933). S. B A^copt — Rttrotp<ittvt 

cptratioH. 

S. 6-A of the Mairas Debtors' Protection Act as 
amended in 1935 is applicable only to transactions 
entered into after the commencement of the amendment 
andcaunot apply-to a transiaion effected before its 
commenjeraeni. rlhattd Patanialt Sasfh, //.) 

INDIKA DgVl V. \UUINaRAYA.'4A MUKTHY. 65 L 

W.636=ldl2M.WN.762=AXE, 1943Mad. 36 = 
(1942; 2 M L.J. 48d. 

MA03.A3 CISTECCT Ma^flOIPALITIBS ACT 
(V OP 1920). 3. 69 and 3ch 17. E. Bl-Uau of 

MuntapalFjrm—fprmal tonlraitt not taktn—Loss to 
Af.tnicipaiify—"Sur<Aargt agaisut (hatrrrujt—IVhtn pro 
p<r. 

The chairman of a Municipality held an aaciion and 
leased out to the highest bidders the sewage farm belong* 
ing to the MuninpaJity for a period of two years. As 
repaired by the rules the successful bidders signed on- 
stamped macliilikas as soon as their bids were accepted. 
According to S. 69 of the Madras District Municipali¬ 
ties Act it was necessary that subsevjuently formal 
written contracts should have been drawn up and 
execute 1 by the success'ul bidders and also signed by 
two .vtuniLipal Coun illors. Toe^e contracts were not 
however taken in respect of the lease of the sewage 
farm. Subsequently the lessees comcnitted default in 
paying the rent and the .Municipality filed suits against 
them based on the contracts entered into by them or In 
the alternative oh the basis of their liability to pay 
damages for use and occupation of the farm. I'he sails 
were originally dismissed for the reason that the con* 
tracts could not be proved, the formal documents pie 
scribed by the statute not having been executed by the 
parties. The cases were taken up in revision to the High 
Court and they were remanded for trial on the alter¬ 
native prayer for damages for use and occupation. The 
suits were thereupon paitiaily decceed. The l^xaminer 
of (..ocal Fund Accouius surcharged the chairman of the 
MunUlpaliiy for the differet>ce between the amounts 
decreed and the amounts claimed by way of rent, and also 
for the stamp duty and penalty paid into Court for prov¬ 
ing the unstamped muchilikas. It was proved that an 
application for refund of the stamp duty paid wiA pre> 
ferred to the Board of Revenue long after and that the 
same was dismi»ed as barred by Umitaiion, It was also 
proved that according to the rooiine of procedure pre¬ 
vailing in the office of tha Municipality the manager was 
responsible for taking the formal contracts from the 
fuccessiul bidders. 

th.'it the chairman of the Municipal CoqdcII 
could not under the circumstances be said to have acted 
negligently in the matter of not taking formal contracts 
for the leases, and that the order of surcharge was not 
{unified either as regards the stamp duty and penalty 
paid, or as legaMs the portion of the rent that ^ lost 
to the MunU'ipAliiy as a consequence of the formal con¬ 
tracts of lease not having been taken. {KrisKts^stoimt 
AyyoMgjr and Kustkx Raman, JJ.) R. S. NaIDU p 
AUDITOR AND EXAMINIR OF LOCAL PUNti 
ACCOUNTS. Madras. 66 L.W. 673-AIR 
lUd.97-(l9l2i2M.LX 638. iM3 

-8. B9{l)-^msirtt<Uom -Cmirast fnUutFumJtr 

propiso to X 69(0—Ko/iJiVy whom ssgmsd iy Cammis- 

The wording of the proviso to S. 69 (1) of the Madrai 
District Municipalities .Act indicates that in the case of 


Council, Nellork v. SabaShkhan Saheb. 202 

I. O. 84=15 a.M 412-1942 M W N. 429=65 L.W. 
28d=A.I.B. 1942 Mad. 481=(1912l 1 M.L.J. 664 

-88. 81 (3) aad 364 i,2)—Scope—Vacant 

sites owned by Railway Company—Taxation— 
B^sis—Rules not framed by Local Government—Tax 
levied on basis of value fixed by committee appointed 
with consent of assessee—Legality—Suit for lefund— 
Maintainability. Sst l94l Dig.. Col, 832. M. & S. M. 
Railway CO., Ltd. v. .Municipal Council, Bee- 
WAOA. 199 I.0.677=lld.M.598 = (1941;2M.L. 

J. 189. 

——3. 82, 01. (2)—Cost of constructing compound 
walls—It can be taken into consideration in fixing the 
annual value of the premises for taxation. Sst 1941 
Dig., Col. 833. TirumalaiTikupathi Devastha* 
namsi/.Tirupathi municipal Council. 200 1.0. 
895=16 E.M, 170-1942 M.W.N 267=A.I.R. 1942 
Mad. 256=C19U;2 ML.J. 1093. 

' “3. 83—Applicabilhy—Building used by lessee 
for a School—Owner's right to claim exemption from 
property tax. Ste 1941 Dig., Col. 833. SurvanaRA 
YANAMURl’HI »• CHAIRVIAN, MUNICIPAL COUNCIL 
CoCANadA. 1991.0. 472=14 E.M. 68S-C1941)2 
M.L J 338. 

—S BS{l)—^onttriution-^'‘Set apart for public 
worship, etc,"-“Shops asui stalls inside temple compound 
—Sait of eommodsties not such as are used for purposes 
of worship in temple only—Exemption from property 
tax—No right to. 

Whenihtre are a Urge number of shops and stalls 
inside the compound of a temple, in which all kinds of 
commodities are being sold, as long as the commodities 
are ncK such as can only be used for purposes of worship 
iu the temple, or in other words, as long as the shops 
and stalls are not being used only for purposes subser¬ 
vient to the worship in the temple, the shops and stalls 
must be held to be taxable; as they cannot be said to 
be' set apart for public worship or actually used for that 
purpose within the meaning of S. 83 of the Madras 
District •Municipalities Act, they are not exempt from. 
payment of property tax. {Venhataramana Rao and 
Abdur Rahman, //) MaDURA MUNICIPAL COUNCIL 
V. Madura, Etc., Dsvasthanams. 203 I.O. 2S3« 
16 R.M.606-1942 M.W.». 628-55 L.W. 628-A. 
I.E. 1942 Mad 668 = (1942) 2 M.L.J. 269. 

8. 93 (1) (a) (1) and (,!))—Applicability and 
conttruedoD—Government servant bolding appointment 
within Municipality for part of half year but residing 
outside—Liability to tax—Extent and basis of calcula¬ 
tion. See 1941 Dig., Col. 833. AUSTEN ByEkS v. 

Municipal Council. Trichinopoly. 20010 113 

-14 E.M. 71S-(1941) 1 M L J. 620. 

-3 146—Construction and scope—Public l^ine 

constituting nuUance to private person—If authorised 
under Act. 1941 Dig., Col. 833. Madura MUNI¬ 
CIPALITY V. NataraJa PILLai. 200 to 729 = 16 E. 
M. 121-(1941)1ML.J.768. 

—-a, 181 i%>~Applie*hility—.'EHeroachmeni''— 

.Mea^mg-Pamels of window passing six inches beyond 
road boundary when being opened-No projection when 
fastened baei or elosed-^)fenee. 

An encroachment generally means something that 
hangs more or lest permanenUy over the road and not 
■oroethint which aKKnantarily paisea over sc.".ie portioo 
of the road. What S. 18l of the Madra* District 
Munictpalitlw Act proUbits ii the erecting without 
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MAD. DT. MUNIOIP. AOT (1920). S. 182. 

Uceace of » win Jow, door, g^te, or bar that, when in its 
normal open ^usition, projects over the street. If the 
position of a window when open is parallel or almost 
parallel to the wall, it is not bit by S. I8l which deals 
with window^, etc., which in their normal open .position 
project over the road. Tne petitioner Mnstracted a 
window, the panels of which, when swung open, passed 
six inches beyond the road boundary ; it was, however, 
found that wben the window was fastened back, it did 
not project over the road ; nor did it when it was shut. 
The petitioner was called upon by the executive autho¬ 
rity of the Munidpality under S. 181 (2) of the District 
Municipaltties Acts to alter the window, but as he did 
not do so he was prosecuted and i^nvicted. 

Held, that the petitioner bad not committed any 
encroachment falling within the mischief of S. I 8 I of 
the Act and be was therefore not liable to conviction 
under S. 181. (Horm/l,/.) KaNDASWaMV PlLLAl 

V. Municipal prosecutor, Palghat. 202 1 0. 
610 = 15 E.M 541=1942 MW.N. 481(1)=43 Ct.L 
J. 866=55 L.nV. 466=A.I.B. 1942 Mad. 601 = 
(1042J 2 M.L J. 145. 

•S. 1%2—Applteabili(y—Prh^te streel'—Acguit- 


MAD. DT. MDNIOIP. ACT (1920), S. S21. 

1981.0. 104=14 R.M. 455=43 Or.L.J 368=1941 
M.W.N. 1074=Al.E. 1942 Mad. 281 (1). 

*" '3. 267-A—Scope and eflee*—Owner of private 

market—Right to prevent Municipality from opening 
new market. See 1941 Dig., Col. 834. Hameoia .Mai>- 
RASA School v. mu.vicipal council, Tiruvarur. 
19710 304=14 R.M. 358=(1941)2 M.L.J. 347. 

'3s. 270 B and 27O-D—Conslrueli0n and scope 
—'Parking place and shed for buses—''Use of' — Mean" 
ing of — Liabslity for fees—Seiture of bus for arrears 
of feet effected by contractor to whom right to collect 
fees is farmed—Legality of. 

It is quite an untenable proposition that a person can¬ 
not be said to use a cart-stand or car park b^auw be is 
compelled to use a certain place for that purpose and 
not allowed to park his cart or car where he pleases, A 
parking place for motor buses arid shed with waiting 
rooms and other conveniences provided by a Municipa¬ 
lity are not merely intended for the convenience of the 
buses but also for the convenience of passengers; and if, 
in order to pick up passengers, a bus has to go to and 
stand in a ceruin place, it dearly uses” that place 
within the meaning of S, 270 B of the District Munici- 
Polities Act for the purpose of Its business, ws., the 
transportation of passengers. There is no question of 
voluntary or involuntary use of the parking space. If 
tke owner wishes to ply his bus for hire he has to con- 


tal by lower Court on evidence—Interferenee ly High 
Court in appeal. • 

' S. 182 of the District Municipalities Act applies to all __ 

streets, private as well as public. Where there is a boM I made in that behalf under the Motor 

/f«f< dispute as to the QWnership of a private lane and the! jjg js therefore liable to pay the fee# 

part of the lane alleged to have been encroached apM | p^^g^jbed by a Municipality for the use of the parking 
by tbc accused is situated near the house of ‘•’®®'^“^®^lplaceorshed. And a contractor t» whom the right to 
and the lower Court has acquitted the accused srtterj 
having come to a finding o”evidence 

be said to be altogether «nf«»S‘>"*^'t’fhJ*acouiital in 
will be reluctant to interfere with /.) 

appeal and to convict CHUMANA 

PUBLIC PROSEC UTOR ». i'^^«2 = 1942 M.W.N. 

NaIDU. 2011.0.440 = 15 1942 

370 = 65 L.W. 366*13 

Mad. 531=11942) 1 /cr hot.l-R.tu.al 

SB. 249 and ^^^^t^pfosecution for heeping 

...... saR rtfietoa* _ _/ _ 


af appluatson fo'' ground that order 

hotel without —Sustain ability, 

refusing renewil S.249 (5)of the Madras 



« OViCI BVI—--Alicant COfllintieS K\j %»«v mus* 

cipaliiy, bui the app^ jjjg for doing so, it is 

is prosecuted “'"rfLjgtrate to acquit the accused on the 
- not open w the M s renew the Kcence is not 

ground that otherwise of the order of refusal 

valid. ' ,to Id auc*^ h prosecution. (Laishmana 

cannot be 6?"®. ‘ .csiONER. DiNDIGUL MUNICIPALITY 

W M.W^.1073 (3)=A. 

I-*' gg 249 AAd 313— for running 
TZTZithout 1tcou€—Ac€US<J stating that ht had 
J A tit^J hetna ftt and applUd hr rcfuwal-< 0 nvt<^ 
nH eround of admission of guilt — Sustainability, 
prosecution under S. 313 of the Madras District, 
w iJipallties Act read with S, 249 of the Act for run- 
nine a *^hotel without a licence, the accused appeared 
and staled that he bad applied for renewal of bis licence 
•nd had deposited the licence fee. But as he did not 
produce a licence, the Magistrate thought that he had no 
defence and convicted him under Ss. 249 and 3l3 
of the Act, holding that the accused admitted his 

^^Held, that the plea of the accused was misunderstood 
onrf the conviction was therefore unsustainable. {Laksh' 
M«Na /•) PlCHUMANl AYYAR V, EMPEROR, 


power, to seize a bus under S. 270-D of the Act for 
arrears of fees which have not been paid by the owner. 
The fact that a Municipality does not itself seize the bus 
but directs the contractor to seize it does not render the 
seizure illegal or invalid. {Moekett and Happell, //.) 

United Motors (Coimbatore), ltd. v. Palohat 
Municipal Council. AXB. 1943 Mad. 122- 
(1942) 2 M.L.J. 472. 

8. 270 Scope — Recovery under S. 270-Z? 

instead of by suit—If improper. 

A Municipality cannot be said to act indi3Creetly or 
improperly in recovering its dues under S. 270.Bi in the 
manner provided by S. 270 D of the District Munici¬ 
palities Act instead of by filing a .^uit. On tlje contrary 
it is deally the duty of the Municipality to utilise the 
cheap and expeditious method of recovery provided by 
the Act. (,Mo:kett and Happtll, //.) UNITED MOTORS 
(Coimbatore), ltd. v. Palghat municipal 
council. AXR. 1943 Mad. 122-{1942>'2 ML.J. 
472. 

- S. 306 (23)—Construction and scope—Bye law 

authorising levy of licence-fees fof *dvertisemeDt8-If 
ultra vires. See 1941 Dig.. Col. 834. ” S. 

A Co V. SrinivaSaLU Naidu. I.L.E. (1942) Mad. 
73=48 Cr.L J. 78 = (1041) 2 M L.J. 145. 

--3. 313 —Prosecution for keeping hotel without 

licence—Validity of order refusing to renew licence— 
If can begone into—Acquittal onground that order 
of refusal is not valid—Sustainability. See MADRAS 

District Municipalities Act, Ss. 249 and 313. 
1941 M.W.N. 1073(2). 

-S. Z 2 \—Lieense-fee on trade or in/uitry— 

Charge—Prineiptes in assessing—If to be levied tn basts 
of tax—Pouttr of Court to declare ultra vires, 

A license fee for carrying on a particular trade or 
industry should not be regarded as a form of taxation 
the extent of which is to be governed purely by revrtW 
considerations. The license-fee should bear as nearly ai 
poeeiblo • relation to the coet of Issuing the license ta* 
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UAJy. DT. MXTNIOIPiXITlES ACT (1920), 


8.347. MADRAS ESTATES LAND ACT (1906), 8.6. 


tha cost of .aapeiviaing the trade or of any special 
measures rendered necessary by the character of the 
trade. It is doubtful whether a Municipality would be 
instihed in increasiog the license fee chargeable upon a 
particular industry merely because of the cost of ordi 
nary municipal services to which (bat industry is entitled 
by virtue of its position as a tax payer in the Munici¬ 
pality. B'lt if the industry involves special sanitary 
precautions, a special supervising agency or such like 
expenditure, it is reasonable to take this expenditure 
into account in fixing the amount of the fee. So long 
as the apportionment is made on a reasonable basis it is 
not for the Courts to interfere with (be way in which it 
has been achieved. The matter is within the competence 
of the Municipal Council which is of course altrays 
subject to the control of the Government; and the Courts 
certainly should not declare a fee or a levy to be utfra 
vires merely because it is somewhat higher than might be 
thought necessiry on a different view of the facts. 
{fVadrwortk and Patanjali //.) INDIA 

Sugars and refineries. Ltd. v. municipal 
Council, Hospbt. 1942 M W.N. 714-65 L.W. 783 
-AI.R. 1948 Mad. 191-(1942) 2 M.L.J. 668. 
——3. ZH—Seepe—Prosecution under S. 197— 
Complaint—special authorstaUon—Form—lf to he 
express. 

A Complaint of an offence under S. l97 of the Madras 
District Municipalises Act need not necessarily show on 
the face of it that there was any express authorization 
by the Commissioner or executive authority of the Muni¬ 
cipality. Where a printed form of complaint in general 
use is filed with all the particulars of the offence and the 
signature of the person who is to conduct the prosecu¬ 
tion, and the form also contains the recommendation of 
the Health-Officer and the order of the Commissioner 
Sanctioning the prosecution, it must be held that the 
special authorisation required by S. 347 has in fact been 
given and that the provisions of S 347 have been 
complied with. (f/orwill, /.) PUBLIC Prosecutor 
V. GoPALAKRISHNA PILLAI. 198 1.0.182=14 E. 
M. 412=43 Or.L.J. 818 = 1942 M.WN. 12S=AJCJt. 
1942 Mad. 347(2). 

——8.364 {^y~'AppUcahUity—Double taxation — Pe' 
fusal to give relief-under S. 93 (A) ~£/fecl~—Skit to 
recover tax paid under protest—‘Maintainability, 

Where a Municipality refuses to grant rdief to a 
person assessed to profession tax under S, 93 (4) of the 
District Municipalities Act to which on the facts proved 
be is enthled, In respect of double taxation, takes the 
case outside the provisions of the Act, and therefore 
8. 354 (2) cannot operate as a bar to a suit by him to 
rscover the tax levied from him and paid by him under 
protest. {Byers,/.) KaSI VisVaNADHaM Chettiar 
P. Devakottai municipal Counciu 203 I.O. 236 
=16 B.M. 608-1942 M.W N. 670-66 L.W.6li- 
AJJEt. 194e Mad. 661-(1942) 2 M.L.J. 266. 

—8ch IV. E. 62—Ai/AZp/ -appeal against order 
of District /uJft—/f retrospective. 

The right of appeal created by a new rule (rule 62 of 
Sch. IV ^ Madras Act V of 1920 against an order of 
the.Disirlct Court to set aside a surcharge order) will not 
affect orders passed 00 petitions instituted before the 
rule came into force (July 1939) though the orders on 
such petitions were passed later. There U no logical i 
dUtln 9 lion between a right of appeal and the right to a ' 
final judgment without an appeal. Both ate vested rigtu 
and Cannot be deemed to be affeaed by Utar enact¬ 
ments or rules retrospectively unless such an enactment 
or lule U given icu.ijpeciive operaiiou either et~*e^jjy 
Of by naoeiitry Intendment. 36M.L.J. 369-52 Mad 
)6l (F.8.), ipplled. {fCing and Kkftsuwami .i^ 4 r 

Y. D Wa-47 


//) Examiner oy ix>cal Fund Accounts, 
Madras v. Subramania Mudaliar. 66 L. W. 778 
= 1942 M.W.N 765=AI3.1943Msd.208 (1)- 
(1942/2 M.L J. 667. 

MADRAS DISTBIOT POLICE ACT (XZXV OF 
1859), 8. 21—Applicabitsty—If eonfisud to Police 
Officers Inter se. 

The Police Act does not deal with administrative 
matters of the police as a department but with matters 
and duties which they in their official capacity are called 
upon to undertake and discharge. There is no warrant 
for the contention that S. 21 of the Police Act is appli¬ 
cable between Police Officers inter se and has no appli¬ 
cation when they are dealing with private individuals. 
{Abdur Rahman and Somayya, JJ.) MaHARANI 
GURUCHARAN KaUR of NABHA. V. PROVINCK OF 
Madras LLB. (1942) Mad 696-203 1.0. 45- 
16 B.M. 614=6 FX.J. (H.O.) 103=1942 M.W.N. 
602=44 OrX.J. 45=A IJl. 1942 Mad. 5S9-(1942) 
2M.L.J. 14. 

■8. 68—Applicability—Police officers acting in 
discharge of statutory duty—Suit for damages against. 

Government OF India act, S. 270. (1942)2 
M.L.J 14. 

-8. 68—Applicability—Police Officers detaining 

passengers and preventing tnem from entraining—Suit 
for damages-Limitation. See GOVERNMENT OF INDIA 
ACT. S. 270. (1942) 2 M.L J. 14. 

—”—8. 68^ Ftoviso — Applieability—Bar under— 
Conditions for operatson of — *'Act”—Meansng of. 

Before the bar mentioned in the proviso to S. 53 of 
the Madras District Police Act can apply, the act for 
which the prosecution bad been launch^ most be found 
to be an act contemplated by the statute itself. The 
“act** complained of and referred to in S. 53, is an act 
dune “under the provisions of this Act.” There is no 
warrant for holding that “act" in the proviso is mote 
comprehensive than the word "act" in the body of the 
section itself. {Chandrasekhara lytr. /.) K.V. MaHO- 

meDk. Charrappayan Kannan. 1942 M.WN 
726. 


MADRAS ELECTORAL RULES. R. 48-Claim 
for return of deposit by unsuccessful candidates for 
election to a seat in the Legislative Council—Forfeiture 
of deposit and rejection of claim by returning officer 
affirmed by Local Government-Suit in Civil Court for 
recovery of amount—Maintainability. See 1941 Dig., 
Col. 835. Panchapakbsa Iyer v Secretary of 
State. 1991 C. 866-14 EM 6 b=(1941)l M.L. 
7. SlO. 

MADRAS ESTATES LAND ACT (I OF 1908 w 
amended In 1936), 8. 3 (2) (d)-Scope-^Decree for 
rent or damages for use and occupation—Sube^uent 
coming into force of Amendment Act—If alters charac¬ 
ter of rent or relations of parties. Madras AGRI¬ 
CULTURISTS’ RELIEF ACT, SS. IS, 16 AND 19. 1942 
M.W.N. 472. 

-8. S (6)—Proceedings under—Nature of— 

Deputy Collector acting under—If Court See C P 
CODE. S. a 5. (1942) 2 ML J. 6U. ‘ 

Sb- 7 (6)» 77'A and 112—Proceedings Initiated 
by one co-shartr without joining othsrw—Invalid. Soo 
1941 Dig., Col. 835. Ethiraja MudaliaR »■. MURU- 
OESA MUDAUAR. 201 I.O. 276 = 16 EM 297* 
A.I R. 1942 Mad. 282 - (1941) 2 MJ. 108«. 

-S. 8 (18)—R>x»t—Liability of for local eves 

under Madras Ixical Boards Act, S. 88—1... -il Kv > ■ • 
Act, S. 3 (22)—‘'Tenant". Set MaIiRAS IOiaL 
HOARDS ACT, S S8. (.1942) 2 5«. 

-8. 6 (1) (as tmead^d in 1936\ BxpU. 1 sad 

of lauds m vitlagt sm 
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MADRAS ESTATES LAND ACT (1908), S 6. 

Grant not of whole village^Entry in inam register and 
statement filed before Inam Commission—Construction 
0 f—Right of temncy to claim occupancy. 

An mam was granted to tbe head of a Math in 1763. 
The original grant was lost; tbe statement filed in 1861 
bjr the Math before the Inam Commission stated in 
Col. VI that‘ the former zamindars who bad jarisdic- 
tioD over the village granted the land comprised within 
the ehekunama (.document describing the boundaries), 
for the Nitya Nivedya Deeparadbana and other 
Kainkaryams in the Math . . . . There is nosanad. 

As it was destroyed by fire it is not known in which 
fasli it was granted.” In Cols. VII to IX, there was 
no entry under tbe heading “particulars of tbe inam", 
but under tbe heading “Gudicat” (total area of the 
village) was the entry l58'23 acres from which were 
deducted 25'lO acres described as private lands and 
5’4 acres "inams of other persons", leaving 128'6 acres 
on the area cultivated by tbe grant. Tbe particulars in 
Col. X stated that there was no ehekunama^ and gave 
boundaries which were admittedly tbe boundaries of tbe 
whole village. In tbe Inam Register tbe acreage was 
given as l28’22 acres and it was stated that “old inams 
disposed of as a distinct case—5'6 acres.” There was 
overwhelming evidence to show that only 12r28 acres 
out of the total area of l58'23 acres, which formed tbe 
village, were dedicated to tbe deity of the Math.” 


MADRAS ESTATES LAND ACT (1908), S. 74. 

his own expense, will be valid only If there is a contract 
between the landholder and the ryot, entered into before 
the date of the Madras Estates Land Act, undertaking 
to pay such additional rent alleged and proved. 
(^Somayya, /.) SRI VaITHINATHASWAMI DEVASTA* 
NAM. SKIVILLIPUTHUR V. ANANTHABAMA AIVAR. 
65L.W. 611 (2)»1942M.W.N. 806=AJE.1942 
Mad. 747^(1942) 2 M L J. 414. 

S. ^—Scope^Order by Collector — Finality- 
Suit under C.P. Code—When barred. 

An application under S. 20of the Madras Estates 
Land Act must be confined to the question whether the 
land in question is or is not of the desaiptioo mentioned 
in S. 3 ( 16 ). (a) (b) or (r), or a question with regard to 
customary rights In the user of the land. The Collec¬ 
tor's decision on snejj questions is final subject to the 
decision in a suit filed under sub S, (2). Buta la^nd- 
holder is not precluded from filing a suit under the C.R 
Code to estaWish a right which does not fall within the 
contemplation of S. 20 of tbe Estat^ 
there is no reason why a pereon who filw » 

S 20 ( 2 ) to challenge an order parsed by the Collector 

S 20 ( 1 ) should not advance a plea that he pos- 
J^ tbe righ? daimedon another ground as well, 
t^h C J.attSLakshmana Rao, /.) RaMASWAMV 
GoUNDARt' KaMASAMI GOUNDAR. 1942 M.W.N. 


618=55 L.W. 641= AXE. 1943 Mad. 69-(1942) 
lage, were dedicatea to toe oeiiy or tne mam. j - j ggg ■ 

Held, that Col. X of the statement must be read with J gn 


the earlier columns and the entr.es in the Inam Register* 
and the grant therefore was not of the whole tillage bu 
only of a part of it, and being less than a whok yiii ^ 
did not constitute an “estaie", so as to give the t ^ ^ 
of the lands a permanent right of 1936 ). 

of the Madras Estates Land Act (as amend 

Quaere Whether tbe grant was a gran 
(Leaeh C.J. and Huppuswami M.W. 

Satvadhyana Thirtha Swa^gal^^ 

N. 700=66 L.W. 30-A.I.B. 1^3 ^ 

-Ss. 6 (1). BXPI- 2 (as tffect of-Proviso 

1936). and Vhl-Relativj scope ^ ^ ^ ^(2). 
toS. \27 (. 2 ),proviso~-If^^y ,he Madras Estates 
There is nothing jo J* * ^ticb overrides anything 
Land Act as amended .-ch was inserted in the Act 
said in Expl 2 to S. Amendment Act of 1936), 

by a later amendment t J “ latter Act finally 

and the amendments m appellant, an inamdar, 

settled the right of Paf^ylbe respondents who were in 
obtained a decree again dispnte, declaring that he 
occupation of ‘be ^ jcudiwaram rights in the 

held both the final on 26-1-1934. On 

land. This decree possession of tbe 

22-1—1937. the aW ^ 

land in execution ^ obtained a final 

Held, that tne the date mentioned in tbe 

decree till ( 2 ) of the Act as amended in 1934, 

proviso to^* within that proviso, and as the 

bUcasedion admittedly in possession on 

respoftden provided by Expl. (2) to S. 6 (1) of tbe 
30—^ appellant was not entitled to possession. 

t C J Lakshmana Rao. /.) KaLYANA- 

^'^^oARAMAYYARr/.CHINNA GOUNDAN. 1942 M 
«3=55 L.W.802 (2)-AJil. 1943 Mad. 88 
*0942) 2 M.L.J. 689. 

8 13(3)— Scope—Second crop raised on single 


20 and Scope—Landholder s right to 


. . entr.es in the Inam Register* beds-Jf affected-Right of ryots. 

and the grant therefore was not of the whow When the proprietary rights 0 / the landholder in the 

."■ bed of the tank is nnaffccted by custom, he Is entitled 

to cultivate such parts of the bed of the tank as become 
exposed when the water recedes in the dry season, pro¬ 
vided that the cultivation does not prevent the water 
from spreading when the rains come. The ryots of the 
village have'no interest in these lands apart from the 
right to use, for the purpose of cultivating their holdings, 
the water contained on that land. Ibe proprietary 
rights of the landholder can only be cut down by a 
statutory provision expressed in unambiguous language, 
(Leach,C./.and Lakshmana Rao, J.) 

Goondars* Ramaswami GOUNDAR. 1942M.W.N. 
618=66 L.W. 641-AlJa. 1943 Mad, 69=(1942) 2 
MX.J.696. 

—~ S. 25 —Agreement by ryot to pay a premium— 
Ryot let into possession—Landlord, f 

premium afterwards. Set 1941 jL 

OF V 12 IANACARAM V. NARAYANA RAJO. 200 I.O. 

67=14 E.M. 697-(l941) 1 M.L.J- 814. 

- S. 81-Apportionment of compensation—Wmd- 

; fall resulting In heavy rise in value of l^d >8 
. melvaramdar to benefit of 
Col. 836. NARAYANA GaJAPATI RAJU ». ANNAPUR 
NAMMA. 198 LO. 732=14 EM. 486-(1941) 1 

K ( 3 )—Scope-Pa«a for one year-^Mer 
remaining as pattadar after expiration of . 

to ejea trespasser after one yea^I^ndlord n _ 

party at inc^lon but impleaded m 
Effect of—Decree for possession with landlord s as«ot 
—Validity—Registration Act. S. l7. See iWl Ihg^ 

Col. 837. BANGAR1GADUS-. ATCHUTARAMAyYA 198 

1.0. 806 = 14 E.M. 499=(1941) 1 M.LJ. 584. 

-8.66—Scope-Joint holding—Pattai not ta^- 

ed 10 all ryots—Suit for a-xeptanceof 

ability, i,. 1941 Dig., Col- 837. Svsv 
Sahib p. Mahomed Khan Sahib, 19810.800 

14E.M.477-(1941)1MLJ.660. 

-8. 74-Deoiston of Collator-Second ap^aj 

Maintainability-Decision of Collector and of District 


. _ Ryot using water from wells dug at his 

pense— Claim by landlord for additional rent— 

bv a landholder for additional rent, in res- 
^ second crop raised on registered single crop 
«d with the aid of water from wells dug by the ryot at 
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M^DKASSSIATES LAND ACT(1908), S- 77. 

Court on appeal—If decree—C. P.Code, S. JOO. Sft 
1941 Dig., Col. 837. Panthanam v. Mahomed 
ABDUL KahimaN MarakavaR. I L B. (1942) Mad. 
S36-‘2011.O. 97 = 16 B.M. 214=A.I.B. 1942 Mad. 
73=(1941) 2M.L.J.829. 

— 8 s. 77 and X12r“Scfff—Syit by tenunt cont<tt- 
iHg landlord's right of talt f«r rent—If bars suit by 
landlord for reeovery of same rent. 

The pendenc; of a suit by a tenant contesting bis 
landlord’s right of sale under S. 112 of the Madras 
Estates Land Act for arrears of rent is no bar to the 
institution of a suit by the landlord for recovery of the 
same rent under S. 77. Kent is a first charge upon the 
bolding under S. 5 and the landlord’s attempt to enforce 
the charge by bringing the bolding to sale cannot 
suspend bis right of suing for the rent. The Act does 
not say that these remedies cannot be exercised simul¬ 
taneously, and in the absence of any such provision in 
the Act it is not for the . Court to impose any such 
restriction on the landlord’s rights and remedies, 
{Patanjili Sastri, /.) SRINIVASA RaJAGOPaLA 
AlVANGAR &. SaNTHANA KAMASAM] KOJL 66 L. 
W. 723=1942 M.W.N 698=AJ3. 1943 Mad. 183 
= (1942) 2 M.L J. 666 . •* 

■S. 112— Applicability—Decree of Revenue Court 
for arrears of rent—Exeention sale—Absence of notice-^ 
Effect on sale. 

S. 112 of the Madras Estates Land Act is not applica¬ 
ble to sales held under decrees of Revenue Courts for 
arrears of rent. The absence of a notice undecS. 112 
does not therefore render a sale held in execution of such 
a decree invalid- {Somayya, J.) AnnamaLai '^het- 
TlAR S'. Genganna. 203 I.C. 613 = 16 B.M. 664= 
66 L.W. 139 = 1042 M.W.N. 184-AI.E. 104^ Mad. 
368 (2>= (1942) IM.LJ 336. 

■ ' 8 .112—Scope of—Landlord's attempt to bring 

bolding to sale~*lf suspends right of suit under S, 77. 

See Madras Estates Land act, ss. 77andii2. 
(1642)9M.L.J. 666 . 

- 8 . 126 (as amended la 1934)— and 

effect of—Change under S. %—f f available in respect of 
arrears of rent between date of suit and execution sale, 

S. 125 of the Madras Estates Land Act. as amended 
in 1934, has not effected any change in the law but has 
merely made the pre-existing law clearer. In a case 
governed by S. 5 of the Act before the amendment, 
the charge will not operate in respect of the arrears of 
rent which have accrued due between the date of the 
landholder's suit and the sale of the property when it is 
sold in execution of the decree for rent. A.i.K i942 
Mad, 84-(1941) 2 M.L,J. 947, affirmed {Leach. 
C.J. and Byers, /.) APPAKAO BaHAUUR v. APPaNNa 
SASl'Ill. 1942 MW.N. 657 = 65 L.W. & 66 -AJit 
mSMad. 29=(1942) 8 M L J. 340. 

- -S. 187 (2), Proviso (u amended in 1934),— 

Applicability and scope—If overiiilcs S f> (1), Exp), (2) 
as amended in 1936. See MADRAS ESTATES Land 
ACT(AS AMENDED IN 1934 AND 1936), &S.6(1) 
EXPL. (2) AND 127. 66 L.W. 802 (2)- (1942) 2M 
L.J. 689. 

——3. 161—Construction—Action under section— 
Grounds for—Building compound wall to prtreot tret- 
pass of cattle—Digging land and laying foundations for 
erecting structure—Edect of. See 1941 Kg., Cd 830 
NARAVANA GAJAPAT I KAJU e. JaOGAVYA 198 1 c' ! 

619-14 RM. 441-(1941) IM.LJ. 623 
—86 163 and 164 A—ApplicaUlUy aod acope— 1 
Landlord puTchasing holding at revenue sale—Reniedio 
op:n for rent and damages—Landlord ohtjjninc ' 
poMeaaloa without suit—Suba^nent suit lor laewe'pio ' 
fits between dare of sale and date of po«»e>sioq agabsi j 


MAD. GBN. BALES TAX. ACT (1939). 

occupant—Maintainability—S. 124. See 1941 Dig , Col 
840. M.VHARAJAH OP PllHAPURAM S'. MaNGAMMA 
2011.0. 272=16 EJil. 294=A.1.R. 1942 Mad 148 
= (1941)2 M.L.J.781. 

- 8 . Application under S. 20 A—Appeal 

to District Judge from detition of Collector—Stcond 
appeal — Competency^ C. P. Code, S. lOO. 

The right of second appeal in the case of applications 
under the Madras Estates Land Act is limited, under 
S. 190 of the Act, to orders passed on appeal by a 
District Collector under-specified sections of which 
8 . 20-A is not one. The decision of the District Judge 
in an appeal from the decision of the Collector on an 
application under S. 20-A of the Act is only an appeal¬ 
able order and not a decree witbin the meaniiig of 
S. 100, C; P. Code, and no second appeal lies to the 
High Court from the decision of the District Judge 
(Byers, J.) PROVINCE OF MADRAS v. KaNNIVADI 
ZamindaR. IJiJt. a942) Mad. 969=203 I.O. 476 
= 16 R.M. 642 - 65 L.W.463-1942 M.WN 446- 
A.I.E. 1942 Mad. 699=(1942) 2 M.L.J. 162.' 

-^8.213—Applicabihiy—Suit by person other than 

tenant or registered paitadar—"Any person aggrieved ” 
See 1941 Dig., Col. 842. SATTlRAjUf/. VenkataRat- 
NAM. 200 1 0. 639 = 16E.M.96-(1941) 2M.LJ 
646. 


■ •». —scope—Sale of holding for decree for 

amount not due to xemindar—Suit to recover money 
paid to set aside such salt—Claim against xemindar and 

against tenants who were bound to pay alleged does_ 

Jurisdiction of Civil Courts. 1941 Dig., Col. 842 
Sattirajo V. Venkataratnam. 200 LO. 639-16 
E.M, 96-(l941)2Mi.J.846. . 

MADRAS FOEB 8 T ACT (V OF 1882). 8 . 66 — 
Presumption under—Application of. See 1941 Dig 
Col. 843. V. Kami Reddv. In re. 14B.M.869- 
43 Or L.J. 161=AXB. 1942 Mad 26. 

MADRAS OAMINQ ACT (lU OF 1930), 8 5- 
‘‘ Common gaming bouse". See l94l Die . Col 84 S 
Periya Yblumalai Chbtti, Jn re, ILR fiSAny 
Mad. 163-43 Or L.J. 81-(1941) 2 M L.j 363 ^ 

Sb. 6 and Magistrate satisfied that seiture 
of money was on reasonable suspieion and that money 
intended to U used for gamsng-Can order em. 

Under S. 5 of the Gaming Act, there is no necessity 
on the part of the prosecution to prove that money seised 
from persons in a gaming bouse was used ox even 
ini^ed to be used for gaming, because the police are 
entit^l to seize on reasonable suspicion. If the Magi*, 
trate, under S. 10 of the Act, considers that the money 
was seized on reasonable suspicion, he is eoUtled to ordw 
It to be confiscated. Where the MagUtrate brings his 
mind to bear on the question end U saUsfied that the 
persons found in a common gaming house intended to 
u^ themoney found on their persons for the purpose 
of gammg. he u i^Ufied b ordering coofiSitS: 

MA^E^OENE^L SALES TAX ACT (IX OF 
19S9)-b«po-If „/rr-rvrrr-Tax oo first Lei of 
goods produced in province-Power .f ProfincSal 

1941 I?*. AhL ' * (45)srd Li>t U 

« I’iiOVlNCE os MADK^sr. 

(1941)2 ML J. 607, 

of taxon fifs r.;. 

between fonrrs of Pedera:and Prot%m. ni Up*l*turee^ 
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MAP. Gen. sales tax act (tdss), 3 . 15 . 

GntrHtnent of Ir%dia Act, Sik. VI I, List /, Entry 
No. 45 5 List IIy Entry No. 48. 

The Madras General Sales Tax Act is tioi ultra tires 
in so far as it purports to levy a tax on first sales, that 
is, sales by the manufacturer or producer. Under the 
Government of India Act, the Federal Legislature has 
an exclusive power (List I, entry No. 45) to impose 
duties of excise, and the Provincial Legislature an ex* 
elusive power (List II, enti? No. 48) to impose taxes 
on the sale of goods, and this power extends to sales of 
every kind including first sales. The expression “duty 
of excise” is wide enough to include a tax on sales, but 
where power is expressly given to another authority to 
levy a tax on sates, “ duty of excise must be given a 
more restricted meaning than it might otherwise bear. 
A tax levied on the first sale of goods must in the 
nature of things be a tax on the sale by the manufac* 
turer or producer, but it is levied upon him quo seller 
and not qua manufacturer or producer. If a taxpayer 
who pays a sales tax is also a manufacturer or producer 
of commodities subject to a central duty of excise be 
may have to pay two taxes, but the two taxes are econo* 
mically separate and distinct imposts. It is natural 
when considering the ambit of an express power in 
relation to an unspecified residuary power to give a 
broad interpretation to the former at the expense of the 
latter but where, as in the Government of India A^» 
there are two complementary powers each expressed in 
precise and definite terms there can be no reason for 
giving a broader interpretation to one power rather 
than to the other. The American and Australian dwi- 
sions should not therefore be blindly pao' 

iCwvtr, C.J.,Varadachariar and Beaumont,//-) 

VINCE OF Madras v . Boddu 

I.L.E. (1942) Ear. (F.p.) 72 ;2001.a 651 8 

736-15 BT.0.1=65 L.W. 387*23 

46 0.W.N. (r.S-)38-1942 327 . 

-S. \i-P-w.r -f . afUr daU fi«d 

in anticipation of commtsston or 

for Paywrw/—Sales Tax Act confers 

S. 15 ofthe Madras jn anticipa* 

no power on a committed. Where on a 

tion of an offence s. l5, in respect of the 

conviction for an .j,e (ax due from him within the 
accused’s failure to P*7 sentences the accused to a 
time allowed, the ’ ment for a month in default of 
finewith simple«®P^ g,iine ge u directed to pay a 
payment and »t jay of default after t|^ date 

fine of Rs. 5 {he tax, that part of the order 

fixed for P»y®?'''„osition of the fine at the rate of Rs. 5 

relating to the »m^ ^,^st 5 ^ set aside. 

per day SATHAR SaHIB, In re. 66 L.W. 

(^y<''^'A^JwJf. 820 (l)=AJ.B 1943 Mad. 128 

40 » 1942 j 7go. 

*b( 1942) 2 ■/jj‘j__AppiicabilIty—Ignorance of rules 

-- rr saves liability—Failure to submit return 

^iS'^ilful. See 1941 Dig., Col. 844. SWAUl- 
-If *° ayYAR. f» re. 198 I.0.196= 14 B.M. 423- 
NaTHA A 63^1942 M.W.N. 425=48 OrL.J.S27= 
66^^1942 Mad, 290-(1941) 2M.L.J. 1046. 

46(a )—Turnover and assessment rules, X. 11 
Amendment during pendency of proseeution^If can 
make failure to submit a rrturn an offence retrospee- 

^*Bv'an amendment of the rules In one year an act or 
■ i/io 5 b the previous year cannot be made an offence. 
WhS: at the time the charge wae laid against the 
.hat he had failed to submit a return under the 
^adSs General Sales Tax Act and eyaded payment 9f 


MAD. H. C. (0.8.) BULBS. 0,18. B. 8 . 

tax, be was not required by the Act to make a return 
but during the course of the hearing the Provincial 
Government made an amendment to R.ll, which if made 
on the 1st April, 1940, would have meant that the 
accused would have been liable to make a return. 

Held, that the amendment of the rules could not 
create an offence retrospectively and the accused cannot 
be lawfully convicted of offences falling under S. l5 (a) 
and (tff) of the Act. (Leaek, C./. and Happell, /.) 
PATTABIRAMA AVYAR,/«r/. 204 1 0 12 - 65L W 
607-1942 M.W.N. 686 -AIB. 1942 Mad. 736 (1 
-(1912) 2 M.L 3. 248. 

MADBAS BEBEDITAB7 VILLAGE OFFICES 
AOT (HI OF 1896), 8 . 6 —Scope—Assignment of 
standing crops on main land—If prohibited. See 1941 
Dig., Col. 844. PUNVA RAULOS-. KHCTRA GaNDA. 
197 LO* 665-14 B.P. 329=8 B.B. 276-A.I.B. 

1942 Pat. 133. , « 

-Ss. IS and 21 —Jorisdiciion of Civil Court- 

Suit by claimant to office by right of succession—De¬ 
fendant alleged to be appointed in violation of S. 10 (2) 
—Suit in Civil Court to declare defendant's appoint¬ 
ment invalid—Maintainability. See 1941 EHg., Col. 
5U5 NaRASIWRA RAO V . vbnkatramana Rao. 
S? I.0.761=14 Bja. 378 - (1941) 2 M.L. J. 439. 

_SB. IS and 14 (1)—Scope and effect ~Sttit for 

recovery of lands attached to office of village blacksmith 
—Mesne profits for more than 3 years —Power to 
award— Plaintiff's minority—If ground for extension of' 
limitation. See 19H Dig., Col. H5. KRISHNA ReddI 
p, PEDA SatYAM. 200 LO. 38 = 14 B.M .670= 
(1941) 2 M.LI. 91. 

— .8. 21— Applicability and scope—If controlled by 
S. 13—Alignment of Rajabhogam by holder of office— 
Suit by assignee against tenant of bolder—Jurisdiction 
of Civil Court. See 1941 Dig., Col. 845. Punya 
RaULO p. KHETRa Ganda. 197 LO. 666-14 E.P. 
329 = 8 B.E. 276-A LE. 1942 Pat. 183. 

I a. 21—Scope—Suit to declare that claimant to 
village office is not the adopted son of prior holder- 
jurisdiction of Civil Court. See 1941 Dig., Col. 845. 
Kambswar Rao v. Iagannadha Sastry. 1991.O. 
16=14 EM. 668-(l941) 1 M.L.J. 12. 


- .g. 23 —Scope—Dismissal of village officer under 
S. 27—Remedy—Separate suit—Maintainability. See 
1941 Dig., Col. 846. RAMI NaIDU v . SECRETARY OF 
State. 2011.0. 126=16 EM. 228-A.IB. 1942 
Mad. 127-(1941) 2 M.L.J. 677. 

MADBAS HIGH OOUBT (OBIGINAL SIDE 
BULBS—Company Rules, R. 91 —Construction and 
scope—Power of Court to excuse delay in filing affidavit 

of proof of claim— Grounds—DesirabiJity of 
ment of rule. See COMPANIES Act, SS. 191 AND 229 

AND Madras Company rules, rr. 83 and 91. 

(1942) 1 M.L.J. lex. 

0 13 B. V3—APPtaI^Order of Master grant¬ 
ing leave to bid under 0. R.%^If indicia! or ad¬ 
ministrative—Right of apP«sl- e, « 0 * ,k* 

In sraoting to bid noder 0. 18, K. 8 of t 
High Court Original Sides, Rule, the Master is not exer¬ 
cising a judidal, but merely an adminUlrative or mmU- 
terial function, and 0.13. R. l9 of the Original Side 
Rules does not therefore permit of an appeal from an 
order granting leave to bid. (JCrisKnarwand 

gar. /.) EmBARUp.VIDAVALLIAMMAL. M3 LO. 

187=16 B.M. 694=1942 M.W.N. 449-AlB. 

Mad. 695- (1942) 2 M.L 3. 148. 

-0. 18, B. Z—Function of Court underwit 

tied or ministsrial—leave to bid—Grant of-ddOtV^' 

ifrediom* 











745 


INDIAN DECISION^. 


746 


MAD. H. 0. (0.8.) BULBS. 0. 4A. B J. 

The general rale, in casea of applicationa for leaee to 
bid, U that leave to bid U not to te granted onteu the 
decree bolder is prepared to bid for not less than the 
atnoQDt due to him for principal bterest and costs, and 
that that course shunid be followed unless the Court 
otherwise orders. Before the Court otherwise orders, the 
Court has of coarse to take into account the facts and 
circumstances of the case t but the mere fact that when 
a Court, in granting or refusing leave to bid is acting in 
a ministerial capacity has to t^e into account certain 
considerations before making its order, is not a good 
reason for holding that the order becomes a fudidal 
order. Even when a Court acts in a ministerial capacity, 
it does not mean that the Court is entitled to act arbi 
trarily. {_Krishn»fwom% Myyamfur, /.) EmbARU v. 
VedaTALLI AMMAL. 20S LO. B.M. 694- 

1942 M.W.N. 449-A.IB. 1942 Mad. 696-(ie42) 2 
M.LJ. 148. 

——0. 46, E. 1 (d)—Applicability—Order under - 
Conditions for making of. Set 1941 Dig., Col. 846. 
VCNUGOPALA MUDALlARf. EMBARU NAIOU. LLE. 
(1942) Mad. 187=200 I.O. 858>=16 E.M. 30- 
(1941) 2M.LJ. 378. 

MADBA8 HIGH OOUET (OBIGINAL SIDE) 
IN30LVEN0Y BULBS (1933), 0. 17, B. 19~, 
PaymtHts made under eamposiiian —#/ O/fidal 
Attifttee ta charge eommiition. 

It Is the settled practice of the Madras High Court to 
allow the Official Assignee to charge commission on 
payments made under a composition, and R. l9 of 0. l7 
of the Original Side (Insolvency) Rules is wide enough 
to permit of this. {Leaeh,C. J. and Lakshmana Raa, 
J.) SUBRAMANIA AtYAR V. OFFICIAL ASSIGNEE, 

Madras. 1942 M.W.N. 630-66L.W. 616-A.I.B. 

1943 Mad. 12-(1942) 2 M.L 7. 448 

MADRAS HINDU BEUGIOUB ENDOW¬ 
MENTS ACT {U OF 1927). 8s. 9(6) ud(6) 
—Scop^—Cl. (6) if to be read into Cl. (5)—Temple 
trustee succeeding by nomination by predeceum—Ii 
temple * excepted.' 5'/r l94l Dig., Col. 847. BhaSH' 
yarar Madras H. R. E. BOARD. 199 LO. 822- 
14 B.M. 688-(1941) 1 M.L.0r. 260. 

• "8 . 43 f \)—Trutree—Paxieer t» iimiss arthaka 

of templi-^Diimiital teUkaut framing tharge and 
mitheut giving opportunity to explain eonduet or to ehoto 
eause. 

Where a trustee dismisaea an archaka of a temple 
without framing any charge and without giving him any 
opportunity to explain his conduct or to show cause, 
such dismissal Is high handed and oppoaed to the princi¬ 
ples of natural justice, and Is therefor* unsustainable. 
{AMnr Pahman and Somarya, //.) KaLLALAGAR 
DETASTHANAMr. THIRUMALAI NAMBIAR. 1942 H. 
W.N 769 

"■■■ '8. 48 (2) and (Sy'^Applieahilitf-^Triutee’e 
order eonhrmed ty ffimdu Endotememti fioard-~ 
Pinalit)r^omJitiomt—/tiritdietion of Ctvil Court. 

It is only in cases where the tiustee bu actually acted 
for the reasons given In S. 43 (1) ol the Madru Hioda 
Religions Endowments Act and enumerated in the last 
paragraph that the provisions of S. 43 (2) and (3) can 
be attracted. There is no doubt that a trustaecan 
exercise the posreis mentioned io S 43 (1) only when 
(he reasons given In that clauM are found by him to 
have existed and not merely becsute be purports to seek 
shfiter behind them on grounds whkh could not be 
KmtgM srithlr* the amhit of S. 43 (IV A Civfl Court it 
not a court of appeal; bat it Is open to tk? Civil Court 
toeratnlne the rounds rn which tba t'^tve 
Ka» acted twJ to ascertain wbethn th •*tnld ee thev 
cvwrld no) bf brought nader the tsctixjr, CWl Chart 
hultori^ tb ^ nd mmSk 


HAD. H3. ENDOWMENTS ACT (1927), 8. 66-A. 

whether any of the reasons did in fact exist which 
would confer jurisdiction on the trustee to act under 
S. 43, and if it be found that they did not exist, be 
most be held to have exceeded the powers conferred 
on him by S. 43, and the decision of the Board con¬ 
firming the trustee's acts cannot be regarded as final. 
In the absence of the finality of that decision the juris¬ 
diction of the Civil Court is not ousted. {Abdur 
Rahman and Somayya. JJ.) KALLALAGAR DeVAS- 
THANAM V. THIRUMAUI NAMBIAR. 1942 M.W. 
N 769. 

■-S. 44 B (2) (d) (J )—Powers of CoUeeior in ap- 
ptai’—Notice to respondent’—Jf condition precedent to 
issne of—Order without neti(e—Writ of certiorari 
Itsue of. 

Notice to respondents is a condition precedent 
to the exercise of appellate powers the District 
Collector under S. 44-B (2) (d) (i)of »be Madras Hindu 
Relieioos Endowments Act. Before he exercises his 
power to reverse an order passed by the Revenue 
Divisional Officer under S, 44-B (2), he must serve 
notice on the respondents and give them an opportunity 
of being heard. An order pas^ wtboot such notice is 
without jurisdiction and is liable to be set aside by the 
High Court by the issue of a writ of certiorari. The 
fact that the order is substantially correct is no ground 
for not issuing a writ. (Leaeh, C./. and Lahtkmana 
Rao,/) Vai.liappa Chettiar *». Arandi. 66 L- 
W. 616-1942 M.W.N. 806-AIB. 1942 Mad. 706 
“(1942)2 ML J. 470. 

-8. 60 (,%y—APplieahility—Temple Committee not 

eomtituted at all—Powers of Board and president to 
exercise Powers and perform duties. 

S. 60 (a) of the Madras Hindu Religious Endowmeuts 
Act is not confined in its application to a temporary 
abaence of the temple committee, but also applies when 
the committee contemplated by that sab<]aoM bad 
never been appointed at all. The words of S.60(«) 
are quite general and provide for tbe exercise of the 
right by the Board and its president in all cates where a 
committee such as is referred to in S. 43 (2) of tbe Act 
has not been constituted or is not in existence. (Ahdur 
Somarya, JJ.) KALLALAGAR DeYAS- 
THANAM r. THIRUMALAI NAUBIaR. 1942 M.WN. 
769. 

8.68 (m amtndad In 1986 )—of Board 
to appoint managing trustee. 

Under S. 63 of the Madras Hindu Religious Endow¬ 
ment* Act, as it now stands (after the amendment in 
1935), tbe Board of Commis-tioners bas power to appoint 
any trustee, whether hereditary or non-bereditary, to be 
the managing trustee for a period. If the Board, how¬ 
ever, purport to confer on one of the trustee* all the 
powers of the general body of Uustees, that would no 
doubt be exceeding their powers. (Loach, C.J. amd 
latshmama Rao. J.) KR1$HNAMaCHARLU r. RaNGa- 
CHARLt). 1942 M.W N. 7S6»66 LW 602(1)«A. 
I*. 1948 Mad 188-(1948> 2 M L.J. 687. 

- —8. 68-A (1)—A''«ei.r tmder—Srrtiee on r-tmag 

inf trustee amd CommtJri'uer—.Smf^. teucy. 

Where the pi'tlce ander S, 6S-A(!)Qf thc Ma.’ris 
Hindu Rcligioui Kndewmer.;-. Act is sem-; ■tbe 
managing trustee ol a temple mho . harge of sU 
etTiiowment*, and al*o c-o tbe Con'^l-sl‘'rer wSo - 
i"sperting ard rareMiri-^i rffirtr j- r*Utl.->o to tb* 
timpW. such ter-ir* »* • v*6d »nd is re* 

deferdre OP the ftnend tha* • i pr *#rrrd tb# 
Athiua,o*t wV.'< have apnearr* * tSr r "sg-ff '**■ 
(loaet.C.J.and Byati, <\TiRa'i*MA?*KTVARl- 
‘ M R. R, t. BQaKP. MaiSLaB tmUM. 












747 


THE YEARLY DIGEST, 1942 


74 « 


BIAD. B. B. ENDOWMENTS ACT (1927), S. 69. 

N LW. 650«AJ£. 1943 Mad. 104« 

(1942) 2 M.L. J. 403. 

. 'S. 69 —Endowment for nilya nivedya and deepa- 

ratkana in temple —If special or general—Ualility to be 
proceeded against as temple property. 

An endowment for nitya mvedya and deeparadbana 
in a temple is a general endowment to the temple and 
is not a special endowment. It is temple property and 
can. as such, be proceeded against for the contribution 
payable by the temple under S. 68 of the Madras Hindu 
Religious Endowments Act. {/fuppuswami Ayyar, J,') 

Hindu Religious Endowments Board, Madras 
S-. Ramiah. 204 I.C 241=1942 M.W.N. 808=65 
L.W. 631= AJJfc. 1942 Mad. 722=(1942) 2 M.L.J. 
493. 

— ■ - 8 , 69 —Limitation ^ Contribution—Eight of 
Board—If limited to current year—Eight to collect 
arrears. 

There is no time limit for the levy of contribution 
under S. 69 of the Madras Hindu Religious Endow¬ 
ments Act. There is nothing in the Act to suggest that 
the levy under the section should be in the year for 
which it is levied or in the next year. The Board can 
therefore claim and collect contribution not only for the 
current year but arrears for several fa«lis prior to the 
year in which it is claimed. (E'uppuswomi Avyar, J.) 

Hindu Religious Endowmenis board, Madras 
S'. SITARAMA ChaRVULU 66 L W. 849 = 1?‘42 M. 
W.N.763=A.I.R. 1943 Mad. 193 = (1942) 2 M.I.. 
J. 782. 

-S. 69 ( 2 )— Temple committee ceasing to function 

—Duties of Committee performed by Board Etg 

contribution under S. 69(2). > , „ and 

Where a temple committee ceases to tan «o , 
the Hindu Religious Endowments -ntg jn 

general superintendence o' *he committee 

the province performs all Rcligioas Endow- 

nnderS. 60 AoftheMadrasH.nda 

ments Act in addition to its own ° . ijv s 60 in 

entitled to the contribution ?{) o'fVhe' ict. 

addition to the contribution « ^ HiNDU RELl- 

(Leach, C./. and ^^^pnaRD MADRAS v SlNGARA 
GIOUS Endowments 734 = 65 LW. 782= 

CHaRYULU. 1942 2 705. 

A.I.R. 1943 Mad. y_^Suit by trustees against ex- 

——3. 73- aecounts — Previous consent of 

trustees of umple f<^ 

Board—Necessity. of a temple against the 

A suit by the p account of their trusteeship 

past trustees for ® F jgfgasance, malfeasance and non- 
wlth ,ainable under the general law. To 

»£easance „joas consent of the Hindu Religious 

such a suit th P . necessary under S. 73 of the 
Endowments _ jj j^us Endowments ^ct. The general 
Madras Hindu g g2, C. P. Code. 

last paragraph of the former section fS. 73) is 
nt to refer only to the classes of cases referred to in 
/|) and other sections of the Act. Suits which do 
not fall within the scope of these sections can be tried 
under the general law (ILorwill./.) ManjESHWAR 
SRIMAD ANANTHR.SHWAR TEMPLE v. VaIKUNTA 
BhaKTA. 1948 M.W.N. 17=C1942) 2 M L J. 757 
—ft 78 (8)— Scope—Administration or manage 
ff,ffft~^rder by trustee dismissing arehaka eonfirmed 
by Board-Suit bv arehaka to dTclare orders ultra vires 
and illegal—If barred. ■ ' . o 

The words “administration or management ’ in 5. 73 
(3) of the Madras Hindu Religious Endowments Act 
cannot possibly be taken to cover or include the case of 
a dismissal of an arehaka of a temple by the temple 
trustee. The administration or manegement rausl be I 


MAD. IMP. ESTATES ACT (1904). S. 4. 

with reference to the “religious endowment," i./., with 
reference to the property mentioned in the definition of 
the expression "religious endowment” in S. 9 (11) of the 
Act and not with respect to the dismissal of an arehaka. 
A Suit by an arehaka to set aside bis dismissal by the 
trustee relates to a personal right and as long as there is 
no question relating to the administration or manage¬ 
ment of the endowed property, the suit cannot be held 
to be barred under S. 73(3). S. 73 cannot therefore 
bar a suit by an arehaka for a declaration that the orders 
passed by the trustee dismissing him and the orders by 
the Board confirming the same are ultra vires and 
wholly illegal and unjust. (Abdur Eahman and Soma- 

yyo^ JJ.) Kallalagar dfvasthanam v. thiru- 
MALAI NAMBIAR. 1942 M.W.N. 769, 

——S. 84 (2)—Appeal—Competency—Revision. See 
1941 Dig.. Col. 848 Bhashyakar v . Madras H. r. 
E BOARD. 199 I.o, 822=14 E.M. 638 = (1941) 1 
M.L.J. 260. 

——Oh VI—Applicability—Temple managed under 
scheme settled by Court under S, 92, C. P. Code-^ 
Powers of Board. See 1941 Dig , Col 848 DeIVaSIKA- 
MANi ponnambala Dbsikar S', Board op Com¬ 
missioners FOR H. R.E.. Madras. 200 I.C. 469 
*lfiB.M-46=(1941)2M.L.J 176. 

_Oh- VI-A— Notice to managing trustee under 

^ Failure to file objections—Defects feinted out 

wtll-founded—Plea that managing trustee was net 
responsible for some defects—If available. 

Where most of the grounds of complaint against the 
management of a temple are well'founded, the mere fact 
that the managing trustee is not responsible for some of 
the defects disclosed is no ground for the Board not 
taking action under Ch. VI-Aofthe Madras Hindu 
Religious Endowments Act; and the High Court will not 
interfere -with the order of the Board removing the 
trustee and framing a scheme, unless it is shown to be 
perverse. Where, further, the managing trustee who is 
given an opportunity to file objections fails to do so, the 
Court mav refuse to allow objections to be raised in the 
suit filed by him to get rid of the order, (Leach, C-J. 
and Bytrs, /.) SUBRAMANIA PaNDARASaNNADHI 
v.H R. E B'sard. Madras. 1942 M W.N. 665'^65 
L W. 660=A.I.B. 1943 Mad. 104=(1942) 2 M,L J. 
403. 

MADRAS IMPARTIBLE ESTATES ACT (II OP 
190i)—Holder of impartsble estate—Position of- 
Legtfee of debt payable out of estate sueecedsng to estate 

—Effect—Merger—Debt—If extinguished. 

After the passing of the Madras Impartible Estates 
Act, the holder of an impartible estate In 
the same position as the manager of a Hindu Joint 
family. He is an owner subjsrr to limitations and is not 
an absolute owner. Where a perwn succeeding to suen 
an ancestral impartible estate also happens o 
recipient of a legacy consisting of monies and 
ingsdue by that estate, there is no merger and the 
legacy Is not extinguished. He has a dual capacity: in 
re-pect of the legacy he is absolute owner and in 
of the impartible estate, he is not. ^Bell. /.) v i&- 
WESWARA GaJAPSTHI RaJv. RaJAH 
RAM. 204LO. 343=1942 M.WN. 810-65 LW- 
638=AI.B. 1942 Mad. 743=(1942) 2 M.L.J. 496- 

-S. Scope—Property incorporated into im¬ 
partible tsmindari after Liability to ‘ _ 

execution of personal decree against last hoiti 

fncorporaiioH by manager—If tffeetive. -^«hes. 

The holder of an impartib'e estate can. if he 
incorporate into it any >ther immovable property 
he owns, and wher- there has been such an incorpow^ 
of fresh iteiQS o4 properties after 1904 into an 
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UAT>nAR IKAliS ACT (186»>. 

bleMUle, tbote items also cannot be sUeoated,and 
therefore cannot be proceeded against in eiecntion of a 
personal decree against the late holder of the estate after 
it has passed to his snccessor. The incorporation, 
bowerer. most be the act of the owner himself and not 
of a person managing the estate for him. and 

UhAauma Ra* *. //•) RaMIIR v. RaMASWAMI 
Pandia ThalaVanar 1942 M.W.N. 286 «66 L. 
W. S17-A-I.E. 1942 Mid. 815-(1942) 1 ML J. 41. 
&IADBA8 INAMS ACT(Vni OP 1869)— 

Ritit af CfttrnmtMl U itre^U from iU evm grant. 

While the Act eatends a certain protection to holders 
and occopiers of the lands it contains no provision 
entitling Government to derogate from Its own grant or 
from the grant which it has recognised and con 6 rmed. 
On the other band if once it appears that a grant carries 
DO right lo the land bat only a right in the revenue from 
the village the proceedings of the inam commission will 
have no effect to change its character or to wt in the 
inamdar a sob)ecl-matter not belonging to him. (Sir 
Gforgt Raniin,) StCnrrAhV or Statk v. Vabada 
THirta. 69 I. A. 22-L L. R. (1942^ Bar (P.O.) 
49=I.I»B. (1942) Mad. 898=14 E.P.C. 140 = 2001. 
0 1 - 65 L.W. 366 « 8 B.B. 686 = 1942 M.W N. 609 
“A.I E. 1942 P.O 21= (1942) 2 M.L.J. 367 (P.O.). 

MADRAS IBEIGATION OESB ACT (Vll OP 
1866) 8 . \—/nnmdar’s right to wattr — Mtaiure af. 

The limit or measure of the inamdar’s right to water 
is not the extent of land coltivated as wet, bat is set by 
the physical conditions such as the size of the channels 
and the nature and extent of the sluices or weirs, if any. 
governing the amount of water which enters the chan- 
nels. But this does not mean that at al] seasons be is 
entitled to a volume of water amounting to the full 
capacity of the channels. It Is only meant that up to 
the measure of that capacity he is entitled to such water 
as can flow into them, the condition of the “river” or 
“oDper channel” being what it is from time to time. 
(Sir George Rankin.'i SeCRETARV OF STATE V. 
VaRADa Thirta. 69 LA. 22=I.LR. fl942) 
Bar. (P.O.) 49=1 L.R. (1942) M*d. 893=14 E.P.O. 
140=2001.0 1 = 8B.E. 686=66 LW. 366=1942 
M.W.N. 609-A.I.E. 1942 P.O- 21=(1942) 2 M.L.J 
867 (P.O.). 

-3. \ —Pamr to levy coaler eest—Ctu^lf in 

nature of land tax. 

Water cess levied under the Madras Irrigation Cess 
Act of 1865 is in the nature of a land tax. Where 
under a grant or a treaty no land tax is leviable in res¬ 
pect of certain lands, the Government has no power to 
levy a water cess at all, whether it be in resnect of the 
first or the second crop. (Bveru /.) PROVINCE OP 

Madras v. Lady of Dolours Convent. Trichi- 
NOPOLV. 204 LO. 393=1942 M.W.N. 461=65 L.W. 
482= A.IB. 1942 Mad. 719-(1942) 2 M.L J 160. 

8. 1, Entitled to irrigation"—Mean¬ 

ing. 

The inamdar is entitled to irrigation without separate 
charge if he has a right to the water by virtue of his 
inam and as one of the rights covert by the jodi 
which it bears. (Sir George Rankin.') SICRITaRv OF 
State v. Varada Thirta. 69 L A 22=1. Ii. B. 
(1942) Ear. fP.O.) 49=LL.E. (1942^ Mad. 893=14 
EP.0.40 - 200I.0.1-8B.B. 686=66 L.W. 366 = 
1942 M.W.N.609=ALE. 1942 P.O. 21=(I942'l 2 
M.L.J 367 (PO.). ^ 

• ■ - — 8. 1 (y>)—Liability to ettt—Lanit 
irrigated with toater from tank formed in ryot's potto 
land^Tank supplied witk water /tawing through ggo^ 
emment ekmenet^Rigkt of cevtrnsmnt to levy water, 
eofs. 
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LOCAL BOARDS ACT (1920). 

Where the lands of a ryot are irrigated with water 
taken from a tank or kuttai formed in the patta land 
of the ryot himself, and it is found that the water 
flowing through a vari or channel belonging to the gov¬ 
ernment is the main source of water-supply to the said 
tank or kuttai, the government is entitled to levy irriga¬ 
tion cess under S. 1 (^) of the Madras Irrigation Cess 
Act. The ryot is liable to pay cess when it is neither 
claimed nor shown that he is entitled to take the water 
flowing through the vari and irrigate his lands or that 
the water flowing through the channel which empties 
itself into the tank is a recognised source of irrigation 
for bis land. (fCuppuswami Ayyar, /.) MaRIMUTHU 
PlLLAI V. PROVINCE OF MADRAS. 1943 M.W.N. 74 
-A.LE 1948 Mad. 132 = (1942) 2 M.L J. 781. 
MADBA 8 LAND ENOBOAOHMENT ACT 
(m OP 1906), 8 . 6 —Scope—Grant of site by Gov. 
ernment — Cancellation — Subsequent assignment by 
Government to another—Suit by latter for possession 
from first grantee in Civil Court—If barred. See 1941 
Dig., Col. 849. KRISHNAMACHARIAR V. LAKSHMI 
Ammal. 201 lo. 348=16 B.M. S16-A.I.E. 1942 
Mad. 76- (1941) 2 M,L.J, 607. 

- 8 . 9—Sale for recovery of penal assessment 

—If prevails over prior encumbrances. See 1941 Dig., 
Col. 849; Secretabv OF State Jodaraj Dhui;a- 
JEE. 201 LO. 336=16 E.M. 312=1942 M.W.N. 268 
-A.I.E. 1942 Mad. 344= (1941) 2 M.L.J. 993. 

B. 14, Expl.— aetion"—Motice elttim- 
ing penal assestmeni—Suit for declaration of title and 
injunetion to restrain penal assesstHent — Limitation'- 
Limitation Aet, Art, 120. 

S. 14 of the Land Encroachment Act does not apply 
to a suit for declaration of bis title and for an injunc¬ 
tion to restrain the Government from levying penal 
assessment brought by a person who has received a 
notice from the Government claiming penal assessment. 
"Levied” in the explanation to S. 14 means "collected” 
and therefore the mere sending of the notice does not 
constitute any grievance at all. The limitation applica¬ 
ble is not S, 14 of the Act but Art. 120 of the Limita¬ 
tion Act. (King. J.) SUBRAMANIA IYER v. PRO¬ 
VINCE OF Madras. 203 1.0. 271=16 E.M. 629 = 
1942 M.W.N. 6S3-A.LE. 1942 Mad. 660 =(1942) 2 
M L. J. 223. 

MADRAS LOCAL BOARDS ACT (ZIV OP 1920) 
'—Surcharge—Panehayat Board—Surcharge order 
Xtgaintt—Conditions of validity. 

An order of surcharge Can be rightly levied against 
the president of a Panchayat Board only when loss to 
the ^ard has been clearly establish^. If the Board 
is left without any legal remedy in regard to sums pay¬ 
able to them then, such loss has been clearly established. 
But if all that can be said is that when i legal remedy is 
resorted to, it is probable that there will be difliculties in 
realizing the fruits of the decree, or that the Court will 
not award the actual costs which the Board may Incur, 
then no present loss can be taken to be proved. Where 
owing to the indifference of the president of a Pancha¬ 
yat Board certain leases were not taken in writing, 
although the Board is precluded from filing suits for rent 
specifically so called, still a suit can be filed for 
damages for use and occupation, held, tbe amounts doe 
to the Board from the lessees could not be surcharged 
against the presdent. Where certain persons are 
permitted to carry on trades without ever being called 
upon to take out licences and pay the requisite licence 
fees, it cannot be said that any licence fees are leftlly 
due from such persons ; and at there is no right of snit 
available to the Panchayat Board in tbe matter, there 
can b» a valid SQi^«rge order agahn the 
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UA0BA8 LOCAL BOABDS ACT (1920) S.8. 

president of the Board. Where, due to the negligence of 
the President, house-tax' due by certain persons fort a 
particular year was not demanded and became time- 
barred and was written o£f as irrecoverable, a surcharge 
order against the president would be proper, especially 
where there was no evidence as to the liabiSty of the 
persons from whom the tax was due to pay such lax. 
\lCinz and Byirs, //.) RaMaSWamY MUDAUAR 
V. DaRGAN. 65 L W, 188=1942 M W.N. 249=A.I 
B. 1942 Mad. 463=(1942) 1 M.L.J. 394. 

-S. 3 (22)—Ryot under Madras Estates Land Act 

—If tenant—Liability for local cess. See MadRaS 
Local Boards act. S. 88 (1942) 2 M L J. 685. 

*■ ——8. 19 and B. 1—Scope and effect—Declaration 
—If final as to factum of election—Power of Court to 
adjudicate as to whether election was held or not 
See 1941 Dig., Col 849. RamamurTHY v. Ven- 
KATANARAYANA. 2001.O. 612=16 R M. 99=(1941) 
1 M,L.J. 190. 


'■ S. 67 And PTOTiB(y—Seafe^Xetfi/u/icn reducing 
salary retraspedively—Validiiy—Resolution reducing 
salary-emission to state whether immediate effect will 
he given—Effect—Right to three months' notice — R. 19. 

The validity of a resolution passed under the proviso 
to S. 67 of the Madras Local Boards Act is not depen¬ 
dant upon the validity or the invalidity of a resolution 
passed under Cl. (1) of S. 67. S. 67 (1) is general and 
it does not follow that a resolution for a general reduc* 
tion in establishment charges necessarily involves the 


MADBAS LOCAL BOABDS ACT (1020), 8 . 157. 

M.W.N.698=AXB. 1943Mad. 18S=(1942) 3ML. 
J. 666. 

8 . 93 (1) and Scb. IV, B 10—“Transacts 
bpsiness"—Meaning of—Place of employment — Cotn- 
Pany—Liability to pay profession tax. 

The expression "transacts business" in S. 93 (1) of the 
Madras Local Boards Act means "carries on business,” 
and a company carries on business only at the place 
where it enterv into contracts in connection with its 
business. Where a company, formed outside the juris¬ 
diction of a District Board, “to acquire estates in any 
part of the world on which rubber or other produce has 
been planted or which are suitable for the cultivation of 
robber or other produce either in its prepared or raw 
Slate, and either wholesale or retail" grows robber 
trees and obtain robber from them within the jurisdic¬ 
tion of the Board, it cannot be said that the comparry 
transacts business within the jurisdiction of the Board 
when no contracts are entered into within it: and when 
the company has no office within the jurisdiction of the 
Board, the growing of rubber trees and obtaining 
rubber from them can only be regarded as ancillary to 
the business of selling rubber. Such a company is not 
therefore liable to pay profession tax to the ^ard under 
S. 93 and .Sch. IV, R. 10 of the Madras Local Boards 
Act. Nor can it be said that the company has a place 
of employment within the meaning of R. 10 of Scb. IV 
within the local area of the Board by reason of its em¬ 
ploying labour within the area. "Place of employment" 
means the place of employment of a person who is 


. , , , , , . . means the ptace or empioymeni or a perwn w,iu is 

reduction of the salary of any particular officer There employed and by reason of his employment Is liable to 
Is no jurisdiction In a Taluk Board to give retrospective profession tax. It cannot be said that the coip. 


effect to a resolution for reduction of salaries from a 
date anterior to the date nf the passing of the resolution. 
The fact that the Local Board seeks to give retrospec 
tire effect to it does not, however, render the resolution 
illegal; only it cannot give effect to it from an 
anterior date. Unless it has been expressed in the resolu* 
tion itself that order effecting reduction of salaries 
would be given immediate operation, i.t., trom the date 
of the service of notices, a servant whose salary is reduc¬ 
ed is entitled to three months' notice under R. l9 of 
Rules under the Act iyenkataramann Rao, /.) 
MANICKAM V Dl.ATRICT BOaPD. TRICHINOPOLV. 
1942M W.N. 77=A.I.B. 1942, Mad. 321=(1942) 1 
M.L.J. 195. 

8.78—Tank in Zamindari—Owner letting right 
to fish in tank—Liability to land cess. See 1941 Dig.. 
Col. 849. Zamindar OFNuzvint' Secretary of 
State. 199 I.O. 20=14 B.M. 608=(1941) 1 M L. 
J. 479. 

I gg. 88 and 89—Cess paid by zamindar—Suit in 
Revenue Court for recovery from onder-ienure holders- 
Claim for six years—Sustainability. See 1941 Die., 
Col. 850. VENKATASURYANARAVANA V. Tirupa 
TAYYA. 199 1.0. 474=14 B.M. 686=(1941) 1 M L. 
J. 779. 

■ -S. SS-^"Tenani’’—Ryot under Madras Estates 

Land Act—Liability for local cess—Local Boards Act, 
S. 3 (22 )—Madras Estates Land Act, S. 3 (l5). 

A ryot as defined in S. 3 (15) of the Madras Estates 
Land Act is a tenant within the meaning of S. 88 of the 
Madras Local Boards Act having regard to the defini¬ 
tion of tenant in S. 3 (22) of the Madras Local Boards 
Act. A ryot is therefore under a statutory liability to 
pay to the landlord the local cess paid by the latter to 
Government. The fact that the pattas issued to the 
tenant do not piovide for the payment of any local cess 
does not absolve of the ryot of such liability, (/'j/ewe// 
Sdstrt. /.) Srinivasa Rajagopala Aiyancar ». 
Santsana RAMA3WAM1 KOTL. 56L.W.783--W8 


pay profession 
pany is employed within the artfa, (_Leach. C.J. and 
Lakshmana Rao. /.) MaLABAR DISTRICT BOARD, 
Calicut p cochin Malabar Estates, i.td. 1942 
MW.N. 786*55 L.W. 833= A.I.B. 1943 Mad. 107 
= (1942) 2MLJ 722. 

-Ss 167 and Specific Relief Act (/ of 

1877). S. 56 {f)—Special officer restraining petitioner 
from construeting awtll OH a public road—Complaint 
filed—Suit by accused in Mansiff's Court and infunetion 
obtained against special officer from proceeding with 
criminal east—Chit Court’s rights to grant injunction. 

A *pe< ial officer of a Panchayat Board acting under 
S. 157 of the Local Bo3rd> Act filed a complaint against 
the petitioner for constructing a well and a structure on 
a public road. The petitioner thereupon filed a suit for 
establishing his right to the property and applied for an 
injunction to restrain the special officer from prodding 
witft the prosecution of the criminal case. The injunc¬ 
tion was granted. But as the District f 

he could proceed with the case under S. 223 o 
Local Boards Act. the Public Prosecutor 
sought to continue the prosecution on behalf of the 

Government. On revision. _ 

Held, that the order of the Ciril Court was im^^r 
in view of the provisions ofS. 56 (^)of the 
Relief Act. The Civil Court could not stay the cnmin^ 
proceeding directly. Even if the Court had the power o 
staying the proceeding, it ought not to have ‘ 

in this case and interfered with the course of justice 
another Court. The fact that the special omcer had not 
done anything to have the order of the Civil Couit 
aside did not however mean that the Magistrate co 
not poceed with the trial. All that the special oBiar 
had been ordered with regard to the criminal case 
that he should not further prosecute it. That woo 
raean that he might not himself take *1*7 ^ 

in the further prosecution of the matter. Th*t di 
prevent him from appearing and giving evidence i 

W39 so ordered by ^ 
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MADBAS LOOAL B0ABD8 AGfT (1920), B. 159. 

the District Magistrate in continaiag the proceeding In 
Ibis case b; permitting the Government to proceed with 
the proeecotion was wrong as the Magistrate did not 
take cognisance of the offence apon information received 
ornpon*his knowledge or wspicion. {Horvill, J.) 
EsaPPA ChettIar, Jh re. 204 I.O. S0«66 L.W. 
697=1042 M.W.N. 746=44 Cr-IiJ. 1S5=A.I.B. 
1942 Mad. 766 = (1942) 2 M t.J. 648 
■ --'8.159—Applicability—If depends on encroach¬ 

ment being oblectionable—Powers of President of l.oc 8 l 
Board—Fallnte to obey president's order for removal 
of encroachment—Offence. See 1941 Dig., Col. 850. 
President, Panchayat Board. MangaLagiri v. 
KOTAYVA. 198 1.0. 649= 1949 MW N. 160= 14 B. 
M.492»480r.LJ. 411=A.I.B. 1942 Mad. 979(1) 
-(1941) 2 M.L J. 1034. 

- S. 164 (1)—Applicability—Lease under S. 160 

(3) -Eipiry of lease—Lessee continuing and refusing to 
ob^ notice to quit—Offence—Notice issued under 
S. 159 (1) and not under S. IM (2)—If saves lessee from 
liability. See 1041 Dig.. Col. S'iO MURTHUZA SaHIB 
*/. Emperor. 199 1 0 . 316*14 E.M 589=48 CrL. 
J. 647=1942 MW N. 86 -A.I.B. 1942 Mad 269* 
(1941) 2 M L J. 1042. 

— 8 . 166 (4)— Seepe—Plying meter tlandet- 
tinely loitk 'Ut lietnet and witkput paying Heenee fee— 
Sight ef Distriet Board to rteevtr more than proper 
Heenee fee. 

It is not open to a District Board to recover from a 
person who plys a motor bus without licence a larger sum 
than what is permissible under the Madras Local Boards 
Act for granti'-g a licence. If a larger amount than 
what can be legally levied under the Act is recovered, 
it U open to the party who has made such a payment to 
come to a Court of law and ask for redress. Though the 
conduct of a person in plying a bus clandestinely without 
obtaining a licence and without paying the licence fee 
cannot certainly be regarded as correct or honourable, 
those considerations cannot justify collection of a larger 
amount as licence fee than what is permitted by the 
statute. {.Kunhi Soman, /.) MALABAR DISTRICT 
Board. Calicut p UNiTKr> motor (Coimbatore), 
LTD. 66 L W 63- 1942 M W.N. 360 = AXB. 19-12 
Mad. 319 (2)*(1942)1 M.L J. 203. 

- — 8l. 198 SUld VyJ—AppHeability — ‘'Otemer" or 

"oeeupier"—Manager net entitled to eollect rente and 
profitt—lAability to proeeeution for failure to take out 
licence. 

A mere manager, who is appointed for the purpose of 
seeing that the business is satisfactorily work^ and 
who pre'^umably is not entitled to collect the rents and 
profits of the business, is tteither the owner nor the 
occupier of the place where the business is carried on, 
so as to render himself liable under S. 193 read with S. 
207 of the Madras Local Bo.sids Act S. 193 read with 
S, 207 makes punishable failure to take out a licence 
only by the owner or occupier. / ) PUBLIC 

Prosecutor S'. Bhasksr Kamath, 1M2 M.W.N 
767=65L.W. 827(1)-A.I.B. 1943 Mad. 208(2)- 
(1942) 2 M L J. 628. ' 

—3.198 andScb VU^SeUing of firewood or 
hoy without Heenee—If offtmt. 

Schedule VII of 4 he Lwal Boards Act, unlike Sch. V 
of the District Municipalities Act, and Sch. VI of the 
City Municipalities Act, does not include either firewood 
or hay. Nor can these articles be brought under 
clause (•») of Sch. VIT, as 'comboMlble material’. The 
la*t«r eipreeaion should U confined only to thiogs that 
burn spontanessueb or with great reidinen like en’o 
<> 7 ^. Accordingly the telling of firewood and hay 
wfrtiout ItcMC* are not oflvKW xndbr S. 193 of tht 


MADBAS LOOAL BOABDS ACT (1920), 8.227-A 

Local Boards Act. {I/orudll, /.') Hariappa Patla. 
Inre. 66L.W.712(2)-1942M.W.N. 766-A.LB. 
1948 Mad. 186 =(1942) 2 M.L.J. 565. 

■' 8 a. 197, 208 and Sch. Vn—Storing and sell¬ 

ing firewood within Panchayat Board—Failure to take 
out licence-^Offence. See 1941 Dig., Col. 85l. VeN* 
RATaraGhava Iyer, In re. 64 L.W. 767=43 Or.L. 
J. 80 = (1941) 2 M.L. J. 848. 

-S. 199—Surcharge Rules, Rr. 5 and 6 —Scope- 

Powers of auditor and powers of Civil (Jonrts—Jurisdic¬ 
tion to go into merits of surcharge order. See 1941 
Dig.. Col. 8 Si. Examiner or local fund ac¬ 
counts, Madras v. ramaswami Chettiar. 200 I. 
0. 692=16 B.M. 87=(1941) 2 M.L.J. 403. 

' 8 . 207 (1) —Sueeessive prosecutions—If barred 

—Order under S. 159 (1 )—Disobedience of—Complaint 
by District Board — Acquittal—Finding on question of 
title that there was no encroachment — Effect—Subsequent 
order and disobedienee—Fresh complaint—Propriety 
and legality of. 

A District Board is not debarred from preferring a 
complaint under S. 159 (1) read with S 207 (1) of the 
Madras Local Boards Act on the ground that on a prior 
complaint in respect of a similar disobedience by the 
same person of a prior order for removal of an en¬ 
croachment, the accused had been acquitted on the 
ground that there bad been no encroachment. The 
offences are not in respect of the same order, and so the 
previous acquittal is not bar to the subsequent com¬ 
plaint. But it is not proper for a responsible body like 
a District Board, after an adverse finding by a criminal 
Court on a question of title, to prefer a criminal com¬ 
plaint again and harass the sanie person again, instead 
of seeking to establish its title in a Civil Court, 
where it would be better decided, illorwill, jS 
PUBiic Prosecutor v. Murthujakhan Sahib. 
2041.0. 308 = 1942 M.W.N. 818 ^2)=66L.W. 711* 

A. I.B. 1943 Mad. 33 = (1942) 2 M.L.J. 681. 

- 8 219 and Sch. Vn. 01. {ys:)—Coffee-house- 

Sale of coffee in place—When makes it a coffee-house. 

It is a question of fact to be decided in each case 
whether the ciKumstances under, which a person sells 
coffee would indicate whether the place of sale is a coffee* 
bouse or not. The distinction would seem to be in the 
formality or informality under which the coffee is sold. 
{Horuilt. J.^ SeSHAXIMA, /ii rr. 1981.0.207 = 14 

B. M 422=1942 M.WN. 66 - 66 XW. 378=43 Or. 
L.J. 881=ALE. 1942Mad.29S=(1942.1 ML.J. 84 . 

225—Scope—Death caused by fall of tree on 
cart passing along road—Suit for damages for negli* 
gence under Fatal Accidents Act—Limitation—Suit 
alter six months—Bar of—Liability of public bodies. 
See 1941 Dig., Col. 853. Subramanyam r. Dictrict 
Board. Narasapur. 200 1.0. 119 »14 R.M. 709. 

B- 927-A— ApfUeability—"Acting or purport¬ 
ing to act in the discharge of kit offdal duty*'— 
Meaning of—President of superseded Board refusing to 
hand over records to special o^Seer—Prosecution—Sam- 

Where an ex-president of a superseded Panchayat 
B^wd refuses to hand over the records of the Board 
which are with him to the special officer appointed by 
Government to conduct the affairs of the Board, when 
Amended by the Utter, he erromits an offence under S. 
208 (l)of the Madras Local Boards Act and a proeecu- 
lion of the ex pwldent U not bad for want of laneti ^n as 
required by S, 227.A. S. 227. a doea »ot apnlv. 
tha ex-preridenl is arithev a n-ede'ent nor a rnrlwr at 
the time, nor csa he be aiJd to be artirg cr poip^wtlns to 
act in the dif.-barga of bis official duty srithin the 
witeg & tthK UftrwtN. /) OffiUfCUl 
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MADBAS LOCAL BOABOS ACT (1920), B 229. 

CHETTI. /«r/. 2041.0. 152=1942 M.W.N. 769= 
66L.W.755=A.I.R. 1942 Mad. 746 (2)=(1942)2 
M.L.J. 676. 

■ S. 229—Applicabiliiy—“ Molest"—Meaning — 

Person served with notice of demand by Bill collector of 
Panchayat Board—Abuse by of unnamed person for 
giving information leading to exaggerated assessment— 
Offence. .Jrr 1941 Dig.. Col. 854. SEHU MahoMBD 
MaRAIKAYaR, /« re. 43 Cr.L J. 72= (1941) 2 M.L. 
J. 366. 

-Sch. IV, R. 10—“Place of employment"—Com¬ 
pany—Place of employment. See MADRAS LOCAL 
BOARDS .ACT, S. 93 (I) AND SCH. IV, R. lO. 66 L. 

VJ. 833= (1942) 2 M.L J. 722. 

. Sch. IV. B. W'h.—Ineome^iax demand-^When 
t 0 be produced. 

Under the explanation to R. 11-A of Schedule IV 
to the Madras Local Boards Act which contemplates the 
production of an income tax demand a.s an alternative 
to furnishing a return of income under R. H-A (1), the 
production should be within th'e time fixed by thepresi- 
dent of the Local Board for the return in the prescribed 

form. iByere.J.') PaNCHAVAT BOARDS SivaGaNGA 
p. VeERABADRAN CheTTIaR 66 L W 848-1942 

M.W.N. 718 = A.I.R. 1943 Mad. 84 =(1942) 2 M.L. 
IV, B. 


assessment BOARD SivaGAnGa v. 

{Byers. /•) e^L W. 848 = 1942 M. 

Mad. 84-(1942) 2 M.L.J, 

«*oi«4TABAB ccmpbnsation foe 

MTS^IM W>'^EME1II3 40T(I OF 1900), 

TENA{4T3 ^^_^rrtars of rent dke by tenant 

S. 6 ^^jr^j'^Darrid decree for—Landlord's right to 
to landlord improvements due to tenint. 

se of rent, even if It has become 

A decree f be set off by the landlord in 

barred by lif” redemption under S. 6(2) 

taking *'^^®“";>o^pen8ation for Tenants’ Improvements 
of the °|ue of improvements decreed in favour 

Act agiinst h ^ Limitation in such cases bars 

of the tenant e does not extinguish the right. In 

only the rem >. sefoff the Court is not necessarily 
cases of such equi^.^^ introduced in O. 8.R.6.C.P. 
!? J ®,;t,lch allows a set-off only as regards the amount 
recoverable. In the case of such a decree for 
®®tLJsofrent passed before the Madras Act IV of 
iS came into force S. l5 of that Act. not being 
retrospective, can have no application, as the rent wiped 
*^ffbvthe set-off against the value of improvements 
rannot be regarded as being due or payable after the 
Madras Act IV of 1938 came into force. (Venkata- 
,„mana Jtao and Abdur Rahman. JJ ) ELETATH v. 
phaTHUKUTTI Nayar. I.L.R. (1942) Mad. 550- 
66 L W. 18 (3)=A.I.R. 1942 Mad. 307=(1942;1 
M.L.J. 166 

6 (2)—D“cree in suit for redemption not 
drawn up setting off arrears of rent and costs against 
amount payable to tenants for kanom and value of 
tmoroveraents—Effect—Subsequent coming into fores ol 
MaAras Act IV of 1938— Arrears of rent—Scaling 

Slwn-PermissibilUy. .$■« M.^DRaS AGRICULTURISTS 
Relief act s. 15 (4) (1942) l M L.J-338. 

maD-IAS MALABAR TENANCY ACT (ZIV OF 


75fi 

MAD. MALABAR TENANCY ACT (1980), S, 20. 

S. 3 (g) of the Malabar Tenancy Act which defines 
“garden land," requires that the land should beosed 
principailv for growlngfruit-bearing trees. The principal 
user of the land as a whole is the test. A plot which b 
principally used as a residential house cannot be called a 
garden land merely because there are in a portion of it 
' a few cocoanut trees and a few plantain trees. It would 
be a misuse of the language to say that the plot as a 
whole is used principally for growing fruit trees. {Sm- 
JVVa. y.) KUNHAMMAD KOYA v. GOPALA MENON. 
19-12 M.W.N. 667=66 L W. 824=A.I.E. 1943 Mad. 
181=(1942)2M L.J. 744. 

— S. Z()i)—"Has transferred possession toetherf' 
'—Interpretation of. 

The words "has transferred posses.sion to others" in 
the definition of "Intermediary" I'n S. 3 (/) of the Mala, 
bar Tenancy Act must be read so as (o include the per- 
son who stands in the shoes of the original transferee 
and to whom the tenant has attorned. (Wadsworth and 
Patanittli Sastri. JJ.) RANGA AIYAR V. SUBBAVVA 
GOtNDAR- 1942 M-W.N-788 = 66 L W. 8S2=A.I. 

B. 1943 Mad. 116 =(1942) 2 M.L.J 739. 

, —8. 8 (j)—“Intermediarv"—Usufructuary mort* 

gage from jenmi—Tenant under perpetual lease from 
jenml attorning to mongagee—Effect of—Mortgagee—If 
intermediary. See MADRAS AGRICULTURISTS RELIEF 
ACT, S. 15. 65L.W. 832=(1942)2M.L.J.789. 

Ss. 3fV) and ZZ—ApplieabUity—Usufructuary 

_ , - _ .Ik 


mortgagee—Status and rights of—If “tenant.’' 

A usufructuary mortgagee is not a tenant entitled to 
the benefits of S 33 of the Malabar Tenancy Act. The 
Act.r.f., fails to issue « Vq be Irregular, definition of “tenant’’ in S. 3 (v)of the Act is not in- 

asses'^ment proceedings must m sivaGANGA v. tended to cover a usufructuaty J) 

.N «.v,.-u4vat BUAKir. -- KUNBOIAN ». KRISHNAN, 203 I.O. 326=16 E.M. 

634=1942 M.W.N. 466=66 L.W. 441=A.LR. 1942 
Mad.662=(1942t 2MLJ. 164. 

_S. 14 (6)—Construction—Strict construction 

—“Requires"—If to be construed as "desires”—Test. 
See 1941 Dig.. Col. 855. Raman NayaR ». Kesavan 
EMBRANDIRI. 1971.0. 488=14 R.M. 368 = (1941) 
2 M.L.J. 466 (F.N.). 

■ ,S 17 —Construction—Renewal of kanom—If 
to be on same terms as previous kanom. See 1941 
Dig, Col. 854.- UKKALI p. SIVARAMA KRISHNA 
Paitar. 199 I.O. 620=14 R.M. 617=(1941)1 M. 

^ ^ 17—Scope—If affected by S. 47, Madras 

Hindu Religious Endowments Act— Properties owned 
by public temple—Right of kanomdar to call upon 
trustees for renewal-If subject to sanction ^Bwrd. 

1941 Dig . Col. 854. JITICHIRI 

APPU MenON. 2001.0. 791 = 16 167 A.I, 

R. 1942 Mad. 122=(1941/ 2M.L.J. 424. 

_ a 17 (O) fc) _ Dry land— Material date for 

eoniideration-DaU of"ktnom mTde by a 

tena" Un fsl fir redemption the Court is 
to draw any inference from the state of " 

existed sevLl years before the date of the suit detm«. 

to find out whether the land IS dry an ... what 

poses of S. 17 (2) (l) T.T.me cHhe 

the Court has to consider is whether at ‘be tim J 

demise ,hich is soeght to be 7 . 

land or not. (Somavva, /.) KuNHAMMAD 
GOPALA MENON. 66 824=1942 M.W^- 

=A.I.R. 1943Mad 181 = {1942) 2 M.L.J^ _ 

-- S. 20 —Construction . /"Pf^eround . 

before Act— Provision for eviction of ten ^ 

not specified In S. 20— Enforceability. J - - 422“ 
Col. 854. CHANDU ti. Sankar^. 198LO-*" 

14 R.M. 483“(1W1) 1 MX.J. 673. 
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UAD. M&LABAB TBNAHOT ACT (1980). 8. 20. 

.-8 20 (6) —Construction—“Reqaires'*—Meaning 
of. Stt 1941 Dig., Col. 855. NariKKAL Chatan v. 
KisaVan Namboodiri. I.L.B (19421 Mad. 133*» 
2011.0. 283=15 B.M* 30S=A.I.B. 1042 Mad. 242 
(2)°(1941)2M.L.J. 465. 

•3. 38—.\pplicability—Usofrattuary mortgage 


Right to benefit of section. Sfe MalabAR TENANCY 
ACT. SS. 3 (*-) AND 33. (1942) 2 M.L.J. 154. 

MADRAS MAFPILLA MARUMAKEATHA- 
TAM ACT (XVn OF 1939). 8 . 20 (1) and ( 8 )— 
Stop^ and tfft<t of—AppUtation undtr S. 20 (1)— 
Duty to stay suit for partition pending application. 

Where a petition is filed under S. 20 (1) of the 
Madras Mappilla Marumakkaihayam Act. any suit for 
partition brought under Ch. Ill of the Act will have to 
be stayed under S. 20 (3) during the pendency of the 
petition ; there is no warrant for bolding that no order 
can be passed on the p>etition till the suit is finally dis¬ 
posed of. {Lakthmana Rao, y) KUNHABDULLAH V. 
ABUBacker. 202 1.0 8=15R.M. 471*66 L.W. 
178=1942 M.W N. 120 (1)=A.I.B. 1942 Mad. 820 
=(1942) 1M.L.J. 217(1). 

MADRAS MARUMAEEATHATAM ACT (XXII 
OF 1938), S. 48—Applica>ulity—Property acquired in 
name of woman by husband—\Vife dying before Act- 
Effect—Absence of legalised marriage under S 4 (1) 
(^) (»)—Stirpital division—If available. Stt 1941 
Dig, Col. 855. Krtshman ». ThaLa. 1981.0.292 
-14R.M. 416^(1941) 1 M.L.J. 608. 

—S. 48—Scope—If retrospective in operation. See 
1941 Dig.. Col. 856. Krishmav v Th^.a. 198 10. 
292=14 BM, 4l8*(194l) 1 M.L J. 608 . 

MADRAS MOTOR VEHICLE BOLES (1988). 
Bt. 4 and 138—— (Jst of ear for tarrying passen¬ 
gers for reward under eontraet—Possession not trans¬ 
ferred—Absence of iietnee for use as eontraet earnatt 
^Charge and eonvielion for breath of R. l38— Legality. 

The petitioner's motor car was used lor carrying 
passengers for reward under a contract for the use of 
the vehicle for an agreed sum; possession of the car was 
not transferred within the meaning of the ICxplanation 
to Cl. (ill > of R. 4 of the Madr.u Motor Vehicle Rules 
1938. The petitioner who had no permit to use it as a 
"contract carriage" was charged for bieaclTof R, 138 of 
the Rules and convicted. 

Held, that the car was a "contract carriage" within 
the meaning of R. 4 (lii) of the Motor Vehicle Rules 
and the petitioner was rightly convicted for breach of 
R. 138. {L'lksh'ntna Rao, J.) RAMaCHANDRAN r. 
Empkrok. 198 10. 396-14 B.M. 463 = 65 IkW. 
18 (1 1 - 43 Ot.L. J. 369 -1941 M. W . 1076 - A JH. 
1942 Mad. 276 (2). 

MADRAS PREVENTION OF ADULTERATION 
ACT (m OF 1918). S. b~Applteabiltty—"SaJe" 

Sanitary Inspeetor demanding sample of gker—Em- 
ploytt of owner of shop giving sample—If sells or ofers 
for sate. 

A Sanitary Inspector entered the shop of the first 
accused and in exercise of hi' powers under S. 14 ©i 
Madras Preventiors of Adulteration Aa demjr.deil a 
sample of ghee; the v-oond accused who was an employee 
in the shop and who sold ghee in his master’s a^Kt 
gave the Inspector a s-rnode which on analvsU 
found to be adulterated. 

Held, that the act of the second accused in givine the 
sample did not amount to vale so as to rerder him JLtir* 
under S. 5 of ih. Act. (fformill. /.) 

Imre. 2621.0 607 = 15 B.M. 840 - 48 OrlklRM 

-58 LW. 464-1942 M W N. 4S8-A.li: iS2 
500-(m8) 9 UJLJ. 179. ^ 


MADRAS PROHIBITION ACT (1937). 8 . 4. 

-S. 6 (!)(•) and (b) and Er. 28 and 29— 

Adulitralion—ProofSharge of adulteration of butter 
—Reichert Wollny and Saponification values found by 
analyrt—Value of—Abnormality in numben—If proof 
of adulteration. 

Although the Reichert Wollny and Saponification 
values, etc., found on tests by the analyst, of the speci- 
men butter^re abnormally low for pure butter, they.do 
not ensure beyond all reasonable doubt that they are 
quite inconsistent with the purity of the sample. Abnor¬ 
mality in the Reichert Wollny numbers do not necessarily 
mean adulteration. {Horwill, /) PadmaNABHA 
CHrm,/»rr. 204LO. 311=66 L.W. 776=1949 
M.W.N. 687 =A.IB. 1943 Mad. 47=(1942) 2 M.L. 
J. 286. 

• 8 . Vb—Seopt — Non-fomplianee — Effett — Frost' 

eutioH er trial for offence under S. 5—Afotiee undtr 
S. 15— If condition precedent to. 

S. iSoftbe Madras Prevention of Adulteration Act 
is not in any way connected with the prosecution or the 
trial of a person for an offence under S. 5, so as to 
make the notice required by S. 15 an indispersable pre¬ 
liminary to either, and an offence under S. 5 does not 
cease to be such because of the omission to give a notice 
in writing underS. 15. (fforwill. /.) KaNaKawa, 
Inre. 202 I.O. 607 -16 B.M. 640 = 48 Or.L.J. 863 
=66 LW. 464*1942 M.W N. 489-AJB. 1942 
Mad. 609=(1942) 2 M.L.J. 172. 

■S. 16 (5)—Scope—Sample already analysed by 
Government analyst—If to be sent again to him by 
Magistrate See 1941 Dig., Col. 856. Ramasami 
K 0 NAR./«r/. 66L.W.30 (l)-A.I.R 1942 Mad. 
48. 

MADRAS PROHIBITION ACT (X OF 1987). 

8 . 8 (17)—"— If means only potable tpitits— 
Spirits mixed with shellac—Introduction into prokihi- 
'ion area — 0/Fence. 

The term "spirits" is defined in S. 3 (17) of the 
Madras Prohibition Act as meaning any liquor contain¬ 
ing alcohol and obtained by di'iiUation (whether it is 
denatured or not). There is nothing in the Act w hich 
suggests that because some substance (c ^ shellac) is 
mixed with the spirit that makes it unfit for human 
consumption It is no longer "spiiitb". On the contrary, 
the very wording of S. 3 (17), indicates that spirits 
which are not potable come within the definition of 
spirits. Even if the transport of suck spirits is for 
industrial purposes a licence is required under 8.18 of 
the Act. The Attorney-deneral r. Easley, (1847) 1 
E*. Rep. • 281, dist. Accordingly where the 
aocQsed despatched from the Madras Central Station 
two drums which on examination on suspicion by the 
Police at Melpstti Station were found to contain 
denatured spirit with some solid matter which the analyst 
thought might have been schellac, he is guilty of an 
offence under S. 4 (l) (a) of the Madras Prohibition Act. 
(Horroill,/.) GaYASUDCEN./ w ry. 55 L.W 706- 
, 1942 MW N. 747-(1942) 2 M.L.J. 547. 

' ' “ 8 4(1) (g) and (g)—AppliraSilitf—*'Foiser- 

siom'^—Afut onmed by jccmsed an- ycunc r brofhers for¬ 
ming undinded fanilfSe.jrci—Pmdsmg . ' sllscit 
j distslied arrack and fermemte<.: xuash and vessels used 
fo’ sllieit distillati'n—Acuud .sbitnt atUme '•anl 
I —Lsahtlity ta raosvi. ti.'m. 

The accused and bis brothers were an ! 

family of which the accused was tbe manager ib« 

fldot member. On a search of a h. ose c.w-r.-'by 
. aecwaed and his brothm. a pot containing 4\ M 

farnwnted wash, a bottle erouinirg 4 
j dlsii'lrd anack, and a namher of ve » cwd : ” • =»* 

' distiilBtl« wtot found io tb* hot The 
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MAD. EBV. RECOVERY ACT (1864). 

Qot present at the time of the search, but it wasfoand 
that h^fdlso lived in the hot. 

that the accused, in the circomstances, was in 
possession of the articles foand and was therefore guilty 
nnder S 4(11 (a) and (^) of the Madras Prohibition Act. 
\fforwiU, /.) PiJBt.ic Prosecutor v. poongavana 
Gouvoan. 2011.0.459= 16EM. 395=43 Cr.L.J. 
762=66 LW 354 (2)=ri942)M.W.N. 374=A.1.E. 
1942 Mad. 630 ''11=(1942) 2 ML J 87. 

MADRAS EEVBNDB RECOVERY ACT (11 OF 
1864)—Procedure—Sale after death of defaulter—Heirs 
not substituted in registry—Failure to serve notice on 
rtem or to 6x fresh date—Effect on sale. Set 1941 Dig.. 
Col 857. THtRUVEVGADAM PlU.AIr-. KOOt.At. IL 
B. (1942'Mad. 300 = 20110. 369=16 R.M. S21-A 
I.E. 1942 Mad. 230=(1941) 2 M.L.J. 1002. 

^ 88 (8)—Jurisdiction of Collector—Setting 

ftside of 5al6*—Conditions—Suit In Civi) Court to cancel 
order of Collector setting aside sale—Maintainability- 
Grounds for. See 1941 Dig.. Col. 858 Naravanan 
Chrttiar V. Secretary of State. 1991.O 774= 
14 R.M. 879=(194l) 1 M L J. 543. 

— S. 69—Limitation—Period of six months—Start¬ 
ing point of limitation—Sale confirmed by Deputy 
Collector—Application to Collector to set aside sale— 
Order declining to Intefere—Suit within «ix month* of 
Collector's order—If in time. .5'ee 1941 Dig., Col. 858. 
Venkatanara.^imhacharvtjlu V. Secretary OF 


MABOMEDAH LAW. 


M.W.N. 5S7=A.I.R. 1942 Mad. 648=(1849) 8 ML. 
J. 272. 

-—S. 77 (as amended in 1937)—Scope and effect 

of*“Village Court—Applicability of Ss. 476,476A and 
476- B, Cr. P. Code—Offence in Course of suit in Village 
Court—Authority who can make complaint. See CR, P. 
CODE, Ss. 195 I'D (c) AND 47$-A. (1942) 1 M.L.J. 
I 436. 

MAHOMEDAN LAW — Adverse possession as 
between heirs—Position of lady members—Proof of 
exclusion. See LIMITATION ACT, S 28. ADVERSE 
POSSESSION-Co TENANTS. 1942 N.L.J. 281. 

' ApplirabUitv- Set DURGAH KHAWAJA SaHIB 

AcT(xxirior 1926). 

-Applicability See MUSLIM PERSONAL UW 

(Shariat) Application act. 

- Applieahility-Plea of applieatien of Hindu 

Law in matters of inkeritance^Proof required. 

In order that in a certain case a Mahomedan may 
be governed by Hindu Law in the matter of inherit¬ 
ance, the parties must not only plead custom but also 
establish it by po.sitive evidence by showing, for instance 
how the property had been inherited in the family for 
some generations. (Hawai fCishore, C. J. and P. 
TosAnival./.) MST. SUKINAF. HUSSAIN. 1942 M. 

LE.4(CIV.). . . 

- ■ Co-ktirs—Alienation by one for diteharging 


— ^ . debts of deceased—Deelaratory suit by another—fatter, 

Sl^E I.L R fl942'Mad 264 = 198 10. if (an be asked to pay proportionate thart of debts. 


R M, 40B = (1941)2 M.L.J 904'P.B.). 

MADRAS SALT ACT (IV OP 1889). S. 74 (d)— 
Offence—Transport of contraband salt in motor lorry— 
Owner, driver and cleaner—Liability to conviction— 
Evidence of knowlerlge of sa'i being contraband— 
Necessity. 1941 Dig.. Col 858 VenkataCHALAM 
Jn re. 2001.C 550 = 16 R.M. 177=43 Cr.L.J. 706 
= 56LW. 17. 

MADRAS VILLAGE COURTS ACT (I OP 1889)- 
S 8—Duty of District Judge—Notice to show cause to 
Village Munsiff before making requisition to collector 
for removal of Village Munsiff—Omission to give— 
Effect on order of removal See l94l Dig-. Col, 859 
RangaRaO*- collector of Trichinopoly. 197 
I.O. 432 = 14 R.M. 366-(1941')2M.LJ 428. 

——S. \^—Scope—Death of defendant pending suit — 
Minor legal representative—Substitution of—If barred 
or prohibited. 

Though S. 13 of the Madras Village Courts Act 
provides that no suit can be brought against a minor, it 
does not say that, on the death of a defendant pending 
suit, his minor legal representative cannot be brought on 


If one of the CO heirs of a deceased Mahomedan sells 
property in his possession foiming part of the estate for 
discharging the debts of the deceased, such sale Is not 
binding on the other co heirs. If another heir is In 
actual posses-sion of the property and merely seeks a 
declaration that the alienation effected in respect of his 
share without joining him in the transaction is illegal, he 
cannot be called upon to pay a proportionate share of 
the debts of the deceased as a condition precedent to 
his suit being decreed. (Din hfohamed, /.) ZabiDA 
Hibi *■ ZenaB BIBI 1991.0. 604 = 14 E.L. 406= 
43 P.L.R. 732=A.I.R. 1942 Lab. 65. 

■ Co'heirs — Debts—One co-heir inducing creditor 
to accept him as sole heir—Othtr co heirs in joint posset- 
sion of property—Whether liable to pay their share of 
debt. 

If one of the co-heirs succeeds in inducing a aedi or 
to accept him as the sole heir and thus to transact with 
him alone while the others are in joint possession of the 
property and in actual enjoyment thereof, it is not * 
able to require that the recovery of their share of 
property should be contingent on the payment by 
of their share of the debt. {Mtuim Ah 


the record. {A^dur Rahman. NAGAPPA PR^HU , ^ IX.R. 

ff. Chandrasekhara 65 L.W. 656 = 1942 MW.N. 5 rl? 729=76 ClJ-301. 

637=.A.I,E. 1M2 Mad. 648= (1942) 2 M L J. 272. 2 Oal. 299 = 46 C.W.N. 729 76 ^ 


-Ss. 32 and 69— Scope—Death of defendant— 
DitmissaJ of suit under S.^^ (I )—Fresh suit — Com¬ 
petency—Period of 60 days under S. 69 expiring — 
£ffeet of. 

Where the period of 60 days mentioned in S. dVof 
the Village Courts Act for bringing the legal representa¬ 
tive of a deceased defendant on record has not expired 
when the suit is ^dismissed in the absence of parties 
under S. 30 (1), the plaintiff can bring a fresh suit under 
S. 32 in the Court of the District Munsiff. The plaintiff 
has the option either to make an application to set aside 
the dismissal or to bring a fresh suit straightaway. 


-Co-heirs-Right of 

one-If binds all. 1^40 Dig.. Col. 8J0. S^KM N 
V. ABDUL ShaKOOR. I L R. (1941) Nag-"36. 
-Cutchi Memons - Wills - Construction. 

CUTCHI MEMON ACT. w r>i«o. 

-^Divorce. See also MUSLIM MARRIAGES DlSSO 

LUTION ACT (VIII OF l939j. 

- Divorce—Rule inconsistent with English Lavr~ 

00 


If opposed to puHic policy. _ law no 

Per Ameer All. /-The English divorce Ia*r 

doubt, only recognises for 1' prin 

riage wh?ch it a monogamous marrage. But t 

second suit would lie even if the period of '‘‘‘pla nonogamoos marriage shonw not dv ^ 

60 daJrn„nlio„ri in .S. 69 has „pi,ed n, thV dal. of inlo India for the W‘' J "" '3fis“’a.W 

d.a»iLlot.hea«i.. UHur KaoaPr* A’d. <«• 
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MAHOUSDAK LAW. 

penooal Uw or Uw of the domidl or territorial law io 
India, there can be no one public policy or one good 
conscience. What is the good conscience of one is the 
bad conscience of another. It follows that we have our 
own problems within India, conflicts so t6 speak, of pri> 
of 1913, he must establish that be falls in one of the 
Tate international law between group and group, com¬ 
munity and community. Those problems iuridlcally, no 
less than politically, can only be solved by applying 
principles of mutual consideration. {Dtrdytiire, C.J , 
Aftutr Ah and Nasitn Ah, //.) NOOR JeHAN BEGAM 
K Eugene Tiscenko. LL-& (1942) 2 Cal> 166— 
200 LO. 176=14 E.C. 679=76 C.L.J. 242=46 C.W. 
N. 466 = ALE. 1942 Cal. 326. 

' ' - 'Dovur—InUrtti cn^Right of widovi to claim. 

A Mabomedan widow Is entitled to claim interest at 
a reasonable rate on the amount of her dower. 
field and MacUtn. JJ.) HaSNUMIVA DaDAMIYA V. 
Halimunnisa iiAFizuLLA. LL.E. (1942) Bom. 
204 = 200 LO. 366=14 B.B. 399=44 Bom.L.E. 126 
=AJ.B. 1942 Bom. 128. 

- -* —Dowr— tjtn—‘Right of widow. 

A Mabomedan widow who claims to have entered 
into possession of her husband's property on claim of 
her dower is entitled to remain in possession until her 
dower is satisfied. She has of course to account foi 
the profits of the property received by her. She is also 
emiiled to compensation by way ol interest on the 
dower debt. {Almond, J.C. and Mir Ahmad, /.) 
SUANKAK Dass v. Mahbub Jan. A.LE. 1942 Pesb. 
92. 

'Dowtr-^Uen—Widow in possession of husband's 


house—One of sons found entitled to haif of house—His 
right to git possession on payment of half amount of 

Wueie a Mabomedan widow claims to be In posses 
sion of her husband’s house under claim of her dower 
and one of her sons U found entitled to half of the 
house it is equitable that the son should be given posses¬ 
sion of half of the property on payment of half the 
ambunt of dower wnich is found due to the widow. 
{Almond, J.C. and Mtr Ahmad, ShanKer DaSS 
V. Mahbub Jan. A.lJi 1942 Posh. 92. 

Dower — Lstn—Widow in posiesiion of husband's 
horns—Presumption. 

Where a Mabomedan widow claims to have taken 
possession of her husband's house in lieu of her dower 
be fact that the widow was living in the bouse when her 
husband died and her children were minors cannot 
justify tiie presumption that she entered into possession 
thereof as guardian of the minors and not as a claimant 
(or her dower in view of the fact that after the children 
became major she continued to retain possessiem of the 
bouse and realised the rent from tenants. Even if con¬ 
sent of the heirs is assumed to be necessary for poases- 
aion on claim of dower the children must betaken to 
have Impliedly consented when none of them attemnted 
to oust the vridow from the property since they c^e 
of age, {Almond, J.C.and Mir Ahmad, j,\ Smav 
KER Dass v, mahbub Jan. A.I.B. 1942 Peih ^ 
’Dowee—Prompt—Time for payment—Law aad 


7b2 

MAHOIMBDAN LAW. 

(ion referable to each class ia regulated by custom, and 
in the absence of custom, by the status of the partloa 
and the amount of the dower settled. Whore it watf 
proved that Rs. 2.000 was fixed as dower at the time 
of marriage, it was held that in the circumstance, a 
third of it, vt*., Rs. 660 should be held to be 
prompt and the rest regarded as deferred. {Nagerwara 
Iyer and Subrahmanya Aiyar, JJ.) NUR-UN-NESA 

Begam Saheba V. Official receiver, Bangalore, 
46 M;s.B.O.E. 484=20 My8.L.J. 62. 

Dower—Remission by widow — Legality — Essen, 
tials of valid remission. 

The dower due to a Mabomedan widow from her 
husband may legally be remitted by ber by the recital of 
a simple formula at the fungal of her husband, but to be 
effective it must be the voluntary act of the widow. The 
Court must be satisfied that she realised what she was 
doing an^ the consequences of it. {Broomfield and 
Macklin, JJ.) HaSNUMIYA DaDAMIYA V. HALIMUN- 
NiSA HafiZULLa. LL.E. (1942) Bom. 204 = 200 L 
0.366=14 E.B. 399=44 Bom L.E. 126=AJ.B. 1942 
Bom. 128 

Dower — Widow’s lien—Right to retain possession 
till payment—PosssssioH of widow—If to be with 
eonsent of heirs. 

A Mabomedan W'idow who is in possession of her 
husband’s estate is entitled to retain possession until 
payment of her dower debt by the beirs of the deceased. 
It is not necessary that in order to claim the lien, she 
must be in possession with the consent of the heirs. 
{Broomfield and Matkhn, JJ.) HaSNUMIYA DADA¬ 
MIYA V. Halimunnisa Hafizulla LL.E. (1942) 
Bom. 204=200 LO. 356=14 E.B. 399=44 Bom L B 
126-AXE. 1042 Bom 128. 

-Dower—Widow’s lien for—Widow In possession 

of husband's property—Right to retain possession till 


payment of dower—Transferability. Set l94l Dia.. Col. 

SAHIDAN. 107 1. 


- Puneral expenses—Dinner to eommunity—Ex. 

P^nus If P^rrrtunhlta 

If on the death of a Mabomedan a dinnerlo ibe com- 
munity 18 preswibed by custom, reasonable expenses 
under that head are admissible as pari of the funeral 
expenses. {Broomfield and Macklin, Jj.) Hasnm- 

uiYA Dadamiya V. Halimunnisa Hafizulla t t,. 
B (1942) Bom. 204=200 LO. 356=14 S' 399 = 
44 Bom.L.B. 126* AXB. 1942 Bom. 128 ^ ^ 

-- -<iuardiansh,p-Peater-R,gMi to appoint guar^ 

dian for minor daughters by Will-Father under sent. 

erne of death for murder ofwife-If validates will 
appointing guardian. 

A Mabomedan father cannot, by bis win, exercise over 
hii minor daughters a power of disposiUon which he 
««ld not e*enS« when alive. The facuhat he 
hi^iU shortly before death (before his execution Sd?r 
a sentenw of death on conviction for murder of his wife") 
ctonot give him greater powers than he had when alivV 
(^atns.C.J.) ISSO DaRWEsH, In re IT.W riQuoi 


pcactlM as to—Long Up»e of time since roarris»-.p„,. 
sumption of payment. See 19*1 Dig., Col. 86L Fa^ 

Bux I/. ThakUR Prasad. 16Lack. 83i guardian—Powers 
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MAHOMBDAK LAW. 

Although, according to the Mabomedan Law tvxt-books 
and decided cases, a mother who re marries is generally 
stated to be dUqualided irom being the guardian of her 
minor children by her former husband, this does not 
mean that under no circumstances can a woman, who has 
re married, be appointed guardian for her own minor 
children; it may be that she is the only person surviving 
suitable to be appointed guardian. Where the text-books 
say that a mother, who re-marries a stranger, loses her 
right to the custody of the children, it is meant that she 
only loses her preferential right of custody which other¬ 
wise she possesses ; it is not meant that she is, for ever 
and under all circumstances, barred from being appoint¬ 
ed guardian of her own children. There is no basis for 
the view that where there are relations the Court cannot 
appoint a woman, who has lost her right of hiiatuit by 
her re-marriage to a stranger, to be guardian of her 
minor children. {Dctvis. C. y.) Ghulam MaHOMED, 
In rt. I.L.E. (1942) Kar. 363=A.I.E. 1942 Sind. 
154. 

Guardianship—Shafei sect—Daughters—Guar 
dianship and custody—Right to maintenance from 


mahomedan law. 

MIRJA V. JABEDANNSSSA BiBI. 197 I.O. d26>^14 B. 

0.331. 

— Afarriage — Afincr — JligAf to eonlrad in 
marriagt — Fatktr't sitter. 

Under the Mabomedan Law, the right to contract a 
minor in marriage belongs successively to ( 1 ) the father, 
(2) paternal grandfather, how-high so-ever, and (3) 
brother and other male relations on the father's side in 
the order of inheritance enumerated in the Table of Resi- 
duaries. In default of paternal relations, the right devol¬ 
ves upon the mother, maternal uncle or aunt and other 
maternal relations within the prohibited degree. Conse* 
quently father's sister has no right to contract her 
minor niece in marriage. {^Sukhdeonarain, /) NUR- 
jAHAN V. Mahomed Hanip. 1942 M.L.B. 69(017.). 

' ‘^Mutriage — Festiiution of ion/ugal rights— 
Proof of validity of marriage—Neeesstty for. 

In a suit for restitution of conjugal rights by a Maho¬ 
medan husband against his wife, the plaintiff must esta¬ 
blish the requirements of a valid Mabomedan marriage. 
{Sukhdeonarain, /.) NURJAHAN v. MAHOMED HaNIF, 
1942M.L,fi.69(0l7.). 

Marriage—Rights of repudiation—Girl given in 


father after attaining puberty till marriage. See 1941 . before attaining age of 15—Right of 

Dig., Col. 863. KaCHI MuHaIUIN "^I^^BAGaNAR ». I Marfiage—Validity of until repudiation. See DlS* 

Sainambu Ammal. 198 1.0. ®79 = 14E.M.605- OF Muslim Marriages Act, S. 2(«i). 

(1941) I M.L.J. 60S. 1542 Sind 92. 

^—^Jnlufitance — Consanguine sisUr-^Righi ef, I - ^Marriage^Vaiidity—Consent of girl—Proof. 

According to Mahomedan law among the Sunnis a I UnJer the Mahomedan law the regular procedure for 
consanguine sisteb is a sharer if the deceased person has the consent of the girl (as laid down in AXR. 

left no child, child of hU son bow Jow-soever, fatwr* 2) must be proved. In ibc absence of the 

true grand father, fuU brother, full sister or proof that rhe procedure was gone through, no valid 

brother I \fir Ahmad. J.C.) MAHOMED AU KHAfl Qja^jage can be taken to have been established. There 
ZfTWARNISA. 199 I.O 358“14 B- Bosh- 81 Lhoujd 5 * ibeevldence to show that the girl agreed either 
A T It. 1942 Penh 22 expressly or by implication. The padar vakil Is a very 

■ . r ■ ^ 0 /important witness in the matter of proof of consent. 

.^—Inheritance—Custom f Where the girl brings a suit for declaration for he 

Dharbhunia females from inheritance marriage as invalid definitely asserting that she had not 

A custom 0*^***^*“°* immunity of Bbarbunjas in consented to the marriage and it was against her wishes 
among the Mahomedan Davies') ALA DlN v. ^nd in support of the allegations produces witnesses, the 

Ajmer was not prove^ Vj -jjg. onus shifts to the defendant to prove that the nikhah 

Imam Ali. 1941 'p^jughter—R'B*'* of—Claim to properly performed. {.Mir Ahmad, J.C^ AHMaD- 


Rahim 


Maintenance-^-“*j^^.g nabUity. Set 1941 Dig. 

separate maintenance gsMAlL AHMED I.L.E. 

Col. 864. BaVaBAI JO. 161*14 E.B. 206. 

(1941) BoJD- Breach of promise—Right to dama- 

-Marriaf^'"^ 

Sd. .. u^medan Law in a suit for breach of 
Under Man plaintiff cannot recover the 

promise to action for breach of promise 

damages jj i^w {Nawal Kishort, C.J.% Ranjit- 

under ^*f^^!^eonarai4 //•) ^^EHBOOB£ t-. 

J i 4 ge—Dissolution—Rule entitling convert to 

■-!^ 5 l«dvc marriage on refusal of unconverted 

Islam to . ^ Islam—If applicable to Muslims with 
spouse ® Woman contracting Christian mar* 

foreign acquiring Russian domicile becoming 

t to Islam in India—If can seek dissolution of 
‘*„„iaee in Indian Court—Christian marriage—Mean- 
Te of See 1941 Dig.. Col. 865. NOOR JEHAN BEGAM 
i ^EUGENE TiSCENKO. 199 I.O. 649= 14 E.O. 601. 
_L—Marriage—Dissolution—Rule entitling convert to 
Islam to dissolve marriage on refusal of unconverted 
sDOUse to adopt Islam—Procedure prescribed—Rule, if 
aophcable in India. 1941 Dig., Col. 865. NOOR 
lEHAN BEGUM ». EUGENE TiSCENKO. 190 1.0.649 
-14 E.O. 601. 

Marriage— Minor— Contract by guardian for 


UN NISA BEGUM % AL! AKPAR SHAH. 199 LO. 631 
14 E. Pesh. 84«=AI.E. 1942 Pesli. 19. 

■ ' —Marriage—Vaiidity—Consummation — If has 
validating effect. 

Under the Mahomedan law, even if there be consum¬ 
mation, it does not validate an invalid marriage. 
(A//> Ahmad, J.C.) AHMAD-UN NISA BEGAM v. AU 
-AkbarShau. 1991.0.631=14 E Pesb. 84«=A.I. 
B. 1942 Pesb. 19. 

- Mosque—Mutawalli—Uase for over three years 

without sanetion-Fower of Court to validate retrospee- 
ti vely—ConnderestionSv 

Before a Court is called upon to exercise an extra¬ 
ordinary jurisdiction for validating a lease by a muta- 
walliof a mosque for more than th.ee y^ without 
sanction of the Qaii or a Judge. restrospKtively. he 
Coon has to be satisfied as to the absolute necessity for 
the lease and of the undoubted benefit which is confer¬ 
red on the endowment by the transaction. {Abdur KM- 
man and Somayya,JJ.) 

CH(m-lBlBl- 66L.W. 494 =m 2 M.W N. 634- 
A.I.E. 1942Mad 641*(1942)2M.L.J. 164. • 

- Mosque — Mutawalii —Power to lettse-lda>‘ 

without eanetion—If void or voidable—Suit 

ing mutawalii to avoid—Limitation—Adverse P 
$ 

The powers of a mutawalii to grant leases 
restricted under the Mabomedan Law. A 8^*^, 


«.arr!affe on behalf of minor husband relating trt divorce restricted under the Manomeuan « 6 - 

“ validiir MAKyATALll land belonging to a mosque on lease for more than tbiW 
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UAHOMBDAN LAW. 

tears »ithoQt ihe **QCti«>n of the Qaii or Jadjte U nol 
valid; and when there U no recorded evidence of any 
application having been made to a Judge of the High 
Court—a Diiitia Judge or Subordinate Judge -who are 
recognised to have the powers of a Qasi, it would 
impossible to raise a presumption of a legal origin for a 
lease. T^a ^ granted by a mutawalli of laud belonging 
to a mosque are not void ah inttio, but only voidable. 

. The lessee cannot therefore be deemed to remain in 
adverse possession of the land after expiration of the 
lease. A succeedipg mutawalli who has not affirmed the 
lease can sue for its avoidance within twelve years of the 
death of the prior mutawalli who granted it. {AUur 
XaHvan and JJ.) SONDARAMURIHI 

NAINar It. CHOTTl BIBI. M L.W. 494 = 1942 M.W. 
N. 634=A.LB. 1942 Mad. 641=Ud42) 2 M.L J. 
164. 

■ Religious Offid^Khalib of motqut — Woman — 
If disqualifitd from holding offlet. 

There is no general rule of Mabomedan law 
prohibiting a woman from holding a religious office 
such as the office of kkatib in a mosque, and unless it 
can be shown by cutsom or usage that it cannot be held 
by a woman, a woman U nol disqualified by reason of 
her sex from holding such office. and Kunki 

Haman, JJ.) MaHOMED HOOSaiN FaROKI v. 
SySO ABDUL HUQ. 2021.0. 823»15 B.M. 482- 
66 L W. 303«A.1.B. 1942Mad.486={1942) IMJj 
J.664. 

- SuecettioH^PouUon and rights of kein—Thtir 

rtmtditt—Proof of title. 

The legal position as regards Mahomedans U 
prima faete that when the owner dies leaving a number 

heirs those hens take the estate as tenants-in-common 
They have each a separate right and at any moment 
any one can demSind administration of the estate so as 
to demarcate the property that falls to that one’s share. 
But until that is done they hold, not as Joint ten¬ 
ants as will be the case were they Hindus which joint 
tenancy is broken up by partition, but as tenants in 
common which co-tenancy is broken up by severance 
of the shares normally done by means of administration 
or by partition. Administration is nprmdlly the belter 
course because, then all questions of indebtedness of the 
deceased, priority of claims and so forth can be properly 
adjusted. A Mabomedan prima faeie establishes title 
when he shows that the estate In question was in A that 
he is ill the ilne of heirs from A and nearer heirs are 
dead and that there has been no administration which 
starts a new line of descent not from A but from (sav^ 
m which case he will then have to establish that he is 
in the line of heirs from X. He, though establishing that 

xTm"" case, may ^ defeated by his opponent (say 
X \iM cait establish that the claimant has bJn 


MAHOMLPAN LAW 
Wakf. 


See (1) MUSSALMaN WaKV ACT. 

(2) .mussalmam WAi:r Validatinu act. 

'Wakf—Creation of voakf wtktnst providing for 


cession 


•Succession—Shias—Asna Asbarl section— 

I— Family custom of exclo‘ion of 
of—Requisites. See 1941 Dig , Col 867 

Khan r-. Fat'Ma Sultan ii.ii ^*^ ^*-* 


‘SueeesticM — Sister’s 


traOer's ,on', 


daughter. .. 

Under the Mabomedan law inik> 

{Almmd, J C. and Md. Jiraism /V a 

S^H .. MT. M.„,„ so, £0 ■s27'L’'Xii*7,2 


payment of deilt-^Propriely. 

It ir one of the principles of Mabomedan Law as Indeed 
of the law prevailing in all civilised communities that 
the first duty of those who are governed by that law is to 
ariange for the payment of their debts before they make 
gifts or create wakfs. {.AHtop and Verma, JJ,) HaR 
fkasaDi'. Mohammad Usman Hussain. 1042 A. 
W.B. (H.O.)S32-1942 A.L.W. 613-1942 A.L.J. 
645=A.LB.194S AU. 2. 

- 'Wakf—Creditor of mutawalli—Recovery of debt 
out of estate—Subrogation of indemnity—Proof requii* 
ed. i'cc 1941 Dig., Col. 8b7. ABBAS ALl v, ABID 
JAUAN. 199 1.0. 141=14 E.o. 620=A.I.E. 1942 
CaI.66 (2). 

—Wakf—Afutwalli—Minor—Deathbed nomina~ 
tion~~£tidentiasy value. 

A death-bed nomination is a strong piece, of evidence 
in favour of a minor nominee, even according to Maho- 
medan law which does, under certain circumstances, re¬ 
cognise the validity of the appointment of a minor to 
the mutwalliship of a mosque or shrine. {Dalip Singh 
and Sale, JJ.) GHULAM RASUL v. GhULAM OUTAB- 

UDDIN. 2001.0 684*16 E,L. 11»44 P.L.^476* 
A.I E. 1942 Lah. 142. 

-Wakf—.Mutawalli—Powers of—Lease for fifty 

one years—Validity—Sanction obtained by Court after 
suit to set aside lease—Sufficient power to sanction—If 
wnfined to District Judge. See 1941 Dig. Col. 868. 

Sheikh ZaFARBHAI t*. CHHAGANLAL. ISS lo 4S9 
“14 S B. 303* A.I.B. 1942 Bom 21. 

Wakf—Partly public and partly private— 

potntment of mutwa!li-<?«,/,r of Court's discrtlionbv 
agreement of parties. ' 

private, for reUgioua 
' J ® P«rpo*«» *s subject to the supervision S 
/ “‘I a suit with reference to the 

appointment to the officTof 
muiu/allt cannot be ousted by aereement 

//.)'^mIhoSed aUTaII 

A.W.e" (Q.oS 3i6[2)~lU2 a w N 

endowmenl (RsMSs'Mt^of'Ks ?(») °u “ 

the distribution of alms trthf nA, 

poor and for education of feeatng the 

are undoubtedly public poroosts ni etc., these 

and a wakf which ha? 

The fact that there are otherTbiertf^?J-^/7®J*^ 

as, performance of religions 

of private individuals £id payments 

vate individuals, for which\?ma)i part P”’ 

required, does not make the wakf mcome is 

pubUc purposes of a cbaritablV 

and Tyaiii, J.) Haroon®'®’ ^ 

shah. LL.E.(1942) Kar ^HOUNSaH- 

137. ^ ITS*A.I E. 1942 Sind 
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of insullation. (.Datip Sineh tni Salt, //.) GhulaM 
Kasul V. Ghulam Qutab-Ud.din. 200 I.O. 684- 
16B.L 11=44 P.L.R.476“A I.E. 1942 Lab. 142. 
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maewas c. p. code. 

TIARC'. AMMALU Amma. 2011.0. 1S2-16BM. 
231=A.I.B. 1941 Mad. 80=(1941) 2 M L.J. 472, 


Wakf—Subject matter — Property previously I 
leased out by walcif-Shia law. 1941 Dig., Col. ACTS— MalaBaR TenanCV ACT. 

868 . Mahomed Hashim Ali khan *■. Iffat Ara MAPPILLA MAEXTMAKKATHAYAM ACT- 
HamidiBecam. 2001.0. 892 = 15R.0.7=46 Marumakkathayam ACT. 


N. 661=A.I.E. 1942 Cal. 180 


MASEIAGE. Set also HINDU Law—.MarkiaGE 


Wakf-Validity - Provision for payment of “MaHOMBDAN LaW-.MarRIAGB. 


maintenance to servants—If contravenes provisions of 


•Proof — Long continuous co-habitation—Prc 


Lnck. 769. 


Mussalman Wakf Validating Act. 1941 Dig., Col. sumption from. Evidence ACl' S. 114 76 0 L 
869. akhtar Banu Begam V. Kanhaiya Lal. 161 J. 301. 

^ ^ , , MAEEIED WOMEN'S PBOPBETY ACT (lU or 

Wakf-Va idjty-Provtsion made in deed for 1874). 8 . 6 -Applicability-Policy effeaed before 1913 
pension for faithful servants—Shia law. See 1941 —If governed by S. 6 -Mahomedans-Policy of 
^ u ^****®^’*^® *^*on*T/^*^ life insurance for benefit of wife and children—If creates 

rr^r^<r^Kfi 1 *^*^TT»^^o^??? J-O- 392=15E.O. trust—Beneficiary—If can release right or interest. See 
7=46 O.W.N. 661=A.I.E. I9420al. 180. 1941 Dig. Col. 872. Enavatullah Sahkb p. 

Wakf—Validity—Provision made In deed for JIBLani SaheB. 2011.0. 320=16 E.M. 808= 1942 
reservefund—Shia law. See 1941 Dig.. Col. 869. M.W.N. 63=A.I.B. 1942 Mad. 136»(l94l) 2 M.L. 
Mahomed Hashim ali khan v. iffat ara J 740. 

HAMlurBEGAM, 200 1.C. 892=16 B.0.7-46 O.W. MAEUMAKKATHAYAM ACT. See Madras 


K. 661=A.1.B. 1942 Cal. 180. 


Marumakkathayam act. 


Wakf—Validity—Shia Law-All rights in the mAEWAE—‘B ona fide Marwari'-Brititk Indian 
properties reserved to wakifs—W akifs to have right of permanently residine in Marrnr for tong time 

residence, in some properties and to enjoy rents and —Detlaratien of intention to retain Britith Indian 
profits of other properties—If valid wakf under the Shia dmittlt—Origituil domteilt, whether retained—Inttn- 
system of Mabomedan Law. See 1941 Dig., Col. 869.1 make Afarwar permanent home—Ifean be in- 
SHAHBAN MOHIBi/. HEMRAJ RaGHaVJI. \Vl \Xi.\ftrred from conduet-Notification of VIAH. 

884 = 14 E.S. 125-A.IJl. 1942 Sind 14. I M, originally domldfed in Madras, resided at Jodhpur 


-Wakf—Validity -Wakif appointing himself with the intention 0 / living there for an indefinite period 

ZI'C Col 


B.O. 7-46 O.W.N. 66 l=A.I.E. 1942 Cal. 180. 


Wakf—Validity—Who can 


I94J Dig., Col. 871. Mahomed Hashim ali Khan 
S'. IFFAT Ara Hamidi Begam. 200 I-C* ^ 

E.C. 7=46 O.W.N.661=A.I.B. 1942 

-Wakf-Wakf in favour ^(«"£'T^Mahomedan 


There can be no valid “®y. /JIsmaIL HaJi 

Law in favour of strangers. {.C / Vx942) Boo. 441 
ARAT r. UMAR ABDt^LA. i-" ' i,.B. 266=A. 

-2011.C. 34=16 R.B. 61-4* ■» 

I.E. 1942 Bom. 155. o 

^ Anip (Xl OT 1875), 8. 2 ( 4 )—Con* 
MAJOEJTY- ACT girl of 15 for dower 

Uruction-SuU 

without nextfritn niatter of marriage’ in S. 2 (a) 

The words ^ ^ restricted sense and means only, 

must be constru of marriage. S. 2 (a) of the 

to enter into jy relieves a Mabomedan girl of some 
Majority Act her minority, but she remains 9 

of the conseq being so the provisions of 

J?*”,®/ ^"1 C. P. Code, still apply. Hence a Maho- 
^ A irl of l5 can file a suit for dower only through 
friend. {Bennett and Madeley //) USMAN 

*/. khaN V. Mt. Khatoon Banu. 17 Luck. 672= 
198 1 0. 827=14 E.O. 391=1942 0.W.N. 22=1942 
O A. 12 * 1942 A L. W. 9= 1942 A.W3. (0.0.) 24 = 
A J.R. 1842 Oudh 248. 

malabab compensation fob tenants 

improvement act (I or 1900). See MADRAS 
acts—Malabar Compensation for Tenants 
Improvement act. 

jyXALABAB LAW—Alienation—Karnavan living 
away being employed elMwbere—Mother doing tsinor 
•rts of management—Mortgage by mother—If binds 

*iiiT»rd. Sit 1941 Dig.. Col. 872. KRJSHJ^AJl CH8I* 


At Jodhpur permanently. It was held that the law could 
v».. —.*• I permit him to retain his Madras domicile as he had 
challenge^ . f resided with the OKi'mia in Marwar. Without 

the requisite intent no amount of residence will help 
a person to acquire the domicile. There is, howeter, 
nothing in the Rules to indicate that such intention must 
be expressed in writing. It can be proved in various 
ways. The conduct of a man is the best proof of his 
intention. Thus where M had resided in Marwar per* 
manently for over 30 years and built immovable pro¬ 
perty of the value of Rs, 15,000 and got all bis sons Into 
Government service, it was held that be had proved by 
bis conduct that his intention was to make Marwar bis 
permanent home. (Jfawal Kithere, C.J> and Ranjit- 
mat, /.) BaBHUTCHAND S'. M.S. RaO. 1942 M.LR. 
96 (01V.). 

— —Religious endowment—Temple property—Right 
of inspection. 

The temple property is an endowment to God and 
therefore It is the duty of tbe persons in its ebar^ to 
keep its affairs beyond all suspicion and above board 
Accordingly they should not object to reasonable check 
or control from individual members of the community. 
{Nawal JCithore,C.J. and Ranjitmal. j') MaGNIRAM 

p. RikhabdaS. 1942 M.L.R. 112 (Civ.). 

MABWAB civil PROOBDUEB CODE— 

decree—What ii—Suit for possession of proptrly h 
partition. 

The mere use of words “final decree’’ cannot “ 
a final decree in a suit for possession of immovable pro* 
party by partition unless and until the property i* 
actually partitioned and possession given over 
panlet concerned. {R.hf. Toshniwat, /•) 
Kunwar V. KaNWARLAl. 1942 M.L.B. 19 (Oi^ )- 

— ■■ 8 . 2l—Appli-<thiliiy-~/nherefst want of juritdW 
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MASWAB 0. P. CODE. S;21. 

S. 2l applies to objections to the “place of suing” 
only and not to tho:^ of inherent incompetency of a 
Court 10 assume jurisdiction. The word 'jurisdiction' 
means the authority t^hicb a Court has to decide matters 
which are litigated before it. This authority is conferred 
by and is subject to the limitations imposed by the 
statute under which the Court is constituted. 
Consequently S. 2l has no applicability to a casein 
which there has been usurpation by a Coutt of a juris* 
diction which it did not possess and no amount of con* 
sent could confer jurisdiction where no jurisdiction exists. 
{.Sukhdeonarain /.) ChuNILAL v. LlCHMINARAlN. 
1942 M L.E. 106 (Civ.). 

" “ S. 21.—Applieabi/ity—Suit net iognittble by 
Marwar Courts. 

Ss. l5 to 20 regulate the venue within Marwar end 
. apply only to those places where the Code.is in force. 
They deal with matters of domestic concern and do not 
prescribe rules for assumption of territorial jurisdiction 
by Marwar Courts in things wholly outside their juris¬ 
diction. It follows, therefore, that the rule laid down 
in S. 21 applies only to cases cognizable by such Courts 
only. {SukJidtpnarain, /.) CHUNILAL v. LICHMI- 
NARAiN. 1942 M.L.B. 106 (Civ.). 

" '“-S. 73 (8 )“C/jiot of State—Jurisdiction of 
executing Court toentertain without decree. 

Under S. 73 (3), C. P. Code, the claims of the State 
or the Crown are entitled to precedence over all other 
claims but the clause does not confer any jurisdiction on 
the executing Court to. entertain a claim on behalf of 
the State In the absence of any decree in support of it. 
(.Ji. At, Toshnmal, /.) SETH MOOLCHANI* NEMI* 
CHand V. THikana Nimbaji. 1942 M L.B. 1 (Olv ). 

” S' Power of Chief Court^to act suo motu. 

It is not ncvwsary that a revision should be filed by 
any party as the Chief Court can of its own raotiorr call 
for the record and pass necessary orders. (A^attu/ 
Kishort,C.J.) RaM CHANDRA r-. BaLURAM. 1942 
M.L B. 109 (Civ.). 


' 0 6, B. ^—Knowledge of suit—If dispenses 

with ne, eesity of proper service. 

The mere fact that the defendant has knowledge of 
the instiiution of a suit against him does not dispense 
with the necessity of proper service of summons upon 
him. {.^Sukhdeonarain, /.) GaNXSH v. NaTHURAM. 
1942 M.L B 63 (Oiv.). 

——•0.6, E. VI— Temporary ahtenee of defessdani— 
Serving officer—Duty of. 

To Jusilly service under O. 5, R. l7 it most be shown 
that jjiupei efforts were made to find the defendant. 
When therefore a defendant is tempoiaiUy absent from* 
home and is not represented in his bouse by any male 
member of his family, the summons should be taker 
again to bis house to be lerved upon him at the time 
when the enquiries made show that he is likely to bt 
found at home. (SukhJecmsraim. A) Ganish t, 
NaTHURam. 194aM.LE.63(Olv.), \ 

"' 0 - 7-^Adiournmmt ,•/ hearinr of ruil 

ex patU-/Ar/^Weiw, whether .an Alt wntUm statemaet 
as of right. 


lllscreuon has been given to a C.mrt wbkh bac 
adjourned the hearing of a tuit « pa.te, to allow , 
defendant who appears and enigns good caos. J, 
Mn*appearsnce to ba heard in aoi«« tothesait as 
he appeared on the date fixed lor his ippaarailcl 
«cb K,n,. .. ,h. Co... >hi„k, S,. 

exercim the discretion in fevoar of the de/endinr h 
Monot .. . matter of tight file a written sulemem in 
be heard to the suit iriespective of the itae< 

of the pio^wedlnge reached in the case 

Yi D. 


MABWAB 0. F. CODE. O. 22 B. 9. 


C./.and /fan/it Afal.J.) NEMICHAND SHIVNaTH 
Singh. 1942 M.L.B. 48 (Olv.). 

■ — 0. 16, B. 17 —Amendment changing nature of 
suit—Suit for declaration of title under O. 21, /i. 103. 
C. P. Code—Amendment into suit for possession based 
on title — Permissibility. 

The plainiifis filed a suit under 0.21, R. 103, C. P. 
Code, that they were the owners of 5/6 of the house and 
therefore entitled to present possession thereof. Subse* 
quently they applied for amendment seeking to delete 
the words O. 21, K. 103,.C> P. Code, and make other 
verbal and consequential alterations and ask for a decree 
for possession instead of a mere declaration. 

Held, that proposed amendment would not amount to 
a change in the substance of the^ plaint. In fact the 
only material change which the plaintiffs desire to make 
is as regards the relief and such alteration is permissi* 
ble in law provided there is no injustice to the other 
bide. (A'drwf JCithore, C.J. and Ranjit Mai, y.) 
Mahsingh V. Utamchand. 1942 M.L.B. 46 (Civ.). 
“■ 0. 21, B. 68 —Scope of enquiry. 

In objections under O. 21, R, 58, C. P. Code, the 
question to be decided is whether on the date of attach* 
ment the judgment-debtor or the objector was in posses¬ 
sion and where the Court is satisfied that the property was 
in posseision of the objector, it should be further found 
whether be held it on his own account or in trust for the 
judgment-debtor. In other words, the sole question to 
be investigated is one of possession and questions of . 
legal right and title are not relevant except so far as 
they may affect the decision as to whether the possession 
is on bis own account or in trust for the judgment debtor 
or some other person. {Naval Ktskore, C.J) 
KishaNRaj p. Pukhraj. 1942 M.UB. 80 (Civ.). 


•••I 






tioH pr^^ty. 

O. 21. R. 58 applies only when a claim or objection is 
preferred to the attachment of any property in the cxocu- 
lion of a decree on the ground that such property is not 
liable to attachment. The rule has no application where 
obj^ioo relatts to the question of priority to be given 
to the objector. {R. M. Toshniwal. /.) Seth MOOL- 
Cl^U KEMICHANDe. ThIKANA NIMBAJ. 1942 M 
L.B. l(ClV.). 

I ■ j ®^^*S‘«**<<***a/ injury—Whether can 

bo inferred from facts. 

It u not necessary that the relation of cause and effect 
betwew a material irregularity and the injury must be 
prov^ by direct evidence. It' may either be established 
by dlre« evidence or be inferred, where such inferemw is 
reasonable. Where there has been material irregularity 
m publishing and conducting a tale and the price fetched 
^ the auction is proved to be groesly inadequate, the 
L<xrt may presume that substantia] loM has been 
soffmed by reawm of the irregularity. iSukhdeonaratn 
J .) Pabtapchahd r. Gena, iwa M.L.B. 61 (Clv.X 

0. 22, B. 2—First suit for dtuoluUon of 
partnership and rendition of aeeomt-Second suit f/. 

PUintlfl's mit for dls^ution of partnership and 
rendmoo of acv-ounts had abated. Subiqucntly be filed 
another suit for .ontrihmion In res;^ of a wyment 
made by him to a creditor of the Si seveml y-ears 

U. AA. K. v.t.. I*. Lode, from biirgin* the preeeai mJi 
av the cau.e of in the .ib^urai .u.i **. 

^flerept from that la th, first suit. Jr>,he>.. 
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MAEWAS 0. F. CODE. Sch.II. Para. 1 


- ■ -Sch. n, Para. 1 and Evidence Act. S 106— 

Rtftrtnct to arbttration by secretary of an association — 
Invalidity—Burden ot P'oof, 

The Secretary, .Marudbar Shrawak Martda],.acting on 
behalf of the Mandal agreed to refer the matter in dispute 
to arbitration and in the agreement of reference intiodnc* 
ed a recital that be has been aatburized by the Mandal in 
a properly held meeting to refer the matter to arbitration. 
On an award being given the other party &led an appli* 
cation under para. 20, Scb. 2 praying that a decree may 
be passed in accordance with the award. Certain mem¬ 
bers of the Mandal objected to the validity of reference. 

i/eld, that the burden of proving the invalidity lay 
upon them as the secretary being an agent of the 
Mandal, the acts done by him in bis capacity as such 
must be presumed to have been ^itbin the scope of bis 
employment and further the facts whether a meeting 
was actually held and autbofity given to the secretary 
were within the special knowledge of the members of the 
Mandal, (J^awal Kiskore, C.J. and Sukhdeonarasn, /.) 
BHanvaRLaL V. MORTlLAL. 1942 M.L.B. 78 (Olv.). 

MAEWAE CONTRACT ACT, S. 15—Co-pro¬ 
misees—J-cnnt Hindu family—Manager (Bone, •whether 
entitled to sue. 

S. 45. Contract Act, which deals with bow the right 
to claim performance devolves expressly lays down that 
where there are a numlrer of promisees, all of them will 
be jointly entitled to claim performance. It is not open 
to one of the joint promisees to sue alone either for 
performance of the promise in its entirety or to the 
extent of his share. The section, as it stands relates^to 
all co-contractors whether they be members 
Hindu family, co-sharers or co-partners {.Maw 
Kishore,CJ., Raniit Mil and- S'ibhdeonara>n, Jj.i 
ACH aDAS». CHIMNIKaM. 1942 MX ®. 42 ( 

^-^3 00 -Applicehtlity-P<^Y^*”‘ 

tion of law. compulsion 

Involuntary payment Of ’ c 59 , Contract Act. 

of law is a p lyment falling wi having been 

A request will be implied w et ^^^jp^ijable by law to 
compelled by law to P^y another is ultimately 

pay, has paid enjoys the benedt of the 

liable to pay so that tw liability. Under such 

payment by ‘•’®..‘^'®V.,fendant was held indebted to the 
circumstances {Hawal Kishore. C.J.and 

plaintiff in *7 haZARIMAL v. FaTEHCHAND. 

Suihdeonaratn. /.) . 

1942 on price of g<^s sold. 

"s du: 

right to re-o ^i to such interest under any 

*”®'-';Srof thelaw. {K.M. Toshmwal. INDEKMAL 
THEiRACHAND INDERMAL. 1942 M.L E- 114 OiV. ) 

MAS WAR COURT PEEB ACT. Scb. m. Art. 

lO Declaratory suits relatingto *Mang'—Council 
Resolution published in Mannar Gateltr, dated 2nd 

■^\he Council Resolution published in the Marwar 
Gaaette, dated 2nd June, 1923, requiring a court-fee of 
Rs, 25 in suits relating to ‘Mang’ and guardianship 
must be deemed to have been superseded by the 
Uxardari Rules subsequently promulgated by the 
Darbar. The position*, therefore, for the purposes of 

court-fee is restored to.what is required J 7 the provi- 

Bions of the Court-Fees Act. According to these provi- 
•«ionB a court-fee of Rs. 10 is sofiicient for all declara- 
torv suits irrespective of their value for the purpose of 
jurisdiction provided no consequential relief is sought. 


MAEWAE CB. P. CODE. S. 42S. 

{Raniit Mat, J.) CHIMMIRAM t. CHUNILAL. 1912 
ML.B. 29 (Civ.). 

MAEWAE CEIMINAI. PBOOEDUEE CODE, 
S. 114 —taken by Hakim in exeeutne capacity— 
Forfeiture by him—Court, whether tan interfere. 

An order was passed by |be Revenue Minister direct¬ 
ing that pending the decision of a dispute between 
Tbikana H and Hi, the produce of the land be kept in 
deposit. In execution" of this order a bond was taken 
from Hh by the Hakim. On Hk‘s failure to keep the 
bond the Hakim forfeited the same. 

Held, that the Judicial Courts had no jurisdiction to 
interfere with the order of forfeiture passed by the 
Hakim in his executive capacity. {Hawal Rithore, 
C.J) Khangar Singh V. Sarkar. 1942M.1.R. 

31 (Cr.). . rr , _ 

-S. 15^First information report ^Value- 

Absence of aceuseJ's name Jherttn—Elfcct. 

First information report is never «the statement 

of a case for the prosecution and ab^M of any 

accused’s name in the same is "o* ‘‘***^’“*”'j 

proof of his innocence. {Hawal Kishore 

Sukhdeonarain, J.) KlSHANlA s'. SaRKaR. 1942 M- 

Recording of iyini ieiUratien— 

rs ^ - "“r r 

^ .iare C J. anti Sukhdeonarain. J.) .SARKAR V. 

fuSiRi 1M2 M l. ®-(Or )■ „ , 

200 . 20 ^—Complaint of eognitable oFtnee— 
Duty of Mopstrate—Penoer to direct Potie* to put up 

It is open to the complainant befote he actually files 
the complaint to lodge a first information report and 
thereby move the police to take the investigation and 
challan the accused if necessary but where hedc^ not 
adopt this procedure and actually Blesacomplaint be¬ 
fore the magistrate, it is the duty of the magis rateto 
take cogniaance and after examining the complainant 
proceed to dispose if of in accordance with law. tts 

not open to himafter he has ‘Jfe 

acase has been made out even ifit be a cogniaa^le 

case, to direct the Police to 

challan. {Hawal Kishore, C.J.) AMOLAR v. RaJU. 
^^^Z^Xfd^Cmmitmeni order in abstnee of accused 

~t‘oZ o( con„.i.m.n. in >h« 

is illegal and liable ^0 ^ ) 

SarKaR V. KUSHaUA. 1942 M.L.E. S 

_ S ZUk-Accused challaned under sevtral eounit 

■» ri^lardinat. MagWr... “ JS” 

- 8 . i 2 B-Petrial. order 

resptet of offences of whieh accused had been t 

Power of trial Court r«nrt oasied 0“ 

An order of retrial by an * .f®”!*|Son does 

appeal by an accused person apinst hi , the 

nm reopen the case .gai;^h.m J" trW 

offences of which be had appeal 

Court and the Government had not filed an pp- 
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MABWAB CB. P. CODE. S. 424. 

■gainst sQCh order of acquittal. {Nawal Kithore, C.J 
and Rmniitmal, /',) SaRKAR t>. RUDSINGH. 1942 
M.L B. 7 (Or.). 

' Sa. 424 aod 367— Judgment of appellate Court 
— Requirements, 

Tbe judgment of the Court of appeal should be such 
that the High Court as a Court of revbion might on 
looking into the judgment be in a position to judge for 
itself what the case was and how far the Court of 
appeal had considered the evidence as bearing on the 
guilt or innocence of the accused before it affirmed the 
Judgment of the trial Court. {,Nawat ffitkore, C.J and 
SuAideonarain, /.) KlSHANIA v. SaRKAR. 1942 M. 
L.E. 19 (Or.). 

S, A7Q—Preliminary enquiry—Ditcretion of 

Court. 

Under S. 476, it is entirely discretionary and not 
obligatory with a Court to issue a notice and bold a 
preliminary enquiry. If, however, an inquiry Is neces¬ 
sary in the circumstances of the case and the lower 
Court has not exercised a sound discretion in not hold 
ing an inquiry, the order is liable to be interfered with. 
{Ranfitmal. J.) SONSlNGH v. SaRRaR. 1942 M.L 
B. 82 (Olv.). 

MABWAB EVIDEHOE ACT. 8. V^Poeteard^ 

Date and place of OrtUng^Pretumptitn. 

There Is a presumption in favour of a post card being 
genuine and when taken to be genuine, it is evidence 
that the cover bearing it was stamped on the datethe 
impression bears and that the place of office mentioned 
therein was actually the place where it was affixed. 
{.Naval Kiihort, C.f and Raniitmal, J.) GBANSRAO 
». Chouthmal. 1942 M.L B. 64(01t.). 

"“8. 90— PrUumption of genuineneet^Nature and 
esetemt of. 

The presumption under S. 90, Evidence Act, Is dircre- 
tlonary and not imperative. Kormaliy ipeakit)|. nnle» 
circumatances creating suspicion are pointed out the 
genuinenrss will be presumed. (Nawal NisAore, C.J. 
and Ranfitmal, /.) GOVKRNMSNT ADVOCATX v. 
HarIDaS 1942 M.L.B. 72(017 ). 

MABWAB lEQAL PBAOTITIONEB8 ACT, 

8. IZ—Profetnonal misconduet-^Pleader aetepting 
Arief for/fling mit hut deeeirtngelient tntAomt doing 
to, 

G, a pleader, accepted a brief on behalf of .7 to 6le a 
•alt againht Af and received the twceasaiy papers for tbe 
purpose. G. however, did not file the suit and kept 5 
under a delusion by giving fictitious dale'. Held, that 
G wu guilty of profe^onal mlsronduct. {A'amaJ 
PCitAore,C.J,auJ SuAAd.imarain, J.) SOHaNRaJ r. 
UanGADAS. 1942M.LB. 17(0r.). 

MABWAB UMITATION ACT. 8. 19 (8)-C«f) 
ofdteree net ff.i iron due date-^Afplr m n e j 
td at to when it mil he ready^,'^:fe,t. 

An application for the copy of the deerrt- wa^ pre* 
•anted on 8th September, 1941, and ih' copy wa« to tv' 
given on I4tb Scpttmber. 1941. (>n ditr v-pv 

was not ready and it wa- rT^Mre«1 • :i Kaii '•i , 

1941. but no dale was given (•> the appellaat ai;rr 14(h 
September. 1941, whrn tt.- c w a,'t be .ra.iv (c' 
delivery to him. The..pv «a« a> te^'ly i !ivrrf,n'» tbe 
appellant vm 23i>l S«pte<iibtr. l^l. 

/Kr/i, that thr aiipelUnI saas cttl’led (v'ex.T«.> *Vr 
period IfA'in Sth ‘'riatmVt. 1941. t.' ?5r.l 
1941. {Ranttf .tr* aW ,7 .V. \ 

ThaKur Lal DaIaJI r. KISav Sinch. 1949 M L 

». 1(017,). 

•9D(l^^aeminie admitted J>» et 


I MABWAB PENAL COLE. 8. 111. 

I Where the defendant admits the payment but alleges 
that it was made towards another debt it is open to him 
to prove that there existed other dealings between the 
parties in respect of which this payment was made. In 
tbe absence of any such proof It must be taken to be a 
payment towards the debt in the suit. {Ran/it Mai and 
R. Af. Toshnitbol. //.) THAKUR LAL BaBAJI V. 

Kesar Singh. 1942 M.L.R. 8 (Civ.). 

—20 {^—Mortgagee receiving Hatil xoith land’ 
lord^t eonttnt^lf amountt to payment. 

Receipt of Hasil by the agent of the mortgagee with 
the consent of the landlord amounts to payment for tbe 
purpose of S. 20 (1), Limitation Act. {Ranju Mai and 
R. M. Totkniwal, JJ. THaKuR LAL BaBAJI ». 
KeSar Singh. 1942 M.L.E. 8 (Cl7 ). 

—-—8. 2\-^Autkonted agsnt^lnferenet from faett. 

Tbe question whether a person is or is not the 
autborixed agent of the debtor is a question of fact aud 
is to be determined on tbe circumstances of each case. 
Thus where movable properly like cattle is taken from 
the debtors’ possession by a third person and delivered 
to the creditor and there is no protest or objection by 
tbe debtor it cannot but be assumed that it had been 
done with tbe knowledge or implied consent of the 
dehor. (A^jwu/ Kiihore, C.J.) GudaRMAL ASIYA. 
1942 M.L.B. 66(017.). 

-8 91 {2')—Primeipal and eurety^Paymemt by 

Prineipal debtor if extendi limitation againtt mrety. 

In cases of principal and surety, there are two dis¬ 
tinct liabilities both arising out of the same transaction 
and in respect of the same debt. Therefore, the princi¬ 
pal debtor by an acknowledgment of his own lubiUty, In 
making payment of part of the principal cannot acknow¬ 
ledge the liability of the surety ao as to bind him; nor la 
there anything in tbe relation of principal and surety 
Itself which makes payment by the principal debtor as a 

rfrWr eanjtmetive 

Art. 52, Limitation Act, Li not reMrkted to actaal 
J ivery of good# but also covert tbe case of constructive 
*Iive^. ^i^oentlr where/> first contracted with 
/ on AaoJ Bud 9 and 10. S. 1990 for tbe purchase of 

A *1 •/•f***" *0 b* <WiTerod to him on 

Atoj Sud 15 and / alao contracted with ^ lo porchaae 

f*i«»«ss*on Am} Bad 10 
and 14 S. 1990 at a higher rate to be delivered' on tbe 
same date AmJ Sud 15 aitd on this date P debited I 
vnih tbe mm of Rs. 365-8 0 on accrjjot of tbe d:9cf«nM 
between tbe amoutrii doe toeoch other eudv tbe two 
I extracts and him for Its recovery. It was bekl 
that it wa-. fart s suit for tbe priexs of .cedx eted ar ^ 
delivered i^d w-^^u, the pur?Lf^ J? 

1942 M.Um. 83 .CIT ). ** sfeNG. 
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MABWAB PENAL CODE. S S04'A. 

and to the same eitent as if he had direct!; abetted it 
provided the act done was a probable consequence of 
the abetment and was committed unuer the influence of 
the instigation. Thus where O suggested to /i to kill 
HC by setting fire to the Chhan where the latter was 
hiding but ^ instead killed him by firing at him, Meld 
that I) Was guilty of abetting the murder of flC. 
(,Nawal KiihortyC.J.and ^ukhdeemafain J.) DUR- 
JANSING V. Sarkar. 1942 M.L.B 13 (Cr.). 

■ '8. 304-A— —Lorry leax-ing road and 

falling down into water. 

(7 was driving a lorry from Bali to Pipar City. At 
about 3 A.M. the lights went o9 and the lorry left the 
road and after continuing to run for a goodly distance 
over Kacha track reached the bank of a stream and there 
fell down from a height of seven to eight feet. Held> that 
C was prima facie guilty under S. 304 A and it was for 
him to explain any exculpating circumstances. {Afawal 
Kitkore, C.J. and Sukhdeonarain, /,) SarKaR v. 
CHatarbhuj. 1942 M L.E. 1 (Or.). 

S. 326 —Proper sentence. 

In a case of aggravated grievous hurt resulting in 
death, a sentence of three years’ rigorous imprisonment 
is grossly inadequate and may be enhanced to six years. 
{Afawal Kishore, C.f. and .Sukhdeonarain, /.) SaRKAR 
V. SuRAJGiRi. 1942ML.B.24(Cr.). 

" 8. 441— Intention to annoy—‘Person claiming 


MABWAB BEGN. ACT OF 1899, S. 49 

be observed and are in fact followed by caste bodies 
generally and one of these is that the person agaiost 
whom the Panchayat propo.ses to take action shoulo be 
given an opportunity to explain his conduct before the 
Panchavat. {Raniitmal and Sukhdeomram, //.) SaR- 
RAR V. I.IRHMICHAND. 1912 M L.B. 9 (Cr ) 
MABWAB PUBLIC EEMANES BEC0VEB7 
ACT. S. 19Suittoset astdesale—Court whether can 
direct Kotwal to decide pucslions arising in suit. 

A certain shop was sold under the Public Demands 
Recovery Act. filed a suit for cancellation of the 
sale and possession of the shop on the ground that be 
was owner of half the shop while the other half was 
under mortgage with him. The trial Court while main* 
taining the plaintifi’s title qua half the shop and setting 
aside the sate directed the Kotwal to settle the plaintiff’s 
claim regarding the mortgage. 

'ffc/d, that the trial Court was wrong in Having the 
determination of the question arising in connection with 
the mortgage to the Kotwal under the Public Demands 
Recovery Act. The Act lays down a summary procedure 
which precedes and is in its essence different 
of a regular suit which is provided under S. 19 of the 
Act when the person aggrieved is dirwted by ‘ne 
Mehkma Khas to seek his remedy in Civil Courts. AK« 
the filing of the suit the aid of the provisions of the Art 
cannot be Invoked and all questions arising m the suit 
title but out of possession taking possession l^ust be tabled and dwjde^here^ 

—Msenee ofcomplainant-^Effect. V./. and 

If a person claiming a title to property whether his U. Hawdas. m2 M.LB 72^1 ). 
title be good or bad, enters without any legal | MABWAE BEGXMBA ^ - . deeumentt-^ 

tion upon property in the established %^^ltth^7ust be residents of Tkikana. 

another, he must be inferred to have „g of r^The governing the grant of Jurisdiction to 

annoy the person in possession register documents Li that the parties to the 

S. 441, Marwar Penal Code, even tho^ jjg residing within the Thikana area, 

mary desire to annoy and his only obiert was tffgwal Kitkore, C.J., Panlit Mol and Sukhdeonarain. 

possession for himself. Actual / Kitkore. //,) Chandmal v. MOTIUL. 1942 M.L E. 38 

plainant at ihe lime Is not necessary, 1942 

C J. and Raniitmal, J.) SONRAJ v. I , .,.33 32 and 38— Presentation—FirU presenta- 

M L.R. 22 (Or.). 

-S. ^n—Attaekment 


Legality. iLf„«ar Pen*' 

In a case under S. 447, ™ . appointing an Amin 

class Magistrate „ on the disputed field 


Class iviag.si.-i* ^ . ^,0 the owpuicu u^.«. 

for guarding the crop SUM IS ^ magistrate to order 

, Keld, that it was ^perty in a case under S. 447, 

attachment of immovable ^ j SETANSINOH 

Marwar Sl B-4 (Or.). 

V. Sarkar- 1 „„„nieati 0 H from eatte—Minority 
- ^^^"‘j’^.f^tiriaining complaint in retpeet 0 / 

number of Panena ^ 

matters koPPeHf»‘ i^-„g„f_pifa of bona fidear/itw 

without notice a 

married a girl alleged to have been 
another in Sambat l983. The matter was 
betrothed 10 ^ Panchayat seven years after the marriage. 

a minority number of Panchas passed ye- 
L"ladon imposing a fine on the complainant without 
Siinghiman opportunity to answer the allegation 
feXsthim. Three years later a leaflet containing the 
defamatory statement was published. 

Held that the accused were not protected by any of 
the exception to S. 499 , Marwar Penal Code. {Ranht- 
maland Sukhdeonarain, //) SARKAR p. LiKH.Ml- 

CHAND. 1942 M.LE.9(Cr). ^ ^ 

. g 499 — Excommunication from caste—Proceed 

ines of caste body-PrincipUs of natural ius>ice. 

AliVoueh bard and fast rules of procedure cannot be 
i1a m ihe oroceeding* of a caste body yet some 
fwia^nt^ principles of natural justice are expected to 


/ disputal property — invalid—Subsequent valid presentation—Registra- 

“ tion, whether proper. 

A deed of gift was executed by/* In favour'of her 
daughter 3“. One ^ presented it to the Sub'RegUlrar 
for registration and represented that as F was too ill to 
attend his office the deed may be registered at her house. 
The Sub-Registrar did not register the deed. -Four days 
after this F died and after her death as the repre- 
tentative of the executant, presented the deed before the 
Sub-Registrarreqoesting its registration at her instance- 
The Sob-Registrar refused to register it but on apjpai 
the Registrar directed its registration. 

that the registration wai quite valid, ^yen it 
the original presentation by R was invalid, it did not 
affect the subsequent registration which ''^Itd and 
proper. {Afawal Kishire, C./.and R.M.Toihnmal. 

MffT. SiiKiNA V. Hussain. 1942 M.L.B. 4 


/.I MST. SUKINA 

—‘-^,^~Martgage deed not registered—Claim on 
basis of part performance—Onus. 

Where the mortgage deed is inadmissible m evident 
due to want of registration and the mortgagee wa"**T® 
take advantage of the doctrine of part . 

onus is upon him to prove that he is entitled to the ^ 
fit of the doctrine. {Kawal Kishore. C. 
and Sukhdeonarain, //.) CHaNDMAL s«. 

1942 M.LS 88 (Civ.) (F B.). , 

-S. kA—Part performance—APPltc*btl*n ' 

principU, • u aI 

The principle of part performance is 
equity and has been recognised and enforced oj ‘“v 
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MARWAE STAMP AOT, 8. 7. 


MESNE PBOmS. 


Courts of British India independently of S. 53 {a) of 
the Transfer of Property Act. But before it can be 
applied in favour of a mortgagee, be most be able to 
satisfy the Court that the mortgage money had been paid 
and that be had been placed in possession of the pro¬ 
perty in dispute as mortgagee. (A/bu'j/ Kithoft, C.J., 
Hauiit Mai ani StkhJtonnraln, //.') CHANOMaL v. 
MOTILal 1942 M.L B. S8(01v )(P.B.) 

MARWAE STAMP AOT. 80.7 and 9—Z><rrw«/ii// 

txfcuUd out of Marwar—Duty (kargtahlt. 

The provisions of S. 7, Stamp Act, are not to be sub 
ordfnated to the provisions of S. 9 of the Act. Conse¬ 
quently documents executed out of Marwar whether on 
stamoed or plain paper, are chargeable with stamp duty 
as mentioned in Sch. II of the Act. (Raninmal, Jri 
BaixHand V. UmbdmaL. 1948 M.L R. 81 (Olr.). 
MASTER AND SERVANT—Dismissal of Mrvant 
for misconduct—Past misconduct or offence—If can be 
taken into account as justifying dismlsMl for tubeequent 
misconduct. Stt 1941 Dig., Col. 873. VbnKaTA 
SitaPathi V. Krishna Chandra Gajapathi 
Narayan DEO. 197 X 0 750*14 R.P.S63-83Pftt. 
L.T. 481*8 BE 296-AIR. 1948 Pat. 176 

‘Dismbsal —When wrongful —- ’'Misconduct’’— 
What amounts to—Suit for damages—Question for 
determina'lon of Court. Stt 1941 Dig.. Col. 873. 
Venkata Sitapathi v. Krishna Chandra 
Gajapathi Naravan DPO. 197 1 0. 750-14B.P 
36S-8 B.B. 896*23 Pat.L.T. 481-A.I.E. 1948 
Pat. 176. 

“Local bodies—Position of with reference to their 
employee*—Power to suspend —Right to salary daring 
Kuspension—Condonation of miecoaduct — Effect. Stt 
1941 Dig.. Col. 874. DISIRICT COUNCIL, ANRAOTle. 
ViTNAL ViNAVAK. I.L.B. (1943) Nag SiS. 

■‘'Permanent” eppolntment or employment — 
Meaning of—If denotes duration of appointment ei 
merely indlc 4 tt« nature or character of tame. Stt 1941 
Dig., Col. 873. Venkata Sitapathi t>. Kkishna 
CHANDRA GaIAPATUI NaRAVAN DKO. 197 1.0. 760 
-ItR.P S5S-8B.R 896-83 PatL.T. 481* ALE 
1949 Pat 176. 


'MfpfiaMWS of Hrptmt—Right to wogtt disrte/ 
ptfioJ of $ut^MOtt^R»oit—Mumt ipoltiy knung power 
to tutptnJ—SmiptiitioM of irrtwmt oodorM groptr/jr^ 
Right of Hox-^t to wogt! for ptriod of tutponnom. 

It Is clear that If a master chooaeg itot to taraainate a 
contract ^ tefvke of hli eervanl notwithstandiag dara- 
llctlon of duly on his part eBiltlIngjha muter to dlemna 
the servant, the muter cannot by merely saqmflng the 
Nrvanrrefuse to pay the wagea of tha setvaal daring the 
period of the mspendon treailftg the contract u a con 
tinning contract the reason of tha rale bafrg that thera 
is no Impllwl powar In the trrtpl <>tr to peatah a eervani 
by auipcnslim Hut different .>'<nsideratk«s wonht arise 
when the master hat ih* power of »a«penaon which Im 
eaeveMaa apoA a wspiweed asi^cofuhaet of the aarvsnt. In 
that C 4 ee enapenaltfA « mM inwriahh mean the 
alon of the entire f^mtrnet and iherefoet the 
nn hmh afdea. When a Mant.ii—htv ha«tng 
asMVMil rtgh^ order* —i-r~Tdnns. 

BMM Invntte the ie«rw*i<wi of 
vagea. anil tha utvant canrei rtteeuf m e liw 
daring tha tiertnd ut m-panifcin The uineei 
pearls •*'*^*»*'« *ha raU'kjo^p ur>d 

KAvr Moth At e Anm|i,4b*d 
HraervOM 904 10 EU>e*»o»l.m nva-> 

1049 Rea 9 



The suspension of an employee does not amount to 
dismissal or termination of the contract of service, and 
until the contract of service is terminated the employee 
is entitled to his wages. An employer who has no 
power to suspend has no power to withhold the servant's 
salary during (be period of suspension. Even when an 
employer is entity to suspend an employee and with¬ 
hold his wages daring the period of suspension, the em¬ 
ployee is entitled to wages during the period of suspen¬ 
sion if be U dismissed at the end of that period. {Dko^U 
and Agarwalo. //.) PEOPLE’S Go-OPERATIVE BaNK, 
LTD V. Ramishwar Prasad Varma. 21 Pat. 609 
=201 1.0. 609-16 B.P.66 -eB.B. 822 - 23 Pat.L. 
T 428-A.X.B. 1942 Pat 452. 

—Wrongful dtsmbsa)—Contract of service pro¬ 
viding for permanent appointment nsrt to be terminated 
ordinuiiy—EMsmissaloo ground of Srtancial stringency 
—If Justified—Burden of proof. Stt 1941 Dig.. Col. 
874. LaKSHMINARASIMHACHARLU V. MCLAURIN 

High school. Cocanada. 14 B.M. 673- 200 1.0. 
40-(l941)2 M.L J 270. 

MAXIM —Attio ptnoualit mo'itur turn ptrtona—^ 
Applicability. Stt C. P. CODE. O 22. R. 1. 1942 O. 
A. 624. 

Actio personalis moritur cum persona—Applica¬ 
bility to Insolvency proceedings. Stt PROVINCIAL IN¬ 
SOLVENCY ACT. S 17. 44 Bom LB 132. 


' Ltx non togit ad impotnhilia and attm (uriat 
mtmintm groPoMl —Meaning and application of. Stt 
limitation ACT. S. 4 AND GENERAL CLAUSES ACT. 
S. 10. 1942 A.LJ. 692 (F3.). 

MEBOBANDISE 21ABK8 ACT (IV OF 1899). 
8. 16 —Dttfottry of tho tommtmon of oftn^—Wh^ 
would amourtt to. 

Tbs mere discovery that coantcrfait labels were bring 
used would not be a riacovary Aat an offence bu baan 
committed by a particalu praaa. Thera could be »e 
affective presecatian of tha owner and proprietor of the 
prese antil the complainant is able to discover that It 
wu in that particular preae that tha labels were le fact 
printed. S. l5of the Merchandim Marks Act caaaot 
bar a proasmtion where the prosecutor had no chance to 
pross c ute. So the period of one year mast be cakulatad 
from the date whM It was d is cov e red that the labels 
were printed la s particular press. (Ro ' .t. /) 

pRATiviovn mnr ». Gajaman Ramacmanoka 
KAO. IMS M.L J 389. 

MBIQBB Wre MuRTCAGB—M erger. 

—Impafttbhmuteiu Magrs>—Legfcw of monies 
and outstaoiings eat of rstat^-Legatoe •eccveding m 
holder of eautv—CfNct ou tagacy—If <x*ingui^hrd Sot 

Madras Impartible Estatbs Act i ihi> 8 M U 

J 496 

ICB9NB PBOrm-lnarvast <m-Aaard or-Pm 
of —Interw An. .^nr LImitaIION ACT ARTS. 

109axdi 9> (1949'1 If LJ 4T9 

—— < latahry —' Veshem mahhs hav*»g Hrf - re 
aharee In viHa^^—Snilemeet eSffiari Lani • ;r *»• 'fl 
, peruMi K^Aim.ng nght tedoeo—Sail by .geiMt 

them Im (•iMee<..r, us fvefltk on i 

deftndaale had uo rtghi lo wtrie Ua^~IW->«v trv 

. 1 —ree —law'stk<u»—CMht 

,*U.-re« fie 

uhnia a 
FWK I! 
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In ordinary cases, that is, where there is no wrongful 
combination or conspiracy among the defendants who 
dispossessed or wrongfully kept the plaintiff out, each 
defendant or each set of defendants as the case may 
b*! is liable for what he received or could by 
ordinary diligence have received from the 
defendant or set of defendants Immediately 
below him, where the defendants or the different sets of 
defendants had set up different grades of interest in the 
land in suit, and the professed sub-infeudation between 
them is either admitted or proved. For Instance, where 
there was no wrongful combination amongst the wrong¬ 
doers, if the lands were being possessed by a Zamindar 
through tenure holders, under-tenure-bolders and 
raiyats, and the whole set were made defendants 
and the possession of all of them was found w>ongful, 
the lamindar would be liable by way of mesne profits 
for what he had or by ordinary diligence could have 
received as rent from the tenure-holders of the first 
degree, and the tenure-holders of the first, second and 
third degrees, etc., would have to be assessed on the same 
basis, the actual cultivator or raiyat being liable on 
produce basis. In the case where there is s wrongful 
combination amongst the defendants, the position is 
different. They would all be liable jojntly and severally 
for mesne profits. In such a case they are to be regarded 
as forming one body and the liability for their unlawful 
act when they so act in concert cannot and ought not to 
be separated or apportioned between them. {Milter and 
Khundkar, JJ^ Kai.iuas RakSHITz<. SaraSWaT 
DOSSI. I.L.R. (1942) 2 Cal. 268 = 76 O LJ.447= 
46 O.W.N. 682-A.I.B. 1943 Oal. 1. 

MINOR .S’//Guardianship. 


(2) Hindu Law- minor. diction, and similarly am 

(3) MahomedaN law—miwuk. against the 


MINOR, 

When there is no valid or proper defence to urge, 01 
behalf of the minor, the guardian ad liUm has no duly 
to raise frivolous or untenable pleas in defence, and the 
omission to raise such pleas in defence does not amount 
to gross negligence which would entitle the minor to sne 
to set aside the decree. {Abdul Ghani and Venkata- 
ranga Iyengar, //.) KaRIAPPA v. BHARMAPPA. 19 
Mys.L.J. 414»46 Mya-H.O.R.592. 

- " Decree against—Setting aside — Grounds— 
Gross negligence—What amounts to—Guardian ad 
litem appearing and raising all defences open and adduc¬ 
ing all evidence aVailaWe—Decree against minor— 
Failore to appeal—If ground for setting aside decree. 
See 1941 Dig., Col. 876. NaGayya v. VenKATAYYA. 
200 10. 871 = 16 R.M. 162=A.IB. 1942 Mad. 82. 

-Decree agaitnl—Setting aside ef—Grounds — 
Negligenee of guardian zAhttm. 

Negligence of a guardian ad litem is not in itself a 
ground for setting aside a consent decree against a minor 
which can only be set aside on the ground^ of fraud, 
RCtudI or constructive* Fruod must be definitely m&de 
a cause of action and the facts constituting the fraud 
must be clearly and specifically set out. ^ 

and Beckett, /.) KaNTA DeVI v. KaLWaTI. 201 1,0. 
671=16 E.L. 71=44 P L.E. 136=AIB. 1942 Lab. 

Deersf or award against— Absence of proper rt- 

presentation — Effect. . a. ^. 

There is lack of Inherent jurisdiction in a Court to 
pass a decree against a minor 1 / the minor . is not 
properly represented. In such a case he must be taken 
to be no party to the proceedings at a/J, Therefore any 
decree which is passed against him without his being a 
party to the proceedings is a decree passed without juris- 
and similarly an award passed against him is 


minor. KDalip Singh and 


(4) Contract act. 

—— Decree against—Minor brought on 
guardianship of mother— Omission 

for her appointment as guardian goa,. 

Where a minor is brought o" ^'^^rdian, the mere 
dianship of his mother, his should be adopted 

omission to adopt the ad litem does not 

for her appointment ^ passed against him in 
justify a reversal of the aac . has accrued to the 
second appeal. MUNDAn. Santosh 

minor. B,P. 643 = 8 B.R. 501- 

MaHTO I99l0i,v 

AXB. 1942 „ guardian ad ///■•»»—Pre- 

-!!^rietv of decree—;Minor’6 remedy — 

gumption as and negligence of guardian 

Improper rep^sentanon 1941 Dig.. Col. 876. 

-Difference tatwe^ Lack.l = 

MAHONTED 

A T.B 1942 0^®® 

__ .n.^ree against—Bight of minor to challenge 

~ ^y 0 )S negligence of guardian ad litem— 

collusion— H to be alleged and 

is op*” * minor to challenge by a suit a decree 
passed against him on the ground that his guardian 
ad littm had been grossly negligent in the conduct of the 
suit and it is not essential that he should allege and 
prove fraud or collusion. {Leach, C.J. and Kuppu- 
^amiAyytr, J) F.GaPPA CHriTlAR V Rama- 


Din Mohammad, jj:) MaHBGB HUSSAIN Shahw. 
anjuman Imdad Qarza. 201 LO. 311=16 E.L. 
38=44 P.L.B S 1 -A. 1 .S. 1942 Lab. 129. 

—If can be transferee of immovable properly—If 


NATHAN CHETTIaR. ‘ I.LX. (1942) Mad. 626 = 203 
t o 626 = 16 E.M. 651 = 65 L.W. 48*1942MWN. 
lb4=Al-B. 1942 Mad. 384= (1942) 1 M.L.J 165. 

p .,,,e against—Setting aside — Grounds—Crass 
«/.«/«// of guardian ad litem —to raise 
T/fetSe when thtre it «<» tuit—Effect of. 


tan maintain suit in respeet thereof. 

Inasmuch as there is nothing in the law to prevent a 
minor from becoming a transferee of immovable pro¬ 
perly so a minor in whose favour a valid deed of^ sale 
has been executed is competent to maintain a suit io 
respect of that property. {Yorke, /■) RaM Sfwak v. 
RAM Sahal 1942 A.L.W. 226=1942 O.W.N 281. 

—^- Guardian—Loan by, with sanetion of Court- 

Binding character, . 

A loan contracted by a legally appointed guardun ot a 
minor with the sanction of the District Judge is a loan 
on behalf of the minor and binding on 
aa/./.) Rai ShvaM Bah^UR t'. Rameshwar 
Prasad. 20810. 95=15 E.?* 158=9 B E. 69—A. 
IB. 1942 Fat. 441. 

- Guardian ad Bem-Cross 

am.mnis to-Decision in suit i« conformity wsih fatv- 
Pailure to appeal tn anttcspalion of change in law 

Effect— Minor's right to challenge decision. 

The mere fact that a guardian ad litem fails to ap^ 
against a decision which Is In conformity with " 

it then stood and fails to anticipate a change 
by a proposed amendment which may enure to . ^ 

fit of the minor, would not amount to gross 

on the part of the guardian ad /»//« so as j,,, 

minor to challenge the decision which the gu . 

accepted. {Leach, C.J. and 

Aoemm^ V. Satvaohyana Mad 

1942 M.W.N. 700-66 L.W. SO-AXB. 19*3 M 
187. 



















INDIAN DECISIONS 


783 


781 

MOBTOAOS. 

Sft atto { n T. P. ACT, SS. 58 98. 

(2) r. P. Com. 0.34. 

■ C»-m«rtgagtft^uil h f^r kit short of 

mtrtgoit maintainoklt—Proptr framt of 

iuit-~ProPtr form of dttrtt—Righit of firtitt o! txf 
eutiom stagt. 

A co-mortga(?« whose share in the mortgage money 
is dc6ned in' the mortgace insiroment or is otherwise i 
ascertainable can sue for his share only, and a soil for 
his share will be maintainable provided certain condi- , 
tions are fnlfilled. Tbo'e conditions are: (1) that he • 
must make the co mortgagees defendants. (2> that he 
must ask for the usual mortgage decree, which must 
provide for all necessary accounts and payments in res¬ 
pect of the wholt of the mo'tgage-debt, that is to say. 
there must be a prayer for sale of ’he entire mortgage 
property, if the mortgagor failed to pay Into Court 
within the period of grace the amount that may be 
found due in resfrert of the entirt mortgage-debt. The 
preliminary decree must specify the entire amount due 
on the mortgage as at the date of grace and not merely 
what is found due in the plaintiff’s share at that date 
and direct the sale of the entire mortgaged property in 
default of payment of the same. The consequence would 
be th.it if the mortgagor pays into Court the said sum— 
Ux.) the total amount so found due—within the period 
of grace, the share found due to the plaintiff will be paid 
out to him, and the share of the co mortgagee defen¬ 
dants kept in deposit. If there is default in paying that 
total sum, the fin •! decree will be for sale of the whole 
of the mortgaged property. At the execution stage 
either the whf>le of the mortgaged property or so much 
thereof as may be necessary to satisfy tb" whole amount 
due on the mortgage must be put up to tale. The 
rights of the parties can be worked out thus. If the sale 
fetches a price equal to or greater than the said total 
amount, besides the co<t8 of bringing the properties to 
tale, the dues of the plaintiff must be paid out to him. 
If the sale of the whole of (he mortgaged property be 
Insufficient to cover that amount, the plaintiff would be 
paid pro rata from the sale-proceeds, and he can obtain 
a decree under O. 34. R. 6 C, P. Code, for the balance 
of his dues; provided that he is otherwise entitled to such 
a decree. As the sale would be under a decree for sale 
of the entire mortgaged property, th'e porcha^r at the 
Court sale would ge» the property freed of the mortgage, 
and the rights of the co-mortgagee defendants would 
necessarily be transferred to the surplus sale-proceeds. 
(MiUtr and Rirwas. //.) MATILAL DUTTAw, BaRA 
BUHI. 46 O.WJI. 1016. 

' •CoHttructioH—InUrtsf post AXtwr^Rult—Dttd 
tohetakinoml tonrtrutd ot 0 whole—/mention net to 
pay int/reti after expiry of period—Neceuity for dear 
arid express terms. 

In the case of a mortgage deed all the terms of the 
deed have to be considered when the question to be 
decided is whether interest is to run after the stipulated 
period. Where the deed does oot cleerly fate that 
Intereft should run after the end of the tlipuiated period, 
the terms of the whole deed mu't be looked at to ascer¬ 
tain whether It waa the intention of the parties that post 
diem interest should be paid. If a Court is'aiked to 
bold that In a particular ca«e the mortgagor and mort* 
gagee had some intention other than the usual intention 
then such must appear in the clearest terms from the 
provisions of the deed, the usual Intention being that 
money shonll hear interest until reoasment. {Harriet 
C.f. and \fan»kar Ull, /) RAJKNDRa VaRavaN 
Bhavj Dbo S-. BichitraNANii Sahu 8 OutL.T, 27. 
■ “ ■ —Consiraictlon—Mongige by conditional sale exe¬ 
cuted in 1873 Condition that In defeolt of redemption 
within two years properties eboukt beooae abeohite pro- 
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party of mortgagee—Enforceability—Law Applicable, 
5rr 1941 Dig., Col 878. VBNKATASUBBtAH Cwnry 
P. JUMMA MOSQUR. 198 1,0. 309*14 E M 419« 
(19411 IM.L.J. 764. 

If a debt or liability. 

From one point of view a mortgage is neither a ‘debt* 
nor a 'Ilabiliiv.' It is a security for a debt and a suit 
on a mortgage it no more a suit on the dhbt than a 
suit on a promissory note is one to enforce the original 
liahitity. From the definition of a mortgage in the 
Tran^fer of Property Act it is clear that the mortgage 
itself is not the iiahiliiy but Is only the transfer of an 
interest in property to secure the proper discharge of the 
liability. iStone.C.J and Pet-.J) Dau Balwant 
S iNfiH t/. Mr. Bindabm. IL.R (1942) Nag. 867- 
IBE.N 13*200 I.O. 709 = 1942 N.L-J. 113=A.I. 
B 1042 Nag 88. 

Imereti—Charge for utufruduary mortgage 
PresHsion for payment of interest in addition in default 
of payment of mortgage money at the end of term fixed 
— 1/ charge on property—Proviiion for payment 12 per 
eent. in'erest—Penalty—Relief against. 

A usufructuary mortgage for H« 800 in favour of the 
apprilant executed on Itt Mav, 1930, provided that the 
mortgaged property vrts to be enjoyed in lien of interest, 
that the mortgage amount was payable in three years 
and that in default of such payment at the end of three 
years interest at 12 per cent, per annum was payable in 
addition. Some time la'er, in 1930 itself the mortgagee 
(appellant)leased the property to the mortgagor and 
another, hut the rent due under the lease fell into arrears 
and in 1936 a suit was filed and a decree obtained on 
25th March, l937. Meanwhile on 30th May, 1935 the 
mortgagor sold the mortgaged property for Rs. 1.000 to 
another, directing him to redeem the mortgage on pay¬ 
ment of Rs. 800 This vendee in turn sold the property 
on Ist Aorii, |937,to the respondent for Rs. 1,000 direct¬ 
ing her (respondent) to redeem the mortgage on payment 
of Rs. 800. The respondent having failed in her attempt 
to discharge the mor’gage debt and get possession under 
S 83, T.P, Act, brought a suit for redemption in 
1938. The appellant claimed not only the principal 
amount of Rs. 800. hut also the amount due to him 
under his decree of 1937 for rent and interest on Rs. 800 
at 12 per cent, as provided in the mortgage deed, as the 
amount was not paid at the end of three years. 

Htld^ (1) that the covenant for payment of Interest- 
was not merely a personal covenant but created a charge 
for interest in the absence of a contract to the contrary; 
(2) that there was nothing in the mortgage deed to in¬ 
dicate that it was the intention of the parties that there 
was to be no charge for interest and ther fore the securi¬ 


ty Mrutu uc en>nr«.ru m ruspeci or rne interesr aiso ; 
that the provision for payment of additional interest in 
default of payment of the principal amount by the date 
fixed for redemption was a penal clause and must be 
relieved against; (41 that the clause, merely becauw It 
was penal, could not be held to be wholly unenforceable ; 
(S) that the mortgagee (appellant) not having obtained 
payment of the rent due to him under the decree could not 
be aaid to have got enough so as to disentitle him to any 
interest, and that the Court wouM be JusHfied in award¬ 
ing 6 per cent interest on the principal amount from the 
date of default; (ft) that the claim for rent, being only a 
personal one. could not be claimed in the suit for redemp- 
rion. (HnPPnfmtmi Atoar,/) BUBRauANla CRTT 
y^I^aLaRSHi Ammsl 66 L.W. 681-1948 
M.W.N. 19-AXB. 1948 Mad. 109. 

* ffergir— Potstttim in diPeront eapaeitiet—l/ 
earn give riu to-^tmm of diferent eapaeititt in om at 
a partisw/ar timo^u^idemy. 
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Where the capacity ir» which a person is in posses¬ 
sion of the mongagee rights is something quite different 
from the capacity in which he is in possession of the 
equity of redemption, the mere fact that those two 
capacities were united in the same physical person at a 
particular time could not result in a merger. In many 
cases the question whether there has or has not been a 
merger of the equity of redemption with the mortgagee 
rights depends on the intention of the person in whose 
possession both rights were at the same time. {V^rma 
and Yorke, JJ.) ABDUL SaMAD KhaN v, GiR- 
DHAKILal. I.L.E. (1942) All 2=)9*=200IC. 269= 
14 E.A. 423=1942 A.L.J.179=1942 ALW. 161 = 
1942 O.A (Supp.)146(2)=l942 A.W.E. (H.C.) 84 
(2)=A.I.E. 1942A1M76 


moetgage. 

abienee ef contideration for detd-^Right of defendant 
to succeed on such plea. 

The fact that the plaintiff in a mortgage suit h a bona 
fide assignee of a mortgage bond for valuable considera¬ 
tion cannot stand in the way of the defendant success¬ 
fully pleading that the mortgage bond was not supported 
by consideration, and hence no deaee can be passed in 
favour of the plaintiff in the suit, (/fuppustoami Ayyar, 
/.) PARVAIHI AMMAL V. ANGAMU7HU. 204 I-O- 
128*66 L.W. 662= A.I.E. 1942 Mad. 730=(.1942) 
2 M L J. 618. 

— Mortgagor and mortgagee—Strainer or tres¬ 
passer in possession—Rights of parties. 1940 Dig. 
Col. 922. Umar Haji v. Badri Das. I.L.B. (1942) 
Nag. 146. 


Mortgage by eonditional sale—Foreelosure decree 
-^Effect of—If constitutes transfer. 

Where a person executes a mortgage by conditional 
sale and then suffers a foreclosure decree to be passed 
against him, he virtually executes thereby a transfer in 
favour of the mortgagee. (Biswas and Akram. //.) 
RAl CHAND! CHaRAN Chaiterjee V. Taranath 
DUTT. 76 O.L.J. 484. 

——Mortgage suit—Decree-Suit based on equitable 
mortgage—Subsequent mortgagee also made a party— 
Equitable mortgage found to be invalid and plaintiff 
declared an unsecured creditor—Proper decree to pass— 
Declaration as to validity of subsequent mortgage- 
propriety. See 1941 Dig., Col. 879. KRISHNASWAMY 
Avvangar V. KamaLamma. I L.B. (1942) Mad. 82 
*1942 O W N. 48=74 O.L.J. 479= 1942 A.L W. S6 
»2SPat.LT. 29=44 P.L.B 83= 44 Bom L.B. 191 
= I.LE (1941) Kar.(P.O.) 127=(1941) 2 M.L.J 
894 (P.O.). 

——Mortgage suit — Failure to implead purchaser 
from mortgagor—Decree and sale in execution—Purchase 
by mortgagee—Subsequent suit to evict private purchaser 
and for possession subject to his right to redeem— 
Maintainability. ^«C. P.,CODE, 0. 34, R. 1. 44 
Bom.L E. IIL 

_ Mortgage suit—Parties—Some ofnfortgagors not 

impleaded—Plaintiff's right to decree for proportionate 

share of mortgage money. . , , . . 

If some of the persons interested m the equity of 
redemption are left out in the mortgage suit or if they 
are made parties after the period of limitation has 
expired, the plaintiff is entitled in such cases to a decree 
for proportionate share of the mortgage money as 
against the defendants who are actually on the record or 
aSainst whom the suit is not barred by limitation and 
the fact that all the mortgagors are not parties before 
the Court will not jastify the dismissal of the whole suit. 
(Muhherjta and Roxburgh, //.) TaRAN ROV BaIN 
t/.SHVAM MONDAL. 201 I.C 4^4--15 E.C-201 =74 
O.L.J. 496=A.I.E. 1942 Cal. 226 

_ -Mortgage suit—Question of paramount tstle- 

Plea on the basis of spes successjonis to the third person — 
If ean be gone into. 

Where persons setting up the defence of title 
paramount in a suit on mortgage, are persons’who Mate 
that they have a spes successionis in respect of the third 
person’s interest, it is clearly not enough to entitle them 
to lUieate that title in the mortgage suit. (Stone. C. J. 
and Bose, DaU BaLWANT SiNGHt/. CHHATAR 
Singh. 19^8 N.L.J. 47. 

_Mortgage suit—Question of paramount title— 

Relevancy—If * necessary issue to be decided. See C. P. 
CODE.S 11. 20 Pat. 841. 

^siigme of mortgagi I 
bona 6de valuable censideration-^PUa o/\ 


' Mortgagor—Right to sue for aeeounts only, 

A mortgagor is not entitled to sue merely for accounts 
when be is also entitled to sue for redemption. 
(Verma, /.) GORPHAN LAL v. SHRI THAKUR 

Radha Kant. 1942 A.WE. (HO.) 889=1943 a. 
L.W. 66. 

' ■ Power of sale—Exercise of—Suit for injunction 

to restrain—Mortgagor’s right to maintain—Grounds— 
Payment or tender of mortgage money—If condition 
precedent. See 1941 Dig., Col. 881. BaBAMIVa MOHI- 
DEEN Shakar V. Jahangir Dinshaw l.L.E. 
(1941) Bom. 606-198 I.O. 474=14 E-B. 304. 

——■Power of sale—Mortgage debt falling due—Suit 
by mortgagor for injunction to restrain sale by mort¬ 
gagee—Maintainability—Absence of offer to redeem or 
tender—Effect—Discretion of Court. See I94I Dig., 
Col. 881. MULRAJ VIRJA t-. NaIMMAL PRATAP^fAL. 

I.L.R (1942) Bom. 83 = 198 10. 646=14 B B-834 
= A.I.B 1942 Bom. 46. 


Prior and subsequent mortgage.s—Decree on 
prior mortgage and sale in execution—Rights of purcha¬ 
ser—Suit on later mortgage impleading purchaser— 
Nature of relief available to latter. Set 1941 Dig,. Col. 
882. PUTTAMADAPPA n. Nagamma. 48 Mys. H.O. 
B 683. ^ . 

—Prior and subsequent—Sale in execution of prior 
mortgage decree—Pu-sue mortgagee not impleaded In 
suit—Right of purchaser. See 1941 Dig, Col. 882. 
SAtLENDRA VaTH v. AMARKNDRA NATH. 198 I.O. 
316 = 14 EC. 448. 

* ■■Piior and sul)s^o^nt—Sait by «ach tnoftgagct 
without impleading the other—Purchase by each In exe¬ 
cution of decree—Puisne mortgagee's purchase prior in 
point of time—Suit by prior mortgagee 
possession against him—Maintainability. See 1941 Dig., 
Col. 883 Sailendra Nath v. amarendra Nath. 
198 I.C 315 = 14EC.448. 


-Prior and subsequent-Soit by prior mortgagw 
jut Impleading puisne mortgagee-Decree and sale 
ghts of purchaser and puisne mortgagee, 

Dig . Col 883. Kaiser Khan AnnuL Ghani. 
[.07308=15 E C. 318 =A.I.E. 1942 Cal. 138- 

—Redemptifn—Dstiy of second mortgagee. 
second mortgagee owes no duty to the mortgagor W 
:n, the prior mortgage. He is entitled to do so tf h< 
;s it desirable to protect his O'™ 
derson, /.) SaTISH ChANDRA 
tPFRATivE Town Bank, ltd. J- 
651*20110. 685=16 E.O. 246=A.I.B. 19« 
290. . ^ 

-Redemption—puisne mortgagee not 
morfgaeee’s sait — Jledeoipuon 
lie—Method of calculation. See Jif” 198 

Sailendra Nath v. amarendra Nath. 
115=14 BO. 448. 
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■ '—Rtlitf on haii$ of suhttituied suHrity—Mortgagt 
of kt! shart of the home by a joint owner — Subse¬ 
quent fariition and allotment of specifie share to him — 
Suit by mortgagee dezrted—Right to possession of share 
specifieally given to his mortgagor, on his becoming pur¬ 
chaser in execution. 

Where subsequent to the mortgage of bis share of a 
house by a joint owner a speci 6 c portion of it is 
given to him on a partition between joint owners, 
when the mortgagee obtains a decree and porchases his 
mortgagor’s share in execution of the decree is entitled 
to possession of the share specifically given to his mort¬ 
gagor at the partition. As the mortgage had merged in 
the deerte and so ceased to exist the principle of subsli- 
tuted security may not be applicable. But what the 
mortgagee wants is really in substance what was given 
by the decree for sale and «hat was purchased by him 
in execution. {/qhal Ahmad, C /. and iMr, /.) 
IMTIAZ-UNNISSa BIBI f». ABDUL QAStM. 202 1 0 
199»15B.A. 103-1942 A W.B. (HO.) 167-1942 
A L.W. 362-A.I.B. 1942 All. 267 (1). 

-Right and remedy of purchaser—Sale in eiecu 

tion of mortgage decree—Person interested in equity of 
redemption not impleaded in mortgage suit. See 1941 
Dig., Col. 884. Bidhuranjan SarKar v. SolemaN 
PRAMANIK 197 1.0. 834 = 14 R.C. 388. 

—--Rights of mortgagee—Mortgage of undivided 

share of co-sharer—Subsequent partition. See 1941 
Dig., Col. 885, SaRADINDU MUKHERJEE V. JAHAR 

H**!: I.L.B. (19^2)1 Oal 326 = 201 

I.0.353-16 B.O. 174-A.I.B. 1942 Oaf. 158. 

^Rights of mortgagee—Simple mortgage—Pro 
perty belonging to member of agricultural tribe—Interest 
transferred—Punjab Alienation of Land Act. S. 60. 

s^mpuran Singh p. ahmad 
Din. 198 LO. 100 »14 B.L. 800. 

-- Simple—Receiver. See 1941 Dig., C«l. 885 

bUKHARANlABAt f'. LaxMIEANT Rao. ILE (1942^ 
Hag. 11»-19810. 807-14 BN. 245-A.I.B. 1942 

XlX* 

’Splitting u^Right of mortgagors—Deeree^ 
^eeulion—One of several mortgagors willing to pay up 
his share of deerte amount—If ground . for splitting up 
mortgage and direct sale of items edher than his. 

The course of execution of a mortgage decree or 
charge decree cannot be determined by the mere willing, 
ness or otherwise of one or two of the Judgment debtors 
to pay his or their share of the decretal amount: it is 
beyond dispute that mo'tgagori are not entitled to bare 
^e mortga^ spill up on such a ground. (Dhavle and 
Chalteru, Jf.) KRUSHNA CHANDRA KaR p Suit. 
matya Seeta niBVA. 8 Out L.T. 88 ; • * 

alive—First morinpte 

fresh aJwHee—First mortgage it kept alive at against 
"*rme mirtgigee—LimitattOH toenforte sukrogation— 

nrlmli* ** account lo«e M< 

Kini 

renewed monguM even If ly * *<tjOnd mortgage, on a 

the first 1 , ,o p,, 

«>ortg.g„.,ret;XtS f r,! m w ^ °'*V.*'* 

to subrogation. Bv the renelal of 152** 
new covenant to pa’y i, sailiT*! P"" ">orHaPe a 

•nfoir. hi, .,,h, .o 

by the latv mofigage, b has been paid of! 

y. a iwlio ™ 


MOTOR VBHIOIiESAOI (1939)4 8 . 11a 

the Uter mortgage saving limitation the period for en-* 
fofCiDg the right of sobrogation would be extended by 
sach paymentSa The keeping of the ^security alive does 
not necessarily involve the proposition that the date 
when the debtean be demanded continues to be the old 
date. {^Nagtsw 2 ra lytr and Vtnkataranga Ayyangar^ 

//•) Gangahanumiah V. Narayana Seity. 20 
Mys L.J.286. 

^Suit and dt<m on—Mortgagee getting into pos- 
ussion in execution—Official Receiver not impleaded on 
mortgagor^ irndveney pendente \\\^— Receiver getting 
back posuuion through ineolvency Court^Claim to 
mesne profits^Maintainobility. 

The mortgagee 61ed a suit on his mortgage and 
obtained a decree thereon. Though the fact of the 
mortgagor having been adjudicated an in:^oIvent in the 
meanwhile was btought to the notice of the Court, the 
Official Receiver was not added as a party. The mort* 
gagee obtained possession of the property in execution 
of bis decree* The Official Receiver by taking proceed«■ 
ings under S, 4 of the Provincial Insolvency Act obtain* 
ed possession of the mortgaged property. On bis claim 
for mesne profits due for the period in which the property 
was in the possession of the mortgagee it was held that 
the possession of the mortgagee was not that of a tres* 
passer but that of a mortgagee in possession and he was 
not therefore liable to pay mesne profits. It was held 
further that the mortgagee having come into possession 
during the continuance of the mortgage would be liable 
to account for the profits. {Stone^ C / and Niyogi. /.) 
Khadilrar V. Ramnarayan. 1942 N L J. 108. 

Usufructuary mortgage and lease back—Nature 
^f~Suit on lease for rent—Rinding thof mortgage is 
binding only to extent of part of corstdtration—Right 
of mortgagee to full rent stipulated—If affecUd. 

When thpre is a usufructuary mortgage and a con* 
temporaneons lease back to the mortgagor, it is no doubt 
nece^ary for^mc purposes 10 read the mortgage and 

*‘*^"*’* transaciion. but that does 
not mean t^t the possessory mortgage and the lease 
back are to be considered as a simple mortgage provid- 

L * wansactysn. effect must be given to each 

tZ nt Jff* ^ ‘ofi«ber. spell out a transaction 

L" and incidents. In a suit 

CoSll lease and it is not open to the 

_ ° stipulated m the contract of morteace and th« 

therefore entiiled to recover rent 
V ^a‘e notwirh>tanding that 

ACHU?l* Kiting amoont. (H'adiworth, J.) 

MOTOBVEHIOLE8loTaVOrf9S9rs%(i>- 

Ofle„« ,941 d\.. C “^ 6 . P,'b,% 

^^j!f'SHNASWA.M!. 14 B.M. 664-43 c7T J fi 2 i- 
199 I.C. 14S-1942M W K eo 524" 

196-U941)2M.L.J loio; ^ ^ ^ M»d. 


It^cncr^App'seahom fg^ , cRf.nteness of 

xiction for driving A - ' 

J12, Fr*s:attom fpr rmexsal^LcgsditY^ 

whate^w Vehicles Act has nothing 

whatemtodowtthtb, effectiTcnemof th«Ucena. It 
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MOTOR VEHICLES ACT (1939). S. 16. 

merely enables a licensee to obtain his licence at a 
lower rate, if he applie'^ wi'bin fifteen days of the 
expiration of his old licence. Accused, a motor driver, 
had a driving licence which expired on 2nd February, 
1941 On l7th February, ]‘J4l. his licence was examin¬ 
ed and Was found to have expired On the same day, 
however, he got a renewal of his licence with effect from 
2nd February, 1941. On l3th June 1941, a complaint 
was filed against him under S. 11 (3) read with S. Il2 
of the Motor Vehicles Act and convicted. 

Hrldt that though the accused could not claim rene¬ 
wal ex:ept for one year from the date of application, the 
licensing autboritv having issued him a remwal as from 
2nd February. l94l, there was an rffertive licence on the 
dale of the alleged offence and hence he was not guilty. 
{Bea»imont C J.arni Sm EvPEROR p. RaMDAS. 
201 I.C. 770=16 R.B. 121=43 Cr.L.J. 778*44 
BomX R. 449=A.LR. 1942 Bom. 216. 

<-■ — -S. 16- Rules un('er— R. 7 (l)—Offence under— 
Powers of Police to demand name and address of 
accused, 1941 Dig.. Cnl. 886. Devkt NandaN p. 
Emperor. 14 E.L. 205 = 43 Cr.LJ 127. 

‘ ■ — 8s. 22 (1) and 42 {\)—Lcrry drivtn without 
rtgitlration and Permit at difteretu placet cn same day 
—Separate off entity if committed. 

If a lorry 1< permitted to be driven on a particular 
day without reeislration and permit contrary to the pro 
visionsofSs. 22(1) and 42(1) of the Motor Vehicles 
Act. the owner cannot ht charged for a number of 
separate offences,■ahhough it Is seen at different places 
on the same day. The offence is u-ing the lorry on the 
particular day and it is only one offence (P oung- C-/ 
and Beckett. /) RaL MOKANO v. FMPvROR. 2001. 
0.614 = 16 R.L.2=43 0r.LJ.678=44 P.LB 101 
=A.I.R. 1942 Lab. 126. 

_Ss 12(1) and 123 (D—AppHeahility—'l/te" 

—."Permit" — hfeamne^Burden of proof. 

Though Ch IV which contains S. 42 of the Motor 
Vehicles Act deals with the contiol of transi ort vehicles 
and contemplates primarily the control of the carriage of 
goods for hire or for re-ard. S, 42 (1) «« tnore general 
and prohibits the use of a transport vehicle for any pur¬ 
pose in a public place save in accordande with the condi 
tions of a permit as provided in that section The dr-ver 
of a motor vehicle took the same to convey himseit to 
the Magistrate’s Court—where he was being tried tor 
driving without a license—and bark again. There was 
no permit for the use of the.vehicle to the knowledge of 
the owner. There was no evidence as to whether the 
owner knew that the driver was going to so use the car 
or not In a prosecution of the owner on a charge 
under S. 42(1) and S >23 (ll of the Act. 

Held, (1) that the driver did “use'’the vehicle and the 
vehicle was "used" within the meaning of S. 42(1) ot 
the Act : (2' that mere negligence on the part of the 
owner to lock up his vehicle so that his driver could not 
take it would not amount *o ‘‘permitting” the use of the 
car under S. 42(1), because ‘‘permit” carried with it the 
meaning that the p**rson actually and knowingly allowed 
the thing to be done ; (3) that the prosecution bad not 
discharged the duty that was cast on them to prov- that 
the iwner either used or permitted the use of the vehicfe 
and C4)<hattherefere the accused was entitled to be 
acquitted of the charge. lff'>rv'ill, f^ 

Salaam Rowthfr. /» re. 204 IC. 295=lfl42M. 
W.N. 760(1) “65 LW. 764=A.I.E. 1943 Mad 41 
-(1942)2 677. 

__.Ss 42 (1) and iZ Owner'if tncludet 

^^^The word ' owner ' used in Ss 42(1) and 48 (lO of 
tbi Motor VeUclei Act does not include an agent of the 


MOTOR VEHICLES ACT (1939), S. 123. 

owner and hence such an agent cannot be prosecuted 
under iha-ie se<-lions. {IViyogU /.) EMPEROR v. 
PatHaK. .203 I.C 162=43 Cr.L J. 917=1942 N.L. 
J.303=A.I.R 1943 Nag. 22. 

' — 3. 71 (,2)~Constru(lion—Speed when "fxed*'^ 
Notiheation—If essential and eondition precedent it 
eommission of offence of exceeding speed limit. 

Under S. 71 (2) of the Motor Vehicles Act which 
permits the restricting of speed within certain areas, the 
notification is the fixing, and therefore until the restric¬ 
tion has been notified, the speed limit is not fixed. A 
notification is therefore a condition precedent to the 
commission of an offeife of exceeding the speed limit 
and is not merely a method of publi>ihing the speed 
fired. {Horsmll. f.) BiCHAL NAinU p. EmpkrOR. 66 
L.W 827 (2) = 1942 M.W N. 724 = (1942) 2M.L.J. 
670 

—^Ss. 78andll2-^«r*» of proof—Charge of 
exceeding speed limit—What the prosecutim Ims 

In a prosecution for an offenre under S, 78 read vitih 
So 112 of the Motor Vehicles Act for exceeding the speed 
limit laid down under S. 71 (2) of the Motor VeMcIes 

Act, it is the duty of the prosecution, m order to bring 
home the offence to the accused, to /*) •'’** * 

certain speed has been laid down under the Art as the 
maximum speed that a vehicle should attain, and (2) 
that the accused exceeded that speed limit. It is noi 
sufficient to prove merely that there were two .posjon 
the road on which the number * lO was ^ 

indicate that the speed should not exceed 10 
hour. It has furlfatr to he proved that the spefd 
been fixed by some authority empowered to fix a speed 
under S 7l (2). When that is not proved, a conviction 
is unsusraioabte (P/orwiU /) jAMBVl INOAM PllLAI, 

fnre. 2041.0.389 = 1942 M.W.N. 764=66 L.W. 
722 = A.I S. 1943 Mad 61=(1942) 2 M L.J 629. 

_ S. i\2—Enhanced hne ■ When can he exacted. 

It is inequitable to exact from a person the enhanc^ 
fine under S, 11? of the Motor Vehicles Act pnless he 
has suffered a first conviction and after 
he has again offended. 

BAL MOKAND F. Emperor 2001.0.614-16 E.L. 
2=43 CrL.J. 673=44 P.LR. lOl-ALB. 1942 

'112- Bombay Motor Vehicle BUlesClOlO) 

morctian six Persons without firmst-Vehicle not 

loaded with goods at the time-^ffenee. v-SIctea 

Sub-rule (2) of K. 93 of the Bombay Motor VehreU 

Rules framed under the Motor ^*^“^^**,* , 

lays down unconditionally thenum^r o Pf . iig. 

ma, be cried in a good, vehicle, .h.. P'J*'?" 

not only when the good, vehicle is 

but also even when it do<« ‘“KbLh ^ 

any goods. This is cairying peison, 

templates a goods vehicle being 0 Where the 

when it is not loaded with g^^s « alb 

driver of a motor lorry used as a g . .v^ypij (he 
more than six persons in it without a permit thc^ugh n 

vehicle is not loaded with goods at the timft he 1^7 

of a breach of R 93 '2)of tlie 

Rules, and is liable to conviction under S lU 

Motor Vehicles Act. /« ,^6*43 Or. 

EMPFRORZ-. f'’ULAM RASUL 2011.O 14 

LJ 645=15 E.B 68=44 Bom.LB. £i 0 
1942 Bom. 184. , « 

MOTOR Vehicles Act. Ss, 42 CD and 

"Contravention of S. « (1>-Tr,nr 
port d'tiL on pnblic r«.d wlthon. P«mib- 
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MOTOR VBHICLE8 AOT (1939), S. 123. 

Liability of driver to coovictioa. Set 1941 DiR.. Cof. 
838. Public Proskcutob v. Jevas. 55 I* V7-. 216 
-1942 M.WJf. 223-43 Or.L.J. 49-(1941) 2 M.L. 
J. 349. 

8. 123 (X)—Lfirry awtud iy tevtral permit— 
IjttiilHy of etuk. 

If a lorry U owned by two or more persons, each of 
them is tbe owner of the lorry and each of them would 
be liable under the strict wording of S. 123 (l)of the 
Motor Vehicles Act for an illegal act. But it is un¬ 
desirable to exact a fine from all the owners separately. 
(Younf, C. /. and Btckttt. /.) BaL Mokand v. Em- 
PSROR. 200 1 0. 511=15 B.L 2»43Cr.L.J. 673- 
44 F.L.R. 101=A.I.B. 1912 Lab. 125. 

■ "8. 128 (2)—Applicability. Se^ l94l Dig.. Col. 

888. Devki Nandan V . Emperor. 43 Cr.L.J. 127 
=14 B.L. 205. 

' ‘(Banna) S. 16—Burma Motor Vehicles Rules— 

R. 24 (i>—Conductor, if in charge of the bus—Over 
loading—Who is to be charged. See 1941 Dig., Col. 
886. RadhamohamOG V EmpeROR. AI.B. 1942 
Bang. 51(2). 

MDN1CIPALXT7—Zi'd^ViVy of « Munitifl Board 
for Heglfgenee—Collapse of house due to percolation of 
drain water—Absence of periodical inspection. 

Public bodies created by statute are liable for negli¬ 
gence in tbe discharge of their duties and a municipality 
is liable for damage caused by their negligence In not 
keeping their works in proper repair. Where the plaintiff's 
building collapsed as a result of (be percolation of the 
drain water in the street adjoining, it was held that the 
Municipal Board was liable for damages for their negli¬ 
gence in not keeping the drain in proper repair and 
failure to have it periodically examined by competent 
members of their engineering staff. (Thomas, C. J. and 
Ghulam Ifatan. J.) KALI KRISHNA NARAIN v. 
Municipal board. Lucknow. 2041.0.100-1942 
0 W N. 773-1942 0 A. 617. 

MUSLIMS DISSOLUTION OF MABBIAOSB 
ACT (VUI OP 1939)— for maintenance— 
Proper forum. 

In the case of a claim for maintenance under (he 
- Muslims Marriages Dissolution Act, the proper forum is 
the defendant's place of residence and not that of the 
plaintiff wife. (/)amet.) MahuUD HaSaN t>. NOOR 
JAHAN. 1942 A.M.L.J. 18 

ii '3. 2'11) —iVsfe contributing towards huibtsed's 
failure to maintain—Effect of. 

The |vife is epiitled to a decree for dissolution of her 
marriage if the husband fails to mairrtain her for a 
period of tw '> years, even though she may have coniri 
butei towards the failure of tbe maintenance by her 
husband. Simply because the wife refused once to 
receive a cheque from herhushind. the latter is not 
relieved of all liabilities that attaches to his ilatot by 
virtue of S. 2 (11) of the Dissolution of Muslim 
Marriages Act. (Ablul Ruhsd. J.) AKBaRI RrGaM 
». ZaeaR HU55AIV. 16B I.O. 847-14 B-L. 433-44 
P.LB.69-A.I.B.1942 L»li 92. 

MUSLIM PERSONAL LAW (SHARIAT) APPLI- 
CATION AOT IXXVI OP 1937 . S 5-PeiUion‘ 
pending on date of repeal of Act—Order made after 
repeal-If wV/r—General t'Uurfs Act. ^ 6 (/) 
iMl Dig.. Col. 800. KaRIM SH \H p Zinat 
B lBi. I LB. (1941) L»h. 773. 

MUBSALMAN WAKF AOT (XLH OP 1923) 

S. ^Jusitiiettoso—Additional District /udgt—Benril 
Agra and Atttm Ciril Courts A<t, S. 8 (t)—Power of 
Additional Diitriet Judge to renew or tma 4 t order 
passed by District Judge beforS transfer. 


MUSSALMAN WASP AOT (1923). S. 6-C. ' 


An application under S 2 of theMussalman Wakf Act 
for registration of a wakf estate has to be presented in 
tht Court of the District Judge which is the Court com¬ 
petent to entertain tbe application. The Court of an 
Additional District Judge is a Court different from that 
of the District Judge, but under S. 8 (2) of the Bengal, 
Agra and Assam (7ivil Courts Act, it is competent to the 
District Judge to transfer the application' for registra¬ 
tion of a wakf estate to the Additional District Judge 
and on such t>ansfer the Additional District Judge has 
Jurisdiction to deal with the matter. The Additional 
District Judge has all life powers which the District 
Judge has and has jurisdiction to pa.cs any order which 
the District Julge could pass including an order recon¬ 
sidering or reviewing a prior order, even though such 
prior order is one parsed by the District Judge prior to 
the transfer to tbe Additional Judge, The inherent 
power to review conferred by S. l5l. C. P, Code, can bo 
exercised by tbe Addiiional District Judge and he is 
therefore competent to vacate an order passed by the 
District Judge before the application was transferred by 
him to the Additional District Judge. (Agarvala. /.) 
ABDUL Hasan v. Nanhk Shah. 1942 P.W N, 94. 


—S.i—Seope—tVakf created for profiding faeili^ 
ties to travell'rs—Provision for enjoyment by creator 
and msmbers of his family of surplus income which 
might arise in future—If excluded. 

A wakf created originally to provide facilities for 
travellers on a road, i.e.. to subserve a charitable pur¬ 
pose with a provision that any surplus income that might 
arise in future should be enjoyed by the original creator 
of the wakf and the members of- bis family, is not a 
wakf which is excluded from the purview of the Mussal- 
man Wakf Art of 1923. as such a wakf is not one 
falling under S. 3 of the Mossalman Wakf Validating 
Act of |9l3 S 3 of the Act of 1913 cannot apply to 
wakfs which subserve two purposes partly/rharitable and 
partly private but must apply onlv to wakfs originally 
designed to serve one purpose only and that is private. 
(Kmg, /.) Ha;i Kadir Murthuza Hussain ^ahib 
V. Mahomed Murthuza HtissAiN «ahib 65 l w 
828-1942 M.W.N. 712-(1942) 2 M.L.J. 672. 


~ -3. 8—Applicability—Kinds of wakf governed by. 
.Ur MussaimaN Wakf Act(1923).S. 2. 1942M. 
W N. 712-(1942) 2 M L.J. 672 

-'S. 6 A (as amended by Bombay Amend¬ 
ment Act XVIU of im)-Orde* of Court directing 
mutiswah of wakf to deliver particulars and accounts 
— Diloiedienee—Proeesdings for contempt—if justified 
—Contempt of Courts Act, 

The Court has to see that the law is enforced. When 

there is speaal order made apparently under S 6-A 

of the Monalman Wakf Act. as amended by Bombay 

Amendment Act of 1935, directing certain particulars 

and accounts to be delivered by a mntawali of wakf 

and that order is disobeyed, the mutawali disobeying such 

order II on the face of it guilty of contempt of Court 

and that is a matter which the Coun can deal with 

undn the Contemp* of Courts Act. l926. {Beaumont, 

C. /. /) Fmpfror p. AL! MaHOMFD 

AdamaLU. I L-R. (1942) Bom. 240= 200 I.C. 852 

-43 Or L.J. 726-lS R.B. 61=44 Bom L B 231- 
A LB. 1942 Bom 162. «jui a*.*, .sai 

”1- f*' ^T.!^ *m«nded by Bombay 

Amendment Act XVII of 19S5)-/Vr,/,«. of 

DiHmct Judge under S. t^-Arpeol to High Court- 
C^ptitiuy 

No appeal Fes from the decision of a District )edge 
on an inquiry under S. 6C of the Musaalwaa Wakf Act 
u amendwl by the Bombay Amaadmcot Am of 1935; 
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MtJSSALMAN WAKP AOT (l923). S. 6-0. 


MTSORE 0. P. CODE (1911), 8.11. 


Mch a decision is final as provided by S. 6 F of the Act. 
{BiaumontX’f.and Sen.J) KAR!\tMIVAH\MUU- 
Miya P. JAFARALI Baw^miva. 2021.0 574=16 E. 

B. 171=44 Bom LE 666=A.LE.1942 Bom 279. 

■9. 6 C and ^-^i,Sccpt—QueUion wfifther 
wakf and if St for whxt Purptst^Rtfertnre to 
wakf—Conmittet for invescigalion and report-juris¬ 
diction of Court to make, 

.The question whether certain property is wakf pro 
perty is one of the matters which the Court can inquire 
into under S. 6aC of the Mussalman Wakf A^t as 
amended by Bomlay Amendment Act of l935, but is 
not a matter which cm be referred to the Wakf Com 
raittee under S. 6-Vf. The Court has therefore no 
jurisdiction to refer to the Wakf Committee for investi¬ 
gation and report' the question whether a property U 
wakf property and if .'•o for what purpose. (Reiumonl 

C. /.and Wadta /) EmpKROR z/ ALt VfAHOMED 
ADAMAf.LT. I L.E (1942) Bom 240=200 10.852 
=16 R.B. 61 = 49 Or L-J. 726 = 44 Bom.L.E. 231 = 
A.I.E. 1942 Bom. 162. 

——3. 6-T -App'icaf>iIity—i\fotiee under S. 10-5 
and R. 26—Vo sP ciieatitn as to inguir\ being held 
under S. 6-C— R^ect —Findings recorded—Finality. 

Where a notice ismed to an accused per'on under S. 
10-B and R. 26 of the Vfussalman Wakf Act as amen¬ 
ded by the Kimbay Amendfnent A :t of 1935, does not 
specify that an inquiry under S. 6-C of the Act is 
being held, it is open to the accused to say that he 
had no idea that an inquiry under S 6-C was being held, 
and the findings recorded by the Judge in respect of the 
matter cannot he considered to h- final wi'hin the mean¬ 
ing of S. 6-F of the Act. (^R'.mmnnf, C./ and fV-tdia, 
/.) EMPRRORw. Al.l MAHOMPO ADAMAI.LI. IL-E. 

(1942) Bom. 240 = 200 10. 852*16 E-B. 81=43 Or. 
LJ. 726 = 44 Bom L.R. 23l=A.r.B. 1942 Bom. 152. 

——S. 6-M {2')-^JniiuirY—-Scope of—Power of Court 
to accept evidence filed before committee and documents 
not proved before Committee—accused and 
take evidence- 

Where the Wakf Committee to which a matter has 
been referred by the Court under S. 6-M of the Mussal- 
mah Wakf Act, as amended by the Bombay Amend¬ 
ment Act of 1935 makes a report to the Court after 
making an inquiry, and the matter again comes before 
the Court,.it is not competent to the Judge to accept 
evidence which had been filed before the committee or 
documents which have not been proved. Evidence 
given before the committee is not made evidence in pro¬ 
ceedings before the Court and the Judge should there¬ 
fore hear the accused and take evidence hira«e1f. 
(Reaumont. C. /. nnd Wadia f.'i EmpEROR v. At.l 
Mahombd Adam \t LI (1942) Bom- 240 = 

200 I.O- 852=15 E B. 61=43 Cr.L.J. 728=44 Bom. 
LE. 231= A.I.E. 1942 Bom. 152 . 

_ 10—Jurisdiction to punish offence—District 

^Qm-t_If empowered—Plea that property is not wakf— 

Jurisdiction to hold - nquirv—Cr. P. Code. S. 29. See 
1'’41 Dig., Col, 892. 9vp;d ISMAtLSAHIB v ETHfKA 
ShaSarq'JRU. TliE. ri9l2) Mad 143=2001.0. 
687 = 15 E.M.94 = 'l941) 2M.liJ 641 
MOS3AI.MAN WAKP VALIDATING AOT (VI 
OF I9l3), 3. ^—Sc’Pe an/ effect of—"Family ’'— 
Meaning—iVakf tor benefit of settlor's family, children 
and deicendantt—Invxlid heijuatt in favour of remote 
relations—Effect of—Ultimate beguett to charity-^ 

Validity. . . 

In order that a beneficiary under a wakf can c;aim the 

protection un1er the Mussalman Wakf Valida ting Act 

of 19I3 he must establish that he falls in one of the 
three categories mentioned in Ih* Act, vi*., (l) the 


fa’mily of the settlor; f 2) the children of the settlor; (3) 
, the descend tnts of the settlor. ‘Family*’ in S. 3 of the 
Act would include (l) all those persons residing in the 
same house as’the settlor and dependent upon him for 
maintenance and (2) all those connected -with 
the settlor rhroogh a cummon progenitor or by ties of 
common lineage. In order to come within the purview 
of the Act, every person benefited by the wakf, bow« 
ever remote in time from the settlor himself, must be in 
a position to trace his descent from a progenitor com¬ 
mon to himself and the senior. In the case of a wakf 
created for the benefit of the settlor's family, children 
or descendants, if theie are further disposittons in it in 
favour of remote relations which are void, the ul'imate 
gift to charity must also be held to he void and cannot 
be given effect to. /.) ISAt AIL H ijl A RAT v. 

DmaR ABDULLA. LL R. (1942) Boffl. 441 =2011-O. 
34 = 16 R.B. 61=44 Bom.L.B 256=A.I.E. 1942 
Bom 155. 

■ ~-3 3. ProTiBO —Rffect of—Ultimate gift to 
‘proper acts of charity'*—Validity of wakf. See 1941 
Dig. Col. 893 ’^lAHOMKO flA‘‘HIM ALI KhAN V 
Ifpat ARA Hamidi BBGAm. 200 I.O. 392“16B' 
0. 7-160WN 661 = A.I.E 1942Oal 180. 
MUTATION— in—Corrections by another 
muta tion^ Firm i srihi li ty. 

No doahi entries which were incorpor*^ted in jama* 
ba'^di should not be varied except on the basis of an 
obvious clerical error or patent fact. This however, 
does not absolve collectors frorn their duty in regard to 
the Punjab Alienation of Land Act, and if the mutation 
Is found to offend against the \ct, it can he still correct¬ 
ed by simple mutation proceedings. {Guriiit^ A. C.) 
64BU V. Shera 21 Lah LT. 4. 

MYSOftBCITY MUNICIPALITIES ACT (VH 
OP 1933) 89 76,102 and E, W—Construction end 
tcoti^P *rfk\istr propcrty^LiaHlity for arreors 

of tnx prtor to purchase, 

S. 76 of the Mysore City Munidpalities Act cannot 
be construed as mak'nc an owner of a property personal¬ 
ly liable for all the arrears of taxes that have accrued 
due prior to hi< becoming the owner thereof; nor have 
S. 102 and R 11 of the Rules framed under the Act that 
effect. (^Nazesvara tycr anl S’ihrahntenyn 
B4LAl>4SAPP^ Vo SURYANARAYANA RAO. 20 MpS.L. 


lYSOBB CIVIL COURTS ACT fl 07 1883). 

1 . ll^Partifion—Suit by Hindu copperunci^Velua- 

ion for furisdiction. ^ . ,,_. 

A suit by a co^oarcener of a Hindu joint family mu 
‘e valued for jurisdiction not on the value of t e p am 
Iff's share, but on the value of the whole 
he coparcenary, calculated in 
revisions ofS U of the f 

Chief fusttee and Su^rxkmtnya Axva' /.) 

;UPTA V RniRANGIAHSETTV. 19 My8.L J. 4« 

6 Mys H C.B- 714. 

I7S0RB CIVIL PEOCEOURB CODE (IH 0£ 
911). 3 9 —Scope-Co-operalive Soeulies Ac 

\ward of Dep'Hy Regittrar-Suit to declare ultra 
ires —of Crnl Court—If barred, 

S. 9. C.P. Code, is no bar to a suit in the Civil Co 
) declare that the decision or award 
>iputy Registrar of Co-operative Sorieties under J 
f the Mysore Co-operative Societies Act is w 

nd illegal (.Nagtsvara I\er and Subrarnantam > 
V ) ViDURASWATHA NARAYANASWAMI CO OPERA 
•|VB SODIRTV. f.TD f' NAGAIAH RKDDV. 46 y 

I 0 B 683 = 20 Mys L-J. 276. 

S. Finding or observation on guestua 


- S. \l—Finding or ooservanon rr, 

iieh is not before Court—If operates as res jndicata 
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MYSOBE C. P. CODE (1911), 8. 11. 


MYSORE O.P. CODE (1911), S 149. 


Wber« \ question is not before th'- Cooit Crying a suit 
or proceeding, any observation or dnding made or given 
by the Court on such a question cannot ■>perate as res 
;Wr(«rj in a later suit or proceeding. (A^j^rra-ira /yer 
anJ y»Kk*tarQHg.i lyengtr, //.) ' HEBHANGACHAK v. 
JuSYKK. 19 Mya L.J 426a46 Mys-HO S- 335. 

S. 11— /uue m:i an sing im prior tutl—Oeeision 
not neeestary for prior suit and not actnally given^ 
Res judicata. 

Where the prior suit had nothing to do vich the point 
in issue, and there was no need to adjudicate on that 
point in that suit, and the judgment in that suit does not 
also profess to decide it, it cannot ^ said that the point 
was directly and substantially in issue in the prior suit, 
so as to operate as rtt •uJicata in a subsequerit suit 
between the parties, {.Abdul Gkani and Stngaravelu 
Mudaliar. //.) GUBBI HUCHaPPA ». SiodaMMa. 
46 My0.HO.B.319. 

^“^S. 11—Prior suit for declaration of title to land 
as owner—Dismissal—Subsequent suit for declaration 
of right of easements—If barred. See 1941 Dig., Col. 
897. RaMamurtHI V. Nakasamma. 46 Mys.H.O. 
B. 621. 

8.11—Res judicata and estoppel — Distinction. 

Res judicata and estoppel are essentially distinct. 
Res iudieaia prohibits an inquiry in limine, whilst 
estoppel is only a piece of evidence and prevents a man 
from saying one thing at one time and the opposite of 
it at another time. {Abdul Ghani and Singaravelu 
Mudaliar. //.) GUBBJ HUCHaPPA v. SIDDaMMA. 
46Mys.H0B.319. 

“S. 11—IVaiver-^msssion to raise plea of sts, 
judicata— 

The plea of res judicata does not affect the Jurijdic 
tioD of the Court as it is merely a plea In bar which a 
party may waive. If a party does no^ raise a plea of 
res judicata, it will be deemed to be a matter directly 
and subsiantUily in issue and decided against him. 
{Abdul Gkani and Singaravelu Muiahar. /J.) GUBBl 
HUCHAPPA V. SiDDAUMA. 46 Mys.H.O.B. 319. 

" ' —8. ^1— Appeal—0. 2\, R. Application by 

decrefhotder purchaser for delivery of possession from 
legal representative of judgmeni-debtor—Order allow¬ 
ing—Appealability — Revision — Competency — C.R. Code, 
S. 115. 

An order pissed on an application by a decree-holder 
auction-purchaser under O. 21, K. 95, C.P. Code, direct¬ 
ing delivery of possession of property to the purchaser 
from the legal representatives of the judgment debtor 
who arc in po«e<sion, falls under S. 47, C. P. Code, and 
is appealable. The order is therefore not subject to 
revision. {.Venkataranga Iyengar. J.) SuNTAPEa P 
HONNURAPPA. 9My*.LJ. 478. 

■ 3. —Appeal—Orders under O. 21, Rr. 98 and 
^—Oislruetion to delivery by stranger at initigaiion 
of judgment debtor—Order against obstructor—Appeal 
Resnedy. 

Where an order is made under O. 21. R, 98, C, P. 
Code, nut against a judgment-debtor or bis repr^nla* 
live, but against some person found to have been obs¬ 
tructing deliveiy at the insttgaiioo of the judgment 
debtor, the order is not one coming within the purview 
of S 47, C, P. Code, and is therefore not appealable. In 
sMhacavothe only remedy of the obatioclor aninsi 
whom the order is made is to proceed by way of a suit 
as provided for In O. 21. R. 103, ('. P. Code. {Mages- 

f)er and P'enkararangj Iftnymr, J/.'\ AKIKIS- 
^AKACHARI f. Bali BHADRifttTTY. 20 Myi.L.J 

'8. Appeal—Partition deeret under Parti¬ 

tion Ait—Sale in pursuan.e ofStrangrr a^tim fur- 


ekaser—ObsiructsoH to delivery by representative of one 
judaiment-debtor — APp/teasion for removal—Order on— 
Appejlability. 

A itranger auction-purchaser of immovable property 
at a Court-sale held in pursuance of a partition decri e 
under the Partition Act is a representative not only of 
the judgment-debtor but also of the decree-Iiolder. When 
such purchaser is resisted or obstructed in obtaining 
delivery of possession by a representative of the judg. 
menl-debtor, the dispute is one which falls under S.47, 
C.P. Code, and berice M appeal lies against the order 
par jCd on the application of the , purchaser for removal 
of obstruction. {Nagesvara Iyer and Veniataranga 
Iyengar, JJ.) MahADEVA RaQ e. NaRASIMAIAH 20 
MyB.L.J. 247. 

-3. 60—Bonus—Insurance amount payable to 

Government offi.er on policy taken out by him In My. 
sore State Life Insurance office—Liability to attachment 
—Insolvency of officer—Official Receiver’s tight to claim 
such amount. Set MYSORE INSOLVENCY ACT, S. 28 
(5). 20 Mys.L.J 326. 

-8. 100 —Finding of faet—Conelusiveness—ff 

can be reopened, 

A concurrent Ending of fact that the plaintiff failed to 
prove that he was in possession of the suit jSoperty 
within 12 years before suiiTs conclusive and is not 
liable to be reopened in second appeal especially when 
at the time of admitting the second appeal the appellant 
was confined to a particular question of law. {Abdul 
Ghani and Venktttaranga Iyengar, JJ,) Ras aSWA- 
MIAH t/. ADIRAJIAH. lOMysLJ. 407 *=46 Mya H. 
O.E 611. 


S. IQH—Finding of fact—Finding unsupported 
by evidence—If conclusive. 

A finding of fact which is not supported by any evi¬ 
dence cannot be upheld in second appeal. {Nagnwara 
Iyer and I'enkataranga Iyengar, JJ) GanCAHaNU- 
MIAH V. Narayana Sstty. 20 Mys.L. J. 286. 

_ .. 8- 115—Applicability—Application under O. 21, 
R. ys for possession to decrec^hc^er purchaser from 
legal representative of judgment-debtor—Order direct¬ 
ing delivery—Remedy of aggrieved party—Revision—' 
Competency—Appeal. See Mvs. C. P. Code, S. 47. 


... ../lu OS—Application 

for leave to sue as pauper—Dismissal—Power of Court 
to grant time for payment of eourt-fee extending beyond 
Piripd of for suit u 

There can be no doubt that S. 149, C. P. Code is 
wide enough to give a judge a discretion to allow ’an 
applicant for leave to sue in forma pauperis whose 
application is eventually dismissed, a reasonable time to 
pay the court-fee, so that, even though that time 
extends beyond the period of limitation for the suit if the 
TOort fee ispaidwitbiiwhatiime.it will be deemed to 
have been paid on the date on which the application 
for leave to sue as pauper was originally presented. 
This general power given by S. 149 is not in any way 

‘n in any of the rules ci 

O. 33. C. P. Code, whether express or Implied. {Reilly, 
CJ and Ssngaratnlu Mudaltar,J.\ NanaRaii 
?. Krishnaswahi Rao. aOMyaLJ 2^ 


I s «o» »o attempt ,o control the in 

‘"‘T * P language of 

rule m Schedule I of the Code. The rules in beh. 1 

be •nnulled w amendr^i by the High Court with 

sanction of the executive government, an.l the Ungv 

QMd In of those min ctnnot rt&fonably be bdd 

control tbe l&nQiafe used by the Lefitlatore in tht t 

of tbs Code conttinbe S, 149. (iPW//ys Cy, 
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MYSORE 0. P. CODE (19U), 161. MYSORE C. P. CODE (1911), 0. 22. 


garavilu Afudaliar /.) NaGARAJA RaO v. KRISHNA- 
SWAMI KAO. 20 Mys L.J 296. 

' ■ S. 151 and O. 41. R. 25— Remand—-Powers of 

Court—Remand tor trial of issue framed by Court on 
new ease nised by Court — Legahty-^Remand set aside 
in appeal from final decree—Further proceedings after 
remand—Valsdtty of. 

An order of remand for recording a finding on an 
issue which the Court frames in appeal without any 
basis or justification, the issue being inconsistent with 
the case pleaded by the parties in the trial Court, cannot 
be supported. It is not necessary for the party aggrieved 
to challenge the order at the stage at which it is made. 
He can do so in the appeal from the final decision. If 
the remand order, is set aside in the appeal, all further 
proceedings after the remand are of no effect and have 
to be quashed. {Abdul Ghani and Suhrahmanya 
Asyar, //.) BaSRAKIaH V. CHeNNAB^APPA. 46 
Mys. H.O.R. 539 - 20 Mys L.J. 17. 

——0. 6, S 17 and 0. 7, R. 11— Scope—If to be 
read together—Plasnt stamped with deheient Court-fee 
—Defect not noticed by Court—Appellate Court noting 
defect and permitting amendment to limit claim to 
amount paid—Propriety. 

A plaint in a suit to recover a sum of Rs. 400 was 
presented in time with^ Court-fee of only Rs. l5, 
though it required a Court-fee stamp of Rs. 40. It was 
stated in the plaint that the balance would be paid later. 
The deficiency in stamp was not, however, noticed in the 
trial Court. The deficiency was. however, madenpby 
theplaintiff later, but on that date the suit would be 
barred by limitation. Even this was not noticed in the 
trial Court by any one. The suit was dismissed, but on 
appeal the appellate Court which reversed the dismissal 
noticed the defect in the payment of Court-fee. The 
plaintiff then applied for leave to amend the plaint so as 
To restrict his claim to so much amount as would be 
covered by the Court-fee originally paid. This was 
allowed by that Court and the plaintiff was given a 
decree for Rs. l50, the amount covered by the Court- 
fee paid originally within the period of limitation. It 
was contended in second appeal that the whole suit was 

barred and should have been dismissed. .... 

Held (1) that though it was expressly stated in the 
olmnt that only a part of the Court-f« had paid. 

the procedure laid down by O. 7, R 11. C.P. Code, was 
not followed, and the plaintiff was not given an oppor 
tunity by the rule; (2) that O. 7, R. 11. must 

Kad wi^ O. 6. R. 17, C.P. Code, and the lower 
onnellate Court was therefore competent to allow the 
pSniiff to amend his plaint in the way he did; and the 
p ocedure adopted by the Court was therefore corr^t. 
lAfytr/svara Iyer and Subramansa Iyer, //.) Ven- 
i^^TAW^MlAH l/. NARASIMAIAH. 20 MyS.L.J. 266. 

_.0_ 7_ 11—Scope—If to be read with 0.6, R. 

17—Omission to note deficiency in Court fee and to give 
time to make up deficiency—Amendment In appeal to 
limit claim to amount covered by Court-fee paid 
.Ni-ioinallv—Propriety. See MysORE C.P. CODE, O. 6, 
R ?7 AND O. 7, IMi. 20 Mya L.J. 265. 

_Q. 8 E. 2—Scope—Plea at to maintainability 

f allure to take in written statement — If fatal 

—Duty of Court to non-suit tlaintiff when he fails to 
make out eaust of action or right to sue. 

O 8 R, 2, C. P. Code, is no doubt a sound rule of 
oleadine in cases where a plea in regard to maintain- 
•Wlitv of a suit has to be raised. But there are cases 
a Plaintiff comes forward with a particular right 
n .n. or a claim alleging certain facts conititotmg his 

artion In such cases, If the Court finds that 
Sr;..Uia ha. no. th. rl.h. 0, .h, can., n( ncUon 


that he alleges, there is no reason why the Court should 
allow hiiff to succeed even though the defendant has not 
taken the plea that the suit is not maintainable. The 
Court should non-suit the plaintiff. It is not strictly a 
question in regard to the maintainability of the suit, but 
one relating to the pimntiff's cause of action or his right 
to sue. {Abdul Ghani and Subramnnya Aiyar, //,) 
VENKiAH & BROS.Gupta. 20My8.LJ. 194. 
—0. 20, R. 12—Court fee—Application for ascer* 
tainroent of mesne profits—Dismissal—Appeal—If one 
against order in execution—Court-fee payable See 
MysoRE Court-Fees ACT, vSCH. 11. ART. ii-B. 46 
Mys.B O.R. S98. 

' ■ — 0. 20. R. 12—Duty of Court—Direction as to 
mesne profits in preliminary decree—Ascertainment of 
profits—Duty of Court to start proceedings—Application 
by party—If necessary—Limitation. See MYSORE 

LIMITATION ACT. ART. 181. 20My8L.J. 281. 
-(as amended In 1933). 0.21, ^.61—Appli- 

eability—Dismissal of application after attachment— 
When terminates. 

Under O. 2l, R. 57, C. P. Code, as amended in 1933, 
the Court is required to direct whether the attachment 
shall continue or shall cease; and the rule does not 
specifically say that in the absence of an order directing 
that the attachment shall subsist the attachment shall 
cease. Two conditions are necessary to attract the 
rule, via., (l) there should be some default on the part 
of the decree-holder; (2) on account of such default the 
Court must be unable to proceed further with the appli¬ 
cation for ezeencion. In execution of a decree a house of 
the judgment-debtor was attached and the application 
was dismis^ with the direction that the attachment 
"shall subsist.” The decree-holder filed another appli¬ 
cation within a fortnight praying for sale of the attached 
property, but the Court erroneously dismissed the appli¬ 
cation on the ground of non-payment of process-fee. 

Held, that O. 2l, r. 57 did not apply and there having 
been no default, the attachment did not cease on the 
dismissal of the first execution application. (Alogesvara 
Iyer and Singaravelu Mudaliar, //.) KeSHaVA RaO 
V. GUPIAPPA. 20 Mys-L.J. 146 

-0.21, R. 103—Applicability and scope—Order 

under 0.21, Rr. 98 or 99 against stranger obstructing 
delivery at instigation of judment debtor—Remedy- 
Appeal—Maintainability—S, 47. See MYSORE CIVIL 

Procedure code, S.47. 20 MyB.L.J. 22. 

-I O. 2'^—Legal representative—Wronglegal repre¬ 
sentative impleaded—Decree or order against such per¬ 
son—True legal represenlalipe—When bound — Condi¬ 
tions of validity of order. . ,. j, 

Prima facie no person can be held bound by a d^ree 
or order to which neither be nor the person fjom.w oin 
he claims was a party. But in certain circumstance a 
person who is impleaded as the legal * 

another, which he is not, in a suit or m P 

ceedings, sufficiently represenU the etate with the result 
that a decree or order which is passed against him in an 
assumed representative character is held to be binding 
on the true representative though the latter was no par y 
to the same. But for such representation to be effective, 
one of the essential conditions is that the plamtifl 
decree holder must have acted bona fide, i.e., not only t 
good faith but also with due care and caution, and hon¬ 
estly. Secondly, the decree or order must be free from *n7 
taint of fraud or collusion. It most also be clear tso 
the proceedings that the person is impleaded in a 
sentative capacity andUat the decree or order is pasw 
against him as representing the estate of the decease. 

A perfon who is prima foci* the heir at law to a de¬ 
ceased parson may and ought to be presumtd to be Wi 
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UY80BE 0. P. OOQP (1911). 0 31, B. 2. 


M7S0BE OO-OP. SOO. ACT (1918). S. 43-A. 


legil repr«*enutivc for the purpo^ of the nit or ezecu- 
tioo proceediogs and may be impleaded a^ lucb unless 
the plaintifi or decree-bulJer is aware of facts which 
displace the title of the heir at'Iaw. If itt ignorance of 
each facts be impleads the heir at law as the legal re 
prcsentative on the suit either before or after the decree, . 
and the person having the real title does not intervene 
daring the pendency of the suit or the execution proceed* 
Ings, the decree or order will be binding on him aniess ^ 
be ^kes out any fraud or collusion in obtaining the 
same. When any question U raised in the suit or 
execution procetdings as to whether thepeison implead* 
ed is the legal representative and the Court trying the 
nit or conducting the execution proceedings decides 
that he is the legal representative, such a decision, even 
if erroneous, operates to confer on him that character 
for the purpose or the suit or proceedings, (,A/agefu>ata 
lytr and Stngiravilu MuJa/tar, JJ.) RUDRIAH V. 

Veeramma. 20 Mye. L.J. 313. 

-0. 31. B. 2— Scope—Mandatory character of— 
Suit against tru^t—All trustees not made parties—Effect 
—Decree—If binds trust. Stt 1941 Dig., Col. 901. 
Ramaswamiah t/. Jain brahmin boarding Hume, 
Mysore. 40 Mys H.C.B. 667. 

O. 82 — AppiKod'tltty- Ex'eutim proteedings — 
Failure of guardian to raise obieeitont to exeeution^ 
Sale—‘If affeeteeh—Right of miner to tmpeach. 

The provisions contained in 0. 32, C. P. Code, do 
not directly apply to proceedings in execution; and the 
non-representation of a minor by a guardian ad htem in 
execution proceedings U not in itself sufficient to set 
aside an execution sale. TherefortTlbe negligence of a 
properly appointed guardian ad htem in not raising a 
plea in execution cannot affect the validity of the sale, 
particularly when the purchaser at such sale is a stranger 
who has acted bona fide. {Abdul Ghani and Venkata- 
ranga Iyengar. JJ'S KaRIYAPPa f. BhaRMAPPA. 46 
Myfl.H.0.B. 692»19 Mye.LJ. 414. 

—^^■^Z,%.\f>r-Apptieabtlity—Reiectiosi of ap¬ 
plication for leave to sue as pauper^Tsme allowed for 
payment of court fee—Costs ordered to defendant— 

Payment of court fee in tsme—Nonpayment of costs _ 

If bars suit. 


O. 33, R. 15 refers to an applicant who has r 
obtained the leave he has asked for to sue as a panp 
being at liberty to institute a suit in the ordinj 
manner, if he can do so. within the period of liniitatit 
The rule does not apply to a ca^e in which an appluj 
for leave to sue as a pauper is allowed by discretions 
order of the Court time to pay his court-fee on « 
plaint, after the period of limitation has expired 
virtue of an order under S. 149. C.P Code. K. l5 apnl 
to otitfr circumstances, when an applicant who has i 

got the leave he has asked, still has got time to 6lei 

wit in the ordinary way within the period of limltaiii 
Where an applicant whose application for leave to sue 
a pauper Is refused but who is allowed time for pavm. 
of court-fee. falls to pay the costs ordered to be mW 

when he has paid within the time allowed the court 

C./. Ssniarasy/T^wslr 

My. Lxm '■ Rao. 

•f PatUes^If can be obieettd t - *^ *"''* 

When there isa Ucun. 

adopted by the trial Court and teLl procedo 
•ary to enable the apwiu?. 
iadgment. the appellate Court U ^ prortoun 
u. p.r.„ 


And when such additional evidence has been taken with 
the consent of both parties, it is not open to either party 
to complain of it in second appeal. {Abdul Chant and 
Subram,anya Aiyar, JJ.) VENKlAH AND BROTHERS 
V. Gupta. 20 Mys.L J. 194. 

. 0. 47, B. 1—'Person aggrttVed"^Meaningof—‘ 

Persm not party to de. ree or order—Right to apply for 
revsew of such order, 

A person nut a party to a decree or order can have no 
legal grievance against'&ucb a decree or order and can¬ 
not therefore apply for review ot such a decree or order 
as he is not a "perxm aggrieved.'' {Abdul Ghani and 
Stngaravelu Mudaliar, JJ.) SRIMVASA PRABHUir. 

Kanganatha Funja. 20 Mys. LJ. 301. 

-Sch. I—Scope—Rules In—If conirol body of 

Coda. Iset MYS C.P. CODE, S. 149. 20 Mys, L.J. 290. 

MYSORE COMPANIES ACT (XVllI OP 1938),^ 
S. 79 (1; {(i) — Construelson—Proxy for election of 
director—Attestation of instrument — Necessity—Provi- 
non in Articles of Association reyutrtng attestation— 
Effect S. 79 (2) {f)Seope. 

S-79(inif)of the Mysore Companies Act of'1938 
has to be interpreted as making attestution of instrument 
of proxy unnecessary, even it required by the Articles of 
Association of the company concerned. It cannot be 
interpreted so as to con6ne its application to the form 
or wording of an insirument appointing a proxy; and 
under the new Act. therefore, an instrument appointing 
a proxy for the election of a director of a company does 
not require any attestation at all by virtue of S. 79 (1) 
U) of the Act. Nor does S. 79(2* (/) cut down the. 
plain meaning of S. 79 (l)(d). {R.illy, C.J. and 
Abdul Ghani. J.) LakSHMINARANAPPa v. MaLAPPA. 
40 My8.H.C.E. 696«20 Mys L.J. 117: 

-S 79(2) (f;—Scope—If controls S. 79 (1) («/). 

See MYSORE Cos, FAMES ACT. S. 79 (1) {d). 20 Mys. 
L J. 117. 

8. 271 (3)— Construction a9d scope—Foreign 
company having branch in Mysore—Official liquidator 
appotnied by Foreign Court in winding up proceedings 
in foreign State—Right to represent company in Mysore 

Court in proceedings for recovery of debts and assets due 
to -eompany. - 

The provision in S. 271 (3) of the Mysore Companies 
Act IS only an enabling and not a dUabling provUion* 
A cornpany incorporated in a foreign country can sue for 
relief in a Mysore Court; and a liquidator appointed by 
a foreign Court according to the la«r of the foreign 
wuntry concerned can take proceedings in a Mysore 
Court as the representative. of such a company 
for the recovery of debts due to the company and foi 
realisarion of assets due to the company from persons in 
the Mysore State. So long as’ such a company is not 
being wound up In Mysore under the orders of a Mysore 
Court, neither the fact that the company has been 
carrying on business within the limits of the Mysore 
Slate in the past, having a branch therein, nor the per¬ 
missive provisions of S, 271 of the Mysore Compaoies 
Act would make any difference. {RfiiUy. C. J.. AUuI 
Gkani and S9n£arat//u Sfudaliar^ //.) BANCALORS 

Bank ltd t». Hanumappa 20 Mye.L.J 261 (F.B.)* 

MYSOBE COOPERATIVE SOCIETIES ACT 
(VU OP 1918). 8. 4S*A —Scop^^Jurisdiettoo of civil 
Court—Suit to declare award ot Deputy Kegistrmr 
Hltra riui —Not barred. Sti M^'SOKX C P- CODI, S, 9* 
46 Mra.H.C B 683. 

-8. 43-A (1) iniludH HH 

aflUtr^Dtipuie k<tu^etn saettiy and 
dUtiam ta dtitdtm 

S, 43 A of the Cooperative Sodtrtes Act was not 
Intended to cover and does not in f*^ cover dispetee 
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MYSORE COURT-FEES ACT (1900), Sch. IL 

between a Co-operaiive Society and its past officers, 
such as an ex-^ecretary. The Registrar or Deputy 
Registrar has therefore no jurisdiction under S. 43 A tq 
decide such a dispute. {Nagesvara Iyer andSubra- 
mania Aiyar, //.) VIDCRASWaTHA NaRAVANA- 
SWAMI CO-OPERATIVE SOCIETY, LTD. t/. NAGAIAI# 
REDDY. 20MysLJ 276=46 Mys.H.O.R. 683. 

MYSORE COORT-FEBS ACT (lU OF 1909). 
Sch. II, Art. 11 B— Applitabtlity—Application for 
atcertainment of mane ptofits under 0. 20, R. 12, C. P. 
Code—Dtsmissdi on ground that decree did not award 
mesne profits — Appeal — Court-fee payable —If one under 
S. 47, C. P. Code, ir from decree. 

Where in a p.ii tition suit an application is made 
under O. 20. K. 12, C. P. Code, for ascertainment of 
mesne profits and is dismissed on the ground that the 
decree did not direct an inquiry into or award of mesne 
profits, an appeal from such order of dismissal does not 
fall under Art. ll-B of Sch. n, of the Court Fees Act. 
The appellant who challenges the order refusing him 
relief must pay ad valorem Court-fee on the amount 
claimed by him as mesne profits. The appeal it one 
against an order which amounts to a decree and not an 
order in the execution department. {/lagesvara Iyer 
and Venkataranga Iyengar, JJ.) VaRADIAH v. 
VaRADMH. 20 Mys L.J. 109=46 MysHOR. 398. 
——Sch. II, Art. ll-B— Scope—Partition suit- 
preliminary decree—Absence of direetion for mesne 
profits—Appeal elasmtng direction — Court-fee payable 
—Ad valorem fee—Mesne profits prior to and after suit 
—Distinction, 


MYSORE CR. P. CODE (1904), S. 209. 

Mudaliar. /) VeNKATARANGA IVENGAR. fn tht 
ease of. 20 My8.L.J.73-»46 Mys. H.C E. 435. 

■8.188, ^xesviza—Applitability—Offence eemmit- 
fed by subject of Mysore State in Ctvil and Military 
Station of Bangalore—If one for tohich extradition 
can be demanded. 

The proviso to S. l88, Cr. P. Code, does not apply 

to the case of an offence committed by a subject of His 

Highness The Maharaja of .Mysore within the limits of 

the Civil and Military Station of Bangalore. Th^ivil 

and Military Station of Bangalore is not part of the 

dominions of His Majesty the King-Emperor. Though 

such an offence is one for which the offender may be 

tried by a Court of the Civil and Military Station of 

Bangalore, it is not an offence for which the British 

Government can demand his extradition frorn the part 

of the territories of His Highness TJe Maharaja in 

which be lives, under the proviso 

/. and Singarovclu J ^3 JjrMYB 

In the east of. 20My8.It.J. 73 46 MyB. 

^ ^ proviso— 


M<aningoH'Enquiry"-If includes preliminary in- 

quiry before charge ts framed- p. Code, says "no 

Change in 

Where, in a partition suit, the Court making the _g jgg (1? Oir-Construction—Court tahng 

preliminary decree does noi direct an inquiry **^°l^ff^/taneeefea/e—Si<bsequ^t events—If can p 
mesne profits either before or after suit, and an appeal ^^^rt of jurisdiction to continue ease. have 

is preferred claiming that such a direction sbotjJd have is nothin? in S. 195, Cr. ^ , 

been given in the decrees, it is not enough the effect, U cognisance has ^ ^q 5 


^iVCii lU liic MCWlCC9, li 19 N'-'* I f•R of 

apptllant to pay Court-fee as provided by Art. ii" 

Sch. II of the (fcurt Fees Act. ori'r 

put a valuaticn on the claim for mesne 

to suit and pay ad valorem Coart fee ^ 

respect of mesne profits after .«uit, ^°“court-Fees Act. 
paid under Art. ll-B of Sch. Hof //) 

vrtSnuH xb9=46 

OF 1904), (as 

367 (b). jydge under S. 123 (3), Cn 

The order of a jp^ependent of the order of the 
P. Code, the case to him under S. 123 (2), 

Magistrate >^ho enough for him to say that the 

That is not in accordance with 
order IS con^ the Code, under which the order under S. 

?«^Tlis\ieemed a judgment. {Singaravelu Mudaliar, 

Kama V . government of Mysore. 

amended In 1927), S. 162-Scope-If 
or abrogates S. 27. Evidence Act, See EVl 

deSce act. S. 27. 20 My8.L.J. 367., 

_„g. 188— Applicability — "Mysore'—Civil and 

Military Station of Bangalore—If "without and beyond 
the limits of Mysore", 

‘‘Mysore” in the Code of Criminal Procedure means 
territories of His Highness the Maharaja elcluding the 
tract known as the C'vU and Military Station of Banga¬ 
lore Though that tract is undoubtedly part of the ^ 

territories of His Highness, it Isa place without and •-- Q^ioa^Order 

beyond the limits of Mysore wRhin 
S.188,Cr.P. Code. (.Retlly, C. J and Singaraveln 


»ct, u cogniran^-c v..w w==.. r -r - .- 

by a Court, of undoing that cognisance. S* ^ ' 
Cr P Code provides prohibitions that no Court 
sh^Jl taS^cognCce of offence if certain thing 
have happened before that point 

a Court shall cease to bave cognisanw of an offena 

from taking cognisance of t , its jurisdic* 

has lawfully taken comingintoexls- 

lion is not affected by the ^ jj^ve barred its 

tence of a af the time of institution, 

jurisdiqtion if it Mudaliar, /.)VBN- 

(Reilly. C.J. ^4,// of. 46 Mya.H.O.B. 

436 » 20 Myi-L^• lf:jMlieability-Poeumiitl pro- 

-8. 196 U) ,n which it ss 

dueed by person not fYJcourt-Meeessity. 

produced—Complaint by j to an offence 

' In order that S. l95 (1) C^) .^-.dence 

In respect of a Jive been produced 

in a proceedings the .. where the alleged offen- • 
byapartytothatprwee^ . „ota 

der who Pt'^°‘=*^..*J® 5 :^ourt in which it is produced. 

party to the ^nd a complaint by the Court 

the clause does not apply, anu »' offender, 

is not necessary for the pros^^on « ^ 

(Reilly, C.J. and 20 Mys I-J- 

KATARANGA IVENCAR. /« 'Ar Of 
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UYSOSB OS. P. OOOB (1901), 3. 341. 

Although there is no judicial order expressly dis¬ 
charging an accused of an offence under S. 209, Ct. P. 
Code, a discharge can be implied or presumed from the 
circumstances. When a Magistrate expresses his opinion 
that no offence i> made out, it is in substance an order of 
di-scharge, and a discharge can be implied. (WA/u/ 
GAani, 0/fg. C J. and f^eniafaranga Iyengar. J.) 
Bhagvamma. /» re. 16 My8.H.0.B- 366-19 Mys 
L.J. 461. 

■ - ‘ 8. 841— '‘Any other reasonable came"—Pendency 
of civil suit—Discretion of magistrate to stay proceed¬ 
ings. 

There is no specific reference in S. 344. Cr. P. Code, 
which empowers a Magistrate or a Criminal Court to 
postpone the commencement of. or adjourn any inquiry 
or triali to any civil suit or litigation in which the same 
or a similar question b being agitated as a ground to 
postpone or adjourn the proceedings in the Criminal 
Court. But the words “any other reasonable cause'’in 
S. 344 include a civil litigation within certain circums* 
cribed limits. A Magistrate or a Criminal Court has 
therefore discretion to stay the criminal proceedings in 
proper cases where the same matter is in litigation in a 
Civil Court. There can be no doubt that criminal pro* 
ceedlngs launched or prosecuted with a view to coerce the 
oppo>ite party to come to terms or to prejudice the trial 
of the civil suit ought to be stayed. The discretion to 
stay may be confined to cases where the Civil Court can 
give a final adjudication in respect of purely civil rights 
or rights to property—rights which a Criminal Court 
cannot finally adjudicate upon. 1.. other cases a stay 
of proceedings is not called for^ though the issues on 
the questions of fact that sbouM be decided are the 
same in both. (.Abdul Ghani and Singaravelu Afitaa- 
liar, JJ.) SygD Ismail v. Thk Bangalore City 
MuniciPalItv. 19 Myi.L.J. 387-46 Mya.H.C.R. 
6S9. 

- - 8b. 346 (2) and 350 (2) and (3)->,yrep/ and 

effect of—Magistrate recording tviJcncc ami submitting 
case to Dsstritt Magistrate for transfer to competent 
Magistrate—Transfer to another—Latter acting on 
evidence already- recorded and ordering committal to 
Court of Session—Legality of. 

It is a general ptinciple.of criminal law that it is only 
an authority who has heard all the evidence in the case 
that is competent to decide whether the accused is 
innocent or guilty. The Cr.P. Code, however, males an 
exception in Ss. 349 and 350. S. 3M, which permits a 
Magistrate succeeding another Magistrate acting on the 
evidence recorded by his predecessor expressly excepts 
proceedings under S 346 from its opeialion. (Thb 
applies also to cases transferred fioro one Magistrate to 
another). The Magistrate to whom a case is submitted 
under S. 3<6 (1) or to whom a case is transferied under 
b. 346 (2) cannot act on the evidence recorded by the 
submitting Magistrate, but must, if he tries the case, try 
de novo. If the District Magistrate to whom a case is 
submitted under S, 346, refers the case to a Subordinate 
Magistrate lor trial, the Utter must try the case denotv 
and not act on the evidence already recorded by the ' 
Magistrate who submitted the case to the Disirto 
Magistrate. Nor caa be usurp the place of the Distrief 
Magistrate to whom the report was made by the original 
Msgiurate, avan for purposes of commitmeot. If be 
commits the accused for trial to the Court of Semion ' 
on the evidence recorded by the Magistreiewboaeb-' 

C ltted the cate to the District Magistrate, the commlitel ' 
illegal and must be quashed, 350 tl), Ci. PCode 
sboold he read w.tb S 350 3) and should be iree*ed a> ^ 
being gosemeu.by lub-S. (2), and tbnel I not be inter* i 
prated so as to rag ooenter to R. 350 (2). (Aidml 1 
Y. V. 194»-Sl 


MYSOSB OOVEBNMBNT ACT (1040). 

Ghani, Offg. C, J, and Venkataranga Iyengar, /.) 

Bhagvamma,//V r#. 19 Mys.L.J. 461-46 
0 £. 366. • 

—- Ss. 348 and 349—Applicability and construction 
—Second Class Magistrate finding accused guilty—Ac¬ 
cused preyioudy convicted and deserving sentence 
^01^ Magistrate’s powers — Proper procedure—If 
bound to comnnl to Court of Session, See 1^1 Dig , 
Col. 903. Abdul Khader, /«//ie 48 Mya 

H O.B 408 ' 

--(aa amended in 1936). 8. 867 (6)-Scope-. 

Case referred to Sessions Judge under S, 123 (2)— 
Duly of Sessions Judge to consider case and come to 
independent finding. See M^S. CR.P. CODB, S. 123 f31 
19 Mye L.J 384. 

MYSOaS CEIMINAI, BULBS OF PBAOTIOK 
I. Ob. XXXVI. E. 2—Application for transfer 

of ease—Ripori sent by Magistrate in compliance wstk 
direction of High Court—Right of applicant to coPv 
of — Practice. ' 

Where, in an application for transfer of a criminal 
case. In order to consider whether the allegations made 
by the applicant in his affidavit are true, a repott has 
been called for from the Magi trate concerned, such 
report sent by the Magistrate must be deemed to 
be a part of the record of the case, and it would be only 
fair and just that the applicant must have an idea 
of the answers furnished by the Magistrate concerned in 
regard to the allegations made for the purpose of having 
the Case transferred to another Court There is no reason 
why the party applying for transfer should not have x 
ropy of the report in order to meet the statements made 
by the Magistrate. In practice the High Court should 
furnish the applicant with a Copy of the report. 

Guorr/.-Whether the report of the Magistrate is a 
public document within the meaning of S. 74 of the 
tvidenro Act? (Nagesvara Jytr andSubrakmanya 

fytr, /J.) Javaravya SffTTv t>, Govbrnmfhtov 

Mysore. 46 Mya H O.B. 403- 20 Myei j. 

MYSORE DISTRIOT BOARDS AOT (m OF 1926'. 
8. 87—Applicabiliiy-Right to collect tolls at Shandi* 
or market fees—Lease by District Board farming oot— 

.1“ rv^.under-If one for “any sum due to 
the Dutnet BMrd un<l<;r tbit Regutatioo etc UraU 
taUon appUcaWe. See 1040 Dig.. Col. 943. ABUUL 

My* H*0 *e 

MYSORE OOVERKMBNT ACT fXVm OF 19401 
—Legsslattsa Council Rules, R. 72-Compliance-De^ 
claratson in form /// that candidate has afPosntod 
named person as agent—SugStirmy. 

WVre a candidate declares in writing |n form III 
of the fir« schedule to the LegWaUve Coondl Rules 
under the Government of Myeore Act of 1940 that he 
has appointed a named permo u bU agent that is a 
suflkieot compliance with R, 72 of the Rulf^The Rules 
do QOC reocure him to nuke eav t 

that -aS. 

L-J 3^'^* Gowda r. Kejshna Bhatta. 80 My* 

Parttculars. •^•ro—^.ontemtt of— 

A candidate f« an eMctkm to tb. Mysore L.,i*uiivt 
Council gave bfa of caadidaturTln foJJ UI as 

required by the Raka. U ibt 1« oomDaitLeiThiiS 

‘V .• be mttxv^i 1‘T words 

Kadnr^ DiriiLt. One of tbe rural roa* .u.-.H-. was 

“>« ,«««*t of that coMiitve.* the 
Kftdei LeMnct, la ^ Uuded 
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MTSOBB aOVBBNMBKI ACT (1940), S. 42. 

'‘denomination’’ (whether Mahomedan, Indian Christian, 
European, Anglo Indian or belonging to several commu¬ 
nity), he entered the word “Hindu”. 

Heldy that the candidate bad given sufficient in¬ 
formation in both respects and the notice was not 
defective so as to be liable to be rejected on that 
ground. {^Reitlyy C. J. and Subrahmanya Aiyar, /.) 
OyaVE Guwua V. BasaPPA. 20 Mys.L.J. 845. 

■ ■ " S. 42— Mysore Representative Assembly Rules, 

Rr.'i'i and 9o {1) {b)-^.V</ttce of candidate—Failure 
to give date of birth as required in Form III—‘Effect 
—If failure to comply with rules—Rejection of notice 
of candidature—If improper. 

Under K. of the Mysore Representative Assembly 
Rules, 1940, framed by the Government under S. 42 of 
the Government of Mysore Act of 1940, a candidate for 
a seat in the Representative Assembly has to present a 
notice of candidature completed in the manner prescrib¬ 
ed in Form 111. If the candidate fails to give any of the 
particulars required in that Form, be fails to comply 
with the provision of R. 89 and therefore the returning 
officer is entitled to reject such a notice of candidature 
under K. 96 (I) (^) of the Rules. Where in the column 
in Form HI. beaded, “Age and Date of Birth” a candi¬ 
date mentions only his age but does not state the date 
of his birth, it cannot be said that he has complied with 
the rule. It is obligatory on a candidate to state the 
date of his birth as well as bis age as it is necessary for 
him to give all the particulars required in the Form. 
Where a notice which does not state the date of birth is 
rejected by the Returning Officer on the ground of fai¬ 
lure to comply with a provision of K. 89 underK. 96 (1) 
(^), be cannot be said to act improperly or to exercise 
his discretion improperly. The returning officer has no 
power of discretion to ignore such a failure on P*. 
of a candidate to comply with the requiremenwo 
Rules. {Reilly, C J.ani SubramaniaIytr,J’) 

NANjE Gowda v. Kapanjah. 20 
MYSORE GOVERNMENT LITE AW •Nominee” 
DEPARTMENT— Policy of o, MYSORE 

under —Rights of—If a t'as 

INSURANCE ACT. S. 39. 2? MF 

MYSORE HINDU WOMEN » 

OF 1938), S. 8 tl) CW ‘®£MotLrs of uncle and 
lion between ancle and nep ^^1^ 905^ 

nephew—Right to s^^J^krisHNA SA. 46 Mys.H.O. 
NagkndraSa®. Ramak. 

®* TAX ACT (V OF 1923), 

MYSORE produced by 

Ss. IS and 23 t turnover basis adopted 

assessee—If can income-tax Officer—S. 23 (3) 

—Grounds r®'”". . s. 13—Discretion of Income-tax 
—If excludes prov^ p. ^ KaPURCHaND A 

Officer. -y^^ ggjOjjER OF INCOME-TAX, MYSORE. 46 
CO, t- COMMi^^ 

gg (3)— Question of law— Jurisdiction of 
to interfere with conclusions of fact. See 
Col. 906. KAPURCHhND & CO. V. COMMIS- 
SiONe/oP income-tax, MYSORE. 46 My8.H.O.B. 

MYSORE INSOLVENCY ACT f VI OF 1911), 
8 4(1) and (2)— cffict^Pcw^rs of 
btncv Court—Decision of Insolvency Court holding t/ut 
it ha* no power to inquire into validity of alienation 
made more than two years prior to intolveney—Failure 
Res judicata in subsequent application to set 

^”s^4 (*1) of^the Insolvency Act gives the Insolvency 
ort power lobject to the provisione of the Act, to 


MYSORE INSOLVENCY ACT (1911), S. 63. 

dedde all questions whether of title or priority or of any 
nature whatsoever. The words "and of any nature 
whatsoever” are very wide, and are not limited to ques¬ 
tions e/usdem generis with questions of title or priority. 
Where an application by an alienee claiming attached 
property as having been alienated to him about ten years 
prior to the insolvency of the alienor, the Insolvency 
Court decides chat it is not competent for that Court to 
inquire, into the validity of the alienation made more 
than two years prior to the insolvency, such decision is 
final and binding under S. 4 (2) of the Act and operates 
as res judicata, against the Official Receiver In respect 
of an application by him to annul the alienation, if be 
does not challenge the decision in appeal. {Nagtrvara 
Iyer and Venkataranga Iyengar, //.) CHJKKANARA- 

siMBAiYA V. Official Receiver, Bangalore Divi- 
Sion. 46 Mys.H O.R. 388. 

—S. %—Offieial Receiver appointed by British 
IndianCaurl—It representative of creditors or a erf 
ditor himself—Right to apply as petitioning creditor 
or to apply for review of order of iismitial of petition 
by creditors. 

An Official Receiver is no doubt regarded as a repre¬ 
sentative of the creditors in an insolvency case. But an 
Official Receiver appointed by a foreign Court (a British 
Indian Court) cannot be recognised in Mysore as the 
representative for the creditors in Mysore, much lew as 
a creditor himself, so as to entitle him to be a petition* 
iDB creditor under S. 9 of the Insolvency Act or to entitle 
him to apply for review of an order dismissing an In¬ 
solvency petition by creditors in Mysore to which he 
himself was no party- {Abdul Ghani and Singaravelu 
A^da/iar, //.) SRINIVASA PRABHU V. RaNCaNATHA 
PUNJA. 20 My*. L J. SOI. 

_—s. 28 {6)—Applieabilify—Insurance amount or 

bonus payable to Government OMcer on insurance policy 
taken in Mysore State Life Insurance Office—If vests 
in Offitial Receiver on insolvency of Officer. 

Under S. 60, C.P.Code, insurance amounts called 
technically ‘bonuses' due to Government officers on 
insurance policies taken out by them in the Official 
Branch of the Mysore State Life Insurance Office 
cannot be attached and sold in execution of a decree for 
a debt due from or contracted by such officers. Such an 
insurance amount or bonus, either payable to such a 
Government officer or aciolly paid to him, Is not 
petty which vests in the Official Receiver under S. 2* 
of the Insolvency Act for the benefit of the creditors m 
the insolvency. If such officer is adjudged insolvent: it 
Is outside the sphere of a receiver in insolvency 
ther. {Reilly, C.J. and SukramaniaAiyor 

kachar t» Official RECEIVER, bangalore. 20 

Wife in consideration of dower due to 
of dower prompt but maror 

dultnt preference and to be set aside at a whole Sale 

and mortgage—Distinction. 

A Mohamedan whosurted busmen m 
a notice of demand from one of hw credits ‘o jbom ^ 
was indebted in a sum of about Rs. 28,000. The n 

was issued on 12 - 6-1930 and he J' 

24—6—1930, On the same day he sold a dwell ng 

house belonging to him *o bis wife of 

of Rs. SOOa The sale deed recited that a sum 

Rs. 3,000 was due from him to h«* "I 
advances made to him by her for ‘be busmen and ^ 
Rs. 2.000 was due to her by way of dower, and that^m 

discharge of these the PfofJ^y "i* c.^a u 

found on evidence that «••.2.000 bad bwn ^ed u 

dower at the time of the mamage but that only W- wv 
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U7S0BB IKS0LV&NC7 AOI (1911), S. 54. 

oat oi that amount was prompt and (bat tbe balance 
was deferred. It was also luund that a sum of Ks. 1,C70 
bad been aaaadj pud by the wife to her husband and 
tbit tbe rest of tbe consideration stated was fictitious. It 
was also found that tbe house was really worth much 
more than tbe price fixed in tbe sale deed. About eight 
mooibs later, on 8—3—l93l, the husband applied in in* 
solvency and was adjudicated. Tbe Official Receiver 
applied under S. 53 of the Insolvency Act for annulment 
of the sale. 

Htli, (1) that tbe deferred dower doe to the alienee 
(wife) could not beregaided as valuable and bon» fidt 
consideration for the sale; ^2) that the alienation was 
tainted with fraud and the whole transaction must beset 
aside and it could not be upheld even to tbe extent of the 
consideration foundl^indlng and valid:(3) that a distinc 
tion has to be made between a sale and a mortgage; 
whereas a mortgage might be upheld as a valid security 
ttrtbe extent of the debt actually due on the date of tbe 
mortgage, a sale must be set aside as a whole if it offends 
S. 53 of tbe Insolvency Act even when it is supported by 
consideration in part. {.Nagttvara Iyer and Subrah 
manya Aiyar, //) NUR-UN-NESa BeGUU Sahiba 
S'. Official receiver, Bangalore. 20MyflL.J. 
6^<>46 Mys H.0.B.484. 

—Ss. 64 End 65 —Apfilitability end scope—Pay 
mens by insolvent to paetteular eredstor—Preference 
—Payment of Money wkith would not Vest in receiver or 
Court intntoluney—ktehtof Offtctal Receiver to im- 
peeeh and to claim refund. 

S. 54 of the Mysore insolvency Act is intended to 
enable an Official Receiver to get into bis possession 
and under his control, for tbe benefit of the creditors in 
tbe insolvency, property which under tbe Act should 
vest in the Official Receiver for the purpose but has 
been Iraniferred by way of preference within tbe period 
fixed to a particular crediior or particular creditors. But 
the Official Receiver has no right to attack a payment by 
tbe insolvent as voidable against him under S. 54 and 
taible to be annulled at bis iiisianhe, when such a pay¬ 
ment is a payment of money which under tbe Insolvency 
Act would never vest in tbe Court or a receiver for the 
benefit of creditors in insolvency and therefore money 
with which the Official Receiver bad nothing to do. In 
respect of such payment he cannot maintain an appli¬ 
cation under S. 54 of the Act. Nor would S. 55 of the 
Act be of any help to support the Official Receiver’s 
application to have such payment declared void as frau¬ 
dulent and for an order calling upon the creditor to 
whom payment has been made to refund the amount. 
S. 55 Is a qualification of the powers and rights and 
authority of a receiver or the Court given in the previous 
lections of the Act and cannot possibly extend the 
powers or authority or rights of the receiver or the Court 
In any way. {.Retlly, C.J. and Subramenia Aiyer, J.) 

Dxsikacharc'. official receiver, Bangalore. 

20 Myf. L.J. 826. 

UnrSOBB XNSUBANOE ACT (1939). 8 ^-Seope 
end effect of Nominee" under Policy of Insuranet— 
Rilkts of—If cesti que trust. 

A nominee under a policy of Insurance in tbe Ofiidal 
or Public Brancb of the Mysore Government I jfe Assn 
ranee Departmeoi It not the beneficial owner under tbe 
rules governing the Insurance unless the wording of the 
nomination has that eflect. Nor does S 39of the Mysore 
Insurance Act of 1939 make the nominee a beneficial 
owner in respect of policy governed by the Act. Where 
the nomintUon merely authorises the Insurance Com 
pany to pay the amount to the "nominee”. It does not 
amount to a bequest in favour of tbe nominee ; qot does 
it create any right in tbe nominee except the right to 


617S0BE LIMITATION ACT (1911), Alt. 115. 

collect it. The "nominee” is not in the position of a 

but, Is merely authorized to receive pay* 
nient. {Abdul Ghani and Smgaravelu Mudahar, JJ.") 
THIMMAMMAt'. THIMMAMMA. 20 Mys L.J. 68. 

M7S0BB LAND I^VENOE CODE (II OF 1888), 
8. 96*A-—Applicability -- Contribution payable by 
occupant to inamdar for conversion of dry land into wet 
—If rent or revenue—Charge—Right to. See MYSORE 
LlMlTAliON ACT, ARTS. Il5 AND 132. 20My8 L J. 
127. 

MYSOBE LIMITATION ACT (IV OP 1011), 8. 
i^~Applieabiliiy—Conditions—Causes of aelioH in 
prior and subsequent suits or proceedings different— 
Prior proceeding failing on merits—Deduction of time 
— Permissibility, 

S. 14 of tbe Limitation Act would apply only if tbe 
cause of action in tbe later suit or proceeding it the same 
as the one in the prior suit or proceeding, and if the 
prior suit or proceeding bad been disallowed or had 
failed on the ground of tbe Court being unable to enter¬ 
tain it from defect of jurisdiction. Where tbe causes of 
action in tbe two are different and when tbe prior suit 
or proceeding has failed on the merits, S. 14 wUl not 
apply and no deduction of time can be claimed or 
perniitted. {Nageswara Iyer and Venkataranga /yen^ 
e‘ir,J/.) SreekancaCHAr */. JOSYKR. 46 Mys-H. 
O.B. 885» 19 MyiL.J. 426. 

-Arts. 44 and %\—ApplitabilUy — Minor— 

Alienation by de facto guardian—Suit by minor for 
declaration of title—LtmUation—No prayer fesr eam- 
eellation of alienation—Maintainability of suit. 

For purposes of Art. 44 of the Limitation Act only 
tbe natural guardians and those appointed by Court or 
uuder a will are recognised. A de facto guardian is not 
a guardian for purposes of Art. 44. He is only an 
intermeddler; and an alienation by a de /sr/o guardian 
does not require to be set aside by the minor or ward 
80 as to attract tbe application of Art. 44. Neither Art 
44 nor Art. 91 of the Limitation Act applies to a suit 
by a minor for a declaration of bis title to the property 
which another claims under an alienation by his de facto 
guardian. {Abdul Gham and Subramanya Aiyar J/\ 
ChbnnaPPa « RudraPPa. 19 Mys L.J. 899. ’ 

Arts. 62 and 120 —Applieabihty—Co sharers of 
'txW.w entitled to collect respective shares of kandayam 
leparately—ColleetsoH by one, of share payable to another 
—Suit by latter for recovery of share—Limitation. 

Where one of several co-sharers who are entitled to 

separately collect from the tenants of a vritti their 

rwpective shares ofthe kandayam payable in resnea of 

the wi/ri, collects the kandayam payable to ar^er. 

without any right or authority, it must be held that he 

receives the same for the use of tbe other co-sharer A 

smt by the latter to recover tbe share from the co sharer 

who has wrongfully collected it falls under An. 62 of tbe 

^ita^nAct, Art. 120 does not apply to the case. 

{Nagtswara Iyer and ytnkaUranga lyenear //) 

SRSERANGACHAR V. JgSYEK. 46 Mrs R OR 'iakI 
19 MysL J. 426. -v- n-U-it. aae- 

—^ArtS 116 and Applicability—Inam landt 

—Contribution amount for convtrHon of^y tands^o 

accounl^o^ ^verriM of d^n" 

govern^ by Art. 132 of tbe Limitatioo .Act. but falls 
undtr AHa 115 m th^ 4b»eoce of 4 refistereJ 
tbeitfor* b4Co 4iBout opt 4 ch4rtt oq thtUo^ 
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MYSOaS LIMITATION ACT (1911), Art. 120. 

and is neither land revenue nor rent within the meanini; 
of y. 96«A of the 'lysore Land Revenue Code. (.Adages- 
■Wira Iterant Suhratnima lytr, JJ.) KRISHNA RaO 
V. SAMPATH Iye.mgar. 46 Mys.H.C.B. 690=20 Mys. 

L.J. 127. 

■■■art. 120—Applicability—Co-sharers oft'r-/«/— 

Kandayampiyable separately in fixed shares—Collec- 
ion by one of share of kandayan due to another—Suit 
by latter fur recovery of sum so collected—Limitation. 

Mysore Limitation Act, arts. 62 and 120. 

19 Mys L J 426. 

- —Art. 132—Applicability—Inamdar—Suit by for 
recovery from tenant of Contribution amount for con* 
version of dry land into wet—Limitation—Amount, 
if charge on land. See MYSORE LIMITATION ACT, 

ARTS. 115 AND 132. 20 Mys L.J. 127. 

' “Art. 132—Applicability—Puisne mortgagee pay¬ 
ing ofi amount due under decree on prior mortgage— 

Rights of -Suit for recovery of amount—Limitation. 

See Mysore T.P. act, SS. 74 AND 82. 20 Mys L J. 

163. 

Art. 132— Mortgage—Time for payment fixed at 
12 years—Frovinon for payment of interest every year 
and on default whole amount to become due "on demand” 

—Limitation for luit on default. 

A mortgage deed under which the time for payment 
was twelve years provided that interest shall be paid 
every year before the end of March, and that in default 
of such payment, the principal amount shall become 

payable on demand without wailing for the next default. —-- t p 

Nothing was paid under the mortgage the iportj 

eaace brought a suit more than 1 . years after the date 46 Mya H.O.B. 666. 

MYSOEB EELIOIOUS AND CHARITABLE 
INSTITUTIONS ACT fVII OP 1927). 8. 1%-Stopt 
—Resumption — Grounds—Gross mumanagerntnl—If 
essential -Misapplieation of funds—Suffieienty. 

Under S. 18 of the Mysore Act Vll of 1927, ills 
not necessary that there should be proved gross mis* 
management. If there u misapplication of funds, though 
it may not be treated as misappropriation, that will Jus¬ 
tify resumption of the institution by the Government. 
{Magesvara Iyer and yenkataranga Iyengar, JJ-) 
CHiKKANARAStMrtAlYA V. OFFICIAL KBCEIVER, 

Uancalore division. 46 Mya H O-B. 388. 

Ohs. Ill and IV. Sa. 9,10.11 and IZ-Order 


MY3. BEL. & OH AEL INST. ACT (1927), Oh- m. 

it is made more than three years after delivery of posses, 
sion was obtained by the plainiifi. R. 12 does not 
contemplate an application being made by the plaintiff. 
It is incumbent on the Court to start proceedings to give 
effect to the direction for mesne profits and make a final 
decree in accordance with the result of such inquiry as 
provided in O. 20, R. 12 (2). An application, if made, • 
does nut fall under Art. I8l. Such an application is one 
in the suit itself and not in execution. {Nageswara Iyer 
and Singaravelu Mudaltar, JJ.) THIPFIAH v, NaN* 
JUNUIAH. 20 Mys. L.J. 281. 

■ ■ Art. 182 i6)—■ In accordance with law"—Mort* 
gage suit— Ex parte decree—Setting aside—Surety for 
judgmeut debtof—Bond undertaking tubilily in the 
event of decree being passed and defendant failing to 
pay—Subsequent preliminary and final decree*-Sale— 
Application tor personal decree against surety as well as 
judgment-debtor—If steo'in aid and saves lin>itatioo 
against surety—Bond—Construction. See 1941 Dig., 
Col 909. NINGE Gowda v. Dyane Gowda. 19 
Mys L.J. 468. 

MYSORE MOTOR VEHICLES RXTLBS-Right to 
ply motor bus—Transfer of—Agreement without previ¬ 
ous permission of District Magistrate-Validity—Right 
of parties to claim relief. See 1941 Dig.. C<l. 9l0. 
Kemparamiah t-. PEERKHAN Sab. 46 Mys.H.C.B. 
429=19 Mys L.J. 262. ./..m 

MYSORE negotiable INSTRUMENTS ACT 
(VXIOP 1917). S. 48—Scope—If exhaustive—Trans¬ 
fer of negotiable instrument by assignment—Rights of 


gagee brought a suit more than 1- years 
of the ist default in the payment of interest. 

Held, that the default clause making the whole 
amount of the debt due on a failure to pay 
any year, made the whole debt due within .f 

of Art. 132 of the Mysore Limitation Act, and 
was therefore barred by limitation. of 

demand” in the default clause did not c.J. 

the prolonging the period of Aop. Rama- 

and Subrahmanya Atyar J.) GoVlNDA KAO s'- 
CHANDRACHAR. i9Mys-L.J. 447. _ . 

-Art,. 142 144-/J£r^" 

declaration of title and i^ pendant under order 
Allegation of ditpossessiM y y.^g^iimitation appli 
passed under S. 145, Gr. 

table. -Art i42 of the Limitation Act to 

There is nothing in a mere posses. 

show that it applitjs only on title. A suit for a 

sory title and not to s for posses- 

declaration of the pla*'* allegation that he is the owner 
slon of the same on * ^.jj^geJnd that the defendant dis- 
tbereof by right ol wrongful possession under an 
possessed him g 145, Cr P. Code, is governed by 

order passed uno * 144 of the Limitation Act. 

Art. 142 an , y^nkata'anga Iyengar. //.) RAMA 

(_Abdul Gja ^pjrajiah. 46My8H.C.E. 611=19 

IQI—.Applicability—Decree under 0. 20, 
V \Tlireetinginquiry as to mesne profits—Application 

farai ertainment of mesne profits—Limitation—Hature 
/ff Oft* , 

Art-181 oi the Lim. Act applies only to an appUca- 
tion which a party must make under the C.P. Code and 
does not apply'o which a party need rot 

ma’<e. \Vhere a preliminary decree under O. 20, R 12, 
C I’ Code, diiecis an inquiry as to mesne profits, an 
oni.li.'aiion by the plaintiff for ascertainment of such 
p?ifit8 is not governed by An. 181 of the Limitation Act 
Sodit caaaotbebeld wbe Wredoaiheu'* 


of Government resuming, temples and mam landi 
Deputy Commissioner directing sub-divisional offietr to 
execute order and report—Suit to casteel order—Juris- 
diction of Civil Court. , 

Where propel ties purchased and endorsed by private 
persons to religious institulions are converted into 

free of any taxes to be paid to * 

tended for the service of the institutions, such as templ« 

or mutts, the endowment loses its cbarac er ^ . 

endowment and partakes of the nature of a Government 

grant for the service of the institutions in M 

the Government waives the right to collectJbe 

temples or institutions thus became Muir^ "S 

to which Ch.IIIof theReligioiu 

stitutions Act does not apply. Jhe junsdic^ of he 

Civil Court is in such cases excluded in 'f P®f 

irdersofibe Muxrai Officer except when 
Ss.9.l0andllofthe Act. An order 
mentunderCh.IVoftbe Act directing 
of the institutions and their properties does not fail an 
S 18 of the Act, and a Civil Conrt has no 
enlertHio a suU for cancellation of such an or . 
other relief inconsistent with such an order or q^non 
ing such order. When the Civil Court ^ fee) 

CMcel tbs order and hold* that ibe #uR is not maipwo 












8o9 


INDIAN DECISIONS 


Bio 


MT& BEPB. A88EUBLT BTTUBS (1940). 

able aa against the Government, it has no power to dr- 
comvent the order Or prevent its execniion b; ordering 
the minUteria! officers not to carry out the order of the 
govemmeat on the groand that no gross mismanagement 
is proved. The Court cannot cancel the order of the 
Deputy Commissioner who in pursuance of the govern* 
ment's order directs the sub divisional officer to take 
action in matter and to report the action taken to 
assume management. {.Ahdul Ghani and Singaravelu 
Afuda/iar, //.) DEPUTY COMMISSIONER AND MUZ* 

RAi Officer. Shjmoga District v. swami of .sri 
RAMACHANDRAPUR MUTT. 46 Mys H.O.B. 375« 
20 Mys L. J. 100, 

MYSORE BEPBESENTATIVB ASSEMBLY 

BULBS (19i0)—Appeal from deeiiicn of F.ltetion 
Commissioner—Quesfun of fad—Power of High Court. 

The High Court in appeal from the decision of an 
Election Commissioner in an election disputed has 
nothing to do with a question of fact. {Retlly, C, J. 
and Suiramanya Aivar, y.) VENKATaCHALA SETTY 

p. Komariah. 20My8L.J.'l82andS51. 

■“ ■ “Br. 89 and 96 (1) (b)—Construction and scope 
■—Form HI—Notice not giving date of birth of candi¬ 
date but giving age alone—If sufficient compliance— 
Rejection of notice under R. 96 (1) If improper 
See Govt. OF Mysore Act, S. 42. 20 Mys. L J. 331* 

“B- 178 (2)— Seope and effect of—Jurisdiction— 
Election petition—Report to Government—/f makes 
Commissioner functus ofRcio—Pinding of fact not clearly 
recorded—Appeal—Remand by ffsgh Court for fresh 
disposal after clear finding—JurUdiclion of Commit' 
Sioner to deal with. 

Under R. 178 (2) of the Mysore Representative As* 
sembly Rules when once an election petition has been 
refened by the Government to the Election Commis* 
sioner, then all proceedings in connection with that 
petition until it is Anally deposed of by an effective 
report to the Government must be carried on by or 
before the Commissioner. It is not the case that as soon 
as he makes a report he is functus ofRcto When there* 
fore in an appeal from his decision, the High Court 
remands the election pelidon to the Commissioner for 
fresh disposal and for recording a clear 6nding on a 
question of fact on the ground that the Snding arrived 
at by him was vague and wa* not a proper finding, it 
cannot he said that the Election Commissioner has no 
jurisdiction to deal with the petition remanded to him 
by the High Court on the ground that on his making his 
report originally, he became functus officio. The provi¬ 
sions of the Civil hrocedure Code and the Rules of 
Practice relating to suits and appeals apply to election 
petitions and appeals therefrom to the Iligh Court. 
{Reilly, C. J and Suhramania Aiyar /.) 

TAIYA r. Vfnkataranga SktTy. 20 Myi L J. 189. 

E 187— "Afeded"—Returned candidate failing 
to submtfreturn of expenses in time or in proper form 

or to sign in proper way—tfect—Result ofeleetun— 
If affeited. 

The question whether an elected candidate pots in his 
return of expenditure in time or in proper fotm or signed 
in the proper way as required by K. 165 of the Mwe 
Representative Assembly Rule* is not a que*iioQ which 
can be urged in an election petition which can be refer¬ 
red to the Election Commissioner, and is not a aoestirm 
with which the Election Commissli-ner can deal Tba 
result of an election cannot be “affected" within ik» 
mesnlngof R. I87 of the RoW by the failure of , 
returned candidate to put in his return of expenditure in 
tim e or In exactjy the proper form or tigMd it! enctlr 
tea pc^fffr wey. ’ 


MYSORE T. P. ACT (1918), 8. 52. 

Whether K. 165 is sufficiently complied with 
if the candidate and bis election agent sign the declara¬ 
tions on the back of the last page of Form XIV. 
{Reilly, C.J. and Subramania Aiyar, /.) VENKATA¬ 
CHALA Setty V. Komariah. 20 Mys-L.J. 182 and 
351. 

MYSORE SUITS VALUATION ACT— Mpho- 
medan co heir—Suit by for reeoveiy of possession of 
share in estate of deceated—Valuation for jurisdiction. 
See PRACTICE—Jurisdiction—Valuation for. 20 
My8L.J 239. 

MYSORE TRANSFER OF PBOPEETY ACT (IV 
OF 1918j, S. &—Applicability—Sale of future crops of 
garden—Rights of vendee—Subsequent sale of garden to 
another with possession—Suit by vendee of crops for 
recovery of value of crops realised by the vendee of gar¬ 
den — Maintainability—Contract Act, S. 87. 

D purported to sell to the plaintiff the crop of an areca 
and cocoanut garden belonging to him for a period of 
five years from the date of sale. The plaintiff paid the 
consideration and got a registered sale-deed and got the 
crop for the first two years after the sale. In the mean¬ 
while D sold the garden itself to the defendant and put 
him in possession of the garden. In a suit by the 
plaintiff against the defendant for the value of the crops 
sold to him by D. 

HeldXV) that the transaction did not fall either under 
the Transfer of Property Act or the Contract Act. but 
could be recognised only in equity ; (X) that the right of 
the assignee was only a personal fight which he could 
enforce against the assignor as soon as the property 
came info existence; (3) that since the plaintiff had not 
enforced his personal right and got it converted into a 
legal right against the property by taking appropriate 
action before the crop was taken by the defendant, the 
suit for value of the ciops must fail. {Abdul Ghani and 
Venkataranga fyentar, JJ ) FaRaNA BOVI r. KaRA* 

SIMHIAH Setiv. 46My8H.OE. 666-19My8.L.J 
476. 

-S. ^{^^*'Mere right to sue'^—VtiU'i—A'anda- 

yam payable it respect cf—Sale by to-skarer of share in 
vritil and arresrt of kandayam—If invalid. 

The right to collect a definite ascertained share of Ihe 
kandayam payable by the ryots of a Vntti together with 
his share in the vriiti on the land itself can be trans¬ 
fer^. That cannot be described a« a “mere right to 
sue within the meaning of S 6 (/) of the Mysore 
Transfer of Property Aft. A mere right to receive past 
profits stands on a different fooling and it would be “a 
mere right to sue”, {fdagt'tevra lye' and- Venkata- 
ranra lye»eor. JJ.) SRFFRANGaCHAR V. JOSVER. 
46 Myi HC-E 3S6 - 19 Mys L J. 426. 

*-S. 62- Afpiie^ilitr—"CoMtenti(ms''—Meaning 

Arbitration—Award for payment money creating 
charge on de^c*s isnmovablt property—Application to 
^e award—If snsP^Award made decree of Court — 
Subsequent mortgage of property—/f affected by lis 
pendent* 

The word “contentions’'in S. 52 of the T P' Act as 

it stood befo-e Its amendment in l939. meant norbirg 
more than "not collusive.” When the-e is a referenco 
to arbitration in re>pect of an unsecured debt arK) ao 
award is made for paynent of a specified amount 
making that acharge on certain immovable nrnrenie* 
of tne debtor, an eppllcation under the Arbifra-<^ .An 
^ file the award in Court tnd make it a drnoa of 
Court is a suit for porpoae* of p. 5J. T F. Act; a 
mortgige on the «barged properrie* rxr.'uu "l .juent 
t* tb^ward decree and beforelts ex«^'utio.•' bv sa’r i* 
aflectod by Ks pamdtmt. iRrWr, C.J mi SuPraHemut 







8it 


THE YEARLY DIGEST, 1942 




M7S0BE T.P. ACT (1918), 8. 62. 


MTS. WORKMEN’S OOMPEN. ACT. B. 8. 


Aivar /.) SkVar>»M LUNIDARAM r. PuTTlAH. 20 } (t) that the plaintiff had only the rights which 

288. the original mortgagee bad under S. 74 of the T, P. 

—8. 52 —/.it pindtns —Applicability—Suit for Act; (2) that the right to enforce the original morlgage 
maintenance by Hindu widow—Claiming charge on was not available to tbe plaintiff^ because there was 
properties—Alienation of some items pending suit?-* already a decree on it which was satisfied and becatste 
If affected by Us pendent —Consideration ntillsed to dis* the mortgage itself was barred long ago by the expiry of 
charge family debts—Effect. See 1^! D’a Col. oji the period of 12 years* The right of subrogation was 
ANNADanapPa V. E^CHAVVA 46 Mys H C.B. 328* not therefore available to tbe plaintiff who could not 

-8 h'/>{l')~-SaJe-defd-~Expreis cavtnant <,/title derive any advantage from it; (3) that the only right 

^Vind 0 r purporting to eentey speeifie intent 0 f lanj^ available to the plaintiff was that of reimbursement 
Vendee ttfUrwards unable to obtain possession of part S. 82, T P. Actor under S, 69 Contract Act; 

oflandwhiek isUund notto belong to vendor—Right (4) that since the suit was instituted more than Ibrw 
to elaim refund of part of sale priee^Ni iice of defect the payment by th^ plaintiff, it wa^ 

^If bars claim. \ limitation; (5) 'bat Art. 132 of the Limitation Act did 

A vendor of Immovable property who has by his sale ^PP*'’ *** 
deed covenanted to give a good and sound title to the i tuI.uJ.m 

vendee In respect of the entire property sold cannot oUNDaRAMMA v. IHIMMMH. 

afterwards turn round and plead that the «ndee has , ^ ty decree and chant 

created by contract—Distinction, 

There is no difference in principle between a charge 

created by a decree of Court and a charge created by 

contract, for purposes of S. lOO, T. P. Act ; in neither 

case can a charge create an interest in property wbicn 

can prevail against a transfer of an interest for valaable 

consideration and without notice of the " 

charge created by decree stands on no higher 

than one created by law or one which li the result of 

the operation of fome law. » %ut- 

Afvar./.'i SKVARAM LUMDARAM S'. PUT- 

TiAH 20 Mya.I* J-283, . »/ tvh>. 

_a 106—“Contract to the contrary — What 

amounts to. 1941 Pig.. Col. 911. SiLVA v. SHAN- 

MUPAM 46 Mya H C.B. 420 

_Sa. 106 and 116—Lease for manufacturing pur¬ 
pose—Holding over by tenant—Effect—Term of new 
tenancy-If tenancy at will or on sufferance. See 1941 
DSg.Col.9I2. Silva V. SHANMUGAM. 48My8.H. 

OR. 420. , , 

8. 106 —Scope—Notice not in conformity with 


forfeited his right to compensation for breach of the 
covenant because of his omission to make due inquiries 
and satisfy himself that the vendor had a good title to 
convey. Where the vendor expressly purports to convey 
a 8peci6c exient of land, but it afterwards turns out that 
be had no title to a portion of it and that he has sold some 
land not belonging to him. there is a dear breach of 
covenant of title and he is liable to the vendee for dama 
ges. If the vendee fails or is unable In hts attempts to 
obtain possession of a portion of the property sold to 
him, be is entitled to a refund of the proportionate por¬ 
tion of the purchase money. The fact that the vendee 
was aware of the defect in the vendor's title or 'hat be 
could, if he bad made diligent inquiries, have discovered 
such defect, would not deprive the vendee of bis right to 
hold tbe vendor responsible in damages under the 
express covenant of title contjiined in the sale deetr 
{iVagerwara Iyer and Venkatarnnga 
HUCHANNAt' MOHAMEO HU.'SEN Sab. 46iay8 0- 

OJt. 674 * 19 Mys.L.X 440. 

-Ba. 74 and 

gagee paying off amount due “'^J\.^eution^/lights 
mortgage to avert sale of against 

af—Right to of amment- 

mortgagor and hts vendees tor j.2~^^pplieatility- 

Umitation^ldmitatioH Ad, Art. 14/ egr r 

Contract Act, S (fl, _,^«aTSoffan earlier more- 

Where a P**'*"® fatfer, whatever they are. devolve 
gagw.theriehts ofth i pays op the earlier 

on the subsequent ^°”*iJcomes an assignee of the 

mortgage. oavs off. His right to enforce 

mortgagee whom mortgage is not a new right 

prionty under redemption by payment of that 

-hich accraes w him ^ 

mortgage. . |he money under the first mnrteaee 
the date on which the puisne 

became due paid is still 

mortgage or under a decree on that 
morteaee. 1'“°®'' property were mortgaged by 

the owners thereof ■ to P and //. A suit was filed on 
the mortgages and a decree for sale was parsed. After 
this decree two of the items were soM by the mortgagors 
to defendants 4 and 5, and the plaintiff advamred m<^ney 
to tbe mortgagors on the security of another item. The 
decree was sought to be executed by sale of this item 
(mortgaged to the plaintiff), and in order to avert the 
sale and «ave her' interests.the plaintiff paid off the entire 
decree amount. She then tued the mortgagors and the 
defendants 4 and 5 to recover the amount with interesf, 
The suit was filed more than three years after the plain 


section—Effect of—If justifies termination of " 
claim for enhanced rent after period fixed. See IWl 
nig.. Col ^12. Silva p. Shanmuoam. 46 Mya h. 
C R 420. 


so. or wnocouiu .. tn is entitled 

The suit was filed more man inree years alter me piain himself for q" Vbich be is lo come for 

tiff paid the amount o f the d ecree. A suit on the original notiM of ^ , ^ JimgaraoRu 

mbrt^gs bdU licwat bamBd hmftailtm already. i Bfemmairoc. ■/ 


S. ISO—Deed transferring all movable and 
immovable properties of transferor including assets of 
firm-Assets consisting of oromissory notes— La«er not 
specifically meniionerf“I^ also ^ 

Construction. See 1941 Dig. Col. 912. BOMMIAH P. 
SaGaRMULL 46 Mya H.C B. 868. 

MYSORE WORKMEN’S COMPENSATION 
ACT S 3 C2*A)—.9i7/w»/ ' 

R, \Q-'comtrticlion~Hfedual 

of employer and workman^Right-to netueefdate of 

of the Silicofs Rul«. 1940 
the Workmen’s Compensation Act 
as requiring the employer to compel 

seevire at the time the rules came into fo^ 

mined medically. It i^f^tthe 

indicate in some way his desire to bec^e el.pWe undff 

the rules, f r. in effect his desire to be 

mined as provided inthe fu«. would 

service at the time when the rules came ^ . 

not be entitled to Individual notice from ’*’® 

It is only a workmau who could not for some 
pres'nt hin self for examination, though 
50 . or who could not be examined triien^ P'JJj.ied 













INDIAN DECISIONS. 



HAZTTL. 

/) SUPIRINTENDINT OF THl OORIGUM GOU> 

Mmmo CO. OF India, Ltd. f. ponnan. 20 Mys L. 
J. 240. 

VAZUlr~/*nHci^t eJVttMing grvU #/ natul land— 
Disrtftrd kf iiwutifai CommHU€—DMly »f Jtntnui 
OMtfrt. 

Tbt grtnt of naxal Und nost not affect elementary 
principles of sanitation and public health in regard^ to 
aTotdance of congestion. The fact that a Municipal 
Committee disregarding all such principles has agreed to 
the grant of a site, cannot justify a failure on the part 
of the revenue officers to deal with Government land 
with no regard to fundamental principles. (Grtenfiild, 
R.A ^ PUNDALIK V. SBXORAM. 1942 N.L J. 61. 
NBaiJOENOE —Damages-Claim for-Burden of 
proof—Claim for damages against ea trustee of Devas 
thanam for having allowed rents to become barred— 
Onus. Su Trust— TRitSTFl. 66 L W. 749. 
NEGOTIABLE INSTRUMBNT-Cheqne—Cheque 
given for price of goods sold—Seller endorsing it in 
favour of third party—Cheque dishonoured while out¬ 
standing in latter's hands—Suit by seller—If lies. Ste 
1941 Dig., Col. 913. RamproSad I.OHIA f. M, P. 
Patel. 198 1.0. 642-14 B.O. 482«A.I.B. 1942 
Oal. 46. 

■ ■ Hundi tndorsti f»r teUtdim anly—Indorut, 

lahrtktr tan transfer kit rigktt. 

An endorsement on a hundi 'for collection only* is in 
the nature of a restrictive endorsement, giving the 
endorsee the right to receive payment of the Hundi and 
if necessary, to sue the acceptor for the amount but not 
to transfer his rights as endorsee to anybody else. 
(A'ljvw/ /Citkore, C. J. and Sukkdeonarain. /.) 
Hazarimal V, FaTEHCHAno. 1942 M.LB. 100 
(ClF.), 

*• ‘Hundi—Skakiat kundi—Draws Paying 


tkak—If liable t* keHer, 

A shahjog huirdi is payable only to a respectable 
holder and !s not equivalent to a hundi payable to 
bearer. A drawee cannot, therefore, avoid liability in 
respect of a Shahjog Hundi which he had paid unless 
he can show that he had paid it to a Shah. Even if 
such a hundi was specially endorsed it would not obviate 
the necessity of making an inquiry that the indorsee was 
a Shah, (^ffawal Kiskore, C. /. and Sukkdeanarain. 
/.) Hazarimal f. FATEHCband. 1942 M.L.B. 
100 (Olv.\ 

■ iPfomissorv note—Form and contents—Construe* 

tion—Use of words "promise to pay on demand"— 
Payment to be made within three years—Nature of 
document. See 1^40 Dig.. Col. 950. OaNPatDAS ». 
HarivalUBH: I.L.B (1942) Nag. 126 

' Promissory note—Indorsee—Ki^ts of—Promis¬ 
sory note by Hindu—Indorsement of^ote alone to 
another—Debt not aAsigned—Suit by indorsee against 
sons of makerx-Decree—If can be passed against joint 
family property S'e HINDU l.AW—DrBTS—FATHER. 
(1942) M WN. 70S-(1942) 2 M.L J. 668. 

—I^misiorv note—Right to sue—Real creditor. 

1941 Dig . 01 914. BaLANNAf RRUDAIN'ZaR 
KHAN. I L.B. (1942) Nag 688-197 I.O. 428-14 
B N. 171. 

negotiable INSTBUMENT8 ACT (XXVI 
OT 1881). S. ^Premittary nete with ntards"te{u 
rity fer ever draft'* printed rt it—if eeattt i$ be 
prtmiuery nete. 

A promissory nots doaa not eeaie to be aach merely 
because the words “security for overdraft” are found 
printed upon It; it is still a promissory note. {Xingand 
Xnnkiraman, J/) MaHALINOA AIYAR n. Dnion 

Bank, m., Kumbakonaw. 56 XkWr 064-1941 


NBO. IN8TBUMENT8 ACT (1881). 8. 28. 

——8b. 6 and 6— Past'dated tkegue—lf bill of 
extkange 

Although there Is no provision in the Negotiable 
Instruments Act specifically allowing post-dated cheques, 
there it nothin forbidding them, and the second para¬ 
graph of S. 5 contemplates (as Indeed it most) the 
making of a bill of exchange payable at a future date. 
A post-dated cheque is therefore a cheque in proper 
form and therefore a bill of exchange within the meaning 
of the Act on (he day on which it is drawn. It becomes 
on the date it bears a bill of exchange payable on 
demand and so a cheque. {Derbyshire, C.J. and Mo 
Nair^ /.) BANK OF BaRODA. LTD. v. PUNJAB 
National Bank, Ltd. 20SIC. 207*16 B 0. 409 
«= 1942Comp.0.163 * 46 O.W.N. 646*A.I.B. 1942 
Oal 662. . 

-8.7—Certification of cheque by drawee banker— 

If amounts to acceptance. See l94l Dig.. Col. 914. 
PUNJAB National BANK. ltd. v. Bank of Baroda, 
ltd. 199 I.O. 802=14 B.O. 639. 

-8. 1—Cheque marked good by drawee bank—If 

equivalet.t to acceptance. 

The certification or marking of a cheque as ‘‘good" by 
the drawee bank is equivalent to acceptance and the 
bank will be liable to the holder of the cheque accor¬ 
dingly. provided the nature of the making or certifying 
and the accompanying circumstances warrant it. {Dtr- 
byskire, C./. and AfcAfair, /.) BANK OF BapODA, 
itd. F. PUNiAB National Bank, ltd. 203 1 0. 
207=16 8.0.409=1942 Comp. 0.163*46 O.W.N. 
646 =A.I.B. 1942 Oal. 562. 

- ■ 8b. 9 and 60—Endorsee of overdue promissory 

note—Liability to allow set off—Claim against endorser 
—Conditions of. See 1941 Dig., Col. 9IS. Kama* 
MURTHi F. Nukavya. 201 I.O. 146*16 B.M. 243 
*1942 Comp.0.48 = A.I.B. 1942 Mad. SO. 

8. 37—Applicability—Pronote by defendant for 
benefit by family—Fresh pronote in renewal by elder 
brother—Suit on against defendant after death of execu¬ 
tant. See 1941 Dig.. Col 9l5. SaMPaT SHUKUI. f. 
SUBKARAN Tewari. 17 Luck. 226=A.LB. 1942 
Ondb 161. 

■ " B. 2S—Applicability—Promissory note by trustee 
of temple or ether charity—Personal liability—If can 
be excluded. 

Where trustees or managers of temples or other 
charities borrow money on promissory notes under 
personal liability, neither S. 28 of the Negotiable 
Instruments Act nor the principle underlying it can have 
any application. Hence a person making a note as 
trustee of a Temple or other charity cannot claim the 
benefit of S. 28 as he cannot be said to be acting on 
behalf of a persun capable of being bound by the under- 
taking or promise to pay. {Patantali Sattri, /.) BaLA- 
VENKATRAMA CHETTIAR v. MARUTHAWUTHU 

ChettiaR. (19421 M.W.N. 686 =55 L.W. 819= 
(1942) 2 ML.J. 742. 

' ' 'S. ^&—Persenal liability—Promittery nete by 

trustee of temple—‘Extentant described at trsutee di 
begintangand after tigmaiurt—Body ef note kittding 
eaecutant and temple—Ptrtmal liability cf txHsdant, 
if excluded—Extraneons eridenee—Admissibility. 

Where the body of a promissory note executed by s 
trustee of a temple hinds the execu*antand rut the tem¬ 
pts, tha mere fact that the executant is described at the 
tegiaring of the note and after the sigqatore as 
“adalthedar*’ or trustee, would not be a soiBcient 
igrtAind for excluding the liability of the maker on the 
I note. It if clearly impoaribIttQ go outside tbs note 
I to find out whether tbt maker intended tb pledge bfi 

I fcm® bk to MW thv teWfe /•) 
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YEARLY 


WEO. INSTBUMENTS ACT (1881), S. 28. 

Vaikunta Kamath. 201 IC. 

L W. 268=A.I.E. 1942 
Mad.468*(1942)1 M.L.J. 636. 

■ 'S. 2%—Promistory note hy MahatK—Executant 

descrihed as mahant but not as shebait cr agent of deity 
^Liability under note. 

Where a promissory note is execated by the mahant 

of a Math, describing httnself as mahant but not as a 
shebait or any kind of agent of the deity of the Math, 
and there is nothing on the face of the note to suggest 
that be is contracting in such a way as to bind the 
deity, the deity cannot be made liable. In a suit on the 
promissory note only the executat t can be held liable. 
{Harries, C.J and Manohar fall. J ) MaHAPFBRAM 
JAGANNATH. 2011.O 496*15 E P 64 = 23 Pat. 
L-T. 666 = 8 B.E. 799 = 8 Cnt.L.T. 10= AJ.E. 1942 
Pat. 337 (2). 


8l6 


—S. Endorsee for coUeetion^Rigkts of^ 

Promissory note by Hindu father—Endorsements for 
eelleetion—Suit by endorsee against sons of maker after 
latter s death^Right to decree against joint family pro- 
perties. ' ^ 

An ordinary endorsee of a promissory note obtains no 
other right under the endorsement apart from the pro¬ 
perly in the note, and cannot ask for relief against a 
peraon other than the maker on the basis of the debt 
evidenced by the note. Where, however, the endorse¬ 
ment Itself purports to assign the note expressly for the 
purpose of the collection of the amount due on the note, 
the endorsee for collection is not restricted only to the 
remedy on the note, and relief may be given not merely 
against the executant personally hut against the joint 
family properlic.s in the hands of his sons as well, when 
the maker is a Hindu father. [Patmiali Sastn./.) 
Govindaswami achart.*-. Kandaswami achari. 
2041.0. 880 * 65 L.W. 847*A.IE 1942 Mad. 742 
(1)-(1942) 2M.L.J. 468 

■ 8b. 69 and 70—Scope—If affected by Contract 

Act, S. 49-Promlssory note payable on demand- 
Place of payment. See CONTRACT ACT. S. 4A 44 
Bom.L.E 496. 

- S.72-Seope and ohjeet of-Promls<sry note- 

Benami holder—Suit by real owner impleading ostensi¬ 
ble holder—Maintainability. . vi t . 

The object of .S. 78 of the Nego'able Instnimenls 
Act is obviously to give a valid discharge to the maker 
or acceptor of the instrument; and hence r has been 
held that none but the holder of a promissory note is 
entitled to sue to recover the money due on it. But 
S. 78 does not mean that where a sutt on a promissory 
note is brought not by its «»‘e"stbls holder but by the 
real owner or beneficiary and the ostensible holder is a 
party to the suit and in his presence it is proved that 
the plamtiff is the real owner, the suit shall slili be held 
to be not maintainable. To so hold would be sacrificing 
the spirit of the section to Its form. Such a suit U 
maintainable. (Chatter/i./.) ANaTHBa^DHU Sahu 
e/. BaBULaU 8Cut.LT 107=AI.R 1943 Pat. 79. 

<bat 


N. W. r. P. AOE. DEB. EEl^ ACT (1939), B. 9. 

Proprietor of a business concern—If renders instrument 
sn 'Oltd. 

The fact that an alteration does not ultimately Involve 
any change in the rights and liabilities of the parties is 
not very germane to the consideration of the question 
whether It amounts to a material alteiation within the 
meaning of S. 87 of the Negotiable Instruments Act. 
y> hether the change be prejudicial or beneficial to the 
maker does not in the least matter. Where in a pro¬ 
missory note, subsequent to its execution, the words 
‘ih6 proprietor of the Karl h ska Stores,'' were inserted 
above the signature of the maker and below the date. 

that the alteration was a material alleratloi) 
rendering the instrument unenforceable though the 
plaintiff might ultimately make op bis mind to sue the 
maker in his individual capacity only and bad accepted 
the maker’s ca.«e that he had nothing to do with the 
said stores at any time either as proprietor or in any 
other Capacity. {Chandrasekhara Avyar.J.) SUBRA- 
mania Pattar p. PORathana ANDi. 661* W. 864 
= 1942M WN. 644=A.I.E. 1942 Mad. 709 (2)- 
(1942) 2 M L.J 308. 

-Sb 113 and 116—Applicability of 3.113 to 

“drawee in case of need”—Vendor taking bill of ex¬ 
change to his own order—Property in goods—When 
passes to purchaser—Purchaser accepting bill but dis¬ 
honouring it on presentation—Effect—Acceptance by 
drawee in case of reed—Effect. See 1^] Dig.. Col. 
9l7. Bholat V. Yokahama SpiCie Bank, Ltd. 
1971.0 890 = 14 ER. 148. 

S, Presumption under—If limited fo 


eontrderation itated in in'trnment. 

S. I IS (a) at the Negotiable rnsfnimenl.s Act does not 
limit (he presumption as to the passing of consideration 
only to cases of consideration as staled in the negoti¬ 
able instrument. W’here the Instrument il«e1f men'ioni 
cash payn ent as the consideration for it and that is also 
the case of the plaintiff at the hearing, it must not be 
taken to lie without consideration within the meaning of 
? 43 of the Act simply because the defendant has suc¬ 
ceeded in demolishing the plaintiff’s case, when it 
appears from the evidence on record that there was con¬ 
sideration in a different form. (Akram and Pal, //.) 
RaMANI AToH 'N BmaTTaCHABYA v. ‘^urjvakumar 
r>HAR. 204 10. 259*76 CLJ. 404*46O.W.N. 
340-=A.I.E 1943 0=11.22. 

- S 120—Scope—Suit by indorsee of promissory 

note—Plea that part consideraiion represented interest 
on prior mortgage and theref'^re liable to be scaled down 
under Madras Act TV of 19^8 If barred. See l941 
Dig.Tol 0]8. Kapuppa GOUND'N v.Naravana- 
SWAMI&ro 2011.0.117 = 15 E.M. 227=A.IE. 
1942 Mad lfi9 = ri941''2ML.J.808 
NORTHERN mniA CANAL AND DBAINAOB 
AOTfVin OP 1873), s. iQ-yPater allowed to be taken 
through water eaurte on accused's land—Removes of 
such wat.r rourse-If an offence under S. 70. 

Where a water course belongs to a person wd is on 
his land and another is permitted by him to take watw 

S. 7^— Rate of interest different from that 1 through that t^ourse to his fields, a discontinuance ot tn 
specified in note—If can be shown a.s the agreed rate permission by the owner and removalof t e water course 

See 1941 Dig. Col 9 6. fJnpAL MadHoraO by him i-not an .offence under S. 70 of the Northern 
ACHUT SaDASHEO. I L.B. a942) Nag. 498. ■ Tncfia Canii and bcf. 4Gange Hath, I) 

- ' -—8 87—Applicabiliry—Promissory note—Material RaMJiLal*' EmPEROR I.LE. (1942) A. IW- 
alteration by stranger—Holder not guilty of fraud or 1991.0 327*43 Cr.L.J. 472 = 14 E.A 369-1»4A 
laches—If affected. 1941 Dig.. Col 9l7. GOURO. A Cr.C 49 = 1941A.W.E.(H0.)396=1942 A.L.J- 

CHANDRO DVANO SUM4NTO r.. KpuSHNACHARANA 760* A I E. 1942 All. 102 _ 

PADHI. 1091.0.634 = 14 EM. 596 =(1941)1 M.L. NORTH V JSTFRONTIER 

J.16S ; CULTUBIST DEBTORS BELIEF ACT (IV ^ 

- 3. $7— Material alteration—mat is—Test— \ 1939), 8 9—Joint decree against more than on^og* 

AidiHon befffV signethore M wraJoer ieeer/bimg Mm as 1 nseiMJebtor—Appl.tcai*on by ow of tb«R—DK«e, u 
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N.WTJP. COXmTS B£0. (lOSl), 8. SO. 


OPITJM ACT (1878). 8 11. 


can be rec^etved. 1941 Dig., Col. 9l9. MahoHID 

AZIM ». HRaGAT Ram. 14 B.Peth- 45. 

NOBTD-WEST FBOKTIEB PKOVINCE 

DOUBTS BEOITLATION (2 OF 1931), 8. 30— 
Diitfict JuMgt ktmtelf trying suit of talut mot 
txtttiimg Rs. Forum of offtal.^ 

In tbe ca^e of a suit of valoe not caching Rs. S.tOO 
tried b]t the District Jodge himself as original Jodge an 
appeal lies to the Jodicial Commissioner under S. 30 (4). 
Section 30(d) has no application to such a case. {At' 
mend. J.C. and Mir Ahmad, y.) ChUM Lal v. FazaL 
Khan. 2C2I.O. 640»16B. Peah. 47>=A.I.B. 1942 
Peab. 70. 

■■ S. 84— Power of Chief Court to tall, for reeords 

of eonrtt not tuhordtnate to it—Land Afguisition Offieer 
refuting to refer ease under S. 30, Land Aequisition Aet 
—Chief Court, if can direct him to doso. 

Under S. 34, N.»W. Frontier Province Courts Regu¬ 
lation. the Chief Court has power to call for the records 
of Courts subordinate to it and of no other. It is not 
correct to say that because the words “Court subordi¬ 
nate to such High Court** in S. 115, C. P. Code, do not 
occur in S. 34 of the N.-W. Frontier Provinces Courts 
Regulation, the Chief Court has wider powers to call 
for the records and that it can call for the records of the 
Courts not subordinate to it. The Chief Court cannot 
direct the Land - Acquisition Officer under the land 
Acquisition Act to refer a case in which that offiew has 
refuse 1 to do so under S. 30. Land Acquisition Act. 
{Almond, J C. and MahomeU Ihrahim.J.') SlKANDlR 
SHAH t/. Chan Bjbi. 2021,0.166 = 16 B, Pesh.Se 
»AIE. 1942Pe6b.60. 

nobth-west prontier province gene 

RAL CLAUSES ACT (II OF 1932), 8. 6 (A) and 
(e) —Words "anything not existing’’—fi/eaning of. 

The words “anything not exisiing" in S. 6 (>0 do not 
mean rights in propeny for such rights are specifically 
provided for by S. 6 fc) They refer to such matters a* 
tribunals. {Almond, / .C and Mir Ahmod /I ZaRITA 
Khan v. Shrrin. 203 I.C- 624= A.IR. 1942 Fetb. 
91 

NORTH-WEST FRONTIER PROVINCE MUS¬ 
LIM PERSONAL LAW (SHARIAT) APPLICA 
TION ACT (VI OF 1936'. 8. 2—Sons applying for 
tueeettion certi/feate in respect of property of their de 
teased father before Ac*—Their pa>danashin mother not 
eontesting—Snit by mother tor her share filed after Aet 
—Jaw applicable 

The mete fact that the sons applied for a succession 
certificate before the Act in rrspect of the property left 
by their deceased father and their mother a pardanashin 
lady did not contest the application does not lead to the 
coniliision that she had allowed the sons to lake the 
property because they had the right to get It according to 
custom. A suit brought by the mother for her share in 
the properly after the Act is governed by Mahomedan 
law. (Almond. J.C. and Mit /). GUL MaHO 

M«P r*. Iqbal Jan. 204 10. 202*^A.IR. 1942 
Fesb. 94. 

8. 2 —Suit for inkeritanee between Mutiimt filed 
after Aet—Law applicable. '• 

In sultfc for Inheritance between Muslims coming up • 

before Court* in N. W*. F. P. after the passing of the I 
Act. the rule of decirion must be Mr hrtmedin taw 1 
(Almond, jr.ani M,r Ahmad. J.) ZaBiTa KRaN » 

Shbuin. SOSI.O. 624-AIR l(>42peib.91. i 
“■ 8- ^~‘Appli(ahlilv—Eftate openingktfore Act. ' 

If the person whose esea'e is In dispute had died 
fore 1935 when cusiom ws* in force apd the salt for in. 
btrlUBce of bis property bu bees &led after I9J5 wbes 
Y. D. iWa-5J 


Shariat came to be the law of inheritance. Mahomedan 
law applies and not custom. A.I.R, 1940 Pe^h. 52, Foil. 
( Afir AhmaJ^ J.C aftj Soofi^ /.) SUI TaN Mahomed 
khan zf. Abdul. Kakim Khan. 199 LO 634=14 
B. Pesh. 85«^A J B 1942 Feeb. 21 (1) 

■ 8 . Limited Mate aequired under euUom on 

death cf holder^/f affected 6y pasung of Act. 

A lady who bad acquired a life*estate from her hDa* 
band by custom before tbe Shariat Act died in l939, 
and the plaintiffs who were reversioners of her husband 
under custom brought a suit for a declaration that tb^y 
were the owners of the property in preference to the 
daughters of tbe husband. 

Heldq that the life*estate acquired by the lady was 
not affected by the passing of the Act. and that the 
heirs of the husband under Mahomedan law who were 
in existence when the life^^estate came loan end were 
entitled to succeed and therefore the daughters were 
entitled to their share as sharers under Mahomedan law. 
<Almond, JCu and Mir Ahmad, /.) SHER PaD n. MT. 
^HAH Miran. 200IC. 196«14B. Pesh. 88*AX 
B 1942 Pesh. 27 f2). 

N. W P. p. VILLAOB COUNCIL ACT (VII OP 
1935)* Sg 23 60(126— Suit far possetsitn of immotf^ 
able prapertY^Jufisdutian of Village Council. 

In S, 23 (he *erm *‘debt’* is to he read with the term 
*'contract«.** the term ‘demand” with **movahle pro* 
nerty or with tbe value of such properly^ and the term 
^‘compensation** with the phrase *'wrongfu)!y tak!r>g or 
Jninring such property." The fact that the term *'im- 
movable property” 6nds no place in S. 23 clearly indl* 
cates that a suit for possession of immovabie property is 
excepted f^'orn the cocnixance of a Village Council and 
that the legislature never intended to empow'er Village 
Councils to en*ertdin and decide *och suits. Thi« view 
|« also fortified hy a reference to S. 25, which indicates 
that the legislature did not intend to confer on Village 
rooncilsmore extensive powers than those conferred 
under the Provincial Small Tause Courts Act. (Almond. 
f.C. and Mahomed ^hrahim. /.) All A^GHaR v. 

WaiAVATSMAH. 201 lO. 664 = 16 B.Pesh. 24 = 
A IB. 1942Pesh 6ff. 

OATHS ACT (AMENDMENT ACT XXXIX OP 
1939)—Boy witness—Oath not administered—Adrrissi- 
hilltv of evidence See J04I Pie., Col. OJi. ?heo 
PRsSAHr. PEROR 17LtJck 376*197 I.O 701- 
48Cr.L.J. 243*14 B.O. S53*AIR. 1942 Oadh 
193. 

OPIUM ACT (I or 1878\ 8. 9 (^Patusticn 

contemplated under^ Peccvcf y from pi aet fointly iwned 
by two but in posseuian of one-^presumption of cincei^ 
out postfstim. 


The po<$C5Sion contemplated under S. 9 («) of the 
Opium Act in order to constitute an offence, must be 
pofs«S5ion with one’s know JMige. Where a person does 
rrot artnally fesi(<e in the premi«es and opinm i« recover¬ 
ed from the place of which he is the joint owner it can¬ 
not be presumed that the man is itt conscious po«ses$ion 
of the opium. In order to constitute an offence under 
this section It Is essential that knowledge of the person 
sought to be made liable »hoQ|o be proved (C^uUm 
iVaMn./) S*»jti Prasad t. Empkrou. 17 Lack. 
677-198 I.C 612-14 R O 434-43 CrL.J. 406 = 
1942 A.Cr.0.54 «1942 0 A. 24 » 1942 A W.R (C C ) 

27-»^A.rB. 1942 

Oadh 270. 


opinm and gan 


ment tran^P^^fing eamtraband 
hfCottion^Wken prefer. 

e • car in the poiamion of the accused un 

Ua pvxxbaxt icrm&n! wm wd fc? him for ** 


a 
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OPIUM ACT (1878). S. 16. 

porting large quantities of contraband opium and ganja 
and the owner had received only one instalment towards 
the purchase of t^e car and had no reason to «u5pertthat 
the car wa^ being used for transporting opiom it would 
be very hard on the owner to have the rar confiscated. A 
conveyance ought not to be confi«rated unless the owner 
knew or had reason to believe that hi« vehicle was likely 
to he used for snch puroc'se. The discretion of the 
Magistrate to confiscate a vehicle canr>ot he qneMtoned 
in a Civil Court hut on|v by the Courts having 
appellate or revi«ional InrsHiction over the Magis¬ 
trate. ^ THAtCRAPANY ThFITV ft 

/wr^. 204TC 22^44 CrTiJ 1:^6*^ 1^42 MWN 
74f)ri) = fi5LW 692=A.IB. 1942 Mad. 724^2) = 
(1942^ 2 M L J BRO 

--8 15 and Crimfoal Procedure Code. Ss. 102 

and 103—Search gn^er S, 1.*'—Procedure to be 


OBISSA TENANCY ACT (1918). 8. 193. 

of S. 16 of the Act vhicb was enacted only for the 
purpose of showing to what extent Ss. 10 to l5 were 
intended to be retrospective. {Fatl Alt and Varma, 
//.) BaSUDEB MaHAPATRA V. SUBENPRA NATH 
Mitra. 2021.0.615=9 B.B 29=16 B.F. 132°8 
Out L.T 49=A.I.B. 1942 Pat. 431. 

-S. 11 (2)—pendente \\te~/)is:rtfimef 

Court. 

Under S. 11 (2) of the Orissa Money-Lenders Act fall 
discretion is given to the Court which passes the deaee 
to decide whether interest pendtnU lift should or shoold 
not be awarded, {ffarries, C. /. andManohar Lall.J^ 
Hadibandhu Sahu p KaLURAM. 201 1.0. 566“ 
16 B.P. 68=8 B.B. 808=8 Cot L.T. 19-23 Pat.L. 
T. 212=AXB 1942 Pat. 320. 

8. l^Dutyof Court to state [rounds for 


amount of instalments—Costs—Power to make payment 
of costs condition precedent to order for instalment. 

S. 13 of the Orissa Money-Lenders Act in terms 
directs that in fixing the instalments the Court mM 
have regard to the circumstances of the ji^gment debtor 
and to the amount of the decree. The Court in fixing 
the amount of Instalments make it clear that the amount 
is fixed having regard to both the circomsiances men¬ 
tioned in the section. If that is not clear, and it appears 
to the appellate or revisional Court that the fixing o 
instalment was arbitrary, the order will be set «*'“*• 

Quure.—Vlhtxhtt the Court has power to make pay 
ment of costs a condition precedent to an jfj * 
stalments. (f/.rriru C /.) ^^51 ?ALAI 
BaLLAV GHOSH. 201 1.C. 208-16 B.P 87 8 B-B* 


oMu lu.j—''ciriti gpiier i.’—rrwcuure iw 

followed—InappJicaWHtv of S. 102. Cr. P. Code, to 
searches of a person under S- tSof Opium Act—Irre- 
gnlaritv in se.irrhes—Effect of. See 1041 Dig Col. 

921. Aung Nim Srtv v. The King. 1971.O. 680= 

4SCrLJ, 217-14BB. 140. 

OBDINANCE — Tnterpretati''n of—-Constitution of 
Courts. .S’/.* 1041 nip.. Col 921. HRIRS OF PRINCF 

Mahomed Setimw. AxmoNFf Cenerai of Pales¬ 
tine 8BR 184= 14 BP 0.78 

OETSSA GENERAL CLAUSES ACT. 8. B— 

Applicahilitv—Vested right in prorednre See OriSSa 

Tenancy act Cas amended in 1938), s. 31-B. 

Scope—If displaces aneratiou of S I_S, 14 —Appeal—Order fixing valuation of pro- 

of India fCnnstitntlons ACT S ^3 I P^rty—Appeal—C. P. Code, S. 47. i’r/ 1941 Pig.. Cob 

See Madras AGRicm.TiiRi.^trs^ relief a . Banka DaSp. Srinivas Paphi. 8BB.809. 

n 65 L ^ .-- /m OF 1989’) -8.14-Applicabiliiy and scope-Rules for e«l- 

OBISSA money-lenders ACT I not prescribed under S. 26-Effectof- 

-^f<’P^-f^o'ree on promfsyrv note estimate value-Execntlon if to be 

tn/eresf—ProT’isionfor—ff ultra vtres stayed indefinitely until making of rules. 1941 Dig, 

before and after Aet-^DisUnetion. permits the Col. 921. BaNKa DaS n. SpINIVAS PaDHI. 197I.C. 

TheOri< 8 a Money-Lenders Act . 537^14g p 374.3 BR. 309. 

scaling down of interest on decrew -8.16-Scope and effect of-I£ 

note.s if intra tares at least in rn j, aoptlrable to execution proceedings. See ORISSA 

before the Act note and any other MONEY-LENDERS ACT. S, lO. 8 Cut L.T 49. 

^tween a decree on a promt y ORISSA TENANCY ACT (VI OF 1913). S. SI B 

the same prinriple would apply to 'as amended in 1938)—e/—// alfeets 
Qeare, , jj,p Act came into force. (Harriet \ realise arrears of mutation fee^S.S, Orstsa tn 

decree. , pa-MANANTta Pbustv cW, Ak-AfpluMUy. ^ 

tl3=16 B-P. Pe,,w.',//.-The .mendln«Actd<«noUS.« 

(HO)178=8 BE 851.8 out. ,he right to realise .rre.r, ol .'“.“c 

t.T 35 » 23 Pat.LT- 740 = A.1.B W42 Pat. 479. affects the procedure of en^remg that ng • 

‘‘an (A\ (W—"Moneylender"—Person qoently. S. 5. Orissa General Claosw^ ^ 

ZZ:r^,!n}t llause of relationsHiP to cation No litigant has a -ted 

—tAHAtr ^otm of procedure. (Dkavle. ysanotit .,jpda 

Unlessa person makes investments by way of loan //.) Abjun RAUTARA p. yg-jogio 353= 

as a matter of regular business and for ^in. it cannot ^*^^'^1 NaRAYAN 63=A.I.B. 


be laid that he carries on the business of money-lend 
ing. Where the instances of 'ending are few and spread 
over for a long period of time, it cannot be said^ that 
he U a money-lender, especially when some particul^ 
reason such as relationship is found for the particular 
loans, (f/arri^s, C,J. and Manohar T.all^ SaNO 
Kashinath ©. Pattito Palevto. 200 I.O. 284* 
SP.B.663=14B.P,642* 8 OltUS 20=24PatX- 
T. n-A.I.S. 1942Pat. 864 

\(i~^A(>pthahUiiy to tJicuHon proaedingi 
S. 10 of the Orissa MoneywT^dera Act. read by itself 
would apply to suits only and ihere is nofhing In it to show 
that it applies to exeailion proceedings. Nor cao it be 


361 

IG^Pat. 1 a^B )-2^__5^pg d “f 

tion of Revenue Officer-Rent fixed at 

agreement ignoted—Effect—Reitle^nt of ^ 

without jurisdiction and of no p^p 

Col 922 PamanTA R*®”* BF- 

BaRENPra KriSHNaDaS. 198 I-O- 122 14 

338*SB S SS1« . Jk Ams 

-Ss. 193aod260 (aB 

-Suit under s. 31 B^fumsdteHon of Ctttl J ^ 

S 250 in no way determines the fo^m of , 

S 193 applies directly 

ibW sVtb Afts sW ©aftfialDabfe bW in W» K 
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OSIBIA TSNANOT AOT (1913), B. 801. 

Couts. Tbe QtU Coon bu no jorUdlcUon. {DJkavit, 
M 4 i»$kdr LalUm 4 MtrtJitk , //.) ArJUN RaUTARAV 
Krishna Cha'<ura Gajpati naravan Dbo. ai 
Pat. !• 1881.0. 363»8 B.B. 861*14 B.F. 420 *8 
Out L.T. 6S*A I B. 1942 Pat. 1 (F^.). 

■■3.204 (as amended In 1938)— oefirng 

J. 2W (2), (3), ^4) tubordinatt to 

High of rttittcn, 

Ytt Full Btnek. —The Oritsa Tenancy Act definitely 
Inrolves (be iobordioatioo of the Revenae Coort to tbe 
Hi|(b Coan (by way of appeal onder S. 204 (3)] and 
tbaf.(boogh the feneral provision contained in S. 192 
(2) of tbe Act attracts tbe operation of S, 1I5. C.P. Code, 
giving the High Conrt a power ot revision, in all matters 
dealt with by the Collector a> a Revenue Court handling 
landlord and tenant suits, whether as a Court of first in¬ 
stance, or as a Court of appeal, or as a Court of revision, 
Tbe Collector consequently, when he acts under S. 204 
(2) (3), (4) and (5). is amenable to the revisional juris* 
dit^on of the High Court under S. Il5, C P. Code. 

Vtx Afanokar tail, J —The High Court's power of re¬ 
vision under S. 115, C.P. Code, is limited to cases within 
S. 204 (3), that is. cases in which first or second appeal 
lies to the High Coort. {.Dhavlt, Afanokar Latl and 
Mtrtdith. J J.) ARJUN RaUTAKA t'. KRISHNA CHAN 
DRA Gajpati Nakayan Deo. 21 Pat. 1*198 1.0 
363 * 8 B.B. 361*14 B P. 420*8 OutX T. 63*A.I. 

B. 1942 Pat. 1 (F.B). 

— S. 204 (asamendedln 1938)—.?»«•/ foraruart 
of mutation ft^~“Difuiy CdUitor dimitsing tuit an 
ground of want of turisdiction—Appeal wrongly filed 
hifoTi and tnltrlatntd by Colleetor-~ffigh Court's 
powers to rails Collector'! order. 

Tbe Rent Suit Deputy Collector dismissed the suit for 
recovery of arrear of mutation fee and interest due upon 
a sale deed, holding that the Revenue Court had no 
jurisdiction to entertain it. An appeal from tbe dismissal 
of the suit in fact lay to 'he District Judge but was 
wrongly filed before and,entertained by the Collector. 
The question was whetherthe High Court under S. llS, 

C. P. Code, could revise the Collector's order as being 
beyond jurisdiction. 

Held, that the High Coort under S. 115, C. P. Code, 
had jurisdiction to revise the Collector's order. {Dkavle, 
Manohar Call and Meredith. //.) AkJUN RAUTARA 
V. KRiSHNACHANnkA Gsjpati Naravan Dio. 2l 
Pat. 1 *198 1.0. 363-ft BJt. 861 =14 B.P. 420 *8 
Oat.LT. 63=AXlt. 1942 Pat i(PBl. 

-8 204 (8)(asaXDendedlnl9S8)—"/-.W — 

Meaning of. 

Per At'redUk, /.—The word “final” In S 204 (2) 
merely indicates that there is no right of appeal. 
{Dhavlt, Manahar tall and Meredith, //.) ARJUN 
Rautara V. Kri<;hna Chandra Gajpati narayan 
Dko. 21Pat 1*198 1 0.353 * 8 BB 361*14 B 
P.420=8OatL.T 63-A.IB 1912 Pat 1 (F B.). 
——a 204 (6) (as amended In 1938)— 
power under S. 204 < S)~fi.xieMt of. 

Per Full fieneh.—Tht Collector's power of revision 
under S 204 (5) is not limited toca«es within S. 204 
(2). S. 204 (S) enables the Collector to call 
for the record of any ca«em which the Deputy Collector 
has patwd a decree or order concerning disputes of over 
Rs ino In value and even In c«es below R«. |00 in 
value Involving a decision of question as to tbe liabilty 
to pay rent for land or tide to Und or some intwest in 
the lard at between parties to tbe suit. 

Per Mmohar IwH. /.—rollecior*i power of re^sien 
under S. 204 ( 5) U limited only to cases falling within 
S. 204 ( 2). {.fihatlt, Manohar Loll and Mertditk 
//.) ARJUN Rautara 9. Krishna Chandra Gai- 
Pan ^fARAVAH DKO. u PAY. a-tBB I.O. Seo-M 


OITDH 0T7IL BULB8. VOL. I. Para. 63. 

B.P. 420 * 8Oot.L.T. 63-8BB S61-AIB. 1942 
Pat 1 (P B ). 

'8 223 fc) and (^'y—Fent detree—Sali—Pur- 
ehase by landlord—Arrears of rent due for period bet¬ 
ween date of suit ending in hnt deeree and sale— 
Liability for—SuMeguent suit agaimt tenant by land¬ 
lord purchase—FigM to deeree. 

An auction purchaser at a sale in execution of a rent 
decree is not liable for arrears of rent becoming due 
after the date of suit in which such decree was passed 
and before the sale took place. If any surp'os remains 
after satisfying the decree for rent, any rent falling doe 
between the dale of the suit and the date of the sale sbal!^ 
be paid out of such surplus and the tenant would be 
entitled tothe balanceof the sorplu* sale proceeds. Tbe 
property sold would therefore pas-* to the purchaser free 
from any liability to pay such arrears of rent. The fact 
that the landlord himself is the purchaser and that the 
arrears were not notified at the time of the sale would 
make no difference and the landlord purchaser can 
therefore sue the tenant, after his purchase for the 
arrears due between the date of the suit and the sale. 
He cannot, however, obtain a rent decree, but only a 
money decree. {Meredith, /.> GiRlftH ThaNDRA 
CRAlCRAB»RTy*>. SANANDA PaTRA 20210 667“ 
16BP 136*9 BE. 84=8 Cut.X.T. 43 = 23 Pat.L. 

T. 742-A IE. 1942 Pat 426. 

r-8. 260—Jurisdiction—Suit under S.31-P—Civil 

Court'* Jurisdiction See OriSSA TENANCY ACT fAS 

Amended IN 1938), Ss. 193 and 250. A.IB.1942 
Pat 1 (F.B). 

OTOH CHIEF COVET EVLES. Cb. XH. R. 19 
—Proviiion as to presentation within Court hours, if 
mandat >ry—FIfeet of presentation after Court hours— 
Ss. \'t2 and \2%,C.P. Code and Chief Court Rules if 
ineonnstent. 

R. 19 of Ch. XII of tbe Chief Conrt Rule* which pro* 
vide* tor the presentation of an appeal, etc., to tbe Regis* 
trar or other officer within the Coort hours is mandatory. 
Hence If an appeal is presented after those hoursitis 
not a valid presentation at all. The rules framed by the 
Chief Court are not in-onsistent with the provisions of 
Ss. 122 and 12ft C.P. Code. (7*A<»wor, C*./.) Bai.dio 
V TejJa. 1942 0 WN 475 * 202 1 0. 87-16R.O. 
116*1948A.WE (CO.)309 (3)-1942 O.A 376- 
AIB 1942 Oadb 488. 

OVDH CIVIL RULES B. 287, 01. {Vgy-AppU- 
eabiUtyto Advocates 

A pleader enrolled as an advocate under the Bar 
Councils Act. ceases to be a pleader within the meaning 
of R. 287 of the Ondh Civil Roles and hence it has no 
application to the case of such a pleader.' (Thomas, C. 

/. and Gkulane Hasan, /.) PURMC PROSECUTOR P. 

Kanhaiva T.alShi'KLa. 204IC. 830 = 1942 O.W. 
N. 766*1942 O.A. 614. 

' B- 289, 01. (zii)— Applicability"— Defendants 
tueeteding on common ground though defence raised by 
all ttwr net eommon. 

Where though the defence raised by all the defen¬ 
dants are not common they.socceed on one defence vrhlch 
was common to all of them namely that the suit was not 
I properly valued. R. 289, Cl. (xli) of the Oudh Civil 
Rule* apply and the defendants are entitled to only one 
Bet of pleader’* fee. (Afirwal. /.) KaLLI'UaT. r. 

I hfUviriPAT board NawabgaNJ. 200 l.c. 608* 
162.0.26*1948 O.WH 335 = 1042A W.B.(O.a) 
2*0-ie49OA 941 «ATJt. 1942 Ondb 393. 

■ ■ Vol. I P«rat 63 to 68-Return of documents 

—Time for appeal not eipiied-Legality. 1®41 ^8 - 

1 ^ » IMDAD khan. AXB. 1948 

‘ VftObltS. 
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OtJDH COTOTS ACT (IV or 1926). S. 12 (2)— 

Appeal uftdet—/flies in rent ease—S. 263 of (J.P. 
Tenancy Act if bars it. 

Under S. 12 (2) of the Oodh Coarts Act an appeal 
would lie in a rent case and it is not barred by S. 263, 
U. P, Tenancy Act. (Tbomas, C. J. and Ghulam 
Hasan. /) Daya Shanker v. BapRI Prasad. 202 
1.0.629 = 15 R.O 132=1942 O.WN 643=1942 0. 
A. 453 = 1942 A W.E, (C.C.) 32(5 (3)=A.I.B. 1942 
Oadh 493. 

— — S. 12(2) — Ce^-tifieate of fitness for appeal under 
^IVhen can be g^anud—Mere quation of interpretation 
of a document^ if a ground. 

A certificate of fitness for further appeal under S. 12 

(2) of the Oudh Courts Act should be granted only 
when the decision for which a further appeal is proposed 
to be preferred is (1) opposed to any general principle 
of law, or (2) involving a question of public interest or 

(3) is contrary to any recognise! precedent. A parti* 
cular ipterprefation put upon a particular document by a 
Judge in second appeal is no ground to grant a certi 
ficate that the case is a fit one for third appeal. Such a 
point is not even a substantial^ question of law, much 
less a point of general importance. Where the question 
Involved In the ca«e iff one of fact upon which the 
learned Judge had given a considered finding after 
consideration of the oral and documentary evidence in 
the case, the fact that the decision of this question of 
fact depended upon the interpretation of many docu¬ 
ments is not a proper ground for the grant of a cer’i- 
ficate. (Thomas, C J. and Ghulam Hassan, J.) 
Mubarak Husain khan v. Ghuiam Abid khan. 
2031.O. 616=1942 O.W.N. 742 = 1942 A.W.B.(C 0.) 
339(3)= 1942 0 A. 469. 

- - 8. 12(2) —Furtker at-peal—Question of eustom 

depending on the inlet pe/tatio*/ of wajib ul an of two 
tillages—If one of pure fact. , 

Where the question of custom depends 
the interpretation of the two wafib ul^art of two vj ag 
which must be read together, the question is.. 
question of fact, but N a mixed 

and an appeal does lie under ^ <?di Tha- 

Courts AcL (Bennett a»d I.C 561 


KURD «. Gaya Kpfr 17 tack. ^6'’’ _ /po-j-ig 
= 16RO 41 = 1942RD 30 = 1942 AWE fC0^]9 
= 1941 OW.N. 1412=1942 O.A. 7-A.l.«. 

Oudh 218 . , » a loroN 

_3 12 ( 2 ) and 

o. /Ar Ifitti t9 appeal under 

Li nit tat ion for 


obtaining eopy of of the limitation prescribed 
In computing the pe ' Oudh Courts Act, 

for an appeal un er ^ of the judgment 

the time ’ ,ed against should be excluded in Where a pla’intjff in a soil for pre-emption in r^pwt 

sought to imitation Act. (Zia-ul- of property transferred under a foxeclojure decree stated 

k-MFO nttiARi p. ThandraBhaL. 199 in thg plaint that the final decree was obiamed m lieu of 


OUDH LAWS ACT (1876), S. 16. 

-S. Competency of appeal to District Judge 

—Valuation—Entertainment of appeal beyond valuation 
•^Decision—Vaiidity—Defeet if eurable. 

Under S. 39 of the Oudh Courts Act an appeal lies 
to District Judge from a decree of a Subordinate Judge 
only where the value of the original suit in which the 
decree or order was made did not exceed Rs. .'1,000. 
Where an appeal beyond such valuation is entertained 
by the District Judge and a decision is given, it is a 
nullity and it is a point which though not raised at the 
eath stages shoold be considered when it is raised, 
however Ute it may be Neither S. 21 of the C. P. Code 
nor S. 11 of the'Suits Valuation Act can cure the defect. 
(Bennett and //,) SlTARAM StNGH o. TiKA 

RAM Singh 2021.0 126 = 15 BO. 118=1942 A. 
W B (0 0.) 310(1)=1942 O.WN. 493=1942 0. 
A 377=AI.B, 1942 On b 481. 

OUDH estates ACT (I OF 1869). S, l^Point 
of time of succession. 

The point of time of succession with reference to S. 14 
of the Oudh £->tates Act is the date of the transfer and 
not the date of the death of the transferor. (Thomas, 
C.J.and Ghulam Hasan, J.) SJTIABaKHSH SjNGH 
V. SURENDRA BjKRAM SinOH. 1942 0 W N. 687- 
1942 O.A. 646 = 1942 A.WB. (0.0.) 862 (l)=A.r. 

B 1943 Oudh 68. 

OUDH LAWS ACT (XVIII OP 1876). B. 9— 
Sbamiat lands—Meaning—Sale of plots in separate palt 
and in shamllat paid to relative co-sharer in different 
patti and also in shamilat patli—Right of co-sbaier in 
same patti and also in another patti and shamilat patti 
to preempt. Dig.. Col 923. Gauri 

SHANKER *■ Ba.'-hir Ahmad. 17 Lock. 436=198 
I 0. 241 = 14B O. 383=A LB 1942 Oudh 117. 

S. 9—Under proprietor—Pukhiadar. if one. Set 
194 I Dig- Col. 923 SlHO DAT TewaRI r. BHACWAT 
Das. 17 Lack. 412 -=197 I.C. 716 «14 R.0.344=A. 
LB 1942 Oudh 113. 

S. 10—Liability to pre*empilon—Transfer by 
Court of law in execution of decree for specific perform* 
anre. 1941 Dig., Col 924. RaM AVaDH PaNDEY 
V. GhiS\ Panoev 17 Luck 164. 

-8.10 Proviso (Amendinent of 1939)—// 

retrospectives in operaticn. 

The proviso to S. 10 of the Oodh Laws Act added by 
the Amending Act of 1939 could not be declaratory 
having retrospective effect. Hence it could not apply to 
a «uit for partial pre-emption filed and decided against 
before the amendment came' Info force. (Agarwaland 
Afadeltv //) PAHAt-WAN KHAN o. ShfO NaRAIN 
L*L. 20JI.O. 383=1942 O.A. 690=1942 O.W.N. 

708. ^ 

-- s l^Pre-emption suit-Defieieney tn deposit 

—Question if can be raised in appeal for the fifst itnte. 


B O 622 = 1942 E D 73 = 1942 O A 13 
r-tA-lfl42 A.WB.(CO.)25(l)=1942 O.WN. 21 = 
ate 19420udb S16 

fj 12 ( 2 ^AVk» point in third appeal~“lf can 

^appellant in a third appeal has no rieht to be 
heard rn points which he did not raise before the 
learned Judge against nhosj decree he is appealing. 
(Thomas,C.J. and Ohufam Hnssan. /) MI’B'RAK 
HU’^SAIN KHANt/. GHUI.AM .ABiD KHAN. 20S I 0 
616 = 1942 0 W.N. 742 »1942 A.W.E (0.0 ) 839 (3) 
-1942 0 A 469. 


a particular amount and stated in the relief paragraph 

that she was entitled ro pre-emption on 

amount and no written statement was filed to contest 
these statements and ihough the office objected to the 
actual figures the Judge overruled the objection and 
ordered th. plaintiff to dep>it the amount meniionefl 
by him it was held that it was, not open toihe deiw' 
dant mortgagee to object to the corr«lne«s of IM 
amount he not having raised it in the trial Court an 
that there was no deficiency in deposit as * 

had complied with the terms of the deaee. (Ghutain 
Hasan and Mad.iey./J^ KaRTA KRISHNA n. MSJ 
S 12(2'—>>w point in tl-ird appeal—If ran-he INPRANI KUER. 200 IC. 5f0 = 16 E O. 2i 1 »«a 
rai^eo 1^41 Dig.: Col. 923 MiR MaHOVED | O W.N. 347= 1942 A-WB/CC.) 217-1942 0A. 

HUSAIN V. MaBCMEE HaeibKhAK. 17Lsck. 169.1 ^ =AJA 1942pndh399(2> 


• , A 
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OUDH BBUT ACT (XXH OF 1886)<-iV<w 

^amy AJMifgt—Continuity of ttnure, if tan be prf 
tumeJ—Litbilily to eietiment at will. 

ift±ecase of n >n*occupancy holdings in Oudh nc 
presQmptioQ of cootinuiiy wf (enure can ^ drawn as Che 
tenants are liable to be ejected at ibe will of the Zamin- 
dar under the Oudh Rent Act. {S.itbe, /.»/) MaHA* 
BIR». Raj Kcnwak. 1942 O.A. (Sapp.) 90= 1942 
A W.B.tEev.) 84 = 1942 O.W.N. (B E.) 136=1942 
ED 202. 

--Si 8.108 (2) and 127—‘Produce*, if includes 

fish—Land in S. 127 tf includes produce of Udd—Suit 
for money due in respect of fishery rights'—li lies under 
either S. 108 (2) or S. 127 —Jurisdiction of Civil Couits. 
if barred. See 1941 Dig., Col. 924 Thakur v. 
Jacdambika Prajap Narain Singh. 17 Luck. 
205= A.I.E. 1942 Oudb 93. 

"S. S ( 8 )— Perpetual lease—Only heritable but not 
transferable rights conferred — Under-proprietary 
rights if treated. 

Where a perpetual lease confers only heritable but 
not transferuble rights, no under-proprietary rights are 
created by the lease. {.Bennett and Chulam Hasan. JJ.) 
GUR PRAS\D SINGH V MEhDI HUS \IN 2011 C 
728 = 15 E O. 100 = 1942 0 W.N. 435-1942 A.WE. 
(0.0 ) 266 = 1942 O.A. 294-AJCE. 1942 Oudh 480. 

—^—S. 3 (10 — Lease obtained by a snember 
of foint family~-Holding, if becomes property of joint 
family—Facts to be proved to entstle such right. 

A tenancy in Oudh is the creation of a contract 
between the Zamindar and the tenant and because one 
member of a joint family obtains a lease from the 
zannndar it does not follow that all the members of the 
family also become the zaniindar’s tenants. A holding 
does not become the properly of the joint family because 
it is entered in the name of a member of that family. 
Before the other members of the family can claim 
joint tenancy rights they muM >how that the aamindar 
settled the holding in fact with the whole family although 
the name of one member only was entered In the 
papers. iShirreff. S- M. and Sat he. J.M) BiJaI 
SUNDKRJI t. HaRI PRASAD. 1942 B.D. 212=1942 
O.W.N tBE) 146=1942 A.W.E. (Bev.) 158 = 1942 
O.A. (Supp.) 178. 

■ S. 3 (17)—Khudkasbt and sir — Dtfftreme bet¬ 


ween—P/ature of khudkashl rights—Transfetabiiity. 

/fhudkasht stands on a very diflerent footing from 
sir. The right of a hkuikasht bolder is an incohate 
right based upon actual po$>e>sion. The right to 
hkudhasht since it is only a step on the way to the 
acgulsltiun of ssr rights and is not in itself a pcrtectcu 
right Independent of actual possession it cannot be 
transfciied by deed. No doubt it could be transferred 
by actual hamtlng over of pos-'tsiion. {Benmtt and 
Madeley JJ.) .''HAMBHU DaTT v. ISHWaR Dsm 
199 1.0.180'-•14 B.O. 472 1942 B.D. 324 ->1949 
O.W.N 126 • 1942 O A. 711 • 1942 A.W.E (0 0 ) 93 
-AJE. 1942 Oudh 246. * 

*““1 3 

nr rtthls—PfatureanJ scope of suet rights. 

S. 3 (17) (d) of the Oudh Rent Act applies to the 
acquisition of ssr lights in land which U not already 
air. It has no application to the a.xjuititlon of nr 
rightsbyonocoshaierintbe/ir of anoihei co sharer 
A c^rtr couU not aoquii, «r r.ghti in land which 
bad been the nr of another co-sharer until the riehts ol 
Ih# latter « iir bolder bad ceased to eaist. These ul 
rights are Independent of the delis-ery of avtaal — 
liM. They c;»ld for Instance he mAinisined throueh 
ij^tenants. They would not cea^ to e«st JT/jv 
beciusMhe Und was left fallow, that ts, becanse noooe 
re nu i n ed la actual cukivatini poca«hi«e for iom iIm. 


OtrOH BBKT ACT (1886). S. 48. 

{Bennett and Madeley, JJ.) ShamBHU DaTT v ISH- 
WAR UEiiN. 1991.0.180-14E.O. e72=1942E.D. 
324 = 1942 OW.N. 125=1942 OA 71-1942A.W. 
E. {C.O ) 93=AJ.B. 1942 Oudh 246. 

—S- 3(18j— Explanation—Atgussstion of statutory 
rsght — 0.cupjii„H— Pfteesisty. 

The ExpUnition to S. 3u8) of the Oudh Rent Act 
uses the word ‘occupation’ and it follows that a man who 
IS not In occupation of the holding left by his father 
cannot acquirr sutuiory tights under that Explanation 
even though bis dispossession may have been due to the 
action of a trespasser and he may be still in constructive 
possession of the holding. {Sathe, J.M.) CheDI v. 
NarindSingh. 1942 O.A.'Supp) 460a)=1942 
A.W.E. (Eev.) 424 tlj =1942 O.W.N. (B.E.) 662. 

-Ss. 6 Aod 127—Transfer of occupancy rights 

created under S. 3—Rights created by decree—Oisiinc- 
lion—Transferor if can eject transferee under S. 127. 
dVr 1941 Dig.. Col. 924. .MIR MaHomed HuSain t-. 
Mahomed HaBib Khan. 17 Luck. 139, 

- 2^-/\'elinquishment—Statement on oath of 

actual turrtndtrcr^Effit,t, 

Where in respect of a relinquishment of a holding, 
the executant admits on oath that he had In fact .actually 
surrendered the holding and that he has no more interest 
in the bolding, the de«J cannot thereafter be attacked 
on the gionnd that it was invalid as actual possession 
was not given up. {Shiireff, S. M. and Sathe. /. Af.) 
Bhagwaii PRASAD 1 * HiRa Lal. 1942 0 A. (Supp.) 
124 (1)= 1942 A.WE. (Bev.) 107 (1) =1942 O.W. 
N. (B.E.) 259 =1942 E D. 348. 


-9. ^—t ransttr or rehngutshment of holding 

in favour of speetfit person—If possible. 

Under the Oudh Rent Act no bolding could be ifans- 
ferred to or relinquished In favour of any particular 
person. {Sathe. J.M.) ASHKaFI t>. CHOKRA 
1942 O W N- (B B ) 162-19420A. (Supp)!!?- 
1942 B D. 228 = 1942 A.W E. (Eev.) 103. 

- 8 . AS-Ancestral rights question, if can arise in 

Hon~oeeupaney holdings in Oudh. 

There can be no question of anccrtral rights in non¬ 
occupancy holdings in Oudh, wbeie the holding, are 
renewed at every generation by a fresh coniraa with 
tamlndar. {Shirref, S.M. asodSathe, J.M,) CHanora- 
8 HAN Pratap Bahadur Singh v. Halai. 1942 o 

8 l6—Afoi^\eupaney hiding—Entry in 1892 
teftlement in father s name—If raises a presumption of 
h,ldiHg being aneestral in the hands of sms. 

Since ano-ocenpancy holdings under the Oudh Rent 
Act are not heritable, it cannot be presumed that a 
particular plot is the ancestral holding of a particular 

party inendy because that particular plot was entered In 

tLenameof the father of that particular party lathe 
settlement of U97. {Sathe a.M ) KkIShNa MORARl 

(B*t*)”i 218'‘ Supp.J 9M-1941 A W.E. 

■—S h^—Xon Hcupaney heUing-^HeritakHtr^ 
Inference from posseisim of dtseenaant of a tenant. 

In tbecaee of non-occupancy b.ldipK in Qedb ibe 
tenancy nghts ^ not heritable ni,dei Oudh Rent 

Act. be wr^i ,0 merely from ibe fact 

that a of a tenant ij ,n ^ 

certam P*«» «h»t be u « 

nor that of ht< anc^tors in ibv Ian two relief at,ons is 

ever found ^drtagain^ theboMing. 

.V. ana Sathe, A .\f.) CiRDHARl CH aMa NaIHaI 

‘iV*)*!*^^**^ ®-^(8appJ 963-mi A.WE. 
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OUOH BENT ACT (1886). S. 48. 

S. Vi~^NoH-oe<upaHCy koldingt — Heritability — 
Rights cf heir before and after amendment by Aet IV 
of 1921. 

Non*occupancy and statatory holdings in Oadb were 
not heritable under the Ouub Kent Act. Before S. 48 
of the Act was amended the heirs of an ordinary tenant 
in Oadh were entitled to retain the holding only up to the 
eipiry of the deceased tenant’s patta. Alter S. 48 was 
amended by Act IV of 1921, the heirs of a statutory 
tenant acquired the right of retaining the holding for 
five years. But apart from this the heirs of an ordinary 
tenant in Oudh had no rights of inheritance and could 
acquire fresh tights only it the zaroindar allowed them 
to retain possession for three years beyond the statutory 
period of five years or gave them a fresh paita. 
i^Shtrreff, S.M. and Sathe, /.M.) BiJaI SUNDERJl 
Haki Pkasau. 1942 B.D. 212= 1942 O W.M. (B B.) 
146=1942 A.W.B. (Bev.) 158=1942 O.A. (Sapp.) 
178. 


S. 48 —Relinquishment by Hindu widow inherit¬ 


ing holding under—Lsmsts to the rights of reversioners 
to question. 

An ordinary bolding in Oudh U heritable only for a 
period of five years under S. 48 of the Oudh Rent Act. 

Where a Hindu widow inheriting under this section 
relinquishes it before the expiry of the period of five 
years, the collaterals if they have any grievance about it 
should agitate about it immediately after the relinquish¬ 
ment and at any rate befoie the expiry of the period of I y Bai/nath. 1942 O.W.N. 727 

five years during which they would have ^n J_ am ^ ^n^i 21 ^£f/et efe/eetment under S.<A 

entitled to retain the holding after the last male hold^s I possession—Suit under S. W—Rfes 

death under S. 48. {jShtrreff, S.M. and Sat^, mreuoornev tenamey.if availi 

Mahabir V. SatnaraIN. 1942 A.W.B. (Bev.) sw 


OUDHBENTAOI (1886), S. 61. 


— " “S. 60 —Formal dakbal debani —Effect of—Est' 
tinguishment of rights of tenant. 

A formal dakhal dekani even though It may not be 
followed by actual dispossession extinguishes the righli 
of a tenant. (Bennett, /.) RAM .aSKEV v. BAIJhATH. 

1942 0 W,N. 727. 

■S. 60 —Jurisdiction of Civil and Revenue Cturi 
—Proper remedy to question validity of procsedtngt 
under S, 60. 

The Civil Court has no Jurisdiction to question the 
correctness or the validity of the order of tbs Reveoas 
Court when the matter decided was exclusively within 
the jurisdiction of the Revenue authorities even if the 
latter made a mistake. The Revenue Courts are given 
exclusive jurisdiction in the matter of ejectment subject 
to the provisions for suits in Ss. 59 and 60. It is true 
there is no provision for a suit to contest the proceedtogt 
for ejectment when ejectment has taken place; but that 
is no reason why it should be held that the question of 
the validity of these proceedings can be raised in the 
Civil Courts. Rather the reverse. The proceedings 
can be challenged in appeal in the higher Revenue 
Courts. Civil Courts cannot question their validity, but 
must accept the decision of the Revenue Courts. If any 
irregularity has been committed in the help given to IM 
landlord to obtain possession from the J* 

ejected, the latter's remedy lay in sub S. (2) of &• w 
and if they do not avail themselves of the rem^y to«y 
cannot aeek to question it in the Civil Courts. 


1942 O A. (Sapp.) 332=1942 O.W.N- (B-B.) 469 
=1942 BD. 676. 

-SB. 64 and b^—Serviee of notice under ^ 

Cenfesting it by suit, if a neeessity to avoid , 

me>U of rights under S. b9-Proper scope and effeei 

It is far too wide a proposition wr^gly 

on whom a notice is served institute a suit 

under S. 54 of the Oudh that on 

to contest it if be wants to « “Vighis under S. 59 of 

his failure to do so he iMes all 

the Oudh Rent Act. If a notice by the 

ejectment at all ‘9^*^ .Jo worses open to him. vn*., 

Zamindar be would have j a suit to contest it. But 

either to ignore it or contest it, it cannot 

if he fails to nie ^^njontaticaliy expire on the 
be said that his ngn ,he service of notice simply on 
l5ih of May to file the suit. S. 59 of the 

the ground of his a tenant who is 

Oudh Kent Act notice will have bis lights extin- 
liable not contest the notice of ejeament. 

guished if b« tenants who bad perfected their 

Hence ^ith a notice under S. 54 and they do 

title are « it by suit, it cannot be said that the 

not care enough to extinguish their rights. 

Mohammad Ejaz kasul khan v. 

1W2 A.W.B. iBev.) 297=1942 O.A 
C0UPP J 323=1942 O.W.N. (B-B-J 446=1942 B.D. 

66 S. 

_ -P ‘Effect of refusal of application under. 

The refusal of an application under S. 60. Oudh Rent 
i/>timDltes a finding that the defendant was not liable 
.... ..Uftment. He continues to be a tenant as. before. (B.B.} S44(2) 
Te^wal /•) Mukta Ram Tak. 204 1.0.246 = 

1942 TW.B. COO.’l 346(1>=1942 O.W.N. 634- 

J 9 « O.A, 6 a 2 “A-I-B-1942 Oadh 606 . 


ef oeeuponey tenancy, if available. 

Where proceedings under S. 60of the Oudh Rent Act 
are taken and formal possession obtained by the land¬ 
lord, it implies that a notice of ejectment was duly 
served on the defendant and that he had brought^ no 
suit to contest it, or if he bad brought it, it was dedded 
against him. It It no longer open to defendant to con¬ 
tend that be was an occupancy tenant. He can no doubt 
bring a suit under S. 60(2) but in the absence of such 
a suit the proceedings under S. 60 cannot be regarded m 
null and void and be is not entitled to pofsession andd 
in possession can be sued under S. 127 as amended, 
(Bennett and Agortval. //.) RAM ParOaSH SI^OH f. 
SaRJU Singh. 204 10. 249-1942 O.W.N. 729- 
A.LB. 1943 Oadh 48. 

8. bl—Compromise decree under— Application 


to quash decree Jndtr S. 296, U. P. Tenancy Act, pna^ 

to expiry of hmitasion for exeeution^Adi^rnnunt 
P/on-payment under compromise decree—Right to ext’ 

Where a compromise decrw under 3 * ^odh^t 
Act, provided for payment within 4 mon bef^ 

men I in delaalt and the }ttdgnieot*debtor under 

the expiry of the 4 months for ^ScaUw 

S. 296 of the U. P. Tenancy Act and 

was placed on the file and execution of the 

S. 61 of the Oudh Rent Act was uken under Ss. J»1 Uf 

and 182 (l) of the U. P. Tenancy Act as 

was made as per terms of the decree it was held that t^ 

orders of the Court on the judgment debtor s 

did not have the effect of mUleadi ig the 

into thinking that no payment was necessary , 

be took the risk of ejectment J. 

S.if. and Sashe, J. hf.) DUDHNAlH PANDIV^; 

Angad Singh. 1942BD. 4W 

> 844 (2) = 1942 A. W-B- (Bev.) 275 (1) * 

0. A. ( 80 pp.) 301 (X). . . ^ 

- 8 . bl—Efectmentin pursuance of ^ . 

n~Sttond suit far subsequent arrtars^Exccuitm *t 
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OUDH KENT AOT (1886). 8. 108. 

fri0r dttrte ky sale •( Judzm*nt.dtktor's yroferty^ 
Af/a/iry—Oakbal debdoi tivtm prior to second suit -If 
affected. 

Where a zamindar obtuns a decree under S. 61 of 
the Oadh Kent Act and in due course ejects him and 
later on files another suit for (he subsequent arrears, he 
Cannot at the same time apply, during the proceedings 
in the later suit, for the elocution of the S. 61 decree 
by attachment and saie of the Judgment debtor’s 
property. But the filing of the subsequent arrears of 
rent suit cannot invalidate the dakhal dchani which has 
been already given to the zamindar. {,Shirreff, S. M. 
and Sathe./. M.) PiTAMBER DaSS r>. RaM ADHIN. 
1912 A.WB (Bev.ilSl (2)=1912 O.A. (Supp.) 460 ' 
(2)>=1942 O W.N. (B.B.) 638. 

I S. lOS—Bar of civil suit—Declaration as to 
party being a muafidar, See 1941 Dig.. Col. 926. 
AZIZ Ahmad Khan v. InayatKhan. 17 Lack. 216 
->A.1.B 1942 Oadh 26. 

■■ ■“■S. 108 {\(i)—Eitetment tentemplaSed by— 
Wrongful atsposssssttn by one of the proprietors—Civil 
suit tf barred. 

The ejectment of a tenant contemplated by S. 108 (10). 
Oudh Rent Act means an ejectment by the landlord that 
is, by the whole body of co*sharers Hence when a 
tenant who Holds bis tenancy from ail of them is wrong* 
fully dispossessed by one of the proprietors only, It is not 
a dispossession caused by the landlord and suit by the 
tenant against such a person in the Civil Court is 
maintainable, {fihulam I/assan and Agarwal, JJ.) 
Gudan DUBB V PURBIDIN. 2031.0. 687«16 R.O. 
231«1942 A.W.B. (0.0.) 344 (1) -■ 1942 0.W.H. 690 
••1942 O.A. 616-A.I.E. 1943 Oodh 36. 


•S. 108 {X^)~^a-sharer entitled to sue undei 


If ean file eivil suit for damages. 

Where a Co*aharer's remedy is to file a suit for profits 
under Cl. i5 of S. 108 of the Oudh Kent Act, he cannot 
file a suit for damages in the Civil Court for S. l08 
excludes the jurisdiction of Civil Courts in respect of 
such a suit and profits cannot be obtained under the 
guise of damages. {.Bennett, /.) ShaMBU KaTAN o. 
Badri KakaIN. 203LC. 613»1942 O.A. 606-1942 
O.W.N. 760. 

. 8. 108 (16)—'Suit for profits uuder—'Failure of 

lambardar to produce accounts**L>ecree on basis of gross 
rental, if justified. See 1941 Dig., Col. 927. Kaj 
Bahadur siMr.H t>. PIR1HV1 Pal Singh. 17 Lock. 
169 - 202 LO. 273-16 B.O. 119-AXB. 1942 Oadh 
24. 

■ 8 . Orders in execution of decree for arrears 
of rent passed by Assistant CoUeetor — Appeal—forum. 

Where an order is passed by the Assistant Collector 
in execution proceedings in a suit for arrears of rent, it 
it not appealable to District Judge but only the Court of 
the CunimUsioner. Where a second appeal was fil«d 
against the Diitrlrt Judge’s order holding that the 
appeal would not lie to him and it was allowed which 
in turn was reversed on appeal under S. 12 (2) of the 
Oudh Courts Act, the Judges directed the appeal to be 
presented to the Commissioner to be dealt with on the ■ 
merits and not thrown out a.' barred by limitation In 
view of the special circumsunces of the case and the 
lapse of time was excused under S. 14, limitation Act 
{Ghnlam f/.van and Madeley. JJ.) jAGDAliBJKA 

Pratap Nahain Singh Sitlu Barsh singh 
204 to. 215-1942 AW.B. (0. 0) 344 CSl-lOifi o 
WJI. 696-1942 0 A. 820-AI.B. 1943 OaJh 

-ni-D ud 0. P. Ood#, 8 n^Osserettom 1 

•M tie exersise of pomer under S. l2i‘IP Oud* Jtemi 
4tt—/nttrforotott i« rometom. i 


OUDH BENT ACT (1886). 8.146. 

S. 124*D of the Oudh Kent Act gives the appellate 
Coart all the ordinary powers of an appellate Court and 
it then proceeds to say that if it exercises its powers in 
certain ways, it may direct its order either to the Court 
in which the suit was instituted or to any other Court 
competent to entertain the suit. Hence the appellate 
Court has got a discretion either to remand it or to 
dismiss the appeal and if the appellate Court chooses to 
adopt the latter course it cannot be said that the Court 
has acted without jurisdiaion and its orders cannot be 
interfered with under S. 115, C. P. Code. {Bennett, /) 
SanG\M LaL*-. BRahMaDiN. 200I.C. 604-16B.o. 
19 = 1942 B.D. 636-1942 0 W.N. 340-1942 AW 
B.(0.0.) 214-1942 O.A. 286'*A.I.B. 1942 Oudh 
396. 

-3.127—Acceptance of rent after suit under— 

Effect. 1941 Dig., Col. 928. DiLASa SUJAN 
Kukr. A.I B. 1942 Oudh 67. 

-8.127—Liability to ejectment—Grove losing its 

character as grove— Tenants bila tasfia. See l94l Dig., 

Col. 928. Mahumeo Taqi v. Ewaz Mahomed. AJ 
B. 1942 Oudh 70. 

■8. 127— Seope of old and amended section— 
'Holding over^, if ean confer any title. 

S. 127 of the Oudh Rent Act as it stood prior to its 
amendment in 1921 did not refer at ail to the power of 
the landlord to eject a person in possession as trespas¬ 
ser. It only provided for the payment of rent by a 
pAson in possession of land occupied without the land- 
lord « consent. The section as amended provides both 
for the payment of rent and for ejectment and makes 
liable for such payment and ejectment a person who 
takes or retains possession without being entitled to such 
possession, and not only a person who hu come into 
possession without the landlord's consent. That Is to 
•ay, under the section as amended a person who has 
«me into possession with the landlord’s content becomes 
liable to ejectment as soon as he ceases to be entitled to 
possetsion. A person against whom a decree for elect* 
ment has been passed cannot be said to be entitled to 
pos^ion. Only the landlord is then entitled to ooe- 
^lon and the failure of the landlord to execute Ms 
decree cannot ratore the t«ant to bis former possession 
so as to enable him to resist a suit under S 127 be 
cause he retmned possession without being eiitiUed to 
and by so doing made himself liable to scch a suit The 
term bolding over' is not to be found b the Ouoh R«t 

‘'“potary occupation of the trespasser 
ihai maybe att,u,es-^ .n by the landlord #bold ^ 
wnfer any tale on the former to possession. As there 
IS no limitation for suits under S. 127 the only way b 
which a person without title can obtain Utle is bv 
adverse poasessioo for theoecessaiy peiiod 

N. '2id*h ^ ow- 

-8. 137—Tenasuy created by arents ^ 

tborisatiom-yalidity. wstkont am- 

As no valid tenancy can be creatMi k._ 

out the landholder’k awhorixation any^ BerlST'* 

into some arrangements with an 

i. liable to be ejected under S. 127^ hTou^.'^^'lS 

as a ttespaseer. {Benmest 

SlKOH 9. MULCHAND. 802 la 


Ri. ^Apportionment of lUbility of c, . cf the ju.lg. 
SI!™,?* —None hate 

for more tfian Ks. 506—ynuutioo foe execeiioc. 
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OtTDS EENT ACT (1886), 3. 161. PABTITION. 


«3* 


1941 Dig-. Col. 929. H\R8 »NS SiJiGH P. RaMCUAM- 
DRA. A.l.B 1942 Oadb 139. 

■S 15 1 and UaUed Provinces Tenancy Act 


(1939), S. 2l3—ixscmioH of partially eaitsded decree 
after new A:t coming into force—Law applicable. 

1941 Dig, Col 929. GaIauHaR v. BadRI 
PRASAD. A.IB 1912 Oudh 106. 

3. 1.&\—Sc>}pe of—Bar of remedy agaitut move- 
ahtes—lf gives right to proceed against immcrvable 


property. 

The language used in the UUer part of S. iSl, Oadh 
Rent Act is very wide and does not lay down that the 
decree*hold*^r is precluded from procteding against the 
immovable property, unless and until he has first pro- 
ceeded against the moveable property and has found 
that there was no moveable property of the judgment 
debtor that can be atta:hed. The language of a. I5l 
does not rule out the possibility of a case where the 
application for execution against the moveable property 
may have become time barred and consequently the 
salisfacllon of the decree could not have been obtained 
against the moveable property of the ‘udgment debtor. 
{.Thomas, C.J. and Ghulam Hassan, /.) JaGMOHAN 
Sin .h p. special Managi-r, Court of Wards 
202 I.O. 651 “ 15 B.0.139 = 1942 A.W.E. (0.0.) 341 
(1)»1942 O.W.N. 653^1942 O.A. 476-A.I.B. 1942 
Oudh 497. 

3. 164 —Suit for under-proprietary rent—Mort¬ 
gagee of under proprietor not made party —Superior 
proprietor purchasing property In execution of rent 


(High Court)—Application by husband under 0. 13. R. 
14 (d) of the Original Side Kales for revocation of lean 
—Remedy by way of appeal under the Act—Inapplicabi¬ 
lity of the Original Side Rules. See 1941 Dig . Col. 931. 
K, N Chinovp. N K.Chinoy. 201 1.0. 48“ 16 E. 
M. 185“A I.E. 1942 Mad. 169»(1941) 2 M.L.J. 
936. 

PAETITIOH— Fa>titien papers and map^Diicrt' 
Pancy bettsuen—Which to prevail. 

Where there is discrepancy bemeen the partition 
papers consisting of the ehitia and the dole on the one 
hand and the partition map on the other, the rule that 
is to be followed is that the partition papers should 
prevail over the map in as much as the map simply 
purports to delineate the plots that are allotted to the 
co*sharers by the partition papers. {Mukheriea and 
Akram.JJ.) SiTANATH S'. HaKI RANI, 46 O.W.N. 
509. 

Suit for — Commissioner’s acCQUHts—Method of 


pr^paratiifft^ 

The Commissioner of parthion has to prepare the 
follomng five accounts and annex them to hi« /fW 
return {\) Property acc<?unt \ On the credit side should 
be the receipts and on the debit side the amounts credit¬ 
ed to the parties in respect of their shares, (2) 
account \ All receipts and disbuf^ements should find 
place in such account with the respective references to 
the other accounts, for instance, payment to the pool 
account, (3) The ledger account should show on the 
credit side the share of the sale-proceeds with which 


decree—If can claim priority against mortgagee. | each party is credited, on thedeblt^idejhe^rnoumspajd 

1941 Dig.. Col. 930. Kaniz BaQAK v. Kani* ABID. 

1941 O.W.N. 1408*1942 E.D.23. 


to the parties or on their account. On the debit aside alw 
should be debited the share of the pooled costs payable 
I bv each party. (4) Costs adiustment account' On one 

OUDH SUB SETTLEMENT ACT (XXVI OF I of the partition which have to be dealt 


1866j, S ^—Applicability — ^/nder-proprietary 
ings' of specific plots — Provisi-<n of law under which 
rent is to be fixed. 

Uoder-proprietary holdings af 
engaged for in sub-settlement R. 9 of the . 
ment Act does not therefore apply to j.- rirrular 


nature. _ ...,ntfl;ned in a sale-deed executed by 
The adon^ions ^ Code on a pardana- 

the Court «»der • jt pursuance of an award, 

skin lady ^j^ons at all. They are not binding 
are not her ._j 5 ..jon o£ the intelligent execution of 

upon her as an a^ q’aestion. (.Madeley, /) Eqbal 

the sale de jjasBMaT JahaN REGAM. 202 tO. 

H^saINv. MT. n 1^42 343 

Ilf2"oVN%80.1942 O.A.49S. 

®4RSlMABElAOB AND DIVORCE ACT (IH 
OF 1936)*® 1 (2)—"Parbi subjects of His Majesty"— 
Meaning of—Change of domicile—Effect of on status 
Sd nationality, i'rr 1941 Dig.. Col. 93l. PaNTHAKY 
PaNiHakv. I.L.B (1941 iBoxn. 689. 

—F 1 (2)—Scope and effea—Act, If applies to 
Native States. See 1941 Dig.. Col. 931. PaNTHAKV 
V PaNTH^Ry. I.L.B. (1941) Bom. 689. 

J._-S. 29 (3)—"Resides"—Meaning of. Set 1941 

Dig., Col. 931. Panthakv V, PaNTHaKY. IL.E. 
(1911) Booa 689. 

__Ss. 29(3) and 47 (b)—Wife obtaining leave 

to sue ibc faisi Chief Matrimonial Court in Madras 


with by the Commissioner. First, costs of the Commls* 
sioner. Then the ascertained party and party costs of 
each party. On the other side of the account, the 
liability of the parties for the aggregate of the said 
costs, (5) The eoits pool account is designed mainly to 
meet the difficulties of advances to the parties and to 
the parties' solicitors. On one side should appear 
amounts payable by the parties in respect of 
costs. On the other side must be brought 
advances to the solicitors in respect of such ccati. Also 
on this side must appear the actual amounts payable and 
paid to the solicitors before the final return is filed. 
[Ameer AH, /) NaRAIN DaS BHADURI v. Sa^ 
NaraIN BhadURI. I.LE. (1941) 2 Oal. 410*200 

I.0.702*16E0.70=A.IB. 1942C»1.800. 

■ ‘ S uit for — Preliminary decree— Form and 


contents. 

A preliminary decree in a partition suit must cmIs^ 

the following clauses:—n) Declaration of propwii^ 

belonging to the estate; (2) Dedarat.on of 
parties; (3) Order lor partition, division and allotm^ 
(4> Appointment of Commissioner for the 
of partition setting out the conditions, powers and 0 ■ 

(5) Receiver, if appointed; (6) Special 
-accounts; (7) Costs prior and subsequent to ptdlmina^ 
decree, and a provision for the ascertainment of c<M 
before the filing of the return at the instance ol tnc 
Commissioner: (8) Provisions relating to conveyances an 

documents of title, etc. : (9) Uberty to apply including 
liberty to bring on the matter for further 
the Partition List at the instance of iheCommiMioocror 
at the instance of any party with the CommissionCT 
consent or with the sanction of the special 0 ® • 

{Ameer Alt, J.) NaRAIN Das BHADUKl v-SaTV* 
NARAIN BHADURI. I L B (1941) 2 0*1- 410-20 
to. 702=16 BO- 70=A.IB. 1942 CbISOO- 
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■ Smt f*r — Rutivtf^t —MtthcJ fir/- 

f4rsJt»H, 

Receivers in partition sniu should prepare a classified 
itatexnent of account from which the Cotnmissioner can 
at once enter op his accounts ;—(l) ^operty account; 
(2) Cash account; C3) Parties’ ledger accounts; (4) Costs 
adjaitment account; and (5) Pool account. Receivei's 
coets must be taxed or assessed; and included in the 
above account. {^Amtir Ah, J.) Narain DaS UHa* 
DURlw. SaTYA NAkAfN BhaDURI. I.L.B. (1941) 2 
OaL 410- 800 10. 702=16 B.C. 70-A.LB. 1042 
Oal SOO. 

PABTITION ACT (IV OP 1898). S. 2-Applie„bility 
—Rtfutst 9f pcrUtt—Nectitary tondiUon. 

S. 2 of the Partition Act aoihoiises the Court to 
apply S. 2 ooly on the previous request of the parties. 
The consent of parties must appear in the record prior 
to iudgiaent. (Ntyogi, /.) KaPURCHAND i-. SHAN- 
KARRAO. 1942 N.L.J. 134. 

PABTITION PBOOEEDING8—/’uiVarr to add 
tom* of tht partUt m appeal^Such partitt fUng <rott- 
objtittont—Altomng of appeaJ and dismissal of eross’ 
oo/tetion—Apptal to eernmusiotur^^Obieehon as to non- 
impUadingtn frttappsal, if open. 

Where in an appeal against the dismiisal of objec* 
tions to partition certain mortgagors of One of the 
parties were not impleaded as respondents, but they 
along with that parly filed a cross objection to that 
appeal and the appeal was allowed and the cross-objec* 
tions dUraissfcdr in an appeal by such cross objectors, it 
was held that it was not open to them to raise the 
question as to the Collector’s order in appeal not being 
Wnding on them as they were not impleaded in appeal 
By their conduct in filing the cross appeal they bad 
believed themselves to be actual respondents to the 
appeal and hence they could not raise the technical 
objection asto non impleading in appeal. (Shtmff S 
M. and Sathe, J.M.) UUDH SlNGH v. BaSHIRAn! 
1942A.W B. (Bev.) 118 = 1942 B D. 272»1942 0. 
W2f. (B B.) 208 = 1942 O A. (Suppj. 186. 

PABTNEBSHZP— Aceounts—Suit against managing 
partner two years after distelution—Interest, if ehargt- 
able. * 

In a suit brought nearly two years after the dissolution 
ofa partnership against the former managing partner, 
who has been retaining in bis bands and for bis own 
purposes assets of the without accounting for them 
or their proceeds to bis copartner. Interest is properly 
chargeable against the accouirting defendant even though 
he has not acted fraudulently. i^Lord Homer.) HaKiu 

KAi ». Ganca Kam. 202 I.C 764=47 C.W.N 113 
-16 B P.O. 48 = 9 B.R. 61 - 1942 A.L.J. 710 = 1942 
O.W.N. 814 = 1943 A.L.W.20-A.1.B. 1942 P 0 61 
-(1943) 1 M.L.J. 18 iP C.). 

- Aeeounti—SuU for partieular item — .ifaintaina- 

bi/ity. 

The general principle that as between partners there 
can be no suit for any particular item of partnershio 
account is quite sound and must be enforced under 
ordinary circumstances. If. however, special circum¬ 
stances arise which render the application of this orin- 
ciple unfair and inequitable there is no reason whv 
justice and equity should not come to the heln of a 

prrtner who is being Involuntarily saddled with liabllilv 

which must be shared by his co partners and for wh ch 
he hu no means vi relief excepi »suit for contribution 
{Mataal A stiore, C.J. and Ramttmal, J.) CHANnsw ’ 

MALk. Bhomraj. 1942M.LB.ISfCir.). 

Cmtnbulton —Suit by erne partner araimst 
OHotker in respeet of iotset deeret agaisut tben-^Main 

V. D. 1943-W 


PAETNEBSHIP AOT (191i). 8.19. 

tainaUiity—Prayer for distoiution and aeeounti-. 
Netessity—‘Parties to suit—Rule. 

Where some of the partners of a firm borrow money 
from a third party and on a joint decree being obtained 
by the creditor, one of them pays up the amount, he 
cannot sue his co-judgment-debtors (other partners) for 
ooniribution in the absence of the other partners and 
with adjustment of the partnership accounts, in the 
absence of special circumstances such as an express 
promise by the co-borrowers to indemnify the plaintiffs 
The only remedy of the partners against other partners m 
respect of partnership asseU is by way of a suit for 
accounts and not a suit for contribution. This role only 
applies where the debt is really a partnership debt. 
Where, however, the debt is collateral to or independent 
of the partnership this principle has no application. In 
the latter case, a partner may have a right of action 
against another for contribution. But when the debt is 
a partnership debt, a suit for contribuUon is not main¬ 
tainable in the absence of a prayer for dusolution or for 
accounts. {Meredsthand Shearer, JJ,\ Mucamuat 
JAGPATI KuaR P. DAMRISaHU HALKHORrRAM 
20 Pat. 811 = 198 LO 621-14 B-P. 460 -8 BBm 
- 23 P.L.T. 688 - A.LB. 1942 Pat. 204. 

-Payment of common debt by one or some of the 

partners—Suit for contribution against others_Main- 

tainability. See 1941 Dig., Col. 933. BhaGWaNdas 
V. Hjra Lal. l.It.B>.(1942) Nag. 340- 2001.0.240 
-14 B N. 328-A.X.B. 1942 Nag. 72. 

• - Sutf for aceounts—.Appeal— Parties—Duty of 

appellant—Failute to add tome—Effect—AbaUtnent— 

/ uffa 

In a suit for partnership accounts all parties are 
interested in the directions for account and the result of 
the account and the presence of all such persons 
IS nwessary before the Court in appeal, and the decree of 
the lower Court cannot be varied in the absence of any 
one of them. In order to decide whether owing to the 

failure to add the legal representatives of deceased narties 

to an ap^al. the appeal abates in its entirety o^„N 
against the deceased party the test often applii is whe¬ 
ther m the event of the appeal being allowed there 
would or would not be two contradictory deeret in th! 
same lij.puon with respect to the same subject matt« 
If It IS hltely to result in two contradictory decrees owing 
to non-jomder of necessary parlies in appeal ^on ac* 
coimt of failur^e to bring on record thel^al repj^n- 
tatives of the deceased respondent who was also a n^. 
jary party to the appeal, the Court will have no a^r 

native but to oismiss the appeal as a whole n r 

and Pollock, J.) SHEOrXL s“ a^AM ^ 

RACHOJl. 1942 N.L.J. 667 -A.I.B. 1948 
■—-Validity Agretment for joint aeqmsstton 0 / 

business and,harsHg of profiu-Rigistration of Z,,. 

buhof^If affects validity of partnenkst!^ 

the“ P^-ns for 

its profits in proportion to the contribufftm, 
the partnership is registered under the Partner^? 
there is a valid partnership and it is noi^SSSi-fK ’ 
by the fact that the ,*le^*Ud ref«, S 

0 . 48 -1942 0 W.N. 269 -19^ AW B (?0 ) i?8 

-1942 0A 206^A.1.B 1942 bud ^ 

or S. 19(81 

Co>-P4rtncr—Implied authority of-Oocro# iq 
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PAETNEESHIP act (1932), S. 29, 

of firm—Assignment by one partner for less than decree 
amount—Validity. Sge 1941 Dig., Col. 935. KrisH- 
NAJI BHARMALJI & Co. V. AB-ULRAZAK AHMED- 
BHOV. 198 X.C. 106 = 14 EB. 268=A.I.E. 1942 
Som. 22 . 

S 2%~Aclmissien of stranger-rTramfer of a 
partner's inurest — Effect, 

The fundamental principle underlying the law of 
partnership is that a stranger cannot be foisted upon 
the partners against their will consequently even when a 
partner transfers his interests in a firm (be transferor 
does riot cease to be a pattner nor do.es the transferee 
become one. {,Stvne, C.J. and Bose,/.) SundaRA 
Bai V. KamLal MauHaO Rao. 1942N.L.J. 229. 

' " Ss. 59 aDd 68 —Effect of registration—Indepen* 
dent proof of membership—Necessity. .S‘<’rl941 Dig., 
Col. 935 Hei Ram p. SubhaGChand. 16 Luck. 
727. 

■ S 69(1) and (3) (a)— for distolution of 
unregistered firm—Prayer for accounts—Competency. 

When ( partner sues for the dissolution of an unregis¬ 
tered paitnersbip, it is a compendious form of asking 
for the reliefs covered by the matters referied to in 
' 0.20, R. l5, C. P. Code. A prayer for accwunts is 
quite competent in such a suit, for S. 69 (3) (a) of the 
Partnership Act exempts suits for accounts of a dissol* 
ved firm from the embargo placed by S. 69 (1). {Bose. 
J.) Damodhar p. Khusal. 203 I-C. 43=16B.N- 
105=1942 N.L J. 485=A.1E. 1943 Nag. 12. 

— 8. 69 {2)—Applicability and construction— 
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in the action: such a suit is properly instituted by him 
in bis individual capacity and does not fall within the 
mischief of S. 69 (2;. {Adur Rahman and Usmayya, JJ) 
GOVERUHaNI'OSS TaKEhSEY P. ABDUL RaHIMAN. 
l.L.E. (1942) Mad. 776=19f2M.W N. 644=86 LW. 
446=A.I.R. 1942 Mad. 6S4=(1942)2M.L.J. 636. 
”■ * 98 . 69 (2) and (3) {B)~Debi due to dissolved ««• 

registered firm—Bust by a partner to recover—If barred 
by S t9 (2). 

A debt due to a firm is part of its property. A suit to 
realise such a debt is a suit to enforce a right to realue 
the property and it would seem to fall within the excep* 
tion in S. 69 (3) (r) of the Partnership Act. Hence a 
suit by a pattner to realise a debt due to an unregistered 
dissolved partnership is not barred by S. 69 (2; of the 
Act. {Bose. J.) MOTILAL MaDANAUOPAL FIRM P. 
SHANTl. 1942 NL.J. 227. 

^-S. 69 (.2)—Registered firm dissolved by retire¬ 

ment of partner—Right of firm to sue. Set 1941 Dig.. 
Col. 936. Tapendra ChundeR CoorTA p. 
JOGENDRA CHUNDER GOUPTA. 1991.0. 220-14B. 
0 627=A.IE. 1942 Cal. 76. 

-S. 6 y (2)—Registration of firm subsequent to 

filing a Suit—If can cure the defect and make suit 
maintainable, 1941 Dig.. Co). 936. PONNLCHaMI 
GuUNDAR V. MUTHUSAMJ GoUNDAR. I.L E. (1942) 
Mad 365=1991.0.99=14 EM. 620=A.I.E. 1942 
Mad. 252=(1941) 2 M L.J. 968. 

S. 74 -Scope —Suit on aceounts—Right to sue 


Unregistered firm—Dissolution and taking of accounfs 
—Agreement by one partner to pay definite sum of 
money to another—Suit to enforce—Maintainability. 

S. 69 (2) of the Partnership Act does not apply to. 
a suit for the enforcement of an agreement entered into 
after the dissolution or at the time of the dissolution 
between the partners of an unregisiered firm under w ic 
some definite sum of money was payable by , 

to another, b. 69 ( 2 ) applies only to a suit o" 
the partnership. The section has to be strictly con 

.,u.d a„d .he^bar imposed by d 

suits for recovery of "/unregistered firm an 

into between the partners of a i„,o®af,er di^Iution 

pursuance of an agreement ^ ^ 

IbDUL luB^ArSAHIB . 

A Le' 1942^M^i^707 ^19^2) 2 M L J 309. 

,»\,^j/>o/icabiltty—Conditions—Suit by 

- ..sfUtlVon personal contract by htm—ff 

%Ts‘undfr S.t9 {Z)~Elea of ngH^mainlainabilily of 

suit in f_g.. that a Suit falls wtibin the mis 

69 (j/of f**® raised 

the first time in appeal if all the facts necessary for 
Its determination are on the record. S. 69 (2), which 
•a a stringent provision and which must therefore be 
strictly construed, will only apply to a suit if it is insti¬ 
tuted either by or on beh^f of a firm, that is to say, ex 
fad* it purports to. be filed either by or on behalf of the 
firm or in the interests 01 the firm. But this must be 
clear from the plaint itself and must not in any case 
depend on the liability of a plaintifi to restore the 
benefits be has received out of that suit to the firm of 
which he is a partner eventually. Where on a reading 
of the plaint it is found that the suit is instituted not by 
or on behalf of the firm, but by a partner in bis indivi¬ 
dual capacity, S- 69(2) would not apply. A contract 
entered into by > partner personally constitutes a p^ 
sonal contract and be is entitled to bring a suit 00 it in 
bii own name without joining bis partners as plaintiSi 


arising and acknowledgment beforefst October, 1933— 
Suit by unregtstenet firm after let Oitvber, I93b—If 
iarred—Limitation Act, Art. iS—Effect of. 

The terms of S. 74 0 /the Partner.hip Actsivenot 
only the rights accrued before fst Ociober, 1933, but 
also the reoiedy to enforce those rights. When the 
right to sue arose on 30ih July, 1933, the bar of S. 69 
does not apply to a suit by an unregisiered firm alter Ist 
October, 1933, in respect of the right which accrued doe 
before that date. The fact that Art. 85 of the Limita* 
lion Act applies to the account on which the suit is 
brought and that lime is ex ended under that Article to 
the last date of the accounting jear of which the plain¬ 
tiffs Can lake advantage, that being a date after 1st 
Ociober, 1933. would not aflect the date on which the 
cause of action accrued for purposes of S. 74 of the 
Partner-sbip Act. Such last date of the accounting year 
it necessar, and relevant only for the purpose of dead; 
tng the question of limitation, Art. 85 of the Limitation 
Act only extends the lime for the purpose of calculatmg 
limitation, but does not affect S. /4 of the Partnership 
Act which saves in certain cases the right to sue f®!" * 
debt due and acknowledged before 
{Davit, C.J. and Weston, J.) GURWNOMaL r. U|TO 
Mahomed. LL.B. (1942) K*r. 442 =A IB. 1945 

Sind 26. 

PATNA HIGH COUBT BULBS, Ch. HL E. p— 
Scope-Compliance wiih-Wbat amounU 
Revision Petition—Absence of affidavit in support and 
of solemn affirmation—Petition merely containing veri¬ 
fication at end by petidoner-Sufficiency-Court fe^ 

Cb. xm. R. 13 A-C- P. Code. O. 6. R. iS. 

Dig.. Cot. 978 RADHAKRiSHNA DaS V. HAKI NAIA. 

22 Pat.L.T. 1071. 

-Ck. VII, Br. 16 Uid 19—Statnp Reporter 

Power to submit revised Sump Report after adm^is^i®® 
of appeal by Registrar under F. 19—Taxing Olnce^ 
Jurisdiction to call for additional 
Court-fees act, Ss. 5 and 28. 21 Pat 72o- . 

- Oh. xm. B. 13(S)-<astniendedlB 

AppllcabUit)—-Solemn affirmation under Cb. 


—If liable to fee prescribed byCh. XIII, .R- 


13 
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PATWABI. 


PENAL CODE (1860). S. 34. 


1941 Dig., Col. 937. SUBBA RaO p. GOPINATH 300. When no amoont of wages is ordered to be Daid 

^ 882=A I. an order for compensation alone which does not exceed 


B-1942 Pat. 169. 

PATWABI—— Effttt of lambar'dar tn<ik~ 
ing marc ihiin one. 

Where a lambardar nominates more than one candi¬ 
date all his subsequent nominations are void and only 
his first nomination is to be taken into - consideration. 
(.ShirreffyS.Af.an'i Sathe,/M.) JAMUNA PKaSADp. 
Mahantu Mahendranand Gir. 1942 0 A. (Sapp.) 
410 = 1942 O.W.N. (B.E.) 615 (2) = 1942 A W.B. 
(Bev.) 384=1942 A.LJ. (Sapp ) 52. 

• Purnihmtnt ease —Locus standi of Zamindars 


and tinanUtn, 

In apuni'-hment case started against a patwari, 
though the Zamindars and tenants can complain against 
the patwari, they are not parties to the case. It is the 
Collector's sole responsibility to decide on the punishment 
where necessary and hence notice to the complainants is 
not necessary. {.Sathe. A. M.) Ram CharaN ». Ram 
Rattan. 1942 OW.N. 'BB) 11 = 1942 OA 

^uppou(i,.m2 A W.E. (Bev.) u ci)=i9d ^ w‘B^Vo:riJ^.“i9iroT(“sajpVm;ist^i: 


Rs.300. is not appealable under S. 17 {l)(.a){Ditttfia, 
j.) chimanlal Ishwarlal Mrtha V. Junior 
INSPECTOR OF factories. I-L-B. (1942) Bom. 649 
=202 LC. 697=16 R.B. 172=44 Boin.L.E. 606=A. 
LB. 1942 Bom. 273. 

“S. 17 (l) ^bJ—Construction—Right of appeal— 
Valuation of claim- Value of claim as made or as 
found by trial Court. See 1941 Dig., Col 938. MlR 
Mahomed Haji Umar v. Divisional Superinten¬ 
dent, n. W. railway. 1981.0. 814=14 B.S. 156. 

PENAL CODE (XLVOF l.m)-Unlawful atsessi- 
bly~~Two explastalioHs of presence of person, lawful 
and unlawful — P^ty of Court. 

Where there are two explanations ©f the presence of a 
particular parson on a particular occasion one of which 
U lawful and the other of which is onUwful, the Court 
cannot, as against an accused person assume the unlaw 
ful intention. {Braund, /) KaMMOON v. EmpKROR 

Ml 1.0 618-16 B.A. 64=43 Or.L.J. 664 = 1942 A. 


B.D. 11. 

*- Solitary instance of eolleetion of rent on behalf 

of co-sharer-^/f merits dismissal. 

A solitary instance of collection of rent from a tenant 
on behalf of a female co sharer by a patwari does not 
deserve the punishment of dismissal {Sathe, A. M.) 
Ram CHaran v. Ram Uatan. 1942 O.W.N. (B B ) 
11 = 1942 0,A. (Supp.)ll (1;=1942 A.W B. (Bev.) 
11(1)-1942 B.D. 11 

PATWABI PAPBBS—Arr/rrVr in—Presumption of 
eorreetness. 

There is a presumption of genuineness of t certified 
extract from the Patwari papers under S. 79 and of the 
genuineness of the record under S 81 of the Evidence 
Act. But there is no presumption of the correctness of 
the facts recorded as there would be in the case of 
settlement entries under S. 57 of the U. P. Land 
Revenue Act. KSkirreff, S.M and Satke, J lit.') LaL 
Bahadur JOHARI S' Bansia. 1942 A.W.B. (Bev.) 
426 = 1942 O.A.(Supp.) 452 = 1942 B.D. 789=1942 
O.W.N. (B B.) 611. 

PAYMENT or WAGES ACT (IV OP 1936), 
8.16—“Deduclion"~Teniporary rcdu'tion from higher 
to lower scale of pay. Set l94l Dig Cot. 938. MjR 
Mahomed Haji Umar p. divisional superinten¬ 
dent, N. W. Railway. 198 10 814 = 14 B 3.166. 


L W. 233= 1942 A.Cr.O. 98 = 1942 A.L.J. 255=A.I 
B. 1942 A. 226. 

■ ■ “S. 21— Public serssantSales officer of eo'opera- 

five society executing detree of sodeiy-^Pesttion of. 

A sales officer of a Co-operative Society part of 
whose duty is to take property in execution of decrees 
of the society Is a 'public servant.’ {.Horwill, /.) 
Thimmarra, /« re. 201 LO. 627-16 E.M. 398- 
1942 MW.II- 376 - 66 L.W.368-43 CrJ;,.J.767- 
A.LE-^1942 Mad. 662 (2) = (1942) 1 M.L.J.683. 

^* *^^r^AppUcahUtY~^fftnce undtr Sicond pdrt 

of S. 304. 

The provisions of S. 34 cannot be applied to an 
offence under the second part of S. 304. S. 34 provides 
for the punishment of acts which are done with a com¬ 
mon Intention by more than one person, whereas the 
second part of S. 304 applies tmly to acta where there 
W85 no intentjon tocau-e death but only knowledge that 
death would be caused. Ulmond. J. C. and Mir 

VI. « ^ Emperor. 2011.0.706- 

15 B. P®»h. 29 - 43 Or.L.J. 766=A.IJl. 1942 Pe«h. 

V A • 

-S. Sl—4Pplicaiility—Sudden fight. 

Normally S. 34 would not apply if the fight has begun 
suddenly and every person who took part in the fieht 




payment of comp,HsattoH atone—ff tan be tnhrtatmtd. P*ft in the fight, which has suddenly and 

An application for compensation alone is not con- i^intly commit an o8ence and there 
..™pU,cd S. 15 (2) .„d (J) 01 ,ho l*.,„„n, ! U. obi« .L .0 ^1, .h",*off^“Ci 

T^he application must be for the payment | for the Court tohoW that ihey^ form^^ 

^ 10 suck an application io‘nt intention there and then to do th?act of S«c/ 

th.tihei.uiho,.ivn..vn..«.n«..tav - KAImon 1. J.C. and M,r Akmod. J.) DoCTMaHO^S 

n. Emperor. 1991.0 878-UB-^9ll4a ^ 
L.J.498-AJ.B. 1942Pert ^ ^ 

? p«3«ct-suffid. 


that the authority may pairs an order for comoensation 
along with the order for payment of delayed wages. An 
spplication for compensaiion alone i» not competent 
and a Magistrate has no juiLvlIctlon to entertain ik» . —. 

aame. Uhiatu.J.) Chi.manlaL IshwaRUL Mg. ^ enaenev' presence— Suffid- 
THA r. Junior Inspector of Factories i rj * ^'icuo^Abseoce of proof of act of 

.2)800. 649. 202 I.C. B97..ifi <>' of cornLo in.en.io— 


(l942)Bom. 649* 202 IC- 697. 16 
Boo L_R. 608- A I B-1942 Bom. 27A 

—8. 17 (1)—-Direction--Older rejecting claim 
,m /#r#—Appeal. See 1941 I>ig.. Col. 938. M|R 


« Ed,«. mi K,.. ck Wi 

Emperor. 82PatLT. lo^ a«ad»o .nath r. 

under— I T.f, r 

t ; active part in eommisjioo of 

• »941 Di*.. Col 959 


Mahomed Haji Umar •. Divisional Wrikt?v ‘ 19470^ ^ oflenc^U Sae 

DENT. N.W Railway. 1981.0, 814-14R8 i« !G a?*'* Emperor. 43 Cr. 


8 17(1) {h)—Appeal—Order lor 
alme—Amount hrlam Ps. m-P,git *f app^J 


I 


48d 379—r, 




to an appeal only if the total sum diiected to it pliq if im 

by way of wagM as well as compensation ascMdsRs Mtwho ^ • partKwiar anieW and 

aaemas Ks.. ooc who U actaallj comgutiiag the ih^ la hot aUe t« 
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fENAL CODE (I860), S 39. 

find that particular article bat steals something else 
instead and run oS together, both must be held guilt; 
of theft, inasmuch as the other who did not actually 
steal the article must be taken to have acted in further¬ 
ance of the Common intention to commit theft. 
{Almoitd.C J.) Gian CHand t'. Emperor. 202 1. 
0 379 = 16 E.PeBli. 43=43Cr.L.J. 837=A.I.E. 1942 
Pesh. 60. 

—-S. 39—Accused giving blow on receiving blow 
with heavy instrument on head—Act, if voluntaty. See 
PENAL CODE. S. 299. 43P-LE.721. 

—“Ss. 40, 611 and lb— Attempt to eheat — Punish' 
merU—S. 75, if applies. 

An attempt to commit an offence is itself an offence 
within the definition of an offence as given in S. 40< I.P. 
Code. It is punishable under S. 5ll, I. P. Code, where 
no express provision is made in any other part of the 
Code for the punishment of such an offence. An attempt 
to cheat is hence punishable under S. oil, S. 75,1. P. 
Code would not apply to such an offence, because S. 
75 applies in the case of a second conviction only to 
offences punishable under Chs. 12 and l7, 1. P. Code 
and S. 5ll is not in those chapters but in Ch. 23. 
{flanganath. /.) CHHEDI v. EMPEROR. 202 I.O. 
669 = 16 E.A. 178 = 1942 A.0r.0.166=43 Cr.L.J. 868 
=1942 A.W S.(H.C 1255 = 1942 A.L.W. 417=1942 
AL.J. S24=A.I.B. 1942 A- 337. 

■ S. 40—Offence—Uefinction of—If controls S. 
216, Penal.Code. See PENAL CODE, Ss. 216 aND 40. 
1942 O.W.N 682. 

’S. 64—Scope—If controls S. 35, Cr. P. Code. 
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See CR. P. CODE, S. 35. A.I.R. 1942 Sind 80. 

■ ” ' 8 . 67—Construction—Imprisonment in dewuit 

of fine—Term of—Limits. See 1941 Dig.. Col. 93y. 
KARUPPANNAN, In re. 43 ' 

860-1942 M.W.N. 427-*(l941)2M.L.J.4«o. 

-S. 71-Applicabili.y-Off.ncB onto Ss 3™ 

and • 457 1. P. Code. See Penal COPE, J>s. J 
AND 71. 1941 O.A. 1006. „ , assembly and 

-S, 

rioting—Hurt oausid 6y ^ 

Separale no application to a case 

S. 71 of the Penal Cod* ^ 

under S. 147 . m which o e ^urt to a person. That 
separate and individual aci 

l«ing a separate and „nder Ss. 323 and 147 

imposiiioD of separa ^bere hurt is caused by some 
is perfectly legal, n u not clear on the 

members of . j^^n,en,bers caused such hurt, the 
evidence as to distinct sentences is illegal. 

imposition of sepa ^ p MAHOMED 

{Meredith B.P. 62=8 B.E. 796 

l 43 *'or!L J 742 = ^ Pat.L.T. 186-A.I.E. 1942 

r> Pat 3^ —Applicability -Attempt to cheat. See 

penal CODE. SS. 40, 511 AND 75. 1042 A J. J. 824 
_ g 76 —Applicability—Child accused—Previous 
....nvictions—If to be taken into account. See MADRAS 
CHILDREN ACT, S. 39. (1942) 2 M.L-J. 132. 

_. p If^Applicabihiy—Offenet under S. 511— 

Committal for the purpose of awarding heavier seatenee 
^Legality—Power of Sessions Judge. 

S 75 of the Penal Code does not apply to an offence 
punishable under S. 5ll, I. P. Code. But a committal 
for the purpose of awarding a heavier sentence in the 
case of an offence under S. 5U, I.P. Code, is not illegal. 
Under S. 28 of the Cr. P, Code, a Sessions Court can 
trv any case ; and under S. 209. if the Magistrate in a 
oreliminarj enquiry finds that the prosecution has made 
out its case he shouH coinmit the accused to sessions 


PENAL CODE (i860). 8. 66. 

unleiis it appears to him that such person should be tried 
before himself or some other Magistrate. Even when a 
warrant procedure is adopted, the Magistrate may under 
S. 347. Cr. P. Code, commit the accused to Sessions if 
be thinks that the case is one which ought to he tried 
by the Court of Session. {Horvjill.J^ VeeraKNa 
In re. 200 I.C. 740 = 16 S.M. 151 = 1842 MW.N 
297 =66 L.W. 229=48 Cr LJ. 716-A.I.E. 1942 
Mad 440 =(1942) 1 M.L.J. 456 
■ ■ ■■■8. Ib—AppluabilitY^Offenee under S. 5ll— 
Enhanced punishment. 

S. 7S. 1. P. Code, does not apply to an offence punish¬ 
able under S. 5l 1,1. P. Code. But the fact that the ac* 
cused bad several previous conviction can be taken into 
account for awarding a more severe sentence than 
would be proper iftheiehad been no previous convic* 
tion. {Horwsll, J.) DURAlSWAMI MODAL! In re. 
66 L.W. 297 (1)=1942 M.WN. 376«-A.IB. 1942 
Mad. 621 =(1942) 1 M.L.J. 691. 

——S. 76—Committal on charge under—Prinnplei 
and procedure—Proof of previous convictions—Convic¬ 
tion slip—Sufficiency for conviction See 1941 1%. 
Col. 941. POKAR Chuharmal p. Emperor. 43 Cr. 

3 12 

I—8.76—“Previous conviclion'—Meaning of. See 
1941 Dig., Col. 941. Emperor p. ChoitalImam* 
BaRHSH. 14 B S. 08-®48 Cr.L.J. 122 

_S. 15—Seope and effect- Previous eonvietien—I f 

should be taken into eonsideration in every ease. 

S 75,1. P. Code, undoubtedly provides for a special 
maximum sentence, bat It does not also provide for a 
minimum. It is not Incumbent upon a Magistrate in 
every case in assessing the punishment of an old crimi¬ 
nal to take into consideration his previous conviction. 
{Henderson, J.) HaRMOHAN DEB NaTH v. JANA 
BUXA PatwaRI. 2081.0. 265 = 44 Or.L J. 06=48 
O.W.N 846-A.I.E 1943 0^1 26. 


■88. 79, 302 And SOi—Applleabiliiy—Aceused 
taking person to be ghost and killing-him—Offence. 
Where the accused a woman kills a person at dead of 

night, being under the impression that the object of her 
attack which appeared naked and dancing before her 
was not a living human being but a ghost or some object 
other than a living human being, she cannot be convic* 
ted under S. 302 or 304,1. P. Code. She is folly protec¬ 
ted by S. 79 of the Penal Code. (Harries, €>/• and 
Manokar Ull, J.) BONDA KUI P. EMPEROR. 2W I. 
0 20=15 E.P.10S=43OrL.J.787-*8 BE. 8»- 
23 P.L.T. 670=1942 P.W N- 176-A I.E. 1943 Pat. 
64. 

-8. 84-Drunkenness-When sufficient defenc^ 

Intention—Test. See 194! Dig.. CoL 941. SammaN 
SINGH V. Emperor. 198 10. 262=14 B.L. 319 

l!.^.^8^Dninkennes5 of 

offence of murder. Jrr I. P-CODE, SS. 302 AND 86 
1991^ and effect of—Accused drunk <jW 

intoxicated-Stabbingwitk knife and 

sufficient te, cause deatk-Ho deh^rate tntent to c^'^ 

deatk-Offenee-Pmal Ccde,S. 3b0. paras. 

S. 86.1. P. Code, deals with cases *herc an art done 
is not an offence unless done with a particular koowW^ 
or intent, and it may be noticed that there may ^ 
in which a particalar knowledge ts an . r, 

there may be other cases in which a particuUr j, 

an ingredient; the two are not necessanly alway 
cal* The section does not say that a PJtson w ^ 
the act in a state of intoaicaiion shall be liable 
dealt with as If he had the same intention as might n 
been presumed U he had not been intowcated thougR 
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PENAL COLE (1860). 8.100. 


lays that he shall be liable to be dealt with as if be had 
the lame knowledge as be wonld have had if be had not 
been intoxicated. There is no presumption with regard 
to intention although as far as knowledge is concerned, 
it most be taken that the accused had the same know* 
ledge as be would have had if he had not been intoxicat* 
ed. Where an accused who is drunk and -intoxicated 
slabs the deceased with a knife and causes an injury 
which any sober man most sorely know would be likely 
to cause death and which is sufficient in the ordinary 
coarse of nature to causrdeath* it most be held that the 
accused is guilty of murder under paias. 2 and 3 of 
S. 300,1. P. Code, although a deliberate intent to cause 
death cannot be said to have been formulated in his 
mind within the meaning of para. 1 of S. 300. {Varma 
and Rowiand, JJ.) DlL MaHOMID V. EMPIROR, 21 
Pat.2S0«= 2021.0.697«16 BP. 146«0 BB.86» 
1942 P W.N 160-49 Or.L.J. 888-29 P.L T. 726- 
A J.B. 1942 Pat. 420. 

■ “'■■8a. 97 and W'—APPli<€bilitf-^Privatt dtftmt 

proftrty—Complainant tmpaninf upon aetun^$ 
land and onttinf cropo—Anault hp attu$ti oausing 
Ample ininfies^lf exteedt prix/att detente. 

It went to a plot of land whlc^ he claimed to be his 
under a henami deed, to get possession and with the help 
of two labourers began to cot tbc crops. The accused 
who were rightfully in possession of the land came upon 
the scene armed with lathis and other weapons and one 
of them told R not to cut the crops. R refused to 
stop cutting the crops; some of the accused ordered 
others to assault R. ^was struck with lathis, but the 
Injuries caused to him and the labourers were simple. 

Held, that the accused were exerching their right of 
private defence of their property and had not exceeded 
that right. {Mmokar hall and Chatterii^ //.) JankI 
Pasban t>. Fmpkror. 2041.0. 271-9 BJ2. 136- 
23 P.L.T. &77-AI.B. 1943Pat.6. 


' ' 8.97—Private defence—Violent attack on parly 
ploughing own land—Accused having no title to land or 
possession of ume—No likelihood of theft or mischief 
—Plea of private defence—If available. Set 194! Dig.. 
Col. 942. ITarIRAM Mahatar. FMPtROR. 23 Pat. 

L. T. 499-43 Or.L.J. 41-A.lB. 1912 Pit 96. 

-8. 9T—Ferton$ gathered to help pertoeu kating 

tight to defend property^—Can plead private defence. 

Where persons having a right of private defence of 
properly have gathered together other persons to help 
them to protect their rights, the right of private defence 
extend* also to the latter who have been thus gathered 
by the former. (Rnrmamd Hormill, JJ'\ EMpggoR 

S’. Hangaruraiu. 201 X.o. 390-16 BAI. SS5-1942 

M. W N 48-A.I B. 1948 Mad. 68. 

■ —8. 97 —of private deftntt—Omue^Dmtj of 

Conrt. 

Whsn I right of private defence it set sp the onus U 
on the party setting ep that defenrw to prove it. Mere 
•ugeerlloBi urt^pported by evident canrwt make out 
the crsienrw of any Mcb right. Where the aoneed 
delibrraieiy aent for hU gun aad theit 4red at hU brother 
after the Uttar had Interfered with the ploughing of 
land, it may well he that there was a right ©t ptlwte 

delence of property. Rut the Magi»trate most cnme t© « 
delnite decision as to who were acteallr eniitiMi to 
plM-ghuptha land .in whVh the <v a-rence took ©1,*# 
ard al^ wher' rr. if aa* a of r.^ i., ' 

of property, the a^aaswl had net eaceedsd that • -hr 
(Oe-h^ki^. C, A and Mf /ltf, /.) MaRw.v 
HaiRav. Sashi BmvBan Harva 198 in 

14 m 0 507-49 Ot.LJ. 418* AIE. 1948 0*L^ 


pretatioD. See 1941 Dig., Col. 942. SUKAR SaO p 
Emperor. 23 P.L.T. 232. 

-Sb 99 ftnd 105 —Alt of Naib Tahnldar in ex test 

of hU authortty^DiretUon to exeeute not authorited by 
law—Renstance — Private defence—* Retreat' under 
S. 105. 

Where a Naib Tahsildar authorised a Kurk Amin 
not mentioned in the warrant to execute it and himself 
accompanied him and certain cattle were arrested but 
were recovered as they were being taken away and there 
was a fight in which bcth parties suffered injuries it was 
keld that though the Naib Tahsildar might have acted 
with ibebest of intentions and might have believed himself 
entitled to act'as he did, it was not wHhln his power to 
authorise any Kurk Amin other than the one mentioned 
in the warrant to execute it and that hence be could not 
be said to have acted with due care and attention and so 
could not be said to have acted in 'good fatb* and resis* 
tancetosucb act would not be an offence and S. 

I. P. Code, ofuld not be invoked to secure a conviction 
on such facts. It was Acid further that & lOS I. P. 
Code would not be applicable where the attaching party 
bad only just proceed^ to take away the attached cattle 
when tbay were resisted because the attaching party 
could be said to have effected their retreat within the 
meaning of S. 105. (RennetL /.) PRAC f. EmPERQR. 
17 Luck. 691-199 I.O. 136 - 43 Or.L.J. 618-14 
B.0.478-1942 A.W.B. (0 0.) 71-1942 0^.49- 
1942 O.W.N. 74-1942 AOtO. 67-A.l.B. 1949 
Ondb 266. 

-8|. 99 352, 363—ff'arrtfw/ ittued ky proper per- 

sen tent to wrong perton—Afault of euek person in <jr- 
eeuiing warrant—limit to ike right of private de fence. 

Where a warrant for recovery of arrears of taxes was 
issued by an authority competent to issue if to a 
person to whom it could not be Issued, there is not a 
complete want of jurisdiaion with reference to that 
warrant. Hence when In executing the warrant the 
officer concerned is assaulted the limliation Impceed by 
S. 99 on the right of private defence applies and the 
persons concerned are not entitled to resist the officer. In 
resisting such exeemion they are cnilty under S. 352 and 
not S. 353. 1. P. Coda. {Poiloek, J.) DaSHRaTH ». 
Emperor. 1942 K.LJ.60. 

‘ '8. 99, Expl. 1 - Resistance to arrest by constables 
not In uniform—Right of private defence—Desirability 
of wearing uniform when on duty. See 1941 Dig, Col. 
943. Emperor S’. ABDUL HtRiM. ILB.(1949)A 
S6-108IO 284-14 B.A. 277'’1942AiJ.32-48 
Or L.J. 338- A.I B. 1942 AU 74. 


St. 100 and Id^-^pruatedefeme—Extern of 
and limit tr—Party tm pt^ttitiem of land attacking 
party trying to trespase—Causing death by i.- ef kmvet 
amd daggtrs'—C*mu. 

Where the accuaed party i« ploughing tbetr laci of 
' which they are in p r. sr • ■‘■rrpartj f»ks to 

i obtain . . -n ef tl t 3-1 the - mhers ot 

j the #«ood party art arT-1 . ;.v nicks, the r-r ^bart of 
^iha accwml part) whs .-r’y picks to pr- tc.-!>,« 
Tight rsn hjr-t'v V raid t-Vjx ? , eK- ■ »ight of 

private defence. But w 'rrr th* 

; p..f;v .\’e a-med with keiv.. .. t 

^ againslthr ''t. r*-'! cai-mc -..'v 's, 

hrM guiltxir.,: S .VM^l) 1. 1. C .rd cjbiw* 

♦a.-aprh« '■« rMvjt. -rff-.-, .v, 

.'5* •ghtd^'e* -stiiavr -fat -h- -ayj.-s 
•o -Vv-ied b»r* .. .-It It aaersv -v ' u*. 
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tWv are actaarad not K .-r* f iwi t.' 
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PENAL CODE (1860). S. 100. 

when the accused party, originally in greater strength 
than the other party, has become overwhelming by the 
stabbing of one or two of the other party, it must be 
held that the right of private defence has been exceed¬ 
ed. {Burn and Horvnll. JJ) EMPFROR v. BaN- 
GaruraJU. 201 IC 390 = 15 E.M. 835 = 1942 M. 
W.N 42=A.I.R, 4942 Mad 68. 

~ S. \(i(i—PriV3!t (itftnct of body^Slab^ing 
while being ihrotUed—Presence of by slanders, if affects 
the question. 

It was held on the facts that the stabbing by the 
accused of the deceased while the former was being 
throttled by the latter did not exceed the limit of the 
right of private defence of the body, even though there 
were a number of bystanders at the time of the occur 
fence to whom the accused could have applied to save 
him from the apprehended danger. (Ghu/am Hn’an. 
/.) NiSAR Husain v Emperor 198 l.c 819» 
48Cr.L.J. 486 = 14 E.O. 465 = 1942 A.W.R (C.C ) 
1=1942 A CrO 14=1941 O.W.N 1331 = 1941 0 A 
1043= A I R- 1942 Oudb 147. 

8. Ill—/<*//«/«/— When offence. 

A person is gmity of abetment provided only (hat the 
act which he does is a probable consequence of the abet¬ 
ment and is committed under the ii>6uence ofiheinsli 
gation. {Bartley and Lodge, //.) NaimuddJ t>. 
Emperor. 76 0.LJ 410=AXR. l943Cal 47. 

•8.124-A‘-Zdt(/ of sedition-^Gniding prineiples 
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PENAL CODE (1860), S. 147. 

The acts or words complained of must either incite to 
disorder or must be such as to satisfy reasonable men 
that that is their intention or tendency. Abusive lan¬ 
guage. even when used about a Government, is not 
necessarily seditious. Sedition is a grave offence, a 
prosecution for which is a formidable weapon in the 
hands of a Government; but for that very reason it t« 
all the more necessary to remember that opinions, and 
even the violeni expression of opinions, do not neces¬ 
sarily fall within it. {Gu,yer. C.J., Voradaehariar and 
Zafrulla Khan. //,) NIHARENDU DiiTTA MaJUM- 

DAR Emperor 65 L W. 344 = 14 R.P.C. 32=8 
B.R. 703=43Cr.L.J 604=23 P.L.T. 443 = 1942P. 
W.N. 164 = 1942 M W.N 417=1 LR. (1942.' Ear. 
(P.C.) 66=2001. C 289 = 46 OWN. (PR.) 0- 
(1942) 6 Fed L.J. 47 =A.IR. 1942 P.C 22. 

■Sa. I4l and W%—Apphcabthty—party of mere 
than five persons seeking to maintain possession of loud 
as against party trying to take forcible possession— 
Offence, 

A party of more than 6ve persons who seek only to 
mdiiitain their possession of a plot of land would not 
come within the definition of an unlawful assembly in 
S. 141, I. P. Code, and cannot be convicted under 
'. 149,1.P. Code, bu' a party of mote than five persons 
who seek to obtain forcible possession from the former 
party would be members of an unlawful assembly. 
(Burn and HorUiiH. JJ) EMPEROR F. BaNGARU 
RAJO. 20110.390=16 E.M. 335=1942 M.W.N. 
42=A.IJK 1042 Mad. 68. 

S li\— Assertion of supposed tiq/it by show of 


^Criticism of Government—Vulgar abuse -"Duty of 
Courts to take broad view. 

Gwyer, C-Z^The time is long past when the mere I T^^/f''il^27t7e7nst>tieU^^^^^ 
criticism of Government was sufficient to constitute I (j,e assertion 0 /a supposed right, if the right (1 

sedition, fot it is recognized that the right to alter honest asserted hy a show of force, it sufficient in itself 

and reasonable criticism is a source of strength to * Iconstituting an unlawful assembly. {Y.mng.C.J, 
community rather than a weakness. Criticism of an I FaTNaYA Lal KhaN ». RmpEROR. 

existing system of Government is not excluded, nor even g (1942) L-ih. 470 = 199 IC. 870 = 14 R.L. 438 


the expression of a desire for a different system 
altogether. The language of S. 124-A. I. P. Code, if 

read literally, even with the explanations attached to it. 
would suffice to make a surprising number of persons in 
this country guilty of sedition, no one howler 
that it is to be read in this liieral sense. ^ 

itself has been adopted from English law, but 1 • 
remembered that in England the good ® | u. .. 
can always correct extravagant interpre a 1 fa,ipe* 

be civen bv the Executive Government or even by Judges 

given oy me execuuve absent, or 

themselves; and if m this J;. ^ . n«r..Q<arv (nr 

,opu. a v"?«,“1."ou. Je5ntg 

jury, and to _ .u. general principles which underlie 
Se Uw oSitift.'o t*-® particular facts and circum¬ 
stances brought to their notice. Sedition einbraces all 
those practices, whether by word, deed or writing, which 

are calculated todistufb the tranquillity of the State 
and lead ignorant persons to subvert the Government. 
The objects of sedition generally are to induce discon¬ 
tent and insurrection- to stir up opposition to the Go¬ 
vernment, and to bring the admini'^tration of justice into 
contempt; and the very tendency of sedition is to incite 
the people to insurrection and relietlion. Sedition has 
been described as disloyalty in action, and the law con¬ 
siders as sedition all those practices which have for 
their object to excite discontent or disaffeciicn, to 
CTeate public disturbance, or to lead to civil war; to 
bring into hatred or contempt the Sovereign or Govern¬ 
ment, the laws or the constitution of the realm and 
generally sU endeavours to promote pub'ic disorder 


=43 0r.Lj.688= A.I.R. 1942 Lah. 89. 

■ 3. 145 —Com ietson under—Proof required. 

Before a conviction under S. 145,1. P Code, can be 
recorded, it must be shown that there was an unlawful 
assembly and that a person joined or continued in It 
after the legal command to disperse had been given 
{yarma and Rowland. J f") SH. MAHOMSDt'. EM¬ 
PEROR. 2021.0.679 = 9 B.R19=16 R.P. 140=45 
Cr.LJ 871. 

-Ss. 147.148 and ZQZ^Applicability—Attack on 

deee.ised by eight persons—One armed with spear and 
others uith lathis—Death caused — Offence—All—If 
guilty of murder. 

The deceased was involved in an alietcatlon with 
three of the eight accused who were armed with lathis. 
The deceased was attacked by these three, and they 
Were joined by the remaining five accuje I of who/n one 
had a spear and the others lathis. The debased fe 
dead. At the post mortem no trace of latbi tnja^ 
were found, but the b^v was then in a highly decompt^ 
ed condition. There were, however, three wounds 
which could have been caused by a spear, near the Chest; 
and one at the back which could have been caused by a 
spear or gurasa. No bones were broken and it was 
therefore probable that any injuries inflicted by a latm 
must have been Of a simple nature. The prosecotio 
failed to establish the motive suggested by them, n*™*' 

lythat the accused came armed-with the object of kill¬ 
ing the deceased. It was however, clear that there wet 
Some old grudges between the parties. . 

Held, that it would be loo much to say that * . 
accused either intended that death should be caused or 
contemplated it as a likely consequence of their actiw 


Public disorder, or the reasonable anticipation or likeli- contemplated it as a likely cons^nence 

0?nUbilbt3WJ!*?:ferft'i3ttrt?gfesirf tbo KfSoscc» ! fc to dwwiirtj/ All r<f tbeowo* 
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PBKAL CODE (1860). 8.147. 

b€ dfidovbtedhf fuilty of riottn( wUb the common ioten- 
tioo of boiiiDi ander Ss. 147 and HS, I. P. Code. Imt 
sot of morder ander S. 102,1. P.Code; onij the accused 
who was aimed with the /pear coaid be held gnilty of 
morder onder S 302. I. P. Code, {f/9'rianj J.") 
EMfFROR V. SaJIWAN MaHTON. 1942 P.W-K. 219 
-=23P»tLT. 684. 

8s. 147 aod S7^—Conviction““SQStalnabilily— 
Unlawfol assembly and rioting with common object of 
CDttirgaops and theft—Accu>ed claiming right to crops 
and land—Prtoecution—If Justified—Duly of prosecu¬ 
tion to allege and prove specific acts against individual 
accused. 1941 Dig.. Cot 946. Kailash Singh 
» Emperor 19810. 68-14 S.P. 387-8 B B. 312 
-43 Cr.L J. 294 

■ "S. 147— 0/ft net undtr-^ommttnal tenri^n— 

MuhjmmiJani fp frtUf! thim>tlvts aiatnst 

Uiitdu prpitnienitli and tkattng thtm afttr tkty 
rtttJt—Stage at whuh they became member) a! unlavf 
ful auembly. 

If at a time of communal tension the Muhammadans 
apprehending a breach of the peace assemble either to 
protect themselves or to protest against the action of the 
Hindu processionists in taking an unlicensed route, it 
cannot be said that they are members of an onlawfut 
assembly at that sfage. Put if after the Hindus recede 
on the order of the Police the Muhammadans chase them 
they become an unlawful assembly at that stage having 
the Common object to drive away the Hindus and are 
guilty under S. 147 I P Code. \Varma and Kondand 
J/) ‘Jh. Mahomed v Emperor. 2021 o 579«-’ 
9B.R. 19 = 15 HP. 140=43 Cr.LJ. 871 

' ■ '■ 8*' 147 and Conviction of tame 

person under both S). 147 and \A,%~Legality, 

If a rioter is aimed wj.h a deadly weapon, he is 
punis-hable under S 148. It is not possible to find him 
guilty both under Ss. 147 and 148. because, however 
many the weapons he may be armed with, he commits 
only one of?ence of rioting In the qourse of the same 
riot. {Bumand fforwll, J/^ EMPEROR t». .BaNCA 
BUPAJU. 201 1.0.390=16 B.M 336=1942 M.W. 
K.42-AXB. 1942 Mad 68. 

“■ Ss. 147 and 326 — Unlawful assembly^Altaek 
on eomplainant by four out of an armed erowJ—Attempt 
at rescue—Entire armed crowd taking part in resisting 
^Conviction under Ss. 147 and 326— Legality. 

Where the complainant was first attacked by only 4 
out of a crowd of 11 armed people and when others 
intervened to rescue the complainant, the rest of the 
armed crowd rushed to resist the rescue it was held that 
the circumstances justified a finding that the armed 
crowd were members of an unlawful assembly whose 
common object was to attack the complainant and their 
conviction under Ss. 147 and 326 was proper. (Agarwal 
/.I i>EBi Dsval f' Emperor. 201 T.C. 79i -is o' 
O. 110-1912 A.WB. 00.1286 = 1942 A.Cr.O. 143 
-43Cr.L.J. 781=1942 O WN. 440-1942 0 A 
382-A.I E. 1942 Oudh 444. 

■“ " '3. 148— Applicability—Conviction undcr^Es 
scntials. 


A r erson cannot be found guilty or convicted undei 
S. 148,1. P. Code, unless he actually has a daneerooi 
weapon in his hands, {Howill, /.) Mxtthusw.ui 
Gounoan 2qi 1.0. 442-43 0r.L.J. 74 S=if 

B.M. 362 - 55 L.W. 868-1942 MWN 294«at» 
1942 M*d. 420-(1942) 1ML.J.49A 

-*• prasocution of tke 

eosnmon ob/Hr—.Veamng of^Untawful asttmU\ 

iaftni^{ttt 0 / taming k^rt^Twy m^mLo 

w//., /«. 



PBNAL CODE (1860), 8 149. 

When a person has already attained or caught up 
with bis object and passes beyond it, ne can no longer 
be said to be pursuing or prosecu’ing it. The phrase 
“in prosecution of the common object" Iri the first 
clause of S. 149, I. P. Code, must be strictly conslrued 
as equivalent to “in order to attain the common object." 
Where the common object of an unlawful assembly is 
found to be only to cause hurt, but two of the members 
of the assembly commit murder by killing two persons 
in prosecution of that common object, it cannot be said 
that the murders are committed in prosecution of the 
common object of the unlawful assembly to as to render 
the remaining members of that assembly guilty of mur¬ 
der under the first clause of S. 149. I. P. Code. In 
order to justify the conviction of the remaining members 
of the offence of murder it must be found definitely 
that the members knew that murder was likely. It is 
contrary to all principles of criminal responsibility to 
convict an offender for an offence which he neither 
committed himself, nor intended should be committed, 
nor even contemplated as likely to be committed 
by his associates. {/Cineand Byen. //.) Khmaran, 
in re. 202 I.o. 311 = 16 R.M. 493 = 43 Cr.L.J. 813 = 
1942 M.W N. 298-65 LW 192-A.I.E. 3942Mad. 
446 = (1942) 1 M.L J 460' 

"S. —Constructive liability of members— 
Extent. 

V\ here the common object of an unlawful assembly is 
to obstruct a procession but one of its members commits 
murder, the other men)ber8 cannot be held constructively 
guilty of murder under S. 149. I. P. Code, (young, 
C/. and Sale,/.) MoHaMMAD ISHAQ P. EMPBROR 
1981.0. 796-14 BL. 364=43 Or.L.J. 428=43 P 
L.E. 712-A.I.E. 1942 Lab. 69. 


-0 liv—Scope—Body of heavily armed men set 

ting out to take woman hack by force—One of them <om~ 
mitting murder—Liability of re't. 

In orter that S. 149 should come into effect the 
offence need not be committed in direct prosecution of 
the common object of the assembly; it is sufficient that 
the offence should be such that the members of the 
assembly knew it to be likely to' be comntitted. When 
a body of heavily armed men set out to take a woman 
back by force they must be taken to have known that 
some one was likely to be killed before the day was 
over. Consequently in such a case if one of the party 
commits murder all the members of the parly must 
held either directly or constructively guilty of murder 
(Young, c ard Beehtt. / ) FaTNsya 1 At Khan v 

Emperor. IL.R (1942) L>b. 470=199 TO. 870 = 
14 B.H488 = 43 Cr.L.J.688 = A.I.R. 1942Lah.89. 

Several P'ople going to protest against 
reaping of crops by ermplainxnt's party-Cuttine of 
crops aband me t by latler^Some of former party attae. 

L'L"',’"’', 

to p^nt out to )ury dntinetion between those who attaeked 
and thm wko no par(^\fndirt(ticM 

A large number of persons went to a field to protest 

party. The latter abandoned the idea of cutting the 
crops. Subsequwtiy, there was an assault on the Jom- 

pUinant s parly by some of the other party 

ilelJ, that that w^ld not make liable to punishment 
all the persons who had gone there merely to protest and 
who took no part m the assault «d did not share the 
common ob)ect of the assailants, 

//eld further that the f.ilnre of the Judge to point 
oot to the lory the distinction between thnie t«o cI^ms 
of per^ns or to warn the jury that they sbooM he care* 
^ to fod eoihy only those who actoally took part io 
or sfaMtad the dowuiob object cj rhie 
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assailants amounted to misdirection. (AganoaU and 
Sktartr, //.) jANAR SiNGH v. EmpeROR. 203 I.O. 
160-16B.P. 168=9 B.B. 66=23 P.L.T. 699=43 
Or.L.J.916=A.IB. 1942 Pat 444. 

■■ “Sb. 149 and 436— Unlawful assembly—^Tommon 
object to get house vacated*—Subsequent burning down 
of house—Offence, i*//194J Die., Col. 946. QamRUL 
Hasan v. emperor. 14 E.0.280=43 Or.L.J. 116= 
A I.B. 1942 Ondb 60. 

“Sb. 161 and 116— Offer of bribe to public ser¬ 
vant—Public servant not in a position to do required 
favour—Abetment of offence. Stt J94I Dig., Col. 947. 
Emperor v. Phul Singh. I.L.B. (1942) Lab. 402. 

Ss* 161 and 116—e/ mcnty to a person 
to be poid ss bribe to puhlit servont^Bribe not paid— 
Offence committed. 

Where a person pays a sum of money to another to 
be paid by him as a bribe to a public officer even though 
the bribe is not actually paid the person paying the 
money is guilty of abetment of an offence under 
S. l6l, I. P. Code and can be convicted nnder 
S. I6l read with 8.116, I. P. Code. {Pollotk and 
Grutr, JJ.) PROVINHAL GOVERNMENT, C. P. 
& Berar V. Morlidhar. 1942 N.L.J, 104. 

■“S. 161 -Scope—Public servant requested to 
render service with another public servant. See 1941 
Dig . Col. 947- Emperor v. Phul Singh. I.L.E. 
( 942) Lab. 403. 

——3. 170— Applicability—Obtaining services by 
posing as Government officer. .5/^1941 Dig. Col. 947. 
Bashirullakhan V. Emperor. IL.B. (1942) Nag. 
484=48 Or LJ. 79. 

-■Si. 171*0and 499—Relative scope. iVrl940 
Dig., Col. 989. BhaGOLSLaL v. EmpIROR. Lit B 
(1942) Nag 208 . 

-8.174 and Or. P. Code. (1898), S. 196 (»)— 

AbttHfe of complaint from public servant before 
euiused failed to appear—Conviction under S. 1 • 

/. P. Code, if illegal. is 

In as much as an offence under o. ^ r ji. 

against the public servant before whorn j 

to appear, in the absence of a compl"0 under 

•requifed by S. 195 (a) Cr. P 

' g' offence under S. lo2, I. P. Code. 

In the case of a be considered is whether 

the only « l 5 false and whether it was cal 

the report in qu p^tjic officer to do someibingor 

which be ought not to have done or 
°ml«prf'”*No question of a cognisable or a non cognix* 
JSl nLce arises, for S. 182 says nothing about it. 

? » ? /? kaulesharahirp. Emperor. 1942 
A L w 580 A.W B. (H.o ) 836 f3)=1942 
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A T V 676=1942 A.Or.0.198=A.LB 1943 A- 98. 
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to Magistral 


PENAL OODB (1860), 8 . 86. 

the police, subsequently makes a false complaint toe 
Magistrate in addition and thereby exposes hlmsel/loa 
prosecution nnder S. 211. 1.P. Code. iXoung. cj and 
Sale.jx NotaRam v. EmperOr. I.L.E. (1042) 
lib. 676=A.IB. 1948 Lib. 31. 

-- S \^^~~Appliiability—"Obstruelim"—Co opera¬ 
tive sotiety—Decree in favour of— Exeiulion—Salet 
ofjife going to houseto seiae properiy—lViff of debtor 
slamming door in fact of offteer—Olfftiee—Jurisdiction 
of 2nd class Magistrate to try—Madras Co-operative 
Sorieiies Act. Ss 52 ond 56. 

Prosecution witness who was a sates officer 
of a • credit co operative society went to a 
house In a village with the intention of enter* 
ing it to seise some moveables in the house alleged 
to belong to the second accused, in execution of 
decree obtained by the society against the 2nd accused. 
The 1st accused who was the wife of the second acensedi 
slammed the door in the face of P. W. 1 just when be 
was about to enter the house, and prevented him from 
entering the house to do his duty. It was undoubtedly, 
part of the duty of P W. 1. to take property in execution 
of the decree of the society. , 

^r/rf.fl)that the shotting of the door in P.W. Is 
fa e aniPunted to "obstructing” him within the meaning 
of S. 186.1. P. Code, and there was no more effective 
method of obstructing P. W. 1 in the. performance of 
his duly of attaching the property inside the house than 
by shutting the door in his face, and the accused wera 
therefore liable under S. I86; (2) that It did not appear 
rhat the offence fell under S, 52 of the Co operative 
Societies Act so as, to be triable only byaPlrtt 
Class M •gi«trate under S 56 of that Act. but even If it 
did fall nnder that section, the offence under S. 186 
being more serious, a second class Magistrate wascom- 
peient to try the accused for that r fftnee; it could not 
therefore be said that the second class Magistrate clutch, 
ed at jurisdiction and acted improperly, {fforwill, J.) 
Thimmakka.A rr. 201 I.C. 627 = 16 B.M.899- 
1942 M.WN. 876 = 66 L.W. .368=43 Cr.L.J. 767- 
A.I.R. 1942 Mad. 662 (2)=(1942) 1 M L J- 688. 

-S. 186 asd Cr. P. Code (1898). 8. 196-/’re* 

seeution under S. 353. /. P. Code but eonvietion under 
S. \Zfr-Absence of written complaint of process server 
—Legality of eonvietim. 

Where on the oral complaint of a process-server the 
accused was prosecuted for an offence under S. 253. 

I. P. Code, but the Court convicted him of an offence 
under S. 186, It was Aeld. that the conviction was illegal 
because under S. 195 («i). Cr.P. Code, the ccwrt could 
take Cognizance of an offence under S. I*® I. P 
except on the complaint in writing of the public 
concerned and admittedly there * 

(.Pose./.) BaBaN P. emperor. 1942 N.LJ. 336. 

-8.188 ( 2 )-Applicability-RaUin| of wops on 

land-Subsequent proceedings under S. 145. Cr. P. 


than the one raising crops—Subsequent . 

Ss'-isa'anl 211 - Scope of - False report to | crops by party rising ^ol 949. 

bis opponent^Offence. Mad. 276 

NARASiMHAPPADU. /*"• AI.B. 1B42 M 

Sb 193 and 466 —Attesting forged docu^l 
pa/porting .0 dlsch.;t.If"''*’’?;;.,™: 197 W. 


p^i(t—Subttqt*ent false tomplaini 

prottedings under S. M2—Validity. 

An offence falling under S. 182.1.P.Code, is included 
in the more serious offence falling under S. 2]1,1.P. 
Code and a prosecution for false charge may be either 
underS. 182orS. 211, though clearly if S. 211 does 
apply and the false charge is serious, prosecution should 
be under the mor« serious S. 211. But this does not 
mean that where an offence under S. 182 is complete, 
and the prosecution is lodged under S. 182, the procre* 
dings under S.. 182 must subsequently be quashed 
bWausb t'di -dbcuSffid Hol w It l i ttw Atsei«peittD 


Dig.Col.949. Rama 1342 

630=14 B.M. 377 = 43 

-tiu. 


t 
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PENAL CODE (1860). ■. 199. 

Kivlnx fabe evidence except on proof of facts which, if 
accepted as true, show not merHj that it is inaedibie, 
bat it is impossible (bat the statements of the patty 
accused made on oath can be true. fA't're^’ /) AS<5A- 
RAtl MULLA IBRaHIMJCE V. EMPIROR. I.L.B. 
(1942) N«K. 696«201 T.0.170' 16 R.N. 46*^43 Or. 
L.J. 649-1942 N.L J. 267-A I.B. 1942 Nag. 80 
- "'»8 198 - Ptri‘urf~^enit(ti*n baud om oath of a 

party. wh/M iuitiPrd. 

Before a conviction for perjury can be sustained on 
the strength of one man's oath against another it must 
be shown either that that person is of such outstanding 
and respectable character that it is impossible to con 
ceivc of him telling a lie in circumstances with which the 
Court i« dealing or that that person's word is so strongly 
corroborated that no reasonable Judge could do other* 
wise than believe him (ifote.J.) RamBBAU p. EM 
PCROR 1942 NX J 327. 


- - -S. 196—Applicability-Execution ofCivi' Court 
decree—Attachment—Attached properties left with 
sureties—Removal by judgment*debtor—Complaint 
under 8.37*5 1. P. Code—Complaint hy Court—Neces¬ 
sity. See 1941 Dig. Col. 949 PONNUSAM! PaDA 
YACHi r. Emperor. 1991.0. 210-14 B.M. 614-43 
Cr.XJ. 438. 

—— S. Wl—Offenee under—False medieal eertifleate 
•^Issuing of. 

A certiScate in respect of which a man may be 
punished under the second part of S. 197, I. P. Code, 
must be one that relates to any fact of which such certi¬ 
ficate is by law admissible in evidence without further 
proof. A medical certificate is not so admivMble, and 
therefore, the issuing of a false medical certificate will 
not render a person liable under S l97, I. P. Code. 
{Bartley and Udge. fj.) PkafULLA KUMAR KhaRA 
V. Emperor. IL-B (1942) 1 CaL 673-A.LB. 1943 
Oal. 40. 

-Ss. 199 and 193 and 0 P. Code, 0.11. B. 6- 

Deelaration eentemptated by S. Verified statement 
of person summoned to p'oduee doeument found to be 
false—Offenee under S. 199, if eommitted. 

There are two es.sential ingredients in S. 199. I. P. 
Code, and they are (1) a declaration and (2) a declara¬ 
tion which a Court of Justice is bound or authorised by 
law to receive as evidence. The declaration contem¬ 
plated by S. 199 it a species of the genus of declarations 
contemplated In S. 191. Where a person summoned to 
produce a document, under O. II, R. 6, C. P. Code, 
makes a statement that he is not in possession or 
control of it, there is no law which compels him to verify 
such a statement. But if he goes out of the way and 
does verify it. when the law does not require him to 
verify It. he does not thereby render himself liable to 
punishment. It cannot be us^ as evidence and it cannot 
found a prosecution for an offence under S. I. p. 
Code. (M>#rr./.> ASGARALI MULLA IBRAHIMJI t>. 
Emperor. 1943N.L.J 647-A.tB. 1943 Nag. 17. 

8 201—Construction—“Any person’'—If inclu¬ 
des offender also—Same person comrattUng crime and 
can<ing disappearance of evidence—T.iability of See 
19H Dig., Col. 950. Mahadeo Nath t-. Emprror 
22 P»t L T. 1036. 


IS. 801 and %^2—Prin<ipal efenders—Cosnic- 

tion under Mh stetianr—Legality, 

The conviction of the principal offendere under S. JOl 
I. P. Code, in addition to their conviction under S. 302 
I. P. Code, is not illegal, if the dtspeeai of the bodies 
was a separate trensacHon from the ectua] muirler 
{TePChastd and Site. //) GhTTLAM MaHOMEO » 
BMRBROt. BOSI.a 488-44 OrXJ. 77 - 4 AWT.' 
R 1948 Labi 331. . *• 

Y. 


PENAL CODE (1860), 8.939. 

' 8 . 211—Accused under-^Opportnnity to impugn 
fabe report—Notice to accused—Necessity. See 1941 
Dig. Col. 950. balak Ram v. Emperor, A.I.B. 
1948 Ondb 100 . 

-8. 211—Case taken on file after investigation— 

Discharge of accused— Complaint and pro«ecution under 
S. 211.1. P. Code—Legality. See 1941 D g.. Col 950. 
SeSHADRI AvYANCAR, In re. 48 Cr L J. 82. 

■ 8 211—Construction—False charge—"Institu* 
ted"—Meaning of—Giving information to Police—If 
arnnuntsto institution of criminal proceedings. See 

1941 Pig., Col. 951. Emperor v Karsan Jisano. 
I.L.B. (1942) Bom. 22=197 10. 698-14 B B 846- 
4SOrLJ.240. 

8. 211—Inflltotlon of criminal proceedings— 
Meaning. See l94t Dig.. Col 9M. BaLAK RaM v. 
Emperor. A.I B. I9t8 Oadb 100. 

-Sb. 216, 879 and 611 — Alternative charge 

under Ss. 379 ar.d 2l5—Conviction for either offence— 
i egality—Difference between an offence under S. 2lS 
and an attempt to commit sucli offence. See 1941 Dig., 
Col. 951. The King v. Maung Hla Pi. 43 Or.L.J. 
67. 

-Ss. 216 and 879—Applicability of S. 2l5— 

Double conviction under Ss. 2l5 and 379 of thief— 
Ugality. See 1941 Dig.. Col. 951. THE King v. NCA 
PONeiN. 198 1.0. 766=14 BB. 229-43Oi.XJ. 
426. 

- Ss 216 and Ad—Seopt and applicability of 

S. 2\(>—Definition of offence its S. 40, if eentroh 
S. 2I6. 

The general definition of the word ‘offence’ in S. 40, 
Penal Code, cannot affect the clear provision made in 
S, 216, Penal Co'le, for the punishment of a person who 
harbours an offender. The latter section very clearly 
provides for the punishment of harbourers only wher* 
the person harboured is wanted for an offence for which 
certain punishment is provided. No provision whatever 
is made in S. 216 for the punishment of a harbonrer 
where the man harboured is wanted for an offence 
punishable with imprisonment less than a year and 
hence such a harbourer cannot be convicted under that 
section. (Benneet,/.) DlO BaIC*>H SiNGH t>. KlNG- 
Empebor. 2031.0.499-16 B-O. 224-W42 O.A. 
685-1942 0 W.N. 682 = 1942 A.W.R. (C.C.) 368 (2) 
-1942 A.0r.0. 206=44 Or.XJ. 90-A.LR. 1948 
Oadh 51. 

"fl 22S—"Charged with any offenee" — MeasHng, 

OWfrr —The worJs “charged with any offence’’as 
used in S. 223,1. P. Code, should not be taken to refer 
and mean that stage of the trial when “formal charges 
have been framed against the accused person " These 
words only mean inculpation or accusation of an alleged 
offence. {Pat, /.) NURUL HUQ v. OBAYEDULLA. 46 

OWN. 168- 

• 8.228— of offenee^Persems arrest^ 

ei by private penonf made ooer to euttady of dafadari 
— latter negligently suffering them to escape—If eon be 
comrieteJ-Bengal Village Self C.n>ernmenl Act, Ss. 23 
amdlh-Cr.P.Code. S.S<i. 

It is an essentia! ingredient of the offeree under 
S* 223,1 P. Codt, (hftt \ht {mhiic servant in Question 
most be found to have been legally boand to keep in 
confinem^t the escaping persons. Under S. 24 of the 
Bengal ViOage Setf-Government Act a dafadar as such 
bacenee “legally bc^d to kevp is reofinetnent" a«y 
peraononlf wh«* that person is antsted bv bimsdf 
andefS. 23 of that Act. If the arrest was made by 
ceitain private persons who placed the trrerted persows 
in the astody of the dafmdars to be taken to the 
-IwMHLtkb ytddm t(«sr 
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PENAL CODE (1860), S. 298. 


bound as to keep snch persons in confinement'*, — Protrietv-^C6mt,!ni„A»* j t 1 

as.hev are no. police officers within the meaning <^hs.ni~Ac,u,mUf 

convicw s’SmT'pT'!?."’/* a complain, apains, p.^„ 

«nffo • fk neglififnlly disclosing an offence punishable under S 427 I PCode 

'»r"”' f™-" confin,m.n,. IW, y.) I The Ma^.ra.o recorded hi, ^ >,a,eme„, ,S 

was nothing m It at variance with the allegations made 


NURUL Htto V. r)BAVEDULt A 46 C W N. 168. 

S* 228 ’^Coniefnpt~^SMfm<9ii 
for stay lotna^U af*f>lirant 


oppfif/xiiof 9 1 if) ihc complaint. The Magistrate however without filv- 
TrL": -V—on* ordered fhe'compS 

to anX for traneW tl I-^ enable applicant position to judee the extent of the damage caused (which 

IS^enrtLMhlTrntf^ estate- is the onlv distinction between an offence punishable 

Srronrf illV apphration ^ was made because under S 426 and one under S. 427). when the accused 

the Court had arqmred p hias against the applicant hv came before the C^'urt the complainant was ahsenf; and 


afraid he would not «el a fair so the Magistrate passed an order under S. 247.Cr.P. 
tnal. It was h^l4 it was a gratuitous and in'olting state- Code, arouitiine the accn 


ww .^-,4 . . J - - - — J --acquitlirg the accused. 

*4 e o contempt, Tt was furih^r hetd\ Held that fhe Magi^^trate in issuing processes and 

th^ It.rru^t be a matter y consideration in each case rhentioning S 426. F. P. Code, acted under a mlsappre- 
nowinsulmg the expressions used were ami whether hen.rion and acted without jurisdiction in acquitting the 

r'"'sfat^ments in' accused under S. 247 , O. p Code, which did not apply 
those aoplica -onst thar It was not wi*e for courts to to warrant cases. {Horv>ifl. /.) ARUNaChaU 
press the pnncipteof faking no notice too far: that in Rpirny ».‘^eii-amithu Goun’Dan 201 I.C.461» 
cases where the words used and the absenre of necessity 16 R.M. 896*1942 M.W.N. 373*55 L.W. 372'=43 
tor inrj.iding tnsultmg snggesflons in applications sog- Cr.L.J. 760*A.I.R. 1942 Mad. 594*(1942) 1 MX. 
Rested that there was an intention toin«nlt the Court it J 694 

1942 A W R CH 0 1 398 19i9 •» h'Wf fiflv ftei distant fr-m vitiate pathway— 

AT T ^7 ■ ^ Afn W,>r i*>UnlioH to annoy^Ogino. 

a 000 , Under S 290. I P. Code, no question of intention 

rnf*rn4fitie»^Uwver npp^aline /e ari«es for a convict’on. Tf a person wilfu'ly slaughters 
jaapiifra/f liiirinf pentitneyof proeeedingt againstrudf cattle In a puMie street c© that the groans and Wood of 
pennviAur rhnt»r^H, I the hearts are heard anrf seen hy fhe p.oi^ers hv. he 

Tr a lawyer sten« forward to appeal ♦o the Maei«trate I he guUty of an *^ffence punishable under S 2W. 
aB*^in^t the rude h^haviAur of his chapra^i to a member / jf be a que<rionof fart in each ca«e whether the 
of the public who has entered the Court, he doe« the j killing wa< done in such circumstances as to constitute a 
OT>lv proper •hmg that he caoW Ho ?n the drcamstanres. | public nnieanre. The accused, who were Mahomedans 
TnfemiptloT)' as ii«ed in S. 22J^, I P. Code, contemrlaies I killed durine BaVrid. a row at dawn at a place 50 feet 
something far mnre serious, and far more ohstrurtive. I Hi^tant from a villaee pathway. It was actnally done 
By no stretch of language can the mere act of addles* I «,*)ihin a room in a hooce, though person^ walking along 
sing a presiding officer of Court during the pendency j e(yM see within and could see at least a portion of the 
of a proceeding amount to a culn^bfe Interruption, There was nothing to suegest that there was any 

(Din ^Jnh^med. Haicuw>*t intention to annoy the IHnks or any one. 

204 T.C. 299«44 P.L.R. 511 = A.T.B* 1943 Lao. 14 Held, that no offence was committed either under 

— g 226_ OlFence undir“lf<^<^'^ 2^0 or under S. 298. I P. Code, and the accused 

Court hut fw^rheard hv it. .. . , . J not therefore be convicted under either lecHon. 

There IS ample authority /or the proposition that tf ( Meredif% dind Sh/orer. /1 .) Sh^jK AMTaD n. EM- 

a remark is not adriresseri fo a Court, however rude or 
vulgar it may be it cannot he made the Auhfectofan 

offence under S. 273. 2.",? 

hapnenR to overhear it. t»”t i 

MatRai «. 2041.0. 299-44 P.L. R. 

611 =A.I.r 1 1943 Lab. 14. 

_ 229^—Proetfdine against lasaytr—LatUr 

refusing to apjogiso and stating he woutd make test 
ease. 

In a proceeding against a lawyer under S. 228. T.P. 

Code, neither the magistrate nor any other person has 
anv riJiht to coerce him into submiRcion or to extort any 
abject gnarafte* of hit”- If therefore, on being 
harr' pressed by his colleagues, he frankly as«erts that he 
would not tender any apology on fhe ground that he has 
committed no offence, and that on the question of law 
involved in the case he would like to secure a pronoun¬ 
cement from the highest tribunal, he is perfectly within 

bis right and does not transgress anv law. (ntn Voio- 
med n Hakttmat Rai &. Fmptror. 2041-0.299 


PRPOR 21 Pat. 316=203 T.C. 282=15 B.P. 16.6* 
9 B.R. 77=44 Cr.L.J. 30*24 P.L.T 16*A.I.B. 1942 
Pat. 471. 

■ S. 294.A— Gift—CoHvietion when there has been 


no ’'drawing''—Pfot l*gal. 


The word ‘‘drawing” in S. 204 A. I. P Code, cannot 
be ignored and must •be given its natural rreaning. In 
the first as well as the second part of the section, the 
Legislature contemplated an actual drawrng from 
a receptacle. An accu.«ed cannot be held 
under, S 204 a if there ha« been no actual drawing. 
(fr„rso'>n. r'\ Ptinnc PRosErnroR ». Vai.rura. 
I.L.R. (1942) Mad. 802=201 T.C. 617=16 ^M. ^4 
1942 MWN. 170*43 rr.I-.J. 761=66LW. 96* 
A.I.R. 1942 Mad. 404=(1942) 1 M L J. 228. 

-g. 295 —O.ffence under—Hut on agriculturtl 

holding n«ed as a mosoue-UeRtraftion of such hot 
landlofds anrl others See l94l Dig.. Col. 953. BECHAN 
jHAp. Emperor 23Pat,L.T 81. 

-44 P.L.R 611 -A.T.B. 1948 Lab. 14 I - 8. 59 S_Appllcahi 1 ity-KiIliPg of the ~w w 

-S 2it^4ppli'aiUitv ^ Warrant ease-Corn. \ distant from vilbge nathway-Ueesce. 

plaint disclosing offenee under 4?7. f.'P.Codr-^ ■ 5//Pf NAt CODE. 6, 290 21P*t.3lO. 

Sworn statement eonsi'tent with eomploint—Magistrate ;-8 298— C^.nvittion — SustainahUity^CleOfhn 

unghle to fudge extent »f damsgt roused hut taking east 1 img of dfliherate intent>en to wound relipotu ftmiPtt 

Mftd S. /. e. CJef^jUapfhn df nfahcmt \ 9d/M dm nikienhndttftsfr^ffHtiti /W 
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PENAL CODE (I860). 8. 299 

There can be no convictlcM nnder S. 398.1, P. Code 
for uttering insulting words* or making iniolHng ges 
lures, without a de6nite &nding that the acts were done 
with the deliberate intention of wounding religious 
feelings* There must be suffic ient materiah before the 
Court up>n which it could ba^ a finding that anything 
was done with the deliberate intention of wounding the 
feelings. In the absence of such materials or a clear 
finding*! conriction under S. 298 cannot be sustained. 
(M/tfdtfA 4nd Skrarer. J SHPtK AmjaP EM* 
PEROK. 2lPat. 316«203 TO. 282*16 RP.166" 
9B.B. 77*44 Or.LJ. 30*24 P.L.T. 16*A.I.B. 
1342 Pat. 471. 

' 8. 299— Ac<ustd giving Mew 4n recfiving hlw 

with hiovy tnstrumott on heod-^Act, not voluntary. 

Any blow on the head with a heavy implement is 
liable to cause a momentary disturbance of the faculties, 
if not actual concussion. The first normal reaction of a 
person so injured would be to make any possible move* 
menl which might have the effect of warding o(T any 
further blow, but without any fully conscious realisation 
of what he was doing. If the victim was carrying any* 
thing in bis hand, the first reaction would be to raise it 
in the direction from whkh a bh>vr had been directed. 
If a blow was given by him white he was reeling under 
the effect of the blow received on the bead it is reason 
able to as«^ume that it wg'^ given as a purely defensive 
Tnea.^are and probably without any conscious intention 
beyond that. His act hardly he called voluntary in 
any sense that will make It criminal, although it re<>olts 
in death, {fieckftt. /) HipiEUL-UL RfhmaN v. 
Emperor. 19810.860*14 E.L. 372*43 Or.LJ. 
439*43P L.B 721*A I.B. 1942 Lab. 33. 

" Ss 300 aBd 299—Murder—Intention—Injury 
on vital spot—Plea of abs^-nce of. intention to injure 
fatally—It avadahK 5/1041 Dig*. Col. 954. NGA 
KHWET V. The King. 197 I.C. 786-14 B.B. 148* 
43 Cr. L.J 266. 

S 300. paras li 2 and 3—4pplicabUiiy— 
Drunken man 8t«ibbing with knife—Iniury causing 
death—Offence. Stt PENAL CODE, S. 86. 21 Pat 250. 

"8. 300. Cl8. (2) and {Z^—Apphtohiity, 

It is incorrect to say that the words ^'sufficient In the 
ordinary course of the nature*' in the third clause of 
S« 300 can only be applied when death must be an 
almost certain result. If a person knowingly causes in« 
Juries w hich are more likely iocau«e death (ban not in 
the ordinary way, his offence falls under either the 
second or third clause of S 300 hen a person dies 
as a result of what is usually called a **merciless beat* 
ing'* the offence I'* one of murder. iYeung^ and 

AKMN SiKOH f. Emperor. ILB 
(1942) Lab. 145*202 I.O 315*16 B.L. 116*43 
Ot.L.J. 812-A.LR. 1942 Lab. 256. 


'8. 300. Ezeep. (4)— AppJicohUity. 


Under the fourth Exception to S. 300.1. P. Code.it is 
not sufficient that the fight was unpremeditated. It is 
further essential that the accused should not have taken 
undue advantage or acted in a cruel manner, {Ttk 
ChanJ onJ S4ie, J/.) EmPKROK v, PrIM SinGH 
8031.0. 605-44 OrL.J. 117»44P.L.B. 467-A-L 
B 1942 Lab. 301. 


' 8. 908~Applicability—Accused administcrin 
dhathura^Death caused by pneumonia developed const 
quent upon eapoeure o^Tasioned by unconsdousneas pre 
duced by Dhathura—Offenc#--Convic lnn for muw-#r^ 
SuMainahility. 5//I94| Dig, Col. 955. Vikeata 
CHALAM CHmY, /u rt, 19810 225*14 B El 

»<»■ 


PSNALOODS (1860), S. 802. 


' ■ - 8 . Z0%-^Afplit»HUt)r~Aecusfd stabbing' J/e/assd 

t» prfsunt latUr from tauiing further iniurits to 
atcustd — Offtnct-^Rsgkt of private deftnet—Burdtn of 
proof 

When an accused commits an act of violence npon 
another person apprehending further violence from 
that person, nothing further need he proved to 
establish that (he accused is acting in the exercise of his 
right of self defence. Where the deceased struck the 
accused with a stout stick and was prepared to strike 
him a second time, and the accused took out his knife 
and Slabbed the deceased who was physically a more 
robust man the accused could not be convicted of murder, 
but only of culpable homicide not amounting to murder, 
and it would be wrong to throw upon the accused (he 
burden of proving that he had in fact consciously 
exercised his right of self-defence when he used his knife, 
{Kineani Lakthmana Rao, //.') AMMII PtfJAKI, In 
re. 201 I.O. 609 = 15 R.M. 391-56 L.W. T26=> 
1942 M.W.N. 172=43 Cr.L.J. 753-A.I.R. 1942 
Mad. 295=f 1942) IMLJ-200. 

9g. 302 and 304—Appli-ahility—Accused strik¬ 
ing and killing believing object of her attack to be a 
ghost and not a living human being—Offence. See 
Penal Code. SS. 79. 302 and 304 1942 P.W N. 176. 


' '■ “8. 302 —Applicability—Attack on deceased by 
several accused—One alone armed with spear and 
others with lathis—Death—Offence — All accused if 
guilty of murder. See PENAL CODE, SS. 147. 148 AND 
302. 23 Pat.L.T. 684. 

-Ss 302 and 3o4 —Applicability—Blow on head 

of old woman with heavy stick with ferrule at end— 
Death' resulting—Offence—Sentence—Public prose¬ 
cutor representing only lesser offence committed—Effect 
1941 Pig., Col. 955. Kand»Swami SoI-aHaR,/« 
re. 19910 139=14 S.M. 661 = 43 OrL.jr.6l6 = 
A I.B. 1942 Mad 213. 

■S. 302 - Applicability — Blow with heavy stick— 
Severe injury sufficient to cause death inflicted—Death 
—Offence — Intention—Death if should be nece«sary 
consequence-S. 304. See 1941 pig,. Col. 955. 
Kabiippawa Thevar. fnre. 199 10. 133=14 B. 
M. 665=43 Cr.I».J. 521=A.I.R. 1942 Mad. 227 
(1941)2M.L J. 999. 

- S Zii2—Applieability—/ttiury by hatchet on 
ehesl with violence — Offence. • 

Where Injury has been caused with a hatchet by a 
deliberate biqw on the chest, struck with violence 
causing a mortal Injury, the offence committed is 
murder. {Davis. C. J. and Weston, y.) SiDIR 

Sumar p.EmPepor. IL.B. (1941) Ear. 626 = 198 
I.C. 110 = 14 E.8. 136 = 43 0r.L.J. 808=A.IE. 1942 
Sind 11 


mtmmiut oftnet. 

The mere fact that the accused was drunk at the time 

of the occurrence does not minimise the nature of the 

offence especially, when the finding is that he ran to 
h» house to fetch a halna and gave a > ‘vere Wow with 
It. (Varma and Rowland. JJ.^ JHIKTU BhocTA V. 
Empiror 199 I C 807= 14 R.P. 685= 8 B E B42- 
43 CrJi.J. 644 = 28 P.L.T, 76S=A.I.B. 1912 Pat. 
d27« 


-r® ?^,r;^5"^*“<^‘'''sidcratioos- Lesser 

penalty. See l94| Dig., Col. 9.'i7 Vca KhweTf 

ThiKinc. 1971-0. 786=14 B.B. Ufii 43*01?. J.’ 

88o. 

———8. 803—Sen^vnee—DmokvanHs of arcaaed— 
If Ja^nfifa le«**r peaxItY Srt I94l Pit.. Col. 957. 

SammahJ^INGH t. Ewrckox, 196 to. 858 - U S* 

L- 0^ 39B 
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■—S. 302 —Sentcnce—Exislence of mitigating cir¬ 
cumstances—Power of Sessions Judge to impose leaser 
penalty—Judge—If bound to pass death sentence and to 
make recommendation for commuting it. See 1941 
Dig., Cot. 958. SURIMUTHU PILLAI, /« r^. 43 Or. 
L.J. 56 = (1941) 2 M L,J 399. 

" . '-S. 302~Sentence—Mitigating circumstance— 
Rest ot the accused acting under the influence of the 
one responsible for the murder—Lesser penalty. See 
1941 Die. Col. 958. Sheo PraSaD v. EmperOR. 17 
Luck. 376-197 IC 701-4SCrL.J, 243«14 E.O. 
S53»194l A.Cr.C. 306=A IE. 1942 Oodli 193. 

S. 302— Sentenee-^Mitigaticn of—Blow by 
kaUhtt at ekonce meeting after ex^iange of ahtsts^ 
f roper sentenee. 

The meeting of the accused and the deceased was a 
chance meeting. The blow was not struck until there 
had been some interchange of abuse between the two. 
Only one blow was struck, though deliberately there was 
no mediiation to kill. 

Held, that the sentence should be reduced from death 
to tran.sportatJon for life. {Davis, C. J. and Wetton, 
y).SiDtK SuMARr. EvtpFROR. I.LJR (1941) Kar 
925 = 198 10. X10=14E.S- 136=43 OrL-J. 308= 
A.IE. 1942 Sind 11. 

S 302— Sentence of death — Separate sentence of 
Imprisonment under S. 201 —Propriety of. See l94l 
Die., Col. 958. Rama Goundan. fnre. 199 I.O. 
310=14 E.M. 681=43 Cr.L.J. 54S=AI.B. 1942 
Mad. 275 (2). 

■■■ — Se 304 and Z2^—Death earned in long drawn 
out fight—Absence of intention to kill—Offence eonmil- 
ted. 
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injury as is likely to cause death. In the case cf a 
charge under S. 302,1.P.Code, It» the duly of the Judge 
to consider 6rst of all whether the case is not murder si 
deflned in S. 3t0 and If be considera that it does not 
fall within the definition, to give reasons. Knowledge 
in such a case is a matter of presumption and a person 
must be presumed to know the natural consequences of 
bis act. If the accused intended to cause such injuries 
as were likely to cause the death of the deceased it must 
be presumed that they knew that such injuries were 
likely to cause death. The first part of S. 304 should be 
applied only where the offence is not murder by rea«on 
of its falling within one of the exceptions in S. 300. 
{Bennett and Ghulam Hatan. J J.) GaJRAJ v. EM¬ 
PEROR. 200 10. 600=15EO. 17=1942O.WN 318 
= 19420A 224 = 1942 A.W.B. (0.a)211=1942A. 
Ot.O. 102=43 Cr.L.J. 634=A.I.B. 1948 Ondb 368. 

-Ss. 804 (1 8Qd 326—No intention to cause 

death—Death actually caused—Common intention to 
cause grievous hurt—Offence made out. See 1941 Die., 
Col. 959. SuLAiMAN V. The Kino. 43 Cr.L J. 123. 

-Ss. 304A 304 and 302—Accused driving lorry 

at high speed and cao<ing death — Offence committed. 
See 1941 Dig., Cot. 959. GURDEV Singh v. Em* 
PEROR. 197 1.0. 660-14 BL 272 - 43 Or l.J. 229. 

-S. 304-A—Applicability—Accused keeping j»i- 

son in farm house—Farm servants drinking same taking 
it to be arrack—Death caused—Offence. See 1941 
Pig, Col. 960. AGSSTHVAI-INOa GnuNDAN EM- 
PEROR. 14 E M. 348 =43 Or. LJ. 120. 

—S S04-A— Ne^igent act — AccureJ toUh loaded 
gunwatching dramatie performance—Death caused by 
gun going off in an unexpected sham ecuffle—If an 


In a case of sudden fight in *^*J***^ ®^ge°J ’’^Where the accused who was in fear of being attacked 

a sudden quarrel where 6 by dacoits had with him a loaded gun while he wai 

death is caused tn the course© P , j watching a village dramatic performance and he wai 

attacked by an actor acting the part of a drunken dacoit 
with a view to merely give a realistic effect and In the 
unexpected scuffle following the gun went off and 
wounded the actor who died, it was held that the accu¬ 
sed by merely standing auieily in a comer andjooking 
on at the performance while holding a gun which wm 
loaded and cocked and thereby creating a situation in 
which a third person might come to his death by an 
unprovoked assault on the accused, could not be said to 
be guilty of a negligent a::t or of causing death by a 
negligent act. {Yorht.J.^ BaBU Ram v. EmpEROR- 
203I.C. 128 = 43 Cr.L.J. 921 =1942 AOr.C. 132= 
1942 AWE. (HO) 263=1942 A L.W. 893-1942 
A.L J. 321 = A-I.B. 1942 A. 328. 

-S. 307— Applicability— Tests—Administration « 

powdered glass 

S. 307. See 1941 Die,. Col. 960 Empiror n. 
Gangoo. I.L.E. (1942) Nag-122=43 Cr.L.J. 64. 


and there was no intention to kill, the 
properly be convicted only under S. 325. L • ' 

..ot under S. 304,1. P. Code. 

E.MPEKOU 2031.O. 646 = 1942 A.W.B 'H W 269 
= 1942 A.L.W 686-1942 A.Or.O. 204 -44 Or.tJ. 
110=A.I.E.1942 A. 400 

——Ss 304 and 300 . B« l—Killing under grave 
0S. out »DQ Relevancy of num- 

‘swip'd 

Tr,ri« Sub- Inspector was chased by a mob, was 
ov«£and bLen to death. The only evidence for 
fhp mosecution was that the accused were members of 
he mob which had collected round the Sub Inspector. 
Whether they took part in the chase and beating of the 
Sub* Inspector could not be ascertained, 

Held that the accused could not be convicted under 
S. 304 read with S. 149. The accused might have been 
present when the noisy mob sorronnded the Sub-Inspec¬ 
tor in the village but the crucial question wai whether 
they chased the Sub inspector with the intention of 
overtaking him and beating him to death. {Harries, 
Cl and Manohar Lalt y) BF.SaNGI KUl V. EM» 
PEROR. 1991.0. 317=14 E.P 688=8 B.E. 639=43 
Gr.L.J. 649=23 P.L.T. 131=A.I.E. 1942 Pat S21. 

,_ Scope of the first part of the section—\ 

Duty of a fudge In dealing with a tkargt under S. 302. 

' j( Is wrong to think that the first part-of S. 304.1. P- 
Code creates a special kind of offence and may 
aODliedip all cases i/the act by which the deathi# 

to rfema wftb tlje htwthw of C3*a>tqg, woi 


•S. Scope. 


The onlv act which could all within t^ pumew M 
S. 307 is an act which by itself most />« 
capable of causing death in the 
coarse of events and accused’s LTnu S 

limited to the act which hem fact did, and cann^ 
extended so as to embrace the 
act which he might have done but did not da {Al 
fC.) GHULArtSABIARF^EMPEROR IW tO-JW 

T'U B. PeBk. 90 = 43 Or-LJ- 595»AI.B.J^ 
^^ 1^324 and ^ZB-ApplMlity-Cut 

Etidenee ineonelmive at to extent of damage to bong- 

" Thl'isttinj of o bone does not ne e«.;rill in«^« * 
fratturt df Aat bdBt- Wkwe efrtdWW nWtjyp 
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« bone has be«n cut and. there is nothing whatever 
*0 indicate the extent of the cot. whether deep or a mere 
^cratch upon the surface, the evidence as to the damage 
the bone being inconclusive, it is Impossible to say 
Sat it amount, to grievous hurt so as to render the 
offender liable to conviction under S, 326, I. P. Code. 
He can only be convicted under S. 324. I. P. Code. 
\MtrtdUh and Shtanr, JJ.) MaTUKDHARI SiNGH 
». Emperor 2001.0. 296=14 B.P. 654 = 1942 P. 
W,N.106=8B.E. 668=43 Or.L.J. 611=23 PX.T. 
633-A.I.E. 1942 Pat. 376. 

. 8 a. 324, 825. 426 and 452—CtfwrV/row under— 
Mere Proaf of presence in the unlawful assembly—It 
enough to iustify tonviction—Proof of pjri played by 
each aceused~‘A/eeessity. 

The mere fact certain persons are proved to have 
been members of an unlawful assembly would be 
enough to support a conviction of them for the offences 
under Ss. 324, 325. 426 and 452, I P. Code, in respect 
of acts done by the riotous crowd. It is not necessary 
to establish precisely what part each of these persons 
took in all or any of those incidents or acts. {Yorhe, 
/.) Iqbal Ahmad t». EMPtROR. 1942 A.W.R. (H. 
0.)S79 = 1942 A.LW. 686-1942A.L.J. 687-A.l. 
B. 1943 A. 49. 

-S. 325— Sentence — Sentence of mere /f«/— 

Legality. 

The wording of S. 325,1. P. Code, makes it clear that 
on a conviction under that section there must be a 
sentence of imprisonment, whether a fine is imposed or 
not. A sentence of mere fine is not a legal one. 
{Horwill, J) VINKATASUBBAYYA, In re. 203 I.O. 
426-1942 M.W.N 877 (l )-66 L.W. 364 (l;«44 
Or.L.J. 66 -A.I.B. 1942 Mad. 550-(1042) 1M L.J. 
696. 

.— 3.882— Applicability—Police officer investiga¬ 
ting into offence under S.Zlsi, I. P. Cede—Attempt to 
teareh house believing that kidnapped girl and offender 
are in that house—Absentt of warrant under S. lOO, Cr. 
/>. Code—Assault by owner or ouupier o! house— 

Offence. . . „ 

S. 165, Cr. P. Code, empowers an investigating Police 
Officer to make a search for anything necessary for the 
purposes of his Investigation. Where In the investiga¬ 
tion of an alleged offence under S. 353,1. P. Code, the 
police officer has reason to believe that the kidnapped 
girl and the person who Is alleged to have kidnapped 
the girl are in a particular house, he can search the house 
though he is not empowered with a warrant under 
S. 100, Cr. P. Code. The owner or occupier of the 
house is bound to allow the police officer ingress into the 
house and afford all reasonable facilities for a search 
therein. The officer is doing this in the discharge of bis 
duty. If the owner or occupier of the house assaults the 
police officer, he is guilty of an offence under S. 332.1. 
P. Code, and liable to conviction. It is no defence to 
the charge to plead that the police officer bad no warrant 
under b. lOO, Cr. P. Code. {Dhatle, /.) LaCHUMAN 
Singh V. Emperor. 197 I.O. 827 = 14 B.p 876 = 
8 B.B 30T>'4SOr.L.J.279-A.I.B. 1942 Pat. 281 . 

— 3. ^i—Applieab$iity—Offence under S. 5, 


PENAL CODE (i860). 8. 372. 

confinement of a person without a warrant for an 
offence under that section jnust be held to be unlawful 
an<f a police officer who so confines a person is guilty 
of an offence under S. 342, 1. P. Code. {Latis, C.J.) 
Haji Mahomed Khan v. Emperor. I.L B. (1942) 
Kar. 94 » 2021.0.681=16 E.S. 68 = 43 Or.L.J. 888 - 
A.I.B. 1942 Sind 106- 

-Ss. 362 and 363—Resistance to warrant not 

completely without jurisdiction—Offence made out. 
i'rr PENAL CODE, SS. 99.352 AND 353. 1942N.L.J. 
60. 

—3. 868—Assault in resisting time expired warrant 
of attachment—If an offence. See l94i Dig., Col. 963. 
Raghubir V. Emperor. 17 Luck. 311=48 Cr.L.J. 
60=A.I.B. 1942 Oudh 67. * 

-8. Corroboration of complainant's story— 

Necessity when accused admits sexual intereourse— 
Proof of absen :e of consent of complainant. 

It is not correct to say that in a case of abduction 
involving sexual intercourse, that there must be always 
corroboration of the complainant’s story. When the 
sexual intercourse is admitted by the accused, it is not 
'necessary that the details of the alleged sexual inter¬ 
course should be corroborated, although any Court 
would normally require corroboration of the woman’s 
statement that intercourse was without her consent. 
That does not, however, rest on any technical rule of 
law ox {.Beaumont, C.J .Wadia and Sen //.y 

EMPEROR V. Kasamalli MirZaLLI. LL-B. (1942) 
Bom. 384 = 1991.0. 202=14 B.B 367 = 43 CT.L.J. 
629=44 BomLJS. 27=A.I.B. 1942 Bom. 71 (F.B.). 

8. 361—Explanation—** Lawfully entrusted’ 
Interpretation—Entrustment—If may be presumed 
See 1940 Dig., Col. 1006. NaTHO SlNOH EMPEROR 
I.L.B. (1942) Naf. 84. 

8. 861 —Minor voluntarily leaving guardian's 
bouse—Effect. 1941 Dig., Col. 963. ISRAR HU- 
SAIN V. Emperor. 17 Luck. 128. 

— —8. 861,Bxpl.—Be Pacio guardianship—If can 
be set up agasntS legal guardian. 

Meredith. /.—Although the Explanation to S. 36l, I. 
P. Code, extends the accepted definition of the words 
'‘lawful guardian” under the civil law, yet as against a 
person who in fact is the civil law guardian of the 
minor. Mere/r/urto guardianship cannot be set up so 
as to convict the real civil law guardian .of an offence 
nnder S. 36l, LP.Code. {.Meredith and Shearer. JJf) 
Dhuma Manjhi V. Emperor. 20 S1 0 .163= 16 B. 
p. 161-9 B.B.67-4S Or.L.J.918. 

- S. 366 —Offence under — Husband removing 
minor unfe from father's custody. 

It may well be that, when the husband of a minor 
girl seeks tbe assistance of the Civil Court in obtaining 
the Custody of bis wife, tbe Civil Court may, for good 
and snfl&cent reason, decline to give him tbe custody of 
her and permit her pxreots to retain ber in their custody 
until she reaches maturity. But it by no meanN follows 
that, if such a husband seixes an opportunity that pre¬ 
sents itself to him of taking his wife into his own cus¬ 
tody. be commits an offence nnder S, 366,1.F.Code. A 
busbaud becomes the lawful guardian of hia wife as 
soon as (he marriage ceremotty hs'. been performed, and 
it is immaterial whether or not bis wife has then 
attained pabmty. (Meredith modShearar, JJ.) DhUUA 


Bombay Prevention of Gambling Act—Amts and eon- 
^nement by Police Officer wttheuS warrant—Legality— 

Liability of Pelict Officer—Offence, _ _ _ „ 

It cannot be held th»t offences under the Bombay i ManJI t>! EnpsrOR. 9 b!b. OT- 43 'crX-iT b's- 


Prevontion of Gambling Act an all cogoiuble. Offeocea 
foi which special authority to airest \i given (0 special 
officers are not cognl/able offences within tbe dermiiioo 
of S. 4 fl)(4)of the Cr. P. Code. An offence under 
S. 5 of the Bombay Preveniioh of Gambling Act Is not 
a co|niuble offence, end cooseqaeniiy the ermt and 


203 1.0.168-16 B.P. 161. 

- ' ■8a. 872 atm 373 —Relative scepe—If correlative 
of each other. .Trr 194| Dig.. Col. E-mi-eror r. 
GORDHAN KaUDaS. 1X.B. (1942) BOO). 7-196 X-C. 

661-14 U 337-43 0rL4. 400 -AXB. l»a 

Bon. 33. 
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373 —Applicabliity—Girl of 17* years volnn- 
tarily going with accused—Accused exercising no control 
over the girl and not preventing her from doing what she 
liked—Otfence. 1941 Dig., Col. 964. EmPkrOK 

p. Gordhan KaLidaS. LL.R.-(1942>Bom. 7*198 
10. 661=14 E.B. 337 = 43 Cr.LJ. 400=A.I.B. 1942 
Bom. 23. 


■ "S. Zl%~-Convittien—Charge of rape—Necessity 
for corroboration of complainant's evidence—Nature of 
corroboration—Charge to fury—Duty of Judge —A'iw" 
difiction—Effect of. 

It is a very well-settled rule of practice in India that 
in rape cases the evidence of the complainant must be 
corruborat^ The nature of the corroboration must 
necessarily depend upon the faas of each particular case. 
Where rape is denied, the sort of corroboration to be 
looked lor is medical evidence showing injury to the 
private parts of the complainant, injury to other parts 
of her body, which may have been occasioned in a 
struggle, seminal stains on her clothes or the clothes of 
the accused or on the places where the offence is alleged 
to have been committed; and In all cases importance is 
attached to the subsequent conduct of the complainant 
whether she makes a charge promptly or not is always 
relevant. Subsequent conduct, by itself, though impor¬ 
tant, is not enough, because a witness cannot corroborate 
himself or herself. It is the duty of a judge in a trial 
on a charge of rape to sufficiently direct the jury on 
he question of corroboration. He is bound to cell the 
jury that it is a rule of the Court, in cases of rape, not 
to act on the evidence of the complainant without some 
corroboration, and when there is no corroboration, to 


PENAL CODE (1860), S. 379. 

to tahing possession—If amounts (0 consent of purchastr 
of lorry—Question of ownership^ relevancy. 

Where a motor lorry bought under a hire purchaM 
agreement is seized for non payment of the instalment! 
due by the purchaser complainant, the taking over of 
possession of the lorry without the consent of complain¬ 
ant even if it be with the consent of the driver and 
cleaner thereof, is an offence under S. 378, Penal Code. 
The possession of the driver and cleaner is only posses¬ 
sion of the master and when their master that is the 
complainant has not consented to such possession being 
taken by the accused, it amounts to taking possession 
without the consent of the person in whom the legal 
possession is vested and the offence falls under S.378. In 
such a case the question whether the ownership had or 
had not passed to the complainant is wholly immaterial, 
as S. 378 deals with possession and not ownership. 
{Ghulam Hasan, J.) RANSOM v. TRILOK NATH. 17 
Luck. 663*19910.757=14 B-O 630*1942 ACr. 
0.82=43 Cr.L.J. 678=1942 A.WE (00)112- 
1942 O-W.N. 161=1942 O.A 91-A.I.E. 1942 
Oudli 318. 

-8. ZIZ—Theft—Fisk in pond—When can form 

the sub/eet of theft. 

As long as water flows in and out of a pond thereby 
enabling fish to enter and leave it, the fish are free and 
in a state of nature, and $0 no more belong to the owner 
of the pond than a bird that settles on a tree in a 
person’s garden belongs to that person; but when once 
the water has fallen to such a level that fish cannot 
leave it, then they are trapped and consequently in the 
possession of the owner of the pond. Then any person 
«^o takes fish from chat pond without the owner> 


direct the jury that fheir proper course is to return a 1 necessarily com- 

verdict of not guilty. Where the judge does not leltue {HorwHl,/.) KkiSHNa KKDDI e. .VJUNI 


jury (bat it was their duty not to act or* the uneorrobora 
ted testimony of the complainant in view of th® 
ence of the Courts that such evidence is not sofficieritly 


APPA KedDI 204 10. 267=65 L W. 696=1942 
M.W.N. 728 (1)=AI.E. 1943 Mid. S4=(1942j 2 


ence ot me c^ourts that suen evioentc is l j 553 

reliable, there is in law non-dU^^^^^^^ ! —Sa. 378, Eipl. 2 and Z^-Mcre cutting of 

guilty cannot TaTYA. I crops-When amounts to theft. 

Slo E B 1 = 43 Or.L.J. 621 = 44 Bom. Under Explanation 2 to S. 378,1. P. C^e a moving 

Si 216 = a:i I ?^2 30^121 (E-B ). I effected by the same act which effects the Severance 


•3. VIZ—Proof of offence—Essentials of. 


may be a theft. Hence the mere cutting of crops would 
Jamounttotheftandit is not ncces-ary to show that 
It is an essential part of the they b»d been removed. {Atarwal. /) JahONATH 

should have been not only an assault Empvror. 2011.0.248 = 16 B.O. 74 = 1942 O.A. 

tration. The only witness who can prove ^4l $ the j 444^1942 A-W. 

woman. In practice, /“J R. (C.O.) 277 = 19^ 

entirely depends on the credibility of the woman so far ^^g' 

as the essential ingredients are concerned, the other -g Accused lifting purse 

evidence being merely corroborative. from pocket of complainant but caught by complainant- 

vital in a case where the woman ,8 married and the 

medical evidence in no way corroborates the charge of The accused was caught while attempting to take the 
rape. The presence of spermatozoa indicating ^men of P W 1 who seized the purye from 

found in the woman's genitals or on her i» by no P ^ 1 ,, j^at although 

means final in the case of a “^r^ed woman ^ the purse for the purpose of 

Zj 6?6-XVe 1W2 Mad’fsl -mSnl theft, he did not actually commit theft as he 
14E.M.667-430r.L.J.676-AI.E.1942Mad.286.l 

_ 8.Z7S—Sen(ence—Sentence of transportation for \ that the offence fas one P“"‘®“*5‘® 

ground of case being very grave ^Propriety. S. 511* and not under S. 3/9. L P* Code. { o * 
The ordinary sentence, for rape varies from 3 years' /.) Duf^AlSWAMl MudaLI, 
to 5 years'rigorous imprisonment In very bad case a = 1942 M.W.N-376=A.I-E. 1942 MM-o “ 
erntence of seven years is sometimes given. But a 1 M.L.J. 691. 


sentence of transportation for life is indefensible in a 3 . vt^—Offence under— Complainant purchasing 

rape case, even if it be a very grave case of rape by a dealer—Accused sKOtehing it away fre 

police constable. {.Beaumont, C.J^ Wadia and ■ - .... .r as 

Wassooiew. //.) EmperOR v. MaHADIO Tatya. 

200 LO. 261=16 E-B. 1=43 Or.L.J. 621=44 Bom. 
l b. 216 =A.I.E. 1912 Bom. 121 (P.B.). 

•3. ZlZ—Sciture of motor .lorry bought under 


kin purchase agreement—Consent of driver and eleosecr 


his hands asserting monopoly in matter of purchase 

The complainant purchased some fish from * 
dealer who was a new comer. The accused as eao 
the local dealers trying to maintain monody in 
matter of purchas* from rbe fishermen snatched the wn 
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away from his hand at the same time taking alt the 
fishes of the local dealer, and when the complainant 
protested, he threatened to a>sault him. 

Htid, that the accused clearly infringed the provisions 
of S. 379,1. P. Code. (Roxhurgh. J ) kisni HaldaR 
f. MONORANIAN PRAMANlK. 202 10. 659 = 15 fi-C. 
390»43 OcL J. 886. 

Ss. 380 467 and 71— ConvitUon both under 
S. 380 u>»<f 5 “. 457— LegalUy — S. upphet, 

S. 457, Penal Code, cannot be considered to be a bar 
to a conviction for the offence committed after the 
house trespass or house-breaking. Hence conviction 
under both S. 380 and 8.45715 not illegal. S. 71, 1. 
P. Code, has no application to such a case because the 
offence of theft is no part of an offence under S, 457. 
{.B-nnett, J.) SiTAL P EMPEROR. 17 Luck. 613 = 
1971.0.710 = 14 E.O. 351 = 1941 0 A. 1065 = 1941 
O.W.N. 1366=1942 A.W.B. iC.O.) 6=48 Cr.L.J. 
252=1042 A.0c.0.48=A.l.B. 1942 Oudb214. 

8. 384/109— under — JnUiluting false 
eamplaint to bring pressure on debtor to pay debt. 

The institution of a false criminal complaint against a 
deStor in order to bring pressure on him to pay 
bis debt is not dishonest within the meaning of S. 383, 
I. P. Code, read with Ss. 24 and 23, if the complainant 
is-Iegally entitled to realise his debt, and will not, there¬ 
fore, amount to an offence of attempted extortion. 
But if the debt had been cancelled by the Debt Concilia¬ 
tion Board, there will piima fade be a dishonest inten¬ 
tion within the meaning of the section as the complainant 
is not legally entitled to recover it, and bis act will fall 
within the definition of attempted extortion. {Bhidt 
and Blatier,JJ.) BllAI LAL CHANI) p EMPEROR. 

2021.0. 452=15 R.L. 148=43Or.L.J. 849=44 PL 
B. 429=A.I.B. 1942 Lab- 253. 

•-Ss 890 aad 894—“For that end"—Meaning- 

Accused assaulting complainant dming quarrel and then 
committing thefl—lf guilty of offence. 1941 Dig. 
Col. 96b. Bishambar Nath p. Emperor 1941 a' 
Or.O 822. 

■ — — "8. 392—A'oWrry on the highway — Deterrent 
tentenee. 

Highway robbery Is a very heinous offence and it 
should be punished adequately in order to deter other 
persons who may be inclined to commit it. In such a 
case the value of the stolen property should n< t be the 
criterion whereby the amount of punishment is to be 
determined ITAomas, C./.) JaGaNNATH P. EMPg. 
ROR. 17 Luck. 616 = 198 LC. 714^14 R.O. 449 - 
1941 A W B (0 0 ) 402= 1941 0 A. 1018^1942 A 
Or.O. 20-1941 O.W.N. 1869=480r.L.J. 4l6=Al' 
B. 1942 Oudh 281. 


— 8 -395—Motive—Relevancy—Evidence of 1 

conduct of- accused in guise of evidence of moii» 
Conviction ba-sed on—.''UstalnalMlity. 5^ 1941 ^ 

Col 96'». Arjun Panda ». Emperor. 21 Pat 
-197 10. 647=8BB.264‘14 R.P 867 = 43Ci 
J. 230-1912 P.WJT 124-88 P.L.T. 494* A 
1948 Pat. 199. ^ 

-^ 3*5 and 397-Offence8 - Semen es-F 

43CrLJ9V^ Cot. 967. Bansi i Emper 

-3-395-^ntence-Offence on Highway bet* 

tur>seland sunrise If aggravation of oflen^ 
1941 Dig.. Col 967 Adhjk U*L PatHa^I; i 
PlROR 200I.C.808-14R.P. 666 - 8 R^ J 
M P.L.T. 476-13 Or.L.J. 616.Axk Wia" 

" ®- 398—*5«ntence. See 1911 Die r 
HLA San r. The King 199 1 . 0 . 147 ^ 
-«0r W. 6 a 6 -AXB 1942 Bj«n i9 


PENAL CODE (1860) S. 403. 

8 . Z99—‘/Hgsedients of ofenee^^Preparation** 
—Whit <unstitutes—Preparation and esssembty— Dis- 
tinetioH—Inference of intenUon from tonduct of mem- 
bert'if party—Relevancy and value of—Presumption 
as to intention. 

Ordinarily it is no offence to make preparation for 
committing a Clime until the stage of preparation has 
passed and that of attempt is reached. But under S. 
399, l.P.Code, it is an offence to make any preparation 
for committing dacoity. S. 399 is one of the three sec- 
tionsin the Code in which the preparation to commit 
an offence is made punishable. It is not possible to lay 
down any hard and fast rule that any particular 
act or any particular kind of step towards the commis¬ 
sion of the offence is necessary to constitute “pre* 
paration." The essentia] thing is that the prosecu¬ 
tion most prove that there were persons who had 
conceived the design of committing dacoity. Once the 
existence of such a conspiracy has been established, then 
any step taken ni*b the intention of forwarding that 
doign .nay justify the Court in bolding that tbeie has 
been “preparation” within the meaning of S. 399,1. P. 
Code. Where it is found that a large number of persons 
from neighbouring villages had gone in one or more 
groups to a destination to which they have not shown 
that they had any lawful purpose to go, and that there 
were meetings at a near place of persons who were sub¬ 
sequently found absent from their homes at the relevant 
time, that is an indication from which a concerted pur¬ 
pose can be inferred in the departure. The conduct of 
those members of the party, who aie found a^b near 
village, in failing to give any satisfactory explanation of 
their presence and also in the inquiries made by some of 
them as 10 who in those villages had money, can be 
taken to suggest that the object of the journey of these 
perwns was a raid on properly. Inference from these 
individual acts is no way conclusive, but the intention 
underlying the conduct of any individual can seldom be 
conclaslvely established. But if the prosecution does 
e^Ublish that ihecbarauer and circumstance of an act 

? particular intention, then 

under S. 106, III, (j) of the Evidence Act it may be 
assumed that he bts that intention unless he proves the 
coniraiy. Where all the circumstances proved are in 

every way insistent with the setting out of an expedi¬ 
tionary paity vriih a view to the commission of a vioUnt 
crime and lead to the inference of a design to commit 
dacoiiies It can taken that it was for this purpose that 

although it is not 
arms woen that was 
^ J i L*" out for that pur- 

*o«Jing of Ss. 399 and 402 LP 

'J- " 2 !*' L«gi-Uture wanted to draw a 

b h* fUrih*’"'*" P^P^aiioo for a dacoity and assem- 
Ibj for rbe purpose of commiiting dacoitTv In the 

vjse of ^mNing for dacoity ihfre^i?W aSM^S - 

SwW riSSSd Sf*'"" something 

assembly can 

be sa^to be preparing to commit dacoity When it 

■o*niber.‘S Yhe 

‘hat roine 

held th« ,slT‘!^ «l»»aoti.l men.lt most be 
held that they pa-wed the stage of assembly and were 

unlr <*ac^'y»o as to be Uable 

». e.MPBROR. 81 Pal. 667-a.IA 1943 PAt 68. 

——S« 403 ud 405—Partner—Liability to be coo- 
Ttctfd uodw. 1941 . Col. 968. V.V.RRODV 
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PENAL CODE (1880). 8. 405. 

9 . k. C. Reddv. 1971.0.797-UB.B. 14S<>4S Cr. 
L.iX. 263. 

—S. 405 and Or. P. Code (1898), S. 181 (2)— 
Breach of trust — Jurisdiction—Trust to be carried out 
€t place M — Misappropriation of trust funds at place B 
^Proper forum. 

Where the object of a certain trust was the spending 
of monies on charity and reli^ous purposes at place 
M and the trustee was alleged to have misappropriated 
the money at place B, it was held that it was the Court 
at place B, that bad jurisdiction to try the case and not 
the Court at place it/, for the alleged breach of trust 
was committed only at the former place, {Allsop, J.) 
KUNJ BEHARI LAL&. BRAHAM DaTTA. 20310 630 
“1942 A.LW. 676=1942 A.Cr.O. 194 = 44 Cr.L.J. 
102=1942 A.W.B. (H.C.) 313 = 1942 A.LJ.669= 
AJ.E. 1942 A. 439. 

« Ss. 405 and 409— behalf of Bank 
by authorised agent~~’Sale by agent and proceeds withheld 
from ban^—Offence committed. 

Where a person authorised to act on behalf of a Bank 
purchases G. P. Notes, he becomer at once entrusted 
with them on behalf of the Bank. It cannot be said 
that there is no trust. Hence when be subsequenily 
■ella the G. P. notes and withholds the sale amount 
from the Bank, be misappropriates money entrusted to 
him within the meaning of S.405, I. P. Code, (,4/iir- 
wal y.) Ramnath Dave v. Emperor. 202 1 0. 
382=16 B.0.123 = 1942 O.A. 341=1942 O.W.N. 486 
-1942 A.W.B. tC.O.) 296=1942 A.Or.O. 161=43 
OZ.L.J* 8S0 = A.I.B. 1942 Oadh 473. 

__^Ss. 406 and Vld—Applicability—prof^ 

obtained by trick—Offence—Conviction under S.dw— 

Sustainubility—'Sntrustment". ^ ^ 

When a person obtains possession of property 

•noth., by of a Tick, h. « "7" 

that property witbin the meanmgot b. aio, i. 
lo as to be liable to conviction under S 406 L P- Cod«- 

Once a person obtains Code, is coin- 

offence of cheating under 1 » an offence under 

picted and he cannot be of 

S. 406. with respect to the P ,he confidence 

confidence and It ‘J‘P^‘ js a true consent. There 

was freely given i, obt.nintd as a result 

U no true consent if mihaN EMPEROR, 

o* » 284=^3 I.0.609=16 E.B 84 - 

' SB 106 and 410-s,-r < 

suits in respect of the same matter 
The fact tha -wjmirial proceedings for the trial of 
M that involved .n ^“""J^^PjOof the Penal Code are 

'iJno reason for staying the criminal proceed- 
f*l^«hich are quite independent of the decisions m the 
Tuits which would only be decisions between the 
mnlainaotand accused and not decisions between the 
SL and the accused. (.Allsop. /.) PaNNA LaL r 
wuPEROR. 1942 A.LJ. 610=1942 A.W.E. (H C) 
ES=19^ A.L.W.540= 1942 A-Cr-O. 186=A.LE 


^ 407 —Essentials of offence—Dishoriest inten- 
♦tnn— Necessity to prove—Act done in anticipation of 
I-.hlch would later make it offence—If offence. See 
loit Die Col. 968. BARON VON DINCKLACE^. 
I-^Lror 1981.0. 643=1942 MW.N. 41 = 14B. 
y 183=43 Or.L.J. 396=A.IB. 1942 Mad. 182= 

(1041) 2 p. Code (1898). S. 222- 

Cbarge m respect of offences under S. 408. Z. P. Code 


PBNAL CODE (1860), B. 411. 

—■Item and time, if should be given. See 1941 Dig, 
Col 968. Wazir Sinoh p. Emperor. 17 Lack. SM 
=197 1 0. 266-14 E.O. 306-48 Or.L.J. 163-A.l 
B. 1942 Oudh 89. 

“ 8. 408—Offence under—Manager receiving 

employee’s money and failing to account—Nature of 
liability. l94l Dig., Col. 968. WaZIR SiNGH v. 
Emperor. 17 Luck. 363=197 1 0. 266=14 E.O. 
306=43 Or.L.J. 163=A.I.B. 1942 Oudh 89. 

-8. 409—Applicability—Village Mun&if retaining 

revenue collections for short time before remitting same 
to the treasury—Offence. See 1941 Dig.. Col. 9W. 
MUTHUSaMI UdavAN. In re. 198 1.0. 893=14 B. 
M. 610=43 0T.L.J. 446. 

“■ — 3. 409—Banker falling to repay money paid 
into current account—If guilty of offenc^-Uanker and 
customer—Nature of relationship. See 1941 Dig., Col. 
96^. Parrashi S'. Emperor. 199 I.o. 47=48 Or. 
L.J. 461=14 E.O. 626=1942 Comp O. 17. 

• 8. 411—Conviction—Basis of—Perion in posses* 
slon of stolen property not asked to explain possession— 
Doubt as to prosecution case about possession—Convlc* 
tion—Sustainability. See 1941 Dig., Col. 970. BaiDVA 
NATH MohaNTY V. EmpEROR. 1971.0 664 = 8 B. 
B. 248-14 B P. 366=43 Or.LJ. 234 = 1942 P.WN. 
128^23 P.L.T. 500-ALB. 1942 Pat. 146. 

—S. kW—Conviction—Essentials to be proved— 
Duty of proueution—Accused when bound to explain 
possession. 

Before a person can be cooricied of an offence under 
S. 411 , 1 . P. Code, it must be shown that the property 
in bis posseesion is stolen property. A Court might 
suspect chat it was stolen properly, but It Is for the pro 
secution to prove aflirmatively that the property is 
I stol^. Once the prosecution proves that it is stolen 
property, the Court may presume that the person ir\ pos¬ 
session is either the thief or receiver of stolen property. 

In the absence of an explanation by him he may be con< 
viaed, but before he can be asked to explain, it has to be 
established that he was in possession of property proved 
to have been stolen. {.Harries. C.J) GOBiNDA 
Maharana V. Emperor. 20l 10.206=43 Cr.L.J. 
648 - 8B3. 773=16 E.P. 61=8 CutLT. 17=AI. 

R. 1942 Pat 804 (1). 

■- S. 411—Conviction — Sustainability—Prosecu¬ 

tion not proving possession of stolen property—Failure 
of accus^ to give explanation—Conviction—Legality. 

Evidence act, s. 114, ill. (j)and Penal 
CODB yS.4l2. 8B.B.393. 

-S. Ill—Proof—Stolen buffalo—Possession 4 or 

5 months after theft—Inference of guilt. 

Possession of a stolen buffalo fiveor»ix or even tour 
or five months after the theft, is not such posMssion m 
will constitute proof of an offence. {Daws. C. J-^ 
Weston. J.) HaSHIN t-. EMPEROR. I-L-E. (1^2) 
Ear. 186 =201 LO. 732-16 B.8.22=43 Cr.LJ. 771 

=A.LB. 1942 Slod 86. ^ ... 

-8. kW—Stolen goods found in room of which 

accused was sole occupant -Inference of his knowledge of 
their presence in room—If justified. 

Although the accused was the ‘“J 

room in which the stolen articles were found, it does uck 
necessarily follow that hemust have been aware onoe 

presence in the room of all the articles 

therein. It is incumbent upon the Judge to coosiaer 

^be circumstances of the occupation of the rwm 

consider whether it was reasonably 

persons to introduce the articles 

the accused’s kn^.wledge. The mere fact that be fa M 

to prove that he had guests in bis bouse in the previoM 

pightisnotmiieelfiofBcisnt to prove that the circutn 
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FENA.L CODE (i860). S 412. 

• 

Stances of his po;isession of the hoaso were such as to 
preclude the reasonable possibility of the other persons 
iniroidciiig the stolen goods into the house. (,LoJge 
and tioxburg, JJ.) INUU BHUSAS PaLi-. EmPKKOK. 
199 1.0 44i=* * 14 E.O. 631=43 Or-L-J. 561=A.I.E. 
1942 Oal. 440. 

' '3. 412— Burden proof-^Potftftion of property 
taken away oy daeoits—// proof of offence. 

Mere possession of properly taken away by daeoits at 
the time of commission ui dacoity will not be surficient 
to biiqg home a charge under S. 412. It must be proved 
that the accused oad knovrlcUge or had reason to believe 
that the possession of the property was transferred by 
the Comission of dacoity, {^Rjwland and Minohar Lalt, 
//.) MeghuChamar V. Empekok. 203 l.C. 16» 
9BK.64=15 B.F. 164 = 430l.L. J- 911 = A1.E 
1942 Pat. 439(1). 

— as. 416,419 and 420—Offence under—Causing 
faI.'^; entry to be made in Mutation Register by practis¬ 
ing deception on Mutation Othcer. Hee 1941 Dig , Col 
97i. Mahomed Barhsh v . Emperor. 197 1.C. 
711 = 43 OC.L.J. 254=14 EX. 278. 

“■ 6. 417-~C^i^«v under—Jnduemgeompfainant to 

eomprontiu case under S. 408. 

The charge under S. 408, 1. P. Code, is not com- 
poundable andeveu if the accused made some promise, 
and the case wus dropped, the promise would not be 
enforcible and it would be always open to the complain¬ 
ant to have the case revived if the Magistrate was so 
disposed. Therelore the accused cannot be prosecuted 
under S. 4l7,1. P. Code, for having induced the com¬ 
plainant to compromise the case under S. 408.1. P. 
Code. {Roxburgh and Akran, JJ.) BaNamaLI 
CHAKAN BHU.nIA V. Dharamdhak BHUNIA. 2031. 
0.180 = 43 Oi LJr, 926 = 16 E 0. 424«A.I.B. 1943 
Oal 41. 

8. 4l^—Proof of offence. See 1941 Dig., Col. 
971. ThaKur Mandal V. Emperor. 4SOc.XJ. 
66--A.1E 1942 Pat 63. 

■8. 420— Applicability—Properly obtained by 
trick-Oflutce. PENAL CODB, SS. 406 ANO 420. 
LXB. (1942) Ear. 284. 

8. 424—— Ultg^ sxarrant of 
attachment—•Warrant beartng no date and «nr adjr/seed > 
to any one tohott to attach—Removat of property 
alliiehed undet—Offence. ‘ 

A warrant of attachment which U a blank one addrea* 
cd to no one and which doea not mention the name of 
(he persuii wbu is to ciccute it, and which la alo | 
undated must be held to be an illegal warrant and no [ 
valideseCuliun can be made under it. It property isj 
attached under such a warrant, the removal of the pro 
party so attached doea not amount to an orlence under 
S. 424.1, p. Code, (//tmet, C.J.) LaICnaNNa a. t 
Empekuk. 202 LO. 123 = 8B.E. 86l‘-16 EP. 104 
=43 0rX.J. 796 = BOut LT. 40-AXE. 1942 Pat. 
480. 

8a 426 and 379—CarfiV gnting crept ^ /j, / 

—ComptaiH! too jett'Uitt.-'n of , 

whether grating amonmea to aeneuttion if property , r 
tke/t—rke gtaumtn o' charge >jsev—CV: ..mJer 

either u.tton iu>tilied. 

Con?lruint.>. 425. IVnalCotic alrktly there can be 

DO dtatbt that tn allowing , ncs to grat^on Un.: 

btloMglnUoihec-oinptainanl. th<ie is dev.n.u, i, oJ 
property wtthm trie wiean|ng vl the aucii.-n Tht 

qttualioo whether the .41. iKe was one of de,iigvtnH. ol 
property und.r S. 4J5 or iMt gnOtr S. 37V .s. howes^ 
tatbvr acadeini,, tor the Court couldchanee the .x«., ' 
Uoo from S 425 to 8, 37V ot the Penal C «le the 
la^odictts of th# chaigu baiog proper |j sM out aad th« 

X, & 1942-3S 


PB27AL OODE (1660), 8 480. 

evidence being the same; for the ^avaraen of the offence 
was mat the cattle grazed the crop belonging to the 
complainant, {ffotwill, J.) PaLANIANDI Muihikian 
V KamaSwami KEDDi. 204 LC- 67=44 Cr.L.J. 
140 = 1942 M.W.N. 766 (2)=65 L.W. 695 = A.LE. 
1942 Mad. 724 (1) = t.19^) 2 M.L.J. 646. 

a. 426— Appheabiltty—Lkarge of mischief to 
'Kabartstan of Moslems" at particular plate—Finding 
that no grave existed at or near place—Coninction— 
Sustainability. 

There Can be no conviction under S. 426,1, p. Code, 
on a Charge of committing mischief to a "Kabaristan of 
the Moslems of a place,” when the Court has come to a 
finding that no grave was touched as no grave existed m 
Of near the place, {l^arrrsa. /.) LaLO Mahto v. 
emperor. 199 LC. 218=8 B.E. 534 = 1942 P.W.N. 
13=43 Cr.L.J. 637 = 14 EP. 677=22 PatX.T. 976 
=A.I 8.1942 pat. 150. 

— —8. 441—Land in possession of tenant—Trespass 
on, with a claim thereto—Offence if made out. See 
1941 Dig.. Col. 971. BanSiUHARt. EMPEKOR. 197 
l.C. 401 = 1942 A.Or.O. 9 = 43 Cr.L.J. 162=14 E.O. 
326=A.I.E. 1942 Oudh 104. 


—S. k^l'-Coniiclson—SusIssnabilityrConditioni, 

Before there Can be a conviction under S. 447, I. P. 
Code, it must be shown that the trespass was one men*, 
lioncd in S. 441. When there is no satisfactory finding 
on that point, and there is an element of dot^bt about the 
guilt of (he accused, it is not safe to convict the accused. 
{i'arma. /.) LaLO MaHTO v. EmPEROR. 199 LC. 
218-1942 P.W.N. 13=8 B.E. 684-48 Or.L.J. 687 
= 14 B P. 677 = 22 PatL.T. 976-AXE. 1942 Pat. 
160. 

3. 448— Applicability —* Criminal trespast— 
/ngredtents of offenee—Intention — Ntttsttty—Mer* 
knowledge that annoyance may be eauied—Suffeteney. 

In order to constitute criminal trespass under S. s-iS, 
1. P. Code, there must be intention on the part of the 
accused to intimidate, insult or annoy. Meieko ledge 
that he will annoy the owner of the house is not suffi¬ 
cient. Though the dominant intention of the accused 
might be to set up a civil title to the house in questioo 
to which he has no lawful claim, if be has the subsidiary 
and subordinate intention of intimidating or annoying 
the owner or the persoos in poasession, he roust be held 
qutliy under S. 448. 1. P. Code, {Honetll, J ) NaGI 
KEDDI f Banjeeva Keddv. 201 LO. $64 = 43 Or. 
XJ. 766 “ 16 aJX 890=1942 M.W.N. 871«»66 XW 
3b7-AXB. 1942 M*d. 632 (2)- (1942y 1 JIXJ. 
686 . 


«UQ—v./nanre unoer—C4)uy to comoti clan* 
.icstinc a.iuUery with unmarried woman by inviuiioo. 
Jw i9n Dig. Col.971. Emperor:.Tarbirullah. 

43C1.LJ 96. 

-8 k^A—Oienct under—Fakneatioee of daceemeut 

ll the accused, in order to make good a false defence 
andiocau-e Justict to miscariy, famicaies adocunseot 

*ithinihe in’ 

S) 4b5. 1. P. rc.^e. within ibt part o< tb* drhrxitioa 
which relates to the intent to cause damage or iniory to 
ibei NiCvMoa..yper-.:,. The p,opcr ad-..;.,Uu-iion 
ol |u- viial to the ordi.-tv. eai«ei,.o .» a 

a\ I I ^. 1 ' -nit, that 4B iatti.t to detrsu.: kjs-. « u 
K.m.•^mgvery cio^^). vny i carN. the r 

1 the M\rr.m. 'J.) 

'K r, Ahm ^t> Kb AN. 20S 10 775*45 Or. 
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1 

PENAL CODE (1860). 3.486. 

There are two essential ingredients which go to prove 
the Use of a false trade mark as de6ned b> S. 480. Penal 
Code. Tt»eyare(l) Marking any goods or any case, 
package or receptacle containing goods or using any 
case, package or receptacle, with any mark thereon and 
(2) auch tfiarking or using must be in the manner 
reasonably calculated to cause it to be believed that the 
goods so marked, or the goods in the marked 
receptacle, aie the manufacture or merchandise of 
a person whose manufacture or merchandise they are 
not. The mere fact of identity of the marks concerned 
cannot dispense with proof of their use as required 
by the section. Hence where the evidence on the point 
as to whether the trade mark in dispute was used by the 
party compliined against in the manner reasonably 
calculated to cause it to be believed that the goods 
marked were the manufacture or merchandise of the 
complainant is unsaii%factory a conviction for the false 
use of the trade mark Cannot be upheld. [Gauga Naih, 
J.) WaLKINS MaVox & CO. ^. Ramji LaL. 1942 
0.W.N. 117 = 1942 A.L.W. 134 = 1942 A.Cr.O. 86. 

—^.^%^—C(ntnterl<i ingof trade marki — "Side 
hy tide" lest—h sound. 

In a case under S. 486, I. P. Code, the lest of com¬ 
parison of the mat ks side by side is not a sound one, 
-since a purchaser will seldom have the two marks actu 
ally before him wtien he make^ his purchases and marks 
with many differences may yet have an element of 
similarity which will cause deception, more espeiially if 
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the goods are in practice asked for by a name which 

denotes the mark or the device on it. iOaus. C. J.ar.d , ,he aflegations to be true and that 

Weston. J.) KIMaIRaI TaRACKANI) ». ChSCLARA ^ was r«si>Oft»il)Ie for the mi«manacemer>t 


PENSIONS ACT (1871), 8. 11. 

man. If they make assertions of facts as opposed to 
comments on them and tbose assertions are defamatory 
they must either justify those assertions, or, in the 
liniited cases specified in the ninth exception to b. 4W, 
I.H. Code, show that the attack on the character of 
another was for the public good and that it was made in 
good faith. Men jn public positions can claim no im* 
mui ity from cii icisms even when the positions they 
hold are official. It is the penalty they pay for the 
honour and privi'ege of occupying posts of exceptional 
responsibility, power and advantage. But there are 
limits to (he attacks which may be made upon them. 
^Bose.J.) N. B. KhaRE» M. R. MaSSaNI. 20210 
543 = 43 Cr.L.J. 856 = 15 B.N. 95=1942N.LJ 60S 
=A.I.R. 1942 Nag. 117. 

■■ 3. 499, ExceptiOD 1—Applicability—Publica¬ 

tion of matter' conceriang particular caste or community 
only~l{ falls under exception. See 1941 Dig.. Cvl. 
973. VJNaVAK ATMARAM V. SHaNTAKAM J^aR* 
DAN. 197IO.502=14SB 230-43 OrLJ.ni 
—S 499, Ex. 1, 2 aod ^—Wh<n availabie, 

Where a newspaper editor is accused of having 
published defamatory statements about tne conduct of a 
Jail Superintendent with referenr'e lo the Ireain entof 
the prisoners, in order to claim the benefit of tlie fir^t, 
second and ninth excepijuns the accused musl show that 
the opinion respecting the conduct and character of the 
official concerned was confined to l.is character so far 
as it appeared in his conduct in the di'Cliarge of his 
official duties and that the opinion w;a8 expressed in 
good fsith. He roust show that he had reasonable 


JHANGALDAS. 203 l O. 181 =43 Or.L J- 927 - 16 B. 
8 . 74=A.LB. 1943 Siod 55. 

Essentials ot ufftnee. . 

In order that an offence of bigamy can be conimUteo, 
there musl be, at the time of the second 
marriage, a pievious valid sul«5isiing marriage. ( e . 
cy. L /.) USMAN J BUHHU ILB 

(1942) Kar. 3 = 2011.0 163- 16 B S. 10 -43 Or.L 
647 = A.1.B. 1912 Sind 92. 

-3. 498 and Or. P Code 

band Itvtng m plait of •"l^lll'^f^'piace-Enticemeril 
mtk her falher in-lav ^ faiher->Competen<y of 

during a temporary Visit to fur tdiner 

father-tn'Iaw place where he was 

Where a father in ano'her 

employecl and his wife «* 

on a temporary visit, it was heid 
iwheie she had g husband was by a 

thatacomplmnt b) th ^ IShWAR DlVi. 

proper ^ r 145^43 Cr.L.J. 643 = 1942 0. 

W.n'431 ■= 1942 A W E r o.C ) 274 (2) = 16 E.O. 76 
= {942 A-Cr O. 139 = 1942 O A. S02 (2J=A.I.B. 
1942 Oudb 434. 

__.jj 499 —fair comment — CondtUons—Press, tf 

has any special privilege—Position of men in public, 

^^^‘In*^oider that a comment may be fair it (p be 
ba*ecl on facts truly stated; (2) must not coniain imputa¬ 
tions of corrupt or dishono-uable motives on the person 
whoseconduct or work is criticised, save in so far as 
Buch imputations are warranted by the facts; and 
13) niust be the honest expression of the writers real 
ooinion.” The question to be considered would be, 

would ««y however preiudieed he might be. 

however exaggerated or ohstinate his views, have 
•riiton the criiidsm in question. The press and the 
authors and publishers of books have no special privi¬ 
lege They are in no position than any other 


the complainani was responsible for ibe mi-management 
a-id that he could have remedied it, but he being 
naturally t l-posed to cruelty, preferred not to. Where 
(he accused had accepted the allegations agaln-t (he 
J.ll Supe'inttndent. as true upon an ex parte enquiry, 
after hearing one patty only, and that party a very 
interested party, without giwng the other party concern¬ 
ed an opportunity to refute them, it was held that it was 
impo^ihle toehold that the accu>ed acted with due care 
and attention and that bis opir ion was expiessed in po<xl 
f-lth (Bennett, J) RAMA RaO EMPEROR. 203 
1.0. 143 = 16 a.O. 171=44 OrLJ. 33 = 1942 O.A. 
478 = 1942 A.LW. 620=1942 A.Cr 0 166-1942 A. 
W.R. (CO) 333=1942 O.WJ^. 6,10=A.I.B. 1948 
Oudb 1 . 

- 499 . Exceptions 9 and 10 —Applicability- 

Onus—Facts to be proved* Set l940 Dig.i Col. I0l6* 
BHaGOLELAL V. tMPERORa I.L E. (1942) Nag. 208. 

-S 604— AppHeahlity—Use of fUthy dbuse^Jf 

punishable under S, 504. 

S. 504.1. P. Code, is intended to deal with persons 
who are as responsible for breaches of peace or the 
commission of offences as those who openly atiet or 
incite them. It would be a misuse of the section to 
punish filthy abuse without discussing whether such 
abuse was intended to provoke a breach of the pea» 
or the commission of an offence or whether the accused 
knew that it was likely to cause a breach of the peace. 
{Horuatl. /) .SUBBUH v. VevKATaSUBBaMMA 

203 LC. 321=44 Or.LJ, 10=1942 M.W.N. 437=55 
L.W.42i=A.I.E. 1942 Mad. 672=(1942j 2 M.L J- 
101 . 

--8 611—Applicability — Accus^ lifting pof»< 

from pocket of complainant but latter selling purse front 
hand—Offence. See PkNAL CodIs S. 
651.W 297(l)-(1942)lMX.J 691. 

PENSIONS ACT (XXin OP 1871), S. 

right to receive land revenue on account of past seivtctt 
rtnitred—ff a fention and txmpt from aflacimenf. 












INDIAN DECISIONS. 


870 


869 


PLEADIKOS. 

WtereawW under which a grant of a right to 
receive land revenue was made showed th-xt it was made 
in recognition of the prajers which were made day and 
night b> the grantee and wnich brought about prusperily 
in ad rc'pecu it wa> held that the grant was on account 
of the pa'l servicts rendered by the grantee and it 
therefore clearly came under S. 11 of the Pensions Act 
and was hence not liable to attachn.enl and sale in 
eiecution of any decree against the heirs of the gran'ee. 

(Gj»fj Arj/4,/.) Baij Naih t-. Govind Lal. 1942 
A.L.W. 449. 

PLEADINGS. Sft PRACTICE—PLEADINGS. 

POLICE ACT (V OF 1861), S. ll—“Pension’'— 
Jagir. Sre 1940 Dig., Col. IOI 8 . DHaNWANT SingH 
V. Sant lal 44 p.L E. 204. 

-- 8 . 29—Offence under—Tampering with police 
rewfds. Sff 1941 Dig., Col. 976. JaGUISH NaraIN 
t-.EMPEROR. 197 1.0. 277'= 1941 ACrO. 3i6»43 
Or L J. 139 = 14 R.O. 298 = A.l Jt 1942 Oudh 163. 

“ "S. SO—Conditions of licence—Duty of li^.en^ee to 

eaplain to processionists. Srf l9'll Dig., Col. 977 
Emperor t>. Bhagwat Singh kam Singh. I L B 
(1941) Lab. 820*197 I.O. 339*14 E.L. 233 * 43 
Or.L J. 145 * 14 E.L. 233. 

' Ss. SO and 32 —Licence, if required for every 
procession—Joining unlicensed procession—If offence. 

i94l D.g., Col. 977. Emperor i». Bhagwat 
Singh Kam Singh. I.le, (I94i) Lab- 820*197 
10. 339 * 14 E L 233- 43 Or.L J. 145. 

' ““S, 30-A—Procession ordered to disperse—Dis 
obedience of order by processionists—Offence—Penal 
Code. S. 143. See 1911 Dig,. Col. 977. E.mpekor v. 
Bhagwat J5JNGH KAM sinih. I.le (i94i)Lab 
820-197 10. 339-14EL 233*43CrLJ. 145. 

, 82—Applicability —Processionist—Onus of 

proof. ^rrl941 Dig..Col.978. EmperORi. BHaG 
WAT Singh RamSinoh. I.le. (I94iji,ab 820- 
197 I 0.339-14EL 233-« Or.L.J 145. 

■Ss. 47 and 63-/^a//e eempleUnt—CoHvietioH 
forotfenee—/VoptrioJ of limit'Xtion laid down. 

Where a person was accused of having sent a false 
report to the Deputy Superinten<ient of Police against an 
Inspector and was convicted under S. 47 of the Police 
Act and sentenced to a fine, on the question whether'the 
complaint should have been made within the time laid 
down in S. 53. 

Held, that the Act does not make provlsjon for the 
filing of a false complaint against police officer and 
there was no period of limitation laid down for the 
bringingof complaints of the nature with which the 
present case was concerned. \Horwill. J.'\ Public 
pROSkCUTOR t-. Kola Sahir 201 I.C. 466*4Scr 
L.J. 768-16 R.M. 392*1942 M.W N. 383^A I r 
1942 Mad. 630v2j«(1942j 1 M.L.J 602. 

POSSESSION — of doeument— 
SlemeNi of knouledge—Jf netenary. 

To prove possetsion of a document, it is necessary fft 

establish some element Of knowledge on the part of the 
person said to be in possession. This element of know 
ledge can Iw establUhed from the attendant ctrcums. 

^/V, //.) Bimal Protiva 
D ial t-. Lmpiror. 2081.a 160 * 43 Or.L.J 

'r L J (H 0.) 180 -16 B.O. MO-Ti 0 iljo 
-A.I.E. 1942 cal. 464. 

POWBSOrATTOaNET-Ce«/,.,/,W-^.j^, 

till—‘If eon fen power to rrrnw utt pnee. 

An agent who under a power of aitorna)- is •!>«. iS- 
power to sell must not only be taken to have aarhoritt ic 
t. which U necessary 10 effect TL^ 

bat alao wfaat Is waall r doot in the cwrw of coodlcSl I 
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I a sale. The power to receive the sale price must be 
ordinarily, and in the absence of any stipulation or 
direction to the contrary, considered to be implicit in 
the power of sale, (AdJur /iahman and Somayya //) 
GoVtRDHANDoSS I'AKfcRSEY V. ABDUL RAHIMaN 

LLB. (1942) Mad. 776*1942 M.W.N. 644*66 L." 
W 446 =A.I.E. 1942 Mad. 634*(1942j 2 M.L.J. 
636e 

PEACTIOE-Adjournment—Suit against alien enemy 
—Dctendant internee aiid unable to appear In Court— 
Ills presence essential for defen.e 0 / sun—If ground for 
adjournment of suit. See 1941 Dig.. Col. 980. VaI. 
KUsTH P. MUNIM V. PkaHLAD SHANKER K 
Shukla. 1981, c. 232 * 14 E B. 277. 

-'Admission by pkader-Qucsiion of law—Bindina 

qature of. See 1941 Dig.. Col. 98l. Ram KishaN t- 
OM PR AK.tSH. 1971.0. 481-14E.L.241. 

-~'-^APPe.il—Abandoned plea, if can be ratted. 

Where a plea was not only not raised in the Court 
below but was expressly abandoned cannot be raised in 
^peal. {Madeley, J.) GaNGa GhULAM V. ShEO 

MangaL Bajpai, 2041.0. 237*1942 a we fOOi 

356 (3)* 1942 O.A. 688* 1942 O.WN 726 = 1 IE 
1943 0udh83. u-w.x<. 7.tfb A.I.B 

-— .ippeui—Appellate Court-^Appreeiation of oral 
r ideme—lVeiiht to be attached. 

The appreciation of oral evidence by the trial Judge 
IS no doubt entitled to great weight by the appe|la% 
Louri, but that appreciation mast be tested by tne other 
proved facts in ibe case, especially if the evidence is 
subitaniially corroborated by those facte. (Dipatta and 
MaeMitH, //.) bECKtTARY OP STATE V. CHIMAN- 

LAL JamnadaS. I.L.E. (1942) Bom. 867-201 10 
420*16 B.B. 78*44 Bom-L.E. 296-A.I.B 19« 

SOXQ. lol* 

Apptal^AppilUU Couri-^-Pawir ut up niw 
case tncfinstsunt wuk pUa tn trial Caurt-Rcmand of 
futt for trtai of new case^Proprictyo ' 

A I • I • * • no po^er to set op 4 new case 

for a party, which is mconshteniwiih his pleas in the 
trial Cooit Md to send back the suit for trial of the new 
case that It has setup. Such a procedure would cause 
irreparable injury to the other party. (Abdul Chant a^ 
Wa4«a».;^ yy.) BaSKaRIaH v. ChENNa, 
BaSaPPa. 20 Mys L.J. 17 * 46 Mys. B.O.B. 639. 

- ‘Appe^ -Appeltau Court^Setting up new 'ear 
for paUy—Error 0 f law. ' 

The judgment of a luwer appellate Court is vitiated 
hy a clear error of Uw ii it sets'op a case for a nlaintifT 
w^ich he himself had not set up in the 

iChulam Hasan. J.) HaShiJaT JAHAI^ 1 Sheo 

Dulary. 17 Luck. 472* 198LC. 184*14 
*1941 OWN. 1340 = 1941 ^WE (Eovina? 
1941 O.A. 1038 *A.I.E. 1942 Ou^l80 ^ 

Wl Ui6., Col. 981. SH.NTl Sl" 

Vftng ntki of appeal^Effut of^tthf^Ajl, 

nghl tj pnal inliment^„(i„.tton. ^ 


When at the time an appUcation u 
no right of appeal exists against sn n a * Court 

avaintaintbk unkrtihe^s 

expressly or by neceswrT ^ 
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an appeal. Both are equally i{^ested rights. {King and 
Kuppumami Ayyar, JJ.) EXAMINER OF LOCAL 
Fund ACCouN'is v. Subramania Mudaliar. 65 
LW. 778 = 1942 M.W.N, 756=A.LE 1943 Mad. 
208 U)=(19i2j 2 M L J. 667. 

•- Apptal — Comptttucy— Mortgage suit — Order 

directing preparattun <,f uceount and making out of 
final deir<e—‘Appcaiat>iliiy. 

An order in a mottgdge »uU directing that an account 
be prepared and 6na] decree made out is not appealable; 
the patty aggrieved must await the completikyn of the 
final decree and then file a regular appeal against that. 
{Rowland and Ckalier/i, JJ.) SHaNH DbVI v. 
KhO( At Pkasai) Singh. 199 I.C.611=14E.P. 690 
=8 B.B. 650=23 FatL I. 615. 

— Appeal—Fuiaing based on an inadmissible evi¬ 
dence—Value. See 1941 Dg., C 1. 982. FaTIMA BeE 
Bee OFFICIAL TruSIEE. 198 1.0. 564 = 14 B.R. 
207. 

— Appeal-^FinJing of fact—Duty of appellate 
Court, 

Where the law gives a right of appeal from a judg¬ 
ment of a trial Court on questions of fact as well as on 
questions of law, the Court of appeal has to consider 
and weigh the judgment appealed against. It has to 
examine the maieriab on the record and to come (o its 
own conclusions. (A*. C, Muter, Kkunakar and pal. 
JJ.) BIBHaBATI DtVl V. KAMtNI>RA NaRAYAN 

KOV. 202 1.0.651 = 16 E.C. 856 =47 0.W.N* 9 = A. 

I. E. 1942 Cal 498 (3 B.). 

- Appeal—Incompetent appeal entertain^ and dis¬ 

missed on meiits—Second appeal— Maintainability 

Procedure-High Court’s l 

-kevUion. C. P. COuE. S. lOO. v (1942; 2 M.i-. 

Absence of format order-hffeA-APpeal-Rcvss.oH- 
Cempilency. , dtin appeal over 

.0 hi'; co„- 

another Court. i he j inquiry in a case no for- 

ferred by statute. W • ^j^cree or order ftom 

mal order is can an application in 

which an appeal . been drawn up. (Beau- 

revision lie kaRIMM'VA HamdomIva v. 

mant.C.J.andSen /^' 202 I.C. 674 = 16 R.B. 171 = 

JaFARAU BaWAMI^^- j ^ 273 

44 Bom I*-®- Case—If can be set up. See J941 

--KaM KlsHAN P. OM PRAKASH. 197 

;)/« ehanging character of suit 'in 

'Tvelfdeei^smutXt^^^^^ the vendor's 

title beTng defective he was entitled to retura of the con- 
•H.ratioJ money paid by him under the sale deed. In 
^cond appeal he prayed that the suit should be allowed 
be reearded as one for rescission of the conveyance. 

^ J/that the nature of the suit could not be allowed 
,o bechanced at the late stage in second appeal. 
In lesC J.and Weston, J.) ALLAHDlNO BACHO 

5"5dHOOMAL I.L.R. (1942War. 32=202 I.C. 684 
» 15 R S.61=A.1.B, 1942 Sind. 81. . 

_Z^Apptal—New plea—Plea at to maintamabihty 

J, /tuit or application, 

' A ooint about the maintainability of a suit or applica 
^hich goes to the root of the jurisdiction of the 
r irt can be raised and urged for the first time m 
rjll J.) CHIM.NLAL ISHWAKLAL 

« lUNIDR INSPECTOR OF FACTORIES. LL-E. 
ffil Bim. 649 = 202 1.0. 697-16 B.B 17S-44 
- ”06-AJUil. 1942 Bom. 27S. 
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" "—Appeal—New plea—Plea of estoppel- If can bo 
rai-ed for first time in appeal or second appeal. Set 
1941 Dig., Col. 984. JaUO SlNGH v. Bl&HUNAlH 
LaL.A.I.E. 1942 Pat. 71. 


■Appeal—New plea—Plea of limifafion given op 
before issue* in trial Court. See l94l Dig., Col. 1023. 
SHARIFA BeGAM V, COURT OF WARDS. I.L.R. 
(1941) Lab 843. 


■— '•'•Appeal—New plea—Plea of limitation—If can 
be raised in appeal, 

A plea of limitation which depends upon a question of 
fact cannot be raised for the first time in appeal as a 
matter of nght. W'here the question cannot be decided 
without taking fre»h evidence, the appellate Court will 
generally refuse to entertain the plea. {Abdul Ohani and 
Subrainianya Aiyar, JJ.) BaSKaRIAH v Chbnna- 
BASappa- 20 Mys L J. 17 =46 Mys. H.C.R. 539. 

■Appeal—New plea—Plea of res iudieata—li 
can be entenained and given effect to in appeal for first 
time—Sub-equent events -Duty of Court to take note 
of. See l941 Dig., Col. 985. KaNGAYVA p. RaMAYYA. 
19710 448=14 E.M. 367. 

-Appeal—New plea—Plea that suit falls under 

S. 69(2; of Partnership Act—If can be raised in 
appeal. See PARTNERSHIP ACT, S. 69 (2). 65 L.W. 
446. 

-Appeal—New plea—Question of fact—Plea of 

non-acce*s between spouses—If permissible in appeal, 
i’aa 194J Dig., Col. 9«5. MaNICKA MUDALIaR p. 
AMMaKaNNU. 201 I.O. 39-16 EM. 180-A.I.B. 
1942 Mad. 129. 

—^Appeal—Kew plea—Question of iurisdieiion. 

A point that the civil Court had no jurisdLtion to 
entertain suit in view of the provisions of S. 21, Punjab 
Alienation of Land Act, can be raised for the first time 
m appeal. {Aimond. J.C.) NawaB Khan v. Pir 
Nazir ArfMAD. 203LO-203=16 E Pesh. 67=A. 

I E. 1942 Pesb. 8L 

— Appeal—New plea—Seeond appeal. 

The High Court in second appeal cannot entertain 
an entirely new point if for its decision fresh facts have 
(0 be found. Jr end Mtinohar Liill>J») 

BADRI Mahto V. I.OCHAN Sah. 198 I.C. 821-8 B. 
E. 465 = 14 R.P. 606 =A.LE. 1942 Pat. 264. 

-Appeal — New point—Execution Sale— Order 

rejecting application to set aside— Appeal—New pleam 
fact requiring investigation of facts—If can be raised 
for first time. See l94l Dig.. Col. 986 ShaNIUI'OAM 
CHETTIAR V. NaCASWAMI AVVAR. 201 I.C. 168 
16E.M.247=A.I.R. 1942Mad. 97=(1941) 2M.L. 
J. 650. , 

- Appeal—New point in Lettert Patent Appeal^ 

^^luTnot the practice of the Bombay High Court to 
allow new points to be raised or argued m Letters 

Patent appeals. {Broomfield 14 

Ganesh Kamchandra tr. Copal Lakshman. H 

Bom.L.E.819=A-I.E1948Boin, 12. 

-Appeal—New point-Quesiion 0^ 

raised. See Dig..* 01.986. SaGAR MaL ^ Pa^SJ* - 
TAM Das. 198I.C.386=14R.A.279=1941A.L.J. 
770-A.I.E.1942 AU.86 

- Appeal-Parties - Addition 

Rent reduction ease—Appeal by landlord 
to some tenants—Subsequent addition of o/her 
after period of limitation for appeal—Competency 
Where the landlord does not appeal against iw 
Sion in a rent reduction case with regard to some « ^ 
tenants, he cannot subsequently , wnex* 

parties to the appeal after the Uroc for appeal na» 
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pircd. (AfidJlftoff.) THALOO MaHJON 9. MaTRURA 
Prasad. 8 B3.247. 

Appeal — Pa^ties^Noti'imlusion af party net 
inUretUd in appeal-^If fatal to appeal. 

The non*inclQsion of a party to the aoit as a party to 
an appeal ts not fatal to the appeal, U nch a party is 
not intere«terf in the snhject-matter of the appeal. 
{Shirre/T.SM and .Uihe J.M.) BtJDHU SiNr.M 

BaSant RAi. 1942 0 A, fSupp ' 494 (1) «• 1912 0. 
728*1942 A Wi. (Bev.) 468(1). 
Appiol—Proeitiun when appellate Court in 

When an appellate Contt i# In donbt as to the correct¬ 
ness of the lower Court's order, the order of the trial 
Coart should be maintained. {Skirrtff, S.M. and 
Sathe, /.v.) Raghomath Ppasao Finch ». 
Mahommed NroH. 1342 O.WN 619^2)“ 

1942 A.W.B.fSev ) 337=1942 O.A.(Supp.) 363 

Appeal—Reopening of case—Failure to adduce 
evidence on a point in the triil Court owing to wrong 
legal advice. See 1941 Dig.. Col 9f6. JocENORa 
Singh v. Peoplk’s Bank of nothfrn iniua. Ltd. 
17 Loch. 441 = 197 I.O. 791-14EO. 869-Al.E. 
1942 Oudb 122. 

' ■ ' APp-’il~‘Rieht af^SuU fer deelaratian of ten¬ 

ancy rizhts—Dimissat'—Tenant only afpeaUnz — 
Zaminiaronly maiita retpondent—Dimistal—'Zamin 
dar if ean appeal against. 

Where on the dismissal of a salt for declaration of 
tenancy rights the tenant alone appeals and the aamindar 
is only made a parly and It Is dismissed the xamindar 
cannot appeal against it. for he not having appealed from 
the first Coart’s decree it had become final a' against 
him. {Sathe, J.kf') ;ag»»naih PfaSap Singh p. 
Shyam Svnt^fr nt'BF 1942 R.D. 714* 1912 A W. 
B fReY.i 389 = 1912 O.W.N. (B.E.) 686=1942 O A. 
(Sopp ) 416. 

Attachment—Effect of — If give* right to soe for 
mesne profits. See 1941 Ilig.. rol.987. Mahomid 
AKfiAFKHANt’. MuSHAkAF Shah. 1971.0. 273 = 
14 E. Po8b. 47. 

■ -■ ■Burden of proof—Clairn to damages from ex* 
trustee for neg'leence — Allegation that defenriani 
allowed rents to become barred—Onus—What plaintiff 
has to prove, i'ec TRUST- Tri'Stbi. 66 L.W. 749. 
Hurden of proof—^olluti’-n. 

The onus of proving a plea of co’luslon In regard to an 
entry in the palwail papers is on the person alleging it 
and in the absence of any evidence on the matter the 
Court i« entitled to believe the entries, i^a’ke, t, t/.’i 
SHxNKAR Rai f. Chandi 1949 AWE. 

(EeY) 361' 11 -1942 O.A.(Sapp.) 887 (1)-1943 O. 
W.N (B.E.) 494. 

; -ftnrJen of proof -‘Jmportamee— FMdenee ad- 
iuted hy tidet~-Adoptiom and pft ">tder stupieient 
eirenmtUneit—Flea of frond. 

Where boih sides have produced evidence the qaes 
lion of burden of proof Is not of much importance. It 
was held that the question, whether the lule that where 
a will executed under susfddoas circumttanres is 
challenged on the ground of fraud, before the question 
of fraud could arise the party propounding the will 
mustrtmove the tu*pldon ar<«ing from the cimms» 
Unces Connected with the eic.-ution of will apptlas ahto 
to the cases of adoptions and gifts under sus^Ma cir- 
eumtiancua was net rtuc«*urv to be deei^ for the 
puTpowuefthe rase before ihefr T/»dship«. tt was 
held that even If the rulewai apr<'«d 'e the facts of the 
case btfnrt them. ih. trill fedgt could not Iw saM to 
hive misdirected hinwelf or to have uot arwlied hte 
toih# lAMtap wad /A^ 
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Karan Singh Kuak Birendra Singh. 1942 
AL.W. 196. 

—Barden of proof—Fectificalion of land reelsler. 
J//1941 Dig., Col. 987. HeiRS OF PRINCE MaHO- 
MFD SeMM V. AtTORNEV-GfNERAL OF PALES¬ 
TINE. 8BE 184*14E.Pa78. 

■ '•'^Burden of proof^Sueee*ston^Ciaim 6y Govern^ 
ment to property on title hy eseheat—Onus of proofs 
Prim a facie proof of non-existence of preferential heir 
to last ihale owner^ . 

Where a salt is instituted hy the Crown for r^Iaration 
of title to and possession of property on the groond that 
the property had devolved on the Crown by escheat. It 
has 6rst to be ascertained whether the necessary requi¬ 
sites for the establishment of that title have been made 
ont. Where the Crown*s title to get the property rests 
not in possessing any special qualification but in the 
assertion that no other preferential claimant was In 
existence at the time of the last owner’s death, the onns 
of proving that no such person was in existence would 
lie m the plaintiff and since a negative fact has to be 
established by the plaintiff, the pnma farie proof of 
turh non existence would \ye obviously enough. But 
that proof must be of such a character that firstly it 
may put the matter beyond any reasonable doubt, 
thereby discharging the onus prolt/tndi^ and secondly, of 
such a nature as may shift the burden of proof on to the 
defendant to rebut the evidence adduced on behalf of 
the plaintiff which, if not rebutted would entitle the 
latter to the relief asked for. {VenkUnramana Pao and 
Ahitur Pihman, //) KRI8HNA8Wsmi VAtrit v. 
SfrpFTAFV or ^TATE, R5 T>,W. 678kA.IB. 1943 
Mad. 16«(1942)2MX.J. 4S1. 

Burden of proof—Suit for evicttoi^ and arrears of 
rent—Plea that land is tnam and that defendant is occw« 
nanev ryot not liable to he elected--Further n’ea that 
Civil r*Aurr hs'T>o luri^lcilon—Onu^ .9//1041 Pig., 
Pol. 088. StNr.AR'CHAnvntu n. ^F8MA RaO. 200 
10. 438-15 EM. 44»a941>2ML J,4S2. 

— ■ Cerfiorarj—Writ of—Order w thout Inrlwflc* 
lion —Liability to be set aaWe—Order sub«snrialfy 
correct —If ground frTMion isAe of writ, See MAf^RaS 

HrvnD Rr* iGiotis ENT>owstrtm Arr S. 44-B (2) 
(d) (i). 65 L W. 618 »f 1942' 2 M L J. 470. 

» Ceri^orori^ Wfit of—When to be l^med—Turfs* 
diction of Itigh Court .9// CiTY MUNICIPAL 

ACT.S54fn. (1942 1MXJ.70. 

Pomp^omi rf—Allotment of properties under— 
One of the Potties disp^s^e<ted of proPeety at tee ted to 
him and ot4ainimf ermppentation^Snit hy other for 
share inii—Piekt to relief tf exists. 

Where a suit for rartitinn iscomnmrnised and differ^ 
ent properties are allotted to the r^ifferwnt patties accor¬ 
ding to their *ighe« and suHiequH^tlv one of the parties 
is dHpos <g« ed of the i>»operty allotted to him and rom- 
persatlon is paid to him. it is not onen to the other 
parties to «ue for a share In that compensation ^noney 
because, the pmpertT which was nor specifically giveo 
to them under the Cim>promi<e rno<t he defined to have 
been rgfuwrf or deniei to them hv the eompr lag and 
•o the? would not he enHMed to the mor«v t-.hrained in 
H#ii of that prop^y. m Ijl) 

RAFHfvN«8A BFOam r. <^<^11 fTTOR OF MlTTRA* 
1049 AX ; 881-1943 A.L.W. 47. 

— fhniimf m'»hrrtSh^' : rwf at- 
temf* Hefft tamprrmiu em dtferrnf /fwe— 

Whrfo the pe-rfes an trpeal who haw arreed tpew 
A romffiMnw auhMqueotW. without ae? nf 

^ttser re*V’ef from nr abandoring tM that 

vTtT«d UK, 
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which is no more than an attempt to carry the existing 
agreement into effect though in a way that would mim- 
misethensk of future litigation, but the attempt fails 
owing to the default of one of the parties, the failure of 

^k- w parties to the position in 

which they stood at the time of the first agreement 

KLord fiomer.y Gadadhar TIhid <J*vfAWT* \'X .»- me c.ourt ran order the 

LabaNvaBaTI DEf 2021 0 373 = 15 R P p the appeal to pay a ponion of the re.^pon- 

si.*K BHSsS 
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orm cf order ef tods. 

ed ^1“ f a cross.appeal aredismiji. 

ed w b costs t nt the costs occasioned by the cross- 

thff considerably less than those occasioned by 
he appeal, to avoid a double and a somewhat difficult 
taxation 0/ costs with a set-off the Court fan order the 


Pat.W.N. 18 (PC.). 

-- Compromise. Sec also PRACTICE— Decree- 

Compromise. 

'‘-^Comfiromise—Promissory note—Exeeution pro 
eeedsngs epdsng tn compromise—X as 'idvt'ser fo 

dtyee-holder—Defendant as!fe,ing to pay off creditors 
of dtcret'koldtr including X, and executing piomis 
lory notes—Suit on promissory notthy X's rep>ts-nta- 
Uvrs—D^enea available to defenaant-^ Improper eon- 
MHCt of A.'^If uhvant. 


A.L.W 20= A.I.E. 1942 P.0,61 
= (1943) 1 M.LaJ.16 P.OJ. 

"" 'Cotfs^Decref for against bfnamidar^If tan 
he exeiuud against real owners 

A decree for costs aftainst a benamidar is not exfco* 
table against the beneficial owner. The question of the 
liability of the beneficial owner must be raised in the 
<\xii in which the decree was parsed. It cannot be 
raised in the execution proceedings ma<h by a 
separate «iiit. (/fha/ Ahmad. C. Ganga Noth and 


WbiT#. Dw . 'nn. K/^pos Aomad. 0 . oango /Votn ana 

obtYined hf ^ f-ofa decree /)ir //) CHtNORA Sekhar t,. MaNOHaR UL 
«.k^ *k for a comoromise en 1042 A,L.J. 367 201 T.C. 695=15 B.A. 79*1942 

nili- ^ ^ Xactedas adviser to the Ranees. The A.W.R. (H.C ) 241 = 1942 A L.W. 478=A.IE. 1942 
negotiations re<ulted m a compromise under which All. 233 (F.B.). 

certain credftor* things, to pay ,,^Costt — Discretion — Company—Winding up pre- 

It was arranired that th« p'^ ° X Was one. ceedings—Cods of eempanv, shareholders and ereditors 

DaiTbvtXflH ^\-Sparateuls-Comp,nyand •harehold.rs appearing 

bv the ^ t ? 6 ^^°“"Oies Ay but instructed by same solicitor— 

*k., ^ rwpective debts. | to separate s,t of costs. 

It clear that when a petition /or wlnrllng up a 
company !'»disnii^‘.<ed, the comps^ny is enfitled to Iti 
costs. The shareholders are entitled to one set of costs 
, and the eredi'ors are also entitled to one set of co9t/. 
Where the company and the shareholders appear hy the 
<ame solicitor* separate couo^el should not be briefed 
and sepatate set of co^ts should not be allowed to them 
esperially w hen the shateholde^s have solely relied on 
the affidavits filed on behalf of the con»pany and have 
not put in any separate affidavit. A cr^'difor who 
appears by separate counsel and takt'S a non^contentious 
attitude cannot get hi* costs. iChagla, /!) In re The 
riNF lNDt’STRIE<5 AND RFCO^PINO CO.. I.TD. 203 
I.Ca 116 = 16 RB. 103=1942 Coop. 0. 216*44 
Bom LB S87*A.IB. 1942 Bon. 2S1. 

-rosts—Di^rretioft—Court acting on bafis of 
events subsequent to suit and refusing relief to plaintiff 
on such ground—Powfr to disallow costs to successful 
defendant. See Madras f^O OPFRaTIVR SOCIETIES 
Acr, S. 57 AND R. 22(1) (ill). 66L.W.702. 

— ■ ■■ Costs^Dismissal of suit—Separate sets of easts to 
different defendantf^Rule^Ds/ferent eharget of fraud 
ag.nns* different defende^nis—Appearance and defence hy 
separate cnu »/ r//—/ ^ justified. 

As an ordinary rul^, each of the defendants appearing 
and sac:eeMng jn the suit is entitled to have a separate 
set of costs, the Woad principle being that a person who 
is brought before the Court, wrongly as it toms ouMS 
entrdcd to“dtfend himself in his own way and by the 
employment of snch advocate as he thinks fit. There 
are of course exrepti^'ns to fhis general rule. If parlies 
to a suit are charged with fraud or mi'appropriation 
or breach of tra^t, they are follv entitled In defence of 


and that the Ranees should thereupon be absolved by 
them from liablHfy for those debts. In a suit by the 
representatives of X for the balance due on the proirijj* 
sory note given by the defendant to X. 

ffeld, (i) that the defendant was not endtied to esta* 
blish that the Ranees, if they had been ^ued by X 
could have resided the payment to him of the whole or 
part of the amount which* a« part of the compromise, 
the defendant had hound himself to the Raqees to pay to 
X; (rV) that the defendant could not suggest that X hiid 
intervened In the liligatinn belw*een the defendani and 
the Ranees as aiviser to the Ranees for the purpose of 
making money for hrm^^lf out of the liftgarion, and was 
on that ground disentitled as against the defendant to 
derive any advantage for himself. When it was once 
admitted by the defendant that he did not seek to up^et 
the compromise (as indeed he could not possibly do m 
the present suit, to which the Ranees were not parties), 
it must be taken as against him that the sum which he 
had by the compromise undertaken to pay, by virtue of 
thepromissorynote, toX, was,as he had agreed with 

the Ranees, a sum for which he was liable to X, and 
the impropriety of X*s conduct in regard to thelitiga* 
lion became, as between the defendant and X or his 
representatives, completely irrelevant. Nor could the 

• « 1 . t *1- J Wa. t— at. . . I ... 


defendant's case be bettered by the fact that he pnd to 
X and X accepted a bribe to facilitate the negoriatiori<. 

While that circumstance might well give the Rarees 
certain rights, it could not possibly operate to relieve 
the defendant in any measure from the oblipatlon he 
had undertaken to the,Ranees as well as toXtodh 
charge the burden which he had taken upon bis own 
shoulders as part of the compromi-e. (9»> Charles 

'■* 'TiNCOORi or breach of tra‘t, they are luiiv enmicn in ■- 

Pi'® ^ fi27= their character to employ snch solicitor and such counsel 

1 = 15 E.P.C.9 astbev.hinkfit Where there are d fferent char^ of 
"Jlfl w'a,, defendants, they areeiitrl^d o 

-1942 OJV.N. 471 = 1942 A L.W. 487 = 23 Pat.L.T. employ different counsel separately, as it cannot be said 
663 -44 Boid.L.R. A.I R. 1942 P.O. 42= jthat'h^ rteffnees are common (Chagla, J) TRIM- 

/1942) 2 M.LaJ* 656 (P.C ). [BAR YRSHW anTC'. ARDIHLa ABI'UT. RAH'MAN. 

' ■ -Costs—Appeal and crest-appeals dismi'sed with L-R '1942)8010. 163 = 199 T.C. 434=14 B-B. 365 

easts—Costs in croiJ-aPpeal considerably lest thonthosei w-44Bcai T B. 306=A.1J1,1942 Bonj- 81. 
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— CmU^Inttrumr^Rit^ $f. 

Af a asoal rate an Intarvenac is not antUl^ to co^ts. 

{Cwfer^ C. A. Var4Ja<h}riar hknn^ 

J/) MfGH raj 14 AtL*H Rakh»A, LLB. (1942) 
Ktr. (r.a)40«^IX.B 1942) Lsh. 621 = 14 BT.O. 
26 = 200 IC 198 *“6 Fed.LJ. 38*1942 M-W.N. 
403= 23 Pat.L.T. 602 = 66 LW, 484 «46 C.W.N* (F. 
B.) 61=8 Bi. 696=44 P.LS* 437=A.13- 1942 
P. 0. 27, 

. , Cats—Party failing t9 afPear an daft ftx(d far 

uruiiny e! prcttssit—if may impastd. 

The O'art cannot impose an order for costs on a 
pavty for his failare to appear on the date 6xed for 
Bcrn’iny of processes, abich is not a date fixed lor the 
hearing of a case and on which the attendafi<'e of the 
parties is not compal'iory. since the object of such a date 
U to enable a Court to ascertain whether the case is 
likely to he ready for trial on a date next fired for bear* 
Ing. There is no rule of procedure which enables a 
Civil Coart to impose fines on a party in this manner, 
(TtkChand and Perk/ff. //) MaHOMKD PaKSH 
Skaht? 201 10,240 = 15 B.L. 86=44 F.LB, 186 
=A.tB,1942 Lab, 162 (2). 

—— Cojrs —Pendente lite— af Cauft. 

The rate of interest to be allowed after ihe institution 
of the suit is entirely a matter wifbin the disctetton of 
the Court, (t.ard Rcrntr.^ HaKIM Rai v. GanOA 
Ram 2021.0. 764-16R.P.0 48=9 BJl, 61 = 1942 
A,L.J, 710 = 47 O.W.N, 113 = 1942 O.W.N. 814 = 
1943 A.LW. 20 = A.I.E, 1942 P,C. fcl = (1943) 1 
M.L.J. 16(P.O.), 

^ Court*fee<—Duty of Court in fixing time for 
payment of deficit Court fee*—Plaintiff not guilty of 
laches and fatriy large amount asked for as Court fees— 
Peremptory order fixing short date and directing dismis* 
sal of Suit on defauh—propriety. See 1^41 Dig., Col. 
988. RaMLAKHan PavdEV v. TpiBFRI DaS. 197 
1.0. 433^14 B.P. 802 = 8 BE. 204-A.IB. 1942 
Fat. 214 . 

DfKfU^Pinding naturt^^^tifUriency of rtfrc 
unladen —Uona fide addition of only of tht legal 

rep-euntatives. 

Where a suit is brought bona fide without any fraud 
or collusion against certain persons impleaded as legal 
repre«entatives of the deceased leaving out cthem who 
ahouUI or might have been joined, the decree will be 
binding upon the estate of the deceased on the ground 
that the estate was sufficiently represented. (GAu^am 
//as<7H. /) ANANTLAtt; RAM Ahhaw. 1981.0, 
443 = 14 R.O, 897 = 1941 OA. 1071 = 1941 0-W.N. 
1869* 1942 A.W.E, (C,C.) 16 = 1942 E,D, 26 = A I.B. 
1942 Oudh 216. 

« Decree ^ Compromise ~ Compromise decree—> 
•ExecutabilUv, S^e 1941 Dig,, Col, 989. Lai Bkag* 
WAT Singh Haki Keshan DaS. 17 Luck,249= ^ 
A.I.B. 1942 Oudb 1, 

— — Compromise Jieree^Terme^ if ttitAin 

stops of suit—FJemsnts fur eoMsideration 

The question whether any particular ttrm of a petition ' 
of compromise incorporated m a decree reUtes to the 
suit or U covered by its subjec(*ma(ter must be decided 
from the frame of the suit,the relief claimed, and the 
relief allowed by the decree on adjustment by lawful 
agreement. The mutual connection of the different 
parts of the relief granted by a cooMfot decree is an 
imporiant element for consideration in each case in 
deciding whether any portion of the relief is within the 
•coi>e of the suit. The facts undoubtedly have to be 
looked at as a whole and matter which it not covered by i 
any of the Usues In the >uit may come within Its ecepe 
If it coustitutoi a coa^eratlon for any of tbe matien rp I 
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the suit and formed an Iritegral part of the adjustment 
of the claim In relation thereto, ( Mnkhffiea and Planks 
yy.) dindayalShau p. twustefs porthe Im¬ 
provement OF CaI CUTTA. 46 C W N. 713. 

—— DKrne—Com promise—Consent decree—Binding 
nature. 1941 Dig., Col. 989. COPAi. MAPHORAO 

V, ACHUT SadaSHEO. LLB. (1942) Kag. 498, 

Deeree—Constnt dicree^Naiure of^Proviston 
for sals or conveyance of land on tsrms^PuUs applic 
aile^/f same as in tbe ease of a eonfraet. 

In the case of a compromise decree which provides for 
sale or conveyance of immovable property on certain 
payments being made, the same considerations ^ill apply 
as would apply to an ordinary contract'of sale in ihe 
lerms of the compromise. The contract of the parties 
is not the Ie«s a contract and subject to the incidents of 
a contract* because there is superadded the command of 
a judge, (Davis, C y, and Weston y,) MapHAVDaS 
Parmanand V, ?AN Mahomfd. I L.R. (1941) Kar, 
495=19910*438 = 14 B.S. 181=A,I.R, 1942 Sind 
37. 

" ■ Deerct—Consent decres^Setting oUde^Pemedy 
—Separate suit — Inherent power of Court—Party 
shown not to have eon tented to compromise—Effect^ 
Power to set a tide in review on ground of f^aud, 

A Court is not competent either in review or in 
exercise of its inherent powers, to set aside a compro¬ 
mise decree on the. ground that the consent of the 
parlies to the compromise was obtained by fraud. The 
only remedy of the injured party is to institute a suit to 
set a^ide the decree on the ground of fraud. Where, how¬ 
ever, it is found that the aggrieved party had not in fact 
consented to the compromise and was not party to it^ 
the Court has inheient power to set aside a decree based 
on Such a comprorrise. (P/vdand and Chatterii^ J/,'\ 
ChxjTGw Prasad SaH n. Bl^HtJKt KDER. 2021.0. 
666-16 B.P. 137=9 B.B. 43 = 1942 P.W.N. 186- 
A I K, 1943 Pat. 13. 

■ Deeru—e^onsent decree—What is—Defendant 
ex Decree, if consent decree. 

The fact that the defendant in a suit remains ex parte 
does not mean that the decree parsed in such «uit is a 
consent decree; it can cniy be a consent decree if the 
defendant appears and admits the claim. (HofV'ill y.) 
NaraSINGa Rao V, Rancayya. 1942 M W K 685= 
65 L.W. 80&=A.I.B. 1948 Mad. lS3=a942) 2 M.L, 
J. 610, 

"■ Decree — Censtruetion—Decree for one*s brother 

as welt as fvr one^s self— Creation of trusts 

There is nolegil difficulty in holding that where one 
obtains a decree for his brother as well as for himself, 
he must be regarded as a trustee for hi^ brother and ihat 
heiannot plead that he alone sh< uid benefit because his 
name alone is entered in ]\, ^Benne*t and Mad/Uy /J.) 
APaRNA BaKHSH RJNGH V, CHANI FA SHFRMAR 

Singh 1942 0 a 527=1942 O.W.N. 639=1942 A- 

W, B. {C,C.) 346(2;. 

—Decree—Construction—Decree fasted m eemfro^ 
mist—Reference to ptealings and agreement—Xatural 
meaning of words. 

The appellant and respondent were interested' as ten* 
ants*in*common in a village, the appellant being entitled 
to one«third and the respondent to two thirds, of the 
nonia uni punia lands in the vilNge. In 1908, the 
respondent brought a suit agjinsi the appellant on the 
allegation 'hat the appellar^t used the water of a chanrel 
marked B In the plan filed along with the plaint, for 
Uiigatinn of about 14 AWi/of his punja land, marked 
C in the plan and Drying for a permaner't injunction 
acainst soch use and against oMtuction of the water 
' ffowiag u u)Emul to tbe old namfa lands through the 




















879 

PBAOTIOE. 

channel C. The snlt ended In a compromise decree 
dated z-?-!?] 1. which provided that‘‘the defendant 
shall irrigate only the 14 A'«/<r of land marked C in 
the plan filed along with the plaint, with the water from 
the channel marked B in the said plan. In other 
resp^ts, the defendant should not, in future, convert the 
lands belonging to him In the village, as nan/'a 
lands, and irrigate ^hem with water.’’ The description 
of property and ibe plan attached to the plaint were sub¬ 
joined to the decree. On 13—11—1935, the re*pondei t 
applied for eatcufion of the decree under 0. 21, R. 32. 
C.P. Code, for breach of the decree by the appellant on 
the iround that the appellant, “for the erst time after 
the compromise decree, had newly brought under ttanfa 
cultivation in addition to the extent of l4 A'u/is and 
extent of abot>t 5 Kulis whl-h were punf'a and 
situate adjacent to and around the nioi maiked C in 
the plan in or about the last two months, despite the 
protect of the plaintiff and his men and is atten pting to 
extend the wan/a cultivation ip the plots marked blue 
around the land marked C in the plan. The appeliMi 
In answer pleaded that the 5 /Tu/is only rerelvcd wa^r 
from channel B by percolation and drainage from the 
Kulis and were extensively watered by a well sunk 
In the five and contended that the decrre onlj 

prevented the diredt taking of water from channel B to 
any new land, and did not prevent him from taking 
wafer front another channel marked A in the plan to 
the5A'«//#. It appeared that water channel A, flowed 
towards the north and into a tank, passing on the way 
the 14 Kulis marked C, which lay near to the rhannel 
A on its east side. Channel B took off from Channel 
A, at an earlier point and turned eastwards along 
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tain CO sharer maliks who had definite shares in the vil- 
lage and who claimed the right to settle certain ditr* 
•and settled that land with third persons. The respondents 
brought a suit againn the former on the ground that tbs 
co-sharer maliks had no right to settle the land and 
praying for possession and mesne profits. The suit was 
<iecreed and mesne profits were awarded against all the 
deferrdants (co sharer maliks) 

Held, that though the decree was in form a joint and 
several decree, it was in substance not a joint and several 
ilecree, but was. on a true consirucrion. a decree against 
the defendants for their respective shares of mesne 
profits. Each of them would not therefore be liable for 
anything more than his proportionate «hate. {Harries, 
C.J.and Dhavle'.J) ShfO R*LaK StNGH r/. ACHU- 
TAffAND SiNCH. 203 T.O. 662*15 8.P. lf<S*9B.B. 
99 * 1942 P.W N. 198 *A.I.R. 1943 Pat. 80. 

Decree — Cimslrution—'Suit dismissed w'lA 
costs"—Meaning of—Separate sets of costs for different 
defendants. 

It is settled that the expression “Suit dismissed with 
costs" medns that the plaintiff is to pay the costs of >11 
thd^ defendants, i^., two or more rets, if separate costs 
have Iteen Incurred. It cannot be read as meaning that 
only orre set of pleaders' fees should be taxed in all cases. 
An order for a single set of costs must be asked* for at 
the time of hearing. Defendants having independent 
cases and engaging separate pleader* should ordinarily 
get separate sets of costs, {firoemdeld and Sen,//.) 
K 4 SHINATH PAlKRISMNeN ^. AN*NT MURLfPHAR. 
203 1.0. 362 = 16E.B. 228 = 44 Bom L.B. 620-A.I. 

B. 1042 Bom. 284. 

— Dteree^Deelaratory or executory^ Tett—Deere* 
the southern edge of the 14 KuVis. ’Til punta lands of ’ {,( taken as a whole—Directions at to ngAlt to H 

the appellant lay round about the 14 A'a//r marked C, as.-erlamed in future on the happening of uncertain 
in the west, north and east sides of the 14 A'«/»r and events—Executabihty of. 

adjoined channel A on its east side for a certain dis- Where it is clear from the terms of a decree that It 
tance, with a small portion of them on the other side, swks to fix over a period of years the nghts and duiiw 
the western side of channel A. ... particularly penalties to heincurred. 


^ •■cMcrii Slue ui cndnne/ ^ 

confirming theorc^er of the 
that there w-as no serious ambiguitv 14 

the decree and that there could be no . r 

Kulis reftned to in the A^st sentence ormed 

the pun/a lands belonging to the 

doubl- (S^^thatthe wo^dsu^eJin the prohibition in the 

second sentence in their ^ 

atl theland* beloneing to the defendant in the 

village Wr than the 14 Ku/is, and the languace used 

did not limit “water’’ »o water from channel B; (41 

that the appellant was. on a proper construction of th- 

decree, prohibited from making use of the wafer not 

only of channel B. but also of other existing sources of j Tnsialnien7 dwre^-Tniireamoont becoming due in case 
irrigation in the village for any extra land which be 
might have converted nr might thereafter convert from 
pun/a into nan/a. (Lvd Thanier/on.) Gi'RUVAPPA 
NaICKKR r. MOtiNA GURl’WAMt NatCKRR 2011 
0 298=16 RPO 12=1942 A W.R. (PC.) 18=8 
B.B. 796=»A.I.B 1942 P.C,.37 (P.C.). 


on the happening ot (fQure contingencies, it mu't be held 
that the decree is clearly concerned not so much with the 
present right of the plaintiff to money or property, but 
as to hi* future rights on uncertain happenings In future, 
and since it 1* not possible to separate one term from 
another term of ihe decree (because the decree has to 
be taken as a whole), the decree' cannot be held to be 
executable hut merely declaratory. While the agreement 
contained therein may be an appropriate matter for a 
«uit. it IS not an appropriate metier for execution. An 
Older or decree to be executable must be an absolute 
direction and not one dependent on any uncertain event 
in future; only absolute orders in respect of rights 

ascertained at the date of the decree are enforceable in 
.exemtion. (Da’it, C.J and ryohii. f.) GOOHUMAI. 

n. Mt. Rhambho. I.LB. (1942) Sar. S26=A.I-B- 
1943 Sind 11 

Decree -Execotabnlty-ConMruction of decree- 


Decree — Censtruelion—\fesne P'oEt'—Dee ret 
against several defendants kalJirtg de/inste shares— 
Ziaii/ily^H /aim and tevera/. 

Where various sets of peor>ie, ^possessing differerit 

interests in land, are held liihlg mr mesne profirs, the 

executing Court will adjust and aoportton the respective 
^cjoqntstrfswbmwoaprofitotobepaWby each, Cer» 


of default and property hyirotherated to be taken as 
forer-loveH. ]94l Dig., CoJ, 991. TULSA DEVIv. 
SurajNaRain. l7Luck.l21. . 

-- Deer-e— ExeruVon aOpHeafton—Hature of 

0‘<!e'ti.>ni hem dealt with—J( oan te allowed without 
iitntisun f tx/( ution aPpU <cU on. 

There is no >uch thing a? an application for ««« 
of a decree properly so called. _ There is an app Ic 
for the attachment and sale of certain P/0P«7 
of a tUcree or af> arP^i 

he jij *gmen»-dehfor jn execution of a decree or an 
I'i'a^on asking the Court to rake some other step^ »■ 
oq rrbierxicpn ufceo, R is fwud lb* Court tba< we 
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8tep9 prayed for ctnnot be taken, It follows that the 
application moM he dK«n.i<sed. An ob)ecfir>i> cannot 
be allowed wifboat at the «ame tin)e d'5mi««{ne the 
execDthn application. To allow an ob}erti)n althcot 
dUmh'ing the execution application $o to a'low an 
amendment for exccotl^'n bv w>me other mean^ h not 
po^Mble /) PHANPAT. Finch p. Siva 

♦ Ram ?01I.a 690*1942 A X-W. 674*1942 AL 
3 533^1942 A.^.B. (R.O.) 296*AXB. 1942 A. 
442. 

^—Decree—Fathfaction—Joint decree owned by 
feteral persons—Payrnent of amount to one decree 
holder—Effect—ff valit dr^rharce. Su MlNPU LAW 
—JOIST FAMILY— Cop APCFNER 2t Pat 822 
■ > — Decree—as*de— Fraud—Natore of, Sff 
1941 Die., Col. 991. \fAHOMFD H'FHIM All KHas 
r. Tffat Ara Brn»M. 290 1.0.992*16 

B.a 7*46 C.W.N. 661* A.T.B. 1942 Cal. 180 
"■ ' •Burras tti»^ aide — Greunds^ Pir/ter 
Pinatity of decision^Prinfifte underlyings 

There must be some finality to litigation and the role 
that a title o^'ce settled by a decision shoold not he 
qoestioned aaain hetw<en the same parties is intended 
not only to prevent a new deciston ^ut also to prevent a 
new investication so that the same person cannot he 
harassed again and again in various proceedings open the 
lame question. Hence a decree cannot be set aside 
merely because it is obtained by perlored evidence 
because, if the contrary were held, it would be neces¬ 
sary to hold new investigation^ again and again into the 
same questions, and would allow defeated lirigants to 
avoid the oriration. not onlv of the law which regulate^ 
appeals, but that of ih>t which relate to 
as welt. iAlhotnnd Verma JJ.'\ Mamant pAFnv* 
VANANO n»R r. FHANTAVANr> 2P? T.r. 4B8 = 16R. 
A. 166 = 1942 A W.R. fH.O.'' 206' 1942 A.L.W.463 
*1942 AX.J. 661*A.I.B 1942 A. 802. 

^ Decree—Setting aside—Right of third part''— 

Collusion—Proof rpQoIrefI, See 1041 Dig . Col 00|. 

Shant! 1*11' Htpa Tax. Shfo Vapain. I.L.B. 
(1942'! Lah. 6PS«19P 10. 726*14 BX, 861. 

' Decree—Setting aside—Suit for—Maintainahi- 
lUv—firounds for—Fraud—Ka lure of fraud to he 
alleged and proof—Fraud extraneous to suit — What 
amounts to—Conspiracy and tri* V to deceive Court and 
defendant, ^ee 1^4* Dig., Col 092 Konha Bov an f\ 
PALANT.FWANft Gount^aH. 200 1.0 79R»16 R.M. 
160-1942 M.W.N. 678-AXR. 1942 Mafi, 114* 
(1941)2M.L.J. 640. 

Decree—Val'dity—Decree against wror>g legal 
representative of deceased—True Vga’ representative— 
Wh^n hound. Sti MvS. C. P. CODB, O. 2X 20 Mya, 
IiJ. 313. 

— De(r(&^ValidHy-*M<*rtgnft tuii^Preliminary 
decr/e^Af^iffeatirn in ngg/al—Ptnal decree baud en 
nriginul pr,!iminary deerf *and rrV cn medfteJ agfel* 
late dee ret— If a nul/ify^Pee^rity ef decree^/f can 
it gue*fi'>ned in exeeufirn. ♦ 

A final decree passed In a mortgage suit it not a 
nullity merely because it U ha<ed on the ' ctiginal preli- 
mlnnrv decree and not on the modified preliminary 
decree made soi^aently by thr Toort of appeal before 
the passing of the final deene, The Coort piampi (hr 
final decree has compile of the «uit and hai 
jurisdiction to pats a final decree ; and If It ent In 
patslng the final decree on the origina! p^^tflmlnary 
decree, though It hj*d been modified |r ipped, aurk 
error U one eurabletn appeal bgjt do»* n'>t make the inal 
denee a nulHtt. The decree would vm he '•iptfing nn the 
partiee unless It U rrirrected or set aside In eppropHate 

V. i> 
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be qoesHoned In «xe*nHon proceedlfifjs, (Hnrrta. C./, 
anJ nknvlt. /.) OttI AB V KlSHnpf Kt’*R. 

199 I.C. 625-14 B.P. 691-8 B.B. 684=23 Pat.L.T. 
162-A.LB, 1942 Pat. 348. 

" — English Law-lmporta»Ion-~Wule of personal 
law InconslMPnt with Enell'h l-aw—Tf oppofeci in public 
pnllcy, MAHOMEDAN LaW—DIVORCE. 46 C W. 
V. 466. 

Esfoppel—Approbate anrt reprobate—Acceptance 
of costs unfler order of Coon—Permission to niihdraw 
soli with libertv to bring fresh soil—Award bf costs— 
Payment of cost and acceptance—Fresh soit beyond 
time—Plea of limitation—If barred—F'loppet. Sff C. 
P. CODF. 0. 23. Rr. 1 and 2. 0942) 2 M L J- 442. 

Estoppel—Approbate and rtprobafe—Crintracf— 
Arbitration flaose—Party reptidlating liability on con¬ 
tract—Plea in suit on contract that arbitration claose 
bars .nil—If or#n. Sfe CONTRACT—ARBITRATION 
Clause. 44 Bom LS. 692. 

- ' Estoppel—Approbate and reprobate—Decree- 

Application for instalments—Decree-holder objerting — 
Order altowlne instalment pa\ment—Withdrawal by 
decree-holder of amonnt deposited nnder instalment 
oTfter—If bars revision appli''ation rbalbncing order. 
^«C.P coPF.S Il5. 28 Pat LT 194. 

—— Estoppel^ Axoarii—Adtptana — Dttrtt— Bar 

apiinst ^uftUoHine award. 

Where one accepts an award and a decree passed in 
acccidance with it and the award has only declaredthe 
rights of both parties it U not open to sorb a party to 
deny the riRhU given by the award and rhe decree to 
the other party. / Af ) TtASpEO PaNPE v. 

‘^ATOEO. 1942 A.W.R, fpev.1 SFRaVl942 0.'W. 
N. fB.R.) 611 -1942 O.A. (Sopp.l 884 

■ F.tlrfifxl— By (onduct—Parts sut'ttdine an farti 
tutor cen'truftim af dtrd suegfted hy him—If can' 
put ^orth diiftrfrtt tan-irutti'm in later suit. 

There would be monstroos tn|ostire if a partv. having 
suggested one construction of a deed in a previous suit 
and succeeded on that footing were aliowcd to turn 
round and win the new «uit upon a diametrioally oppo¬ 
site construction of the same deed, (Ca/litter and 
Poipai. //) Mahovfd KH»TtL Khan p Mah* 
Bm.BAil fl942) A. 108 = 199 T.C. 190 = 14 

BA. 346= 1941 A.W.R. ^HCO 379-1941 A.I..J 
721-AIR, 1942 All. 122 

■ -E-toppel—Election of reliefs—Reiecilon of 
claim a« grove holder—Claim as full pronrietor in later 
proceedings. Ser 1941 DIa. C. 1 OOJ, Mahomfd 
Yusuf p. 9.Rjxjc,vr;H. 198 I.C. 496 = 14 BA. 285 
-A IB. 1942 All 42 

" — EMoppel—Landlord ard tenant—lease for resl« 

dential purposes created after Transfer of Property Act 
-Absence of registered Instrument—Tenant building 
Putta landlord not professing—Effect—piea of 

permanent tentnev br tenant—Dental hv landlord— 
Fifoppel. T. P. ACT. S. 107 28 Pat.L.T 294. 

■ ' —F,stoppel — None again«t statute—Company- 

Purchase of own share*—I ecalitt—Plea that porchase 
was by itself .nd therefore ultra «>.*/—if e«o- ped— 
Representntion by rfficers that purchase w.ts tor con¬ 
stituent- If hinds comrwnt COMPANY—PURCHASE 

or OWN SHARER. 65 L W 663 

FM.ppet^riea hasrd an dtftudanfs altitule In 
pr n.sMS suit let vw partits^Ma^t et preti-g flf 

T^Tiere a plaintiff «,Titu to show that the defendaiita 
are e^'nppad from Ttiomg a certain plea by reason of 

rbeir srtttur'e In a prwvinct suit hrtweer tbe ra»der he 

ahoald not be permiued to do to hv me-sb pre 'ccine » 
eopy of the indgment In the ea'Rer suit which might 
tes^ te OTOlry tiiv to 
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the plaintiff most prodoce the written statement'filed by 
the defendants in that suit in • order to give the Coart 
where the plea of e'^loppel is raised, a foil and clear idea 
of the altitude adopted by ihe defendants. {C'Uiste* 
W Paipai //) VaH^meh KHAI.1L KhaN p 
MahpoobALI. I.L.R. (1942) a. 103*199 LC. 190 
«14 R.A. 346=* *1941 A.W.R. (H.C.> 379 *=1941A 
L.J. 721 = A J.E. 1942 All. 122. 

■Exiidtnct—XJst of rteords of prior proettdingt— 
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/ 


PrfP’r proofitirt. 

Where rerotds of prior proceedings have to be referr¬ 
ed to in a later suit, they must he hrought rn reiord a* 
evidence in the later suit and' then used. Thev cannot 
be u«ed and referred to without so being brought a« 
evidence on record. {^hirr,ff. S.M and f 

Chothan*/ Mohomtp iti sajn. 3912 OWN fB. 
R.) 209 = 1P4?AW.R (Rev.''130= 1942ED 275 = 
1942 O.A. fSupp ) 150 

■ —Fxeiutjon—Application for—Dutv of decree 
holdet—Subsequent application filir^g snpp!emfntar\ Ii«» 
of propfriies to be proceeded with—Oiscretion of 
Court to allow—9nch flpnlication. if continuation •'f 
old .S’.'/-1 04 J I):g, Tnl. 994 ShekevdavaM Mfah r» 
ABni'i CsFitR. 2011.0. 31 = 16 E.C. 118=A.IE 
1942 Cal 306. 

-■■■ —Execution—Application for—Technical defect— 
Procedure—If a ground to refu'e exernticp. 1941 
Dig., Col 9^4 V. M, R hf P rHFTTVsR Firm 7 
llAjitE Mahomfo «t»LrAN. 1941 Eang.L.E.774 = 
198 I.C. 404 = 14 R.R. 198. 


PEACTICB, 

and Akram, //) SjTANATH V. HARI RaNI. 46 0 . 
W N. 609. 

Execution—Exffuting Court—Pou’irt—Dtttf 
ration ot detne'to be null and void. 

An execu'ing Court cannot question the validity of a 
decree prepared by an appellate Court and say that siiicc 
nodecree should have bren prepared it is null and void 
and wntxecu'able. {^athe. f.M!) K»lSHN» MtiRARI 
V S 11 RAJ PATi. 1942ED 527=1942 OW.N- (B. 
R.) 437 = 1942 A.'W.R. (Rev.) 296 = 1942 O.A. 
(Supp 322. 

—' ■ Execution—Executing Coart—Powers cf— 
Evpiess decision as to point raised tn suit—If open to 
attack in execo'ion—Power of executi'g Court logo 
behind. See lf’4l Pig.. Col 99.''. RaPHaMONI PfVI 
7'. Gprimp ChaNT'RA Das 198 I.C 250»14EP. 
414= 8 B.R. 401= A IE 1942 Pat. 196. 

—... E-ecinion—Executing Court—Powers of—8afe 
ronirarv fo I 1941 Hlff.. Col. 9^5. 

Koma?> Thavd r' T ACHMf KaNTA RAI. 8 B. 
R 607* 199I.C. J69*MR.P. 667. 

Fxfcuitif}—ExtiUtiHg Court^^PcWif to fivoh 
its o\pn stty order. 

An ^xeru'i'^n Couft competent at any ii'ne to 
revoke il5 own stay order without invokmu! S. , C.P. 

(P^nnftt <tnd MfOfwaH, //) 

BfKT>AM RAHAr»!TR^r'CH. 1942 

A WR (CO.) SS8al942 0A. 496.*1942 O.W.N. 
648 

Fxcctdirft—F.xff'dine Court- P'V’ers of^Vali- 


J . J- -,,1 tn inherent forjsdtction to pass the deate in question, 
n an order of f''*'".'‘ I ,I,i« wjH involve a certain enquiry, however limbed, 

^ Inexecu'ion • he scope of that enquiry maybe. The Court is not 

certamly apply to the Court to o^e ,ts inherent jnwer .lecree ' 

n order to reMore proceedings disrn.ssed under the Co-operative .^ocietie 

this IS dismissed and a fre.^h appb'-aiion i« ’ be enforced and .xrcuted as a decree. 


.. ^tfyofovofduffdtf Co-pfotive Sofietifs d4ft 

c r^ • # ✓ . • j / Sd\ The tternfine Court csn alwava deride whe»ner the 

P-^»c'>-Dtsnmsal of proceedtHgem default or had not 

■Feme,iv. . . .I uh^.^nt forisdiction to pass the rfease in question, 

A person XQdinst whom 

default ha.^ been pa««ed 

. • . « j cnr4*ct/|jv U4 %•*«■» 

happen* to be an 
.Societies Act. which is to 

the effect of thp earlier dismissal can ihen Iv pi„ a/, hnmmad. //) MaHRHB Hi S^ain ShaH 

Prolubly the safest cour.se would be to ask fo , L, AnjuManImoad QaRZ* 201 1.0.311-16 E-L- 

thealierna'ive. In oneca.seor ‘be ^ ^ I 33^4^ p ^ gj j U, 1942 Lab- 129. 

would have to be accepted Mwce a^ ^ -Execudon-Exe-uling Courl-Validiiy of decree 

rights 0 the part,„ are to in default. U _If can be qbestioned-Mo tgage .suit-Preliminary 

It wuld be held that an or er^^d. no appeal decree modi6ed on appeal-Subsequent final decree 

not on y not appealal le ^^ P.rtaP based on original decree without taking modification into 

pVx r7m 1%« r al6o44E.L. 381 = 43 P account-Fffect - Decree-If nullity-Regulari.y-If 

L S 797 IA I R 1942 iab 71. can be nue.ti.ned in exeru-ion PRACTICE-DEC 

L R. ’f ' ™ ,,, decree-When to be REE-VaLioiTV. 23 Pat.L T. 162- 

• I ^n'^‘r7of hrHp'r’ent debtor. Set C. P. CODE - —Etfcut>m—Jcwdo of fiartiet in . 

raised—Fhitv mnQ The C. P. C. doe* not contemplate jomder of parties 

S. 11. I.L.R. (1942) Ear 3Zb. J in execution and the p-ovidons of the Code relating to 

-K.ec„,ion-EOT..-n= Co„,f-r„n.;n,rt.on of "|X have no orplintio" '» P'?' 

R.,„e„ne ^pnn.„,-Pern,„s,b,h„. h. exeno.ion 

C. P COPE, s. 47. 8 Bk 401. f i^o.deta.o4M4id,ffti Jvvofi/ar ond fCunot Htx^on^ 

- Fx.cution-Exenitine Court-Juriidieticn “ 7/ )^I FH aVATHI AM'*aI *'• NFM JaI. 

A^'^^ntbeti..^par,^-rfcan^^ . . J 4^2 M W N 740= A-I-B. 1943 Mad- 179**(1943) 


The principle i« established that Wi'hen there is no . 

inherent want of iurlsdictinn in 4he executing Court 1 M.L.J. 139. proper re- 

over the subject mat'er offhedi«pnie or in respect of ' Ere'utim—Minor of troof. 

the parties before it. it is open to the parties to arrange prei^ntali.ii f was being executed 

the procedure by agreement among them*elves and give ’ '' here in th'. minor order the 

jurl'diction to the executing Court which It her whereas in the preliminary 

Uldnot poises., {^f,.kb.ri., n.d Plank //) 

PAVAL Shah V. TPUfTFFR FOR THE IMPROVEMENT decree he was «hown as being un B 

OF CALCUTTA. 46 C W N. 713. « ga->rdian, and th^e to .how 

___ Court-Poroero cf-Cor- ‘o 

* « __...•MOAel VI iDv 


ffCtion of decree pajsed hv it. 

Where the executing Court is the verv same 


Where tne execiuing v.ouri is me verv wme Court | that he had 
„hi..h -he <!-«. .h.„u „„,hi^.pin law .op,e- , 
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woaU bt that all thlnfzs were done properly and that 
the eaecnting Coart ctQld a»ocn« that at the time the 
final Hcoree «aa pased the minor was properly repre¬ 
sented. J. amd St’mektr IMl, J') BaPBI 

Mahtop. Sah. 198 10 821-8BB 465 

-14 B.P. 605-A.I.B. 1942 Pat. 264 

“AierWiiWe— Martgfgt dttref—Aft^ifafien dit- 
mhttJ as time harreJ— Apfga! Sy d«rtf k‘ ldtr—Appeal 
dtsmisttd against some re'PonJents tor non’prosecution 
^Ordtrastfiinsf otkert—^lf ran he res'trsid. 

Where an application for es^utlon of a mortgaBe de 
are was dismis-^erl as barred be limhatinn and i he deaee 
holder filed an appeal but the appeal was dismisfed as 
aftaintt some of the respondenta for ron payment of pro¬ 
cess fees the appellate Court can reverse the order • f 
the irUl Conrt as aftain'-t the other respondents and 
direct execution to proceed agiin^t them for their sh^re 
In the mortgage debt i*s well as in the property. 
(Sfukktriea and Koxhirek. JJ.) TaBAN ROVBciNt' 
ShvaM MftNDAi.. 2I>1 T.o. 464*16 B.C. 201-74 
C.L.J 496-A.T.E. 1942 Cal. 228 

■ ’Execution— Mortgage decree—Appointment o' 
receiter ot estate to Pay r^nts and proUtt todterte’hcldtr 
in di'cAaige ot his dibts—Suhs gumt money decree 
against sudgment’.iebtiir and re'eiver in pesifssion— 
Sate of property in ex eution—lf barnd^Extent of 
tigh’s tuhieh ean ie put up f 'r solo 

Where, in exrcation of a mortgage decree obtained^y 
a Ra) againrt an e5iate, a receiver !s appoiniedio 
manage the estate and to co'lect the rents, etc. and to 
pay to the Raj the amounts doe under the mortgage decree 
and other decrees held by ihe Ra}, and rnhseqoently 
another creditor obtain a mon'y deciee against the pro¬ 
prietor of the estate ami the receiver in possession, it 
cannot be h»Jd that Ihe holder of the money decree ha* 
no tight to brine the esia'e to sale In eaecoiton of his 
decree. The right, title and interest of the ji dgment 
debtor (proprietor of the estate) can be pul op for sale, 
r/i, an equity of redemption in the estate, with no right 
to immediate p<<ssessinn and with no rfght to the rents 
arid profits until the due-of the R i) have been settled 
Though the holder of the money decree cannot sell he 
estate free of the mortgage h'ld by the Raj and of the 
order appointing the receiver, there is no reason why 
such rights as (he judgment-debtor has should not be 
pul up for sale. ( Harries, C, / and Sfanobar l/sH, /.) 
PUPHU I.AL It. JACDISH NANPAN SlNGH. 1942 P. 
W N. 66. 

— Fxecutlon— Mortgage decree of British 
Indian C'lUif—Part of property in Berar—If can 
be executed in berar—Suit on British Indian judgment 
—Necessity. Su 1941 D=e.. Col P'ffi. JeCNtRAM 
Prfmsukh t'. Ganpaii. 198 10. 873*14 R.N. 261 
(r.B.) 

— -Execution—Objection as to limitation not taken 
—If bars similar objection regarding sn’>sequent 

pplicaiions. See 1941 Dig.. Col. 996. PlOpi e’.a 
1'ANK OP NOHTHFRN INPIA l.TP. r. AiJAg ALl 17 
Lock 449-14 B.O. 606*199 I.C. 686* A I.R. I942 
Oudb 219 I 

■ ■ -F.xeeu'ion^Plea in btr — Pre^decret agreement' 
not to execute decree against partieular defendant toitk’ \ 
emt proceeding againU olAers^Agreem/nt entered into . 
bofore suit—If ean be pleaded in bar of execution. \ 

A pre^lecretal arrangernent cannot be pleadM in bar 
of execution if it attacks or varies the deaee, but it can 
bepleadrrd if it rehtes only to the execution of the 
decree. A pre-decrefal arrangement between the plain- 
tifi and one defendant, compelling the decree holder 
to take out execution as aga!n<t the other defendants 
before he proceeds either for the biJance or for the 


PBAOTIOB. 

whole of the deaee amount against the particular de¬ 
fendant can be pleaded in bar of execution. Whether 
the agiee.meni set up waa entered into pending the suit 
or before the suit was filed makes little didertnres. 
Where such an arrangement is proved, the decree holder 
cannot claim to have fulfilled the terms thereof, by sim¬ 
ply .serving notices on the other defendants ard taking 
no further action to attach their property or realise any¬ 
thing from them when they did not appear in answer to 
the notices. (//afpell.J.) KaNDaSWAMI Ml'PAt lAR 
V PsLANKWsMi f^nuNPAR 202 1.0.23*16 R.M. 
421*1942 MWN 237 - 66 LW. 190« A.I.R. 1942 
Mad. 4rO«-ll942llM.LJ. 396. 

■■ ' Exeeution—Plea in bar — Pre-deerte agreiment 

— ii'Sen ean be pleaded in bar of exeeulton, 

A pre-decree agreement which relates to execution 
only and does not strike at the d-cree i'self is pleadable 
in bar of execution. There i- li’tle difference between a 
case where the decree i< rendered [nrxeiuiable against 
some only of the defendants or against some only of 
the properties and a case whtte a decree is 
'eiiderecl inexecutable against all the defrpdant.s or all 
the properties. Nor is there any sound ptinilple of 
di-iinci >n on the ground that the agreement was made 
'wfore «uit and not alter the in-titu'inn of the suit. 
{KrishiiaiViimi Ayyangarand Kunhi K'lman. JJ.) 
'A'^KARA RaO Bai AVFNKATAPPA 66 L.W 646- 
1942 M.W.N.822-A.I.B. 1942 Mad. 734-(1942)2 
M L.J 620 

— ' Execution—Revival—Applicaticn under 0. 24, 

^.95, C.P.C-de—Heiiiery ot alt items except ont--^ 
.dpp/ieant desiringpoltee help in hspe<t of same due to 
apprihemion of obslruetscn—Duty ot Court— I'fsmissal 
of appHeatins— p.fftct— Substqu-nt apflieation—If 
revival of prior one. 

A niir haser at f»n execution sale applied under 1). 21, 
R. 9S.C. P. Code, for delivery of po-session and he 
was given possession of all'lie Perns purcha.-ed by him 
except one in re.?pect of which he apprehended that 
theie would be obstructic.n by the defendant. He there¬ 
fore endorsed on the warrant that he would take posses¬ 
sion of that item later on with police help. The Conrt 
recorded this on 21—9 —19.^6 and di^niis’-ed the appli¬ 
cation. The purchaser filed an application on 
26 - 8—1936, which was moit than ihrte years after tbe 
confirrT»aiion of the sale. 

^ Held, that when the purchaser apprehended obstruc-' 
tion and desired to get police help, it was the duty of 
Ihe Conrt to post the petition to another dale in order 
to enable the purchaser to get the necessary police 
help. Since that was not done and the purchaser was 
not at default, the order of dismissal must be regarded 
as one adjourning the petition sine die and the second 
application must be regarded as a continuation or re¬ 
minder of the previoQs application and hen<e not barred. 
{/Cuppusvami Ajyar. J.) WniAl INC.a SwamiGaL r 
KAVBttppvNNA Gt’iiNn*N. 65 L.W 6fi9(2)=1942 
M.WN-664--A.I.R. 1942 Mad. 718»(10425 2 M. 
L.J. 365. 

- Exeeution—Reviusl — Compremise pehJingexe- 

eu'ion—Dariast "diipoted or as decree fully satisfied 
—Cempre-mite tnbstgmntly held tobe intahd^If rn-i- 

pfS rr ttsiPtO 

Where in the coarse of an execution applicaiion the 

parties settle the matter and the Court records that the 
decree being fully sa-isfied “the darkhast isdispoMdof 
that clearly means that the application is dismSwed. 
The fact that the compromise is eubsequen'ly held to be 
invalid docs not have the (ffea of restoring or reviving 
the application for execotioD so at to save limitation 
tot exacatloo. A fresh execoUoo applicat»6b filed 
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PEAOTICE. 

beyond 12 years of the decree most therefore be held 
barred under S. 4^. C P Code. {Beaumont, CJ.ani 
Stn. A) chai^nappa GiRIMaLLAPPA ShaNKAR- 
DAs VjSHNiinAS. 202 T.C. 660=16 S.B. 181=44 
BomXR. 656 = = A.I.R. 1942 Bom. 282. 

- .txfcutton*“Revival—Fyeroiion 'ale set aside 
after rerording of full salisfactlon and dismissal of 
eaecation application—Suhfequeni application for sale 
of same property-—Former applica’ion if revived— 
Fraud on part of decree-holder in respect ofsale—If 
bar to revival. Set LIMITATION ACT, ART. l8l. 22 
PatLT 992. 

— Exteution-^ RnivaJ—Exfiry of Umitaiitn*. 

Where an applicant failed to give particulars of pro¬ 
perty to be proceeded against and as no property was 
found the application for execution was dismls'ed it 
was held that it could not be revived after the expiry of 
the period of limi'ation fixed fcr 'uch execution. 
{Shirre/r S.M anfi S'the. RaM T.AL Pi'OH 

t/, Mr)A7ZAN ali 1942 0 a fStipp.1 170 1942 B 
D 391- 1942 O.W.N. (B.E.) 302=1942 A.WE 
(Bev.) 150. 

' Fteeutien—Revival—Bight of deeree-hotder— 
Execution eau dismisteH on full satisfaction-^Pleader 
of detret holder misled by agent of judgment-debtor re¬ 
garding payment. 

Although an execution case has been dismis«ed on 
full.s'ilisfaciion, the decree-holder is entitled to have the 
execution proceedings re-opened when his pleader bad 
been mishd bv an agent of one of the judgment-debtors 
which had resulted in credit being given to them of a 
certain ^u^l which in fact they had not paid. (Edgle\ 
and Birtvnu jj \ RAjKXt'tARl PPf FlH I-ANAt tKI 
DaSI r' MoHtNt Mohan Pinr. 201 IC 
E.C. 274=76 C.L J. 19 = A.I.B. 1942 Cal. 461. 

Execution — Snle^Charge created h decree 


against several t^roferties—Ofder in which 

are U he soid--Option of decree-hofder^pt^crejc 

Court to interfere and direct order in which f P 

S:;:^ways in the option of prm 

proceed for sal-in execution created by the 

perttes (upon whic>* a charge ha direction 

decreel be" bbe, p;",;; 

//'rK.>'.S™A KAR e. SRERMATV. 

^^E7e°lHoniMe'-Whal pas>es-" Riebt, title 
and interesf-Mearire of--neaee ap.rst manager of 
Hindn foinf familv— Execution aealnsf family projrerty 

See 1041 rig.. Col, 097. MULruNO CO OPERATIVE 
CREDIT !^‘OCtETV v. SHIPI fVCAPPA TSHWaPAPPa. 
I.LE a94rBom 682=197 IC.‘428 = 14E.B. 216, 
^^~~findtng on pdnt not raitfd in pleadings—Suit 
ly Hindu son /•» detlare prop'rty net liable in exeention 
of decree against father—Ftnding on question of legal 
necesuty u’htn no* raised in pleadings, if justifed. 

Where in a suit hy 
that certain property 
liable to be sold in execution 

ia the 


PEACTICB- 

A.L W.647-1942 A.Wi- (H.O.) 805-1942 AX 
J. 689-A.T.R. 1943 a. 17. 

■ Fraud—Decree declared null and void on ground 
of— Decree holder if can be declared entitled to con'inoe 
suit from s»aee prior to impugned decree. See 1941 
Dig.Col. 908. lAORUP p. Ram Sabad, 17Lacfc 
841=14 E.O. 278-A I.B 1942 Oudh 217. 

-Fraud—Party to fraud—If can set upownfraod 

—joint fraud by both plaintilY and defendant—Fenami 
sale deed by defendant in favour of plainlifif—Suit bj 
plaintiff for po«ses$ion as beneficial owner-Dufy of 
Couit—Pismi"al of suit. See 1941 Dig., Col. 999. 
CUDDAPPA CH'KKAPPA V. BALAJI RAMJI. IL,B. 
(1941) Bom 575. 

■ Fraud—Proof of. See 1941 Dig., Col. 999. 
Napav ‘N^n Chfttia r f>. Opf iriAi- AS'trNiF. IWl 
0 W.N. 1892=44 P,LR. 18 = 28 Pat.L.T. 67. 

Fraud-Proof ot-~Plea of res judicata— 
mtnlf rebed on in grior deei'ien relating to different 
mahal— H proof of judgment being obtained hyfroud. ^ 
Even if It is assumed that the judgment which i* 
pleaded as a bar to a subsequent suit retied on documtnfs 
relating to a different mahal. that fact cannnt constttulc 
sufficient evidence of fraud. (ShirttF. S M. a"d S^he, 
JM.) CHOB SiNCH V. GURBAKSH 1942 OA. 
fSwpp.’' 244= 1942 A.W.B.(Be7.)218-1942 O-W-N. 
(B.B.) 394 = 1942 R.D. 483. 

.jt _Fraud—Revenue salp—Mortgagor’s /raod In 

allowing property to be fold /or arrears tf revenue— 
Mofigagee's right to obtain reconveyance from pur¬ 
chaser Ace l94J Dig.. Col icon. HAPir>A.«5.CAHA V. 
Pt'LAL CHANt KA. 1P0 I.C. 728-14 B O-620. 

— Fraud—'-' hat constitofts—Arpli'abon High 
Crort for adjudication in insolv^cy—False alirpalion 
deliberately made in application and affidavit,of 
re'idfnce of applicant within jurisdiction oI H-ph Court 
—Order ofadjodicaiior—If vi’iafed as Wnp procured 
hy fraud. See pRACTtrE— JURISDICTION—ABSENCE 

OF. (1942) 2 M.L. J. 198. 

lUtgal transaction--Relief to either party. 

Whii hever party welcs the help of the Court in order 
to get OAer an HI gal transaction in which he has hiim 
self entered cafinor gel the help on the principle of pttri 
deheto valent defendentit eauta. 'irt « a 

Sa-he /At.) Gaya v. SHFODaSS 1942 0 A. 
fSnpp.'' 168=1942 OWN. (B.E.) 243= 1942 E.D. 
382=1942A,W,R. Bev. 143. 

-Inventory- Partition suit-Pfaint 

vtamped-Matter of Cou't.fee not 

to i'soe order for Inventory of p’^ wnfSHWAR 

rnimfee. l94l Dig.. Col 1900- 

KI-pRt.. RAOHtlBANSMANl PRASAD NARAIN SiNCH. . 

A.I E. 1942 Pat. 43. . / > 

- fssues-Buty of 

issues—Suit under 0. 21. R^ 63, 


ssues^Csuu uftaer u. the atlen- 

The object of framing an ifsoe ° mIci or law 
tion of the parlies to the main que. recording 

to be decided, and the duty " Vbrc ^ 

Iht proper i5?ue« hai heev p ape «hfn)ld 

-Code. In framing sorb e*P«- 

a Hindu son for a declaration «««‘hemselve-s fo a* to make he 

is bis and that hence if t' not siveof the matters which they deslrejyo^ 

cecution of a decree against his such issues, \\here L maiaUlP 

father and the defendant only pleads that it la the ^ 

father’s property and no question ofl^gsl recef'i»y I' ‘?S>w 

S'^>>y^pany and there?'no issue OB H. » Court /dr/rf. that the .'sue Ad 

iTnot justified in giving a finding as to legal nece.^itv 1 »fce_d^ee in the 

when the party concerned has had no notice and op^r agamst the ^ in the fratre 

mnirv to meet such a roW. 

JaOANIMTH FJWSAP «». IW I llW ^ 
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(.Akrtm anj Pal, J/.) HiRANMOV v. PROBAL 
Kumar. 46 C.W.N. 289»A.I.B. 1942 Cal. dS8 
—^—/uJgt—CamptUihy—Triat Cittrt rtttrung in 
itt /* igm/Hi ta erJtr by Judge m kn eafiaaiy as 
CaHtcU'r — Judge, if preelused fram Jealiug with tase 
in revision. . 

A Jadge is not precluded from dealing with a case in 
revision merely because the trial Court has referred in its 
judgment to an order passed by the Judge in bis capacity 
as a Collector H hen the order was not passed by the 
Judge in the capacity of a Judge subordinate to the 
HigliCourt. {AimouJ. J.C ) NawaB KhaN r. PlP 
Nazik AHdAD. 2031.0. 203=15 B. Pesb 57=A.I. 
B. 1942 Pesh 81. 

“—“judgment— Contents—Appealable cases. See 
1940 Dig Col. 1029. Sulemam v . ABuUL ShaROOK 
LL.B. (1941) Nag. 735 

Judgment —provtsional judgment — Modifiea' 
lion—PtAotr of Judge. 

Where a Judge has passed a judgment which is a 
provisional one and is understood to be so by all con¬ 
cerned, he can subsequently modify the same. \.K.C. 
Mater, Khundkar un^i Pal, //) BIBHABaTI DaVl v. 
Ramendka MarayaN Roy. 202 LC. 651 = 15 B.O. 
856 =47 O.W.N.9*AIB 1942 Cal. 496(3.3.). 

' ' -^JunsdUtion—Absence of—Applieation to High 
Court for adjudication in intotveney—Fahe allega¬ 
tion of rtndente within jurisdiction—kfftct—Order ot 
adiudieation—If nullity for want of lurisdietionor for 
fraud. 

A person really residing in Tanjore District falsely 
stated in his application for adjudication in insolvency 
and in the affidavit In support of the same before the High 
Court of Madras that he was residing within the local 
limits of the original juiUdiciion < f the High Court, and 
the High Court made an order on his application adjudi¬ 
cating him an insolvent. It was contended (hat the 
order of adjudication was a nullity being one made 
without jurisdiction. 

Held, (1) that the High Court was a Court of 
competent jurisdiction for the purpose and the order 
of adjudictiun was not rendered a nullity notwithstand¬ 
ing (hat the debtor fahely and deliberately alleged that 
. he was resident wiihin the High Court's jurisdicilon; 
(2) that if the question which was alleged to cieate the 
want of jurisdiction was one which the High Court it¬ 
self was bound to deci le, the matter was not one relat¬ 
ing to jurisdiction. It was a fact like any other fact 
which the Court had got to decide, and if there was any 
error in the decidon. it could only be remedied by an 
appeal or other procedure known to law; (3)tbat the 
mere fact (hat a (abe allcgutioii was'nude in the appli¬ 
cation and the alfidavit in support ihtreof was no ground 
for holding that (be Older was procured by fraud or for 
treating it as a nullity. i^Krithuaswimi Ayyangar and 
Hunhi A'timin. JJ.) NaC.K«waRA AIYAR ». GaNESA 
AlNAK. 20SI.C. e69 = 66L.W. 684 = 1942 M.W.K 
546^A.l.B. 1942 Mid. 675 (2) = (1942) 2 M.LJ 
198. 

Juiisdiction—Civil Court—Dismissal of Muni¬ 
cipal servant by Municipality-Suit in Civil Court for 
wrongful dismissal—Maintainabiiit)—Civil Court's 
power to review Municipality’s Act. See BOMBAY 
MUNICIPAL Boroughs act. 44 Bom. L B. 814 .' 
— -Jurisdiditn^CiiH an^ P,venue Oary— 

, of to respeet each other's orders- Ket-enue Court order 
—Sub'tguent ine.-niisttmi order of Citi! Court-^/f 
ground tor retirw H Pnenue Court's order. 

It is as much the duty of the Ovil Court not lo bnor* 
lha'order of the Revenue Court as it i* of the Revenoa 
Court not to igoort the order of a Civil Covt. Tbeto 
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is therefore no reason why a Revenue Court’s order 
should be varied on review 01 in revision simply in order 
to brmg it into line with a civii Court's order passed 
after the Revenue Court's order. i^Middeten.) BhaOI- 
RAi H Prasad Singh v. Kali Mahtun. 8 B.R. 461. 

— ■ " —Jurisdiction—Civil Courts and Courts of special 
jurisdiction—Powers of. 1941 Dig., Cul. 7l3. K.L. 

GaUBA V. PUNJAB COnON PKtSS Co., LTD. 198 I.O. 
125=14 B.L. 802. 

- JunsdietioH—Civil Court — Dispute between 

Turf eiub and horse owmr. ^ ' 

If the mat'er in dispute between the Turf duo and 
the horse owner is within the jurisdiction of the ste¬ 
wards and they give the person against whom action is 
intended to be taken a fair opportunity of answering the 
charges made against him, it is not open to the Civil 
Court to sit on judgment on the orders passed by the 
stewaids. Ii is however, for the Civil Court lo deter¬ 
mine whether a certain matter in dispute is wiihin the 
jurisdiction of the stewards and if so, whether they hava 
acted in acosrdance with the elementary principles of 
natural justice and fair play. The jurisdiction of the 
Civil Court can only be exercised within these narrow 
limits. i^Abdul Kashsd, J.) RoyaL CALCUITa TURF 
Club. CAicUTTAt^. Kishen(:H‘ND. 20l I.O. 619- 
16E.L.63=44 PLE 236=A.I.R. 1942 Lah. 179. 

"Jurisdiction—Civil Couri—lnterfer.nce with body 
created by statute—Powers. See 194t Dig., Col. 7l2. 
Manager. Court of Wards v. Moolchand. 200 
1.0.716=16 R.N. 18. 

— -Junsdsetson—Civil or Revenue Court—Suit to 
declare plaintiff'Muafi Dada Zamindan' grantee. 

A suit to declare the quality and nature of the plain* 
tiff’s title namely that he was holding the land as a 
'Muad Dada Zamindari’ giantee and not as a'Muafi 
Chakrana’grantee is within the jurisdiction of a Civil 
Court. yRraund, LATU v, MAHA LAXMI BaI. 
I.L.B. (1942) A. 129 = 1991.0. 748=14 B.A. 400- 
1941 A.W.B (Rev.) 1141 = 1941 O.A (Supp.) 922- 
1941 A.L J. 713-A.LB. 1942 AIL 130. 

■ '••JunsdietsoH—Coruent of partses—ff can confer. 
Parties cannot by acquiescence or consent confer upon 
a Court a jurisdiction which it has not got. Nor can a 
parly by his pleadings confer upon or lake away juris¬ 
diction from-any particular tribunal or in other words 
choose the forum for himself. {Almond. J.C. and Mir 
Ahmad. J.) KaMDAR KHaN v. Mian Zia uniN 201 
1.0. 452-16 B. Peah. 22=(1942) r.L.J. (H,0.) 167 
«AI,a.l942P«8h.64. 

- Jurtsdietion—lntencKing to contest jurisdiefion 

—If submission to juriidietion. 

A litigant when appearing in a Court and contesting 
that Coart's jurisdiction lo hear and determine an action 
voluntarily places himself ander the authority of the 
Court. For. if the Court accepts the plea, he will be 
exonerated, whereas if the Court does not accept bis 
plea, the case is bound to be further heard on the merits 
{Davis.^ ALLA BUX v. LIYaOaT ULUH. 1941 a! 

M. L J. 108. 

-Jurisdiction—Lack of and wrong exercise of— 

Di>iinction, Set l94l Dig.. Col. 7l3 " Cawa<;hxh 
BuMANJIp. PRAFULLA NaIH. 197 LC 670 = 14 B 

N. 176. ■ 

——Jurisdiefion—Xature of smi—ffmo dete 'r-.intd. 

The nature of « »«t for the porpoee of det nnlning 
jurisdiction has to be decided on the besis of the aver- 
menti in iht plaint and not on the buis of any u«/enee 

“P* Ssugh. 

Bhsdt, Abdul Rashid and .^ukimmad V^nsr, //) 

497-15 B.L. lSS-44 

POa* UI=AXB.X94SL«h U7(r3.), 
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- "• 'JurisJUtion — Private internatienal law — 
Decree of foreign Court—AJjiuitcatien of judgment' 
debtor in insolvency by foreign Court—Subsequent dis¬ 
charge by ihst Court—Executability of decree in Court 
of state against moveable property of debtor in that 
Stale. 

Where a contract is made or U to be performed in a 
foreign country, so as to be a contract of that country, 
and there is bankruptcy law of that country, by which, 
in the circumstances that have occured. a party to the 
contract IS absolved or discharged from liability, he will 
be discharged from liability in bis own country as well. 
The decree-holder sued the judgment-debtor in the 
Madras High Court and got two decrees in that Court 
against him. The judgment-debtor laier applied to the 
Madras High C mrt and was duly adjudicated insolvent 
under the Fresidency Towns Insolvency Act. The decree 
holder proved his claim in the Insolvency Court got 
some dividends and then applied lor transler of the 
decrees to the Court in Vlysore State for execution of 
the-decree by sale of the moveable property of the 
judgment-debtor which >\ere in the Mysore State. He 
filed execution petitions in the Mysore Court which 
dismissed them on the -ground that leave of the Insol¬ 
vency Court ha l not been obtained under S. 27 of the 
Presidency Towns Insolvency Act piior to the filing of 
the execution petitions. In the meanwhile the Insolvency 
Court also made an order of discharge discbaiging the 
insolvent ju<igment debtor. It was not alleged or shown 
that the contracts on which the decrees had been 
obtained were entered into in Mysore or that the liability, 
under them arose in Mysoie. 

Held, that according to private international law the 
judgment-debtor was dii,charged from all liability by 
reason ot the order of discharge passed by the Madras 
High Court in its insialv..ncy jurisdiction and the 
deciee holder was not therefore competent to execute 
his decrees in the Mysore Court, {flfagettoara Iyer and 
Venkataranga Iyengar, JJ.) MAHOMED ABDUL AZIZ 
Sahib & Co. v. Nakaharilal b. dzsai- 20 MyB. 
L.J. 228. 

furisdiction- Suit-Valuation 


PEACTICB. 

Where the vajue of the estate is about Rs. 41,000 or 
more, though ihe-plainiiff\ share therein will come to 
only le^s ihdn SiOOO, an appeal from ihe decree 
made m such a suit lies only in the High Court and not 
m the District Court, {.fling,/.) KadIR HuSSaiN 
ROwi'HEKt/ JamilaBi. 66 L.W. 699=1942 MW 
N.697=C1942j2M.L.J.687. 

Jurisdiction — 1 eniiorial—If can be waived by 
submission. See 1941 Dig., Col. 714. JacNIR.am Prbm- 
SUKH V. GaNPAH. 198IC. 873 = 14 261. 

' "Jurisdiciion — Test—Application purporting te 

be under S 47, C.P. Code, not coming w thin its scope 
—Order passed on it—It without jurisdiction. 

In order to determine whether a Court had jurisdic¬ 
tion to entertain the application which was made to it, 
and to make the order it did on it, the test .should be, 
not how the application was described by the petitioner 
before it, but what it contained. It may be that an ap¬ 
plication which purported to have been made under 
S. 47, C.P.Code could not strictly ;ome within the scope 
of that section, but that need not ipso facto deprive the 
Court of jurisdiction to deal with it. if there was some 
other section of the Code under which it could be dealt 
with. So, an order passed on such an application will 
not be without jurisdiction, If it could be justified by any 
other provision of the Code. {.Biswas, /.) HaRENDRA 
Kumar KovtclMAMUDDlN Sah. 76 0L.J.294= 
A.IE. 1943 cal. 66 . 

Juritdtctton-fTrust—‘Foreign eharity—Suit for 


- furi^uftnvpf —ojoaru r - - 

dan Law—Co-heirs — Suit bv one fore s ourtoses of 
ancem estate of deceased-Valuation for purposes of 

held from fiction is not the value of the whole 

for the pUmtiS's share in the 

estate but only Subramanya Atyar, /.) 

‘vt;'rKH.N‘f 20 M„.W. 239 

_ /urisdiction-Siat-Valuat^H-Frincples- 

Suit by one of several eo-sharers to-obtain her thareof 
Arleased's estate—Smt really one for administration of 

_ Estate valued at Rs. 41.000 —PlatntifRs sfuire 

beliM Rs. ^m-Appeal — Forum-High Court or 
T^tstfict Ccu^to 

Where the sabject nuiier of a suit is so related to 
thinas which have a real meney value that the relief 
asked for will affect these, then the value of the suit for 
the purpose of jurisdiction, in a case where no spe;ial 
method of valuation has been provided by statute, is to 
be taken as the market value of the properly affected. 
Where, in a suit filed by a Mahomedan co-heir, though 
the primary object of the suit is for the plaintiff to 
obtain his or her own share of the deceased’s estate, it 
U admitted that the suit must be regarded as a suit for 
the administration of that estate, the decree in that suit 
must neewsarily affect the valtw of the whole eeiate. 


administration—Jurisdution of British Indian High 
Court—Property belonging to foreign chanty but 
situate in British India— Jurudietion te protect. 

It is a well-esiablisfaed principle that the administra¬ 
tion of a charity depends upon the law, and is contiolled 
by the Court, of the country wheie the charity ii con¬ 
ducted. There is no jurisdiction in the Bombay High 
Court to remove trustees of a charity functioning in a 
native state, such as the Jaipur State, which is outside 
its jurisdiction and to appoint new trustees in their 
place. If, however, it be proved that property within 
the jurisdiction of the High Court belonging to a foreign 
charity is l>eing misapplied, the Court can interfere to 
protect that properly, the Court can grant an injunction 
restraining misappropriation of the pioperty, or appoint 
a receiver, and then hold the property subject to the 
orders of the Court having jurisdiction to_administer the 
property. .{Beaumont, C.J. and Somjee,/.) SHIV- 
NARAYAN SARUPCHAND V. BILASRAI JUHARMAL. 

LL.E. (1942) Bom 646 = 202 1.0. 68 = 16 E.B. 
126 -44 BcmL.E. 466-A.I.E. 1942 Bom. 208. 
- Letters Patent apptal—Point of law not taken 

beUrg Single Judge, , 

A coDt«ntioD ba^ed on a point of law which cannot ot 
concluded by any admi^^ion which may have been oa 
before the Single Judge can be raised in Letters Faienr 
appeal. {Young, C./. and Sale, /.) RA” « 

Peoples Bank of nothern India, ltd. 

677=14E.L.416=AIE.1942 Lali.42. 

-Mortgage suit—Person made party 

paramount title and asking to be discharged. Arr 1 
Dig.. Col. 1000. Kemasao v. Madhorao OaNeS^ 
I.L.R. (1942) Nag 309=1991.0. 814=14 E.N 802 

=A.I B. 1B42 Nag 83. ^ ^ ^ 

- Hew plea—Full Bench—Plea of res 

The Bench in Letters Patent appeal 
to the Full Bench. The plea that tbe suit in the cm* 
Court was barred by res judicata by virtue of the 
lion of the Revenue Court was not raised Woretn* 
Letters Patent Bench nor before the single Benc 
was it raised in the trial Court or the lower appellate 

Court, 
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Held, that the point was not a question of Jurisdiction 
and should not be allowed to be raided before the Full 
Bench. KTtk HkiJt, A^lui 

XukidtHd Mah/meJ Muttr, JJ.) BAKU S'. Nl4i>AK. 
202I.0.497»16B.L 133 = 4i F.L.B. 488» A.IE. 
1942 Lab. 2i7 

——AVm' pita—Pita of limitation not raistd in 
writtiH itaitmtHt—If tan bt urgtJ in ittision, 

A point of limitation HhtJh was not pleaded in the 
wtiiten statement, and wlii.h. if pleaded, mi^ht have 
been met by a tight amendment of the pUint, cannot 
properly be allowed to be argued in revi-i>n. (JValt 
worth, /.) SaKANGAPANI v. VtNKAIARATNAM 
204 I.O. 450*1942 M.W.N. 721 *55 L W. glO = A.I. 
B. 1942 oiad. 73i*U942) 2 M L J. 421. 
—£jt(ution—Nelictof—Sthittt by affixing—Ex 
prtss Jtclaration by Court that it wit duly itrttd — 1/ 
tittnlial—Limitation Ad (iX of 1908), S. 6 —Appltta 
tioH by minor dtftnJunt to set atidt talt and other 
froeteding! in exteution^Not governed by S.liof tht 
Limitation Act, 

Where the return on the notice of an eiecution 
petition was that it was affixed because the guardian ol 
the defendants who were miners was not to be founu 
and was evading service and the Court thereupon declar* 
ed the defendariiii ex parte it cannot be said that (he 
guaidim had not been duly served with notice of the 
execution petition merely iKcause there was no expre^^ 
declarati m by the Court as to due service of the notice. 
The benefit of S. 6 of the Limitation .\ct is available 
to a minor only in respest of a suit or an appii.ation for 
execution of a decree. An appli aiion by a minor 
defendant to set aside (he sale and other pro.eedings in 
execution taken by the decree*holder is not governed 
by S. 6 ol the Li nitaii m Act. (^h'riihniswimi Ayyan- 
gar and Kunhi Kam-m, JJ.) GOVINDA KRISHNA 
AIYAB V. SanKaraLinGA AIVar. 66 L.W 683- 
1942 M.W.N. 660-A.I.B. 1943 Mad. 65“(1942j2 
M L.J. 668. 

■ partiet-^Non-ioinder—Award by Deputy Regit 
trar under $. 43-.4i Mysore Co-operative Soeietiet Ad- 
Suit to declare ultra 'i\tt%—Det>uiy Rtgutrar—Jf neeet 
tary party—Non foinder of—kfftit. 

To a suit for a declaration that the award or decision 
made by the Deputy Registrar of Co operative Socreties 
under S. 43>A of the Mysore Co>operailve Societies Act 
U ultra virei, the Deputy Registrar is not a necessar) 
party, and bis non-joinder does not therefore make the 
suit defective or incompetent, {A'aeetvara /yer and 
Subramama Aiyar, //.) ViDURASWATHA NaRA 
YANASWAMI COt'PBRAMVE .^OCltlVr-. .S'ACMAH 

Keudy. 46 Mys H O.B. 683-20 Mys L J. 276. 

■ I’auper suit—High Court—Application for leave 
to sue in forma pauperii in respect of claim for damages 
for slander—Summary di«mis.val on ground that claim 
could not exceed amount within jmisdictioii ol Court oi 
lower grade—It Justified. See 1941 Dig, Col. H0l 
Vknkaiavubba ROWTaylor Staniey Philip 
2011.0.122*'16B.M.226^A.I.B. 1942 Mad.l6- 
(1941)2MLJ.605. 

“^—P/ea,iingt—Abandonment—Omiition to raite 
available plea — /n/erenee. 

It is a well known caniton of interpretation of 
judicial decisions that where a point osuld have been 
obviously taken before the Court for the detlsion of a 
suit, and that point has not t«en taken, it ha^ to be 
inferred that tht point was rot taken tweau'-e it was no* 
tenable. (C'Aff/a J.) MiOHJi fIrRii & co t 

ManrilaL Gokdhandas 203 10. 460-44 BonL 
L.R. 768 - A.I&. 1948 Bon. 331. 
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“Pleadingt—Addition of reliefs—Power of Court 
to order plaintiff to add prayers. 

Although a Court has power to call upon a plaintiff 
to pay any particular court*fee, it has no jurisoiction to 
order a plaintiff to add to his plaint certain prayers 
wnich he does not want to add. The Court has no 
power to compel any party to press for any particular 
relief, (fiurn,/.) KUTflA PlI.LAI. /« rr. 66 L.W. 
239*1942 M.W.N. 361-A.I.B. 1942 Mad. 446 (2) 
*t.l942> IM.L J. 499. 

--f’leading—;Amendment—Amendment of written 
statement—Delay—Effect of. See l941 Dig., Col. ICOl. 
SaRADI.NDU MOKHERJER V. JAHAK LALL AGAR- 

W.ALLA. I.L.B, (1942) 1 Cal. 328*201 1.0.363* 
16 B.O. 17l*A.La 1942 Cal. 163. 

■ t'lcading^—Cause .of action—Averment of— 
.Sait by Share broker for Indemnity—Plaint—Contents 
of. See BOMBAY NATIVE SHAKE AND SlOCK 

Brokers’ association Rules. Rr. 46 and 167. 
44 Bom L B. 476. 

•Pladingt—Evidence on points not raised therein— 
tf can be allowed. 

The procedure in allowing the parties to adduce evi* 
dence on points which arose on the evideiicc led by the 
parties but were not raised in the pleadings or issues is 
irregular and should not bu allowed without amending 
the pleadings and raising the necessary issues. {Sir 
Madhavan Nair.) HeMiHANDo. PEABY I-AL. 203 
10.1 = 16 E.P.O 52=47 O.W.N. 46 (2)*9 B.R. 70 
= 1942A.L.J.718*1943A.L.W. 7 = 1943 O.W.N. 1 
-66L.W. 8-46 P.L.B.86-A.I.E. 1942 P.0.64* 
(1943) I M.L.J. 11 (P 0.). 

——‘Pleadings—Inconsistent pleat—Person having 
easC '-ent rights—Assertion of ownershtp or right in 
gross—If fatal to right of easement already acquired. 

If a person begins to assert that he is the owner of a 
plot of land over which bis tight of easement has not 
matured, he may not succeed in establishing ownership, 
but would, none the less, lose on account of his claitn, 
(be right of easement for which he was prescribing. But 
(here is warrant for holding that an assertion of owner* 
ship, after the period of user has matured into an ease¬ 
ment would be fatal to ibe right already acquired. A 
mere claim to hold the property as an owner cannot 
result in a plaintiff being deprived of his existing tights. 
A claim >1 ownership of property over which an ease¬ 
ment right bad already matured in favour of the plaintiff 
(claimant) would be insufficient to destroy the easement. 
An allegation that the right was being enjoyed as a 
public tight or a right in gross after the right had been 
acquired cannot equally do so. {Abaul Rahman jS 
SukBa Nayakkar V. AKkammai.. 66 L W 142- 
1942MWN. 209 - A.LR. 1942 Mad 392*(1942)1 
M L J. 373 ' 

- Pleadings—Plea of estoppel—Detailing of in¬ 
gredients of Hatutory provision — Necessity. 

Where a plea of estoppel U raised it is not necessary 
, to detail in the pleadings all the ingredient of the 
relative statutory provisions. It is enough if the fact* 
pleaded satisfy (be statutory provisioni. {Cruer /) 
>HRI RAMACHANDRASWAMI v. THOONABAI. 1942 
N.L.J- 405. 

- P/eadingt—Suit based em a^quisttiom of title by 

advent ffoiteisioot—Relief om the bans of customary 
rtgkt pr tPStmtmt. ' 

Where a suit on behalf of the villager* in rerpect 
of certain plots therein is based on their havrng 
acquired a title thereto by advetve possession but it is 
founo that they bad not succeeded in esiaUirhlig this 
case that ii enough for the decuion of the suit. It i* not 
epeo to Cowt to grant reUtf oo the barii of • enstoa- 


















«95 


THE YEARLY DIGEST, I94«. 


896 


FBAOTIOE. 


ary right or e<tseuieiu as it is not only going beyond the 
pUintid's pjejulngs but is also strictly speaking incon* * 
sisteni wiib ineni. i^Allsop, Ganga Nath ana f^erma, 
JJ.) BhaGWana V. Gulab KUEr. I.L.B. (1942) 

A. 667*201 LU. 707*15 R.A. 71*1942 A.L.J. 376 
1942 A.li.W. 366 = 1942 A.W.B. (H O.U75 = A.i.B. 
1942 All. 221 (FBJ. 

'' ' reaatttis — Bi/ard'i ruling and High Court 

ruling in confiut—Whuh to be followed. 

The Comiuissioner cannot tollow a Kigh Court raling 
when the Bjard’s rulings are in conflict with it. {^Shirreff, 
S.M.and Stthe. J H) MoHAN Sl.NGH &. SaMRATh 

Singh. 1942 0 A. (.Supp.) 445=1942 a. W.B. (Bev.) 
419 »• 1942 654. 

■ -FreceUtnts—Densiont of Englith Courts—Value 
and binding nature. 

Per t'erna, /.—The decisions of English Courts 
are not binding on the Courts in India. The 
views expressed m the judgments of English Courts are 
referred to and adopted by the Courts in India only 
when it appears tnat those views are fundamentally 
Sound and are based on imniutaoie principles. {Alltop 
and I'er/na, JJ) BA^DEVANAND GiR v. ShaNTA- 
NAnd 2021.0. 453*15 B A. 165 = 1942 A.W.B (.H 
0.; 2U6 = 1942 A.L.W. 463 = 1942 A.L.J. 661 = A.L 

B. 1942 A. 302. 

■ -P.eceueHts—Decision of Full Bench—If can be 
overruled by later Full Bench consisting of more judges 
See 1941 Dig., Col. 1003. NlNGAFPA KAMaPFA v. 
Emperor. LI 1.B. (.1942) Bom. 26*197 1.0. 416> 
UB.B 223=43 Oc.L.d. 167. 
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86=44 P.L B. 45=43 Or.L J. 1-23 Pit.L.T. 316- 
75 O.L.J. y7=(1942j 1 U.L J. 6 (P.O.). 

——Privy Council—Criminal appeal—Limits of 
jurisdiction. See l94l Dig., Col. l005. MaHomeD 
Nawaz v. emperor. I.LE (1941J Kar. (PC.) 
172= 1941 A.L.J. 764 = 65 L.W 1=8 BB. 147- 
1942 A W.B. (e.C.) 1 = 1942 M.W.N 33-1942 0. 
W-N. 41*1942 0.A.32 = 1942P.W.N. 11 = 44 Bom. 
L.B 8=1942 AL W. 29 =44P.L.S, 45*43 Or.L.J, 
l=I.L.B.(i942;LaiL 36 *23 Pat.L.T. 816 = 76 0. 
L.J. 97 = (1942j 1 M.L.J. 6 (P.O.). 

'““Privy Coun:il—Finding of tact—Interference, 
Their Lordships of the Privy Council wilt be very 
slow to disagree with the High Court even if a perusal 
of the transcript of the evidence should raiie a doubt in 
theit minds as to its true etfect, when the judges of the 
High Court had the opportunity which their Lordships 
havenotbadof seeing the witnesses in the box and 
observing their demeanour {Lord Foner.) GaDA- 
DHAR DHIK Sa.MANTA V. LaBaNYABaTI UEI. 202 
I.O. 373*16 B.P.O. 31*1942 A.L.J. 650*1942 A 
I*. W. 671 = 1942 O.W.N, 7l5=0B.B. 1-47 O.ff.N. 
68*66 L.W. 3=1943 P.W.N. 18i,P.O.). 

■ * Privy Council—Leave to appeal-Grant (i{-~ 
When not warranted. See 1941 Dig, Col. 1005. 
Ernest Hugh Canning v. soobkan partap. 8 B. 
B. 187 = 14 B.P.O. 80=1942 Oomp. 0. 6. 
——Privy Council—New point of law. See 1941 


Dig, Col. 1005. COJIMIUSIO.VEK OF INCOME-TAX, 

Punjab v dewan Krishna Kishore. IL.B. 
a942) Lab. 1 = 44 P.LB. 225yiL S. (1941; Bar. 
Precedents —Subordinate Courts—Duty of—If | (p.o.; 166 = 1942 A L«7. 169 = 1942 M.W.N 4-74 


bound by decisions of High Couit of another province-1 (j i,jr.g08—44 Boin.L.B. 196 —(1941; 2 M.LJ. 972 
See 1941 Dig., Col. lOOi. tMPEROR v. DHOLARAM (p.O.). 

Holaram. 199 1,0.101*14 B.S. 167*43 Or.L.J. I Procedure—Appeal to High Court—Change In 

468. y I case-law as a result of decision of Privy Council— 

■ " Preliminary obfeclion—Argument on-“Rt£hl of j complexion of case causing embarrassment to 

party raising obiection. , „ appellant and giving rise to new questions not raised in 

It is settled law that a party who pats in a prelimi y pleadings or issues—Disposal of appeal without giving 

objection is entitled «o be heard. \,,Sv/aHty.)^ appellant oppjriunity to make out case open on new 


ODiecuon IS enuueu <u we ucuiu. n*'”-■ ' o o OA 
PANDEY V. SHAH HAMIDODDJN AHMAD. 

- Privy Cuuneil - it ms 

Fartnersh p accounts-Qucstion whAher certain items 

should be allowed on one side ^ ^ 

Questions whether “t be allowed on 

one side or any question of principle 

cannot be said tbaithtym 

whatsoever, ^ ought to be made the subject 

cally are not questions 

of an appeal to I various items ^ 

decision of the Court conclusive unless the 

account should the decision is beyond all 

appellant p Fomer,) HaKIM KAI v. 

VSga RAM 202 IC. 764=15 B.P.O. 48 = 9 B E. 
?i «1942 A.L.J. 710*47 C.W.N. 113=1942 O.W.N. 
814*1943 A.L.W. 20*A.1.E. 1942 P.O. 61-(1943) 
1 M.L J. lOl-iP-C')- 

* _-Privy Council—Concurrent findings—Interfer* 

pnee See l941 Dig.. Col. 1004. NaTHU MAL ». 
Sjkal CHANO IL.R.(1941) Kar. vP.O) 123* 
1942 A W.B. (P.O.) 12=1942 D.A. 220 (.P.O.;. 
——Privy Council—Criojinal appeal— Certificate 
under K. 8 of judicial Committee Rules—Responsibility 
of Counsal. .Srr 1941 Dig., Col. 1004. MAHaMED 
NAWAZS' E.mperor. I lb. (1941) Kar. (PO ) 
172 = 1941 A.LJ. 764 = 66 L.W. 1-8 B.B. 147* 
1942 A W B. (P O.) 1=1942 M.W.N. 33=1942 O. 
WN 41»1942 O.A. .32=1943 P.WN. 11*^ 
2oS.'lB M-I.L.B,(1942)LA1i. 


points. 5'«1941 Dig., Col. 1006. ApPaTkimBAK 
V. WamanGOVIND. 69I.A.64*LLB.(1943)Boid. 
76-I.L.B (1941)Kar. (P.O.;iS4-74 C.L.J. 471* 
a94i;2M.L.J. 733 (.PO.). 

' Protedure—ResloratTOn of application dismissed 
—Powers of Court—Interlocutory application ininseh 
vency petition—Dismiisal of both—Restoration of intef 
locuti^ry application alom-^L^inlity, 

If a suit Of other mainpeiUion comes to an end no 
interlocutory application which was made the man 
proceedings and dismissed cao be restored be ore e 
main proceedings are restored. Where 
petition and an interlocutory 

have both oeen dismissed, the Court o 

restore the interlocutory application "-hen the mam 

Sa/*V. //.) SRINIVASA PKABHU V. RANGANAIHA 

PONJA. 2OM7S.L J-301. 

- Procedure-Suit by Crown to 

periybyrightof etcheai-Clasm 

defendant also negattveJ—Property found ^ 

religious trust founded by owner—Proper order 

'"where in a suit by the Crown to reaver 

based on title by escheat the Crown • claim by 

is negatived as-also the title of the defendant the ^ 

and ti.e property is found to belong to a 

brought into existence by the last owner, the appr<VnaW 

order for the Court to p«e U to appoint a rocelrer to 
















^97 


INDIAN DECISIONS. 



F&AOTXCE* 

Tcreaift in possession of the property and to run the in* 
atituuon on th« lines on ^hkh it had been run, until a 
seberne is framed for its administration by the proper 
aoebori^y having |nri>diction to frame a scheme. {Vtn* 
ktUramina Raoani Akinr Rahmin^ //) KRISHNA- 
ssvAMi naidu r Seckbtary of State 66 LW. 
678^ A.LB. 1943 Mad. 15^(1942) 2 M.L J. 431. 

■Relief—Duty of Court—Buddhist Law (Burmese) 
—‘Suit by widow for share in busband^s estate— 
Children made defendants to soil—Is^ue raided as to 
respective shares of widow and children—Ascertainment 
of shares of children—Duty of Court—Suit if should be 
framed a^ administration soil. Stt ]94l Dig.. Co). 
1007, MauNG Sin MaUNG ByauNG. 46 0.W.N. 
205«(1941)2M,L J. 233(P.C.). 

RiUiEfmfut tuxt—AUtgati^n of rrla* 
iiCHshxpoi landlord and Unant^Such relaitonthtp not 
provei’^Ptainti/Ts right to ruovtr potsoston on basit 
of title^ 

A person who has bued in ejectment alleging that the 
relationbbip of landlord and tenant has existed between 
himbelf .ind the defendant but has |:iiled to prove that 
relationship, is nevertheless entitled to recover po^bession 
on the basts of his title unless the defendant can show a 
better one. The fact that no dUtinct iS'^ue as to the 
plaintiEf's title has been framed is immaterial when that 
issue has m fact t^en tried and the defendant has not 
been taken by surprise. (Agorwala, /.) RaMhaHin 
LOHak Kam Dhani NfAHro 199 IC 91«8B.B 
496-14 B.P. 528^A.I.B. 1912 Fat. 379. 

“Relief—Facts found different from those pleaded 
in plaint—PUa of cash consideration for bond—Relief 
on admission of execution though con*<ideraiion w*as noL 
in Cabh, Sft 1041 Dig., Col, 1008. IJHIKUIAL 
GanA?ATI. I.L.B. (1942) Nag. 661 -19810. 764 - 
14B.N. 244 «A.IB. 1942 Nag. 4. 

I I ■■Relief—Grant of lesw icHef—Suit for declara 
tion of tit1e“PJaintiff in possession under written inst* 
foment—Written Instrument found inadmissible— 
Declaration that plaintiff was in lawful possession—If 
can be granted. Set 1941 Dig.« Col. 1008. Shanrri 
p MILEHA SINCH. LL.B. (1942) Lah. 79-1971 
0. 282-14 B.L. 221. 

Relief—Rent suit—Suit based on contract— 
Conttact not proved“Compen<*ation for ose and occu¬ 
pation—If Can be awarded. Set 1941 D^g . Col. 1008 
KIKPA SaNKAR WaRKAH V. jANKl PRASAD LaLLU. 
A.I B. 1942 Pat. 86 . 

Rtlt/f—Snit on footing of partntnkip^^Rtluf 
on iatis of holding out at partntr^powr of Court to 
grant. 

The fact that a suit is brought on the footing of a 
partnership does not prevent the Court from giving 
relief On the basis of ''holding out'* by the defendant as 
a partner; when the evidence adduct in proof of the 
partnership prove:^ the holding out, the defendant is not 
prejudiced by the tact that the suit was not brought on 
the footing of a holding out. {Horpeill. jts PlKiA 
KAKtiPPAN p. SURBSRAMA AYYAR. 65 L.W 701- 
1942M.W.N. 791 ( 2 )-A.LE. 194S Ma<L 190- 
(1942) 2 MLJ. 663. 

-KnHW-'RtHt rtdticUPH 
Ifr ts pafle—/'<nw«r tmtanor ft rtvttw. 

Whore the CoHector*. order in • rent reduction cjue 
i. pa>setl/jr A>''^ ioxl not on the merits, the sacce^Mir 
of the Collector vho has psaaed the order is ja'tificd in 
reconsiJeilni the matter (Smutty.) DwarKa 
Panhiv tr. Sham HAMiDUnniN Ah.mad. 9 b B 25. 

““SnifiM—OrJir mlkmi i"r$tJutitir^/Hier/e- 

y, 0 . ;94i-»57 


PBAOTICB. , 

In a iiulter of revision, thfc reviaing Court would not 
interfere with an order even when it is made without 
iurisdi^-tion, when such interference would cause grav* 
injustice. fJtt.jwiy.) Dwakka Pandev p. Shah 
H^MIDUDDIN AHMAD. 9 B B. 26. 

' Right of suit—Overcharges in violation of obli¬ 
gation imposed on public utility company—P^ynienls— 
II voijntdiy—Right to recover as money bad and 
rfteived. Sec 1941 Dig. Col. 1009. Paichat 
tLECTKlCCOKPORATION, LTD. V. VEERARaCHaVA 

IVER. 2001.0.346=16 E.N 83 = (194l) 1 ML.J. 
411. 

- S’li<itor't lien—If tan inttrttpt ut-off^Claim 

to ftl off IH ttspetl of 4»ff(rtnt atHons — PtrmtJuii/ity 
—Distrtlion of Court. 

The Court has complete discretion to allow a set-off 
whether in the same action or different actions. Ordina¬ 
rily aj between the parlies the Court should allow the 
'Cl-off irrespective of the fact whether the set-off is 
claimed in - the same or different proceedings j and a 
soli, itor should not be allowed to intercept the set off by 
his lien for costs due (rum one of the parties except 
under excepiional circumstances. Primarily the solicitor 
must look to his own client for bU costs and there is riff” 
reason in piincipl4 or equity why a solicitor, because be 
has not taken the precaution of taking proper advances 
from his client, should compel a party who has to recover 
I rom the other party more than he has to pay to him 
to pay the solicitor’s costs. There may be circum¬ 
stances which would compel the Court to goto the rescue 
of the solicitor, r.^., where it may not be fair and just 
under certain circumsUnces to allow the set off or where 
there might be a case of the panics colluding together 
and practising a fraud or imposition upon an innoceat 
-olkitor. (Chaela.J.) KU'TAMJlir. GjNWALA. r/ 


- Suhu^utHl rventi—Deeret OH hasitof—nui^j.f 

Court—Spftihc Relief Att, S, 42. ^ 

NVhere a suit for a declaration U not at the time of its 
mstituuon hit by the provis ons of S. 42 of the SneriA^ 
Kehef ^ct but the relief claimed becomes, by reaS of 
subsequent change of circumstances inappropriate it i. 
open to a Court of Justice to take notici of suJh eVinu 
us have happened since the institution of the suit and to 
mould Its decree according to the circumstances as thev 

“A'* * 1('<*''‘>*1 and 
y/.) Annapurna Da^i r. Sarat Chandua ±k 
O.W.N.S56=AiB. 1942C»|fS94 « 

--Subsequent evenis-Duty of Court See l 04 i 

Dig., Col. 1009. BtSHWANATH SaRaK SiNm } 
mujtaba Husain. 16 Lock. 742. 

Sub^uent events-Relief on basis of-Plai„iiff 
entitled to injunction on date of suii-Subseqoent evenS 
investing defendant with right-Kefusal^ 
-D..c,«io„ of c=.«. Madras 
ACT, S. 57 AND R. 22 (,0, 

Chew Cheng Cuat. 198 I o. 777 -14 00 <Iif 

Trial •fspitr^Expeditiom^ii^^’^ r , 

Ui. I. A—Crtfrr. 


White ii U desirable that every eflwt^^M IT * a. 
; .0 exp^it. the trial of cases and' no 
be made 10 a party who tioei not e»frj!2a 
it has to be remembered that Titnciu.- ‘^**'*”‘*** 

: under the influence of the party b» 
and it may be necessary toS'the^ 

Iri sealing their attendance, and^it iteq'S.lly undMira- 

hll 4 ^?ibe am of seb* 
■twutlal Juitica. (Ttk Ciamdamd Retkat, //.) MaBO- 




















899 

PRECEDENTS. 

MED Bakhsh p. SHahu. 201 LC. 240=15 E.L» 36 
*=4i P.L.&. 18ti = A.i.E. 194iJ Lan. *62 (4. 

PRcIOE JENTS. Sft PKnCliCE — i'KtCc.UtNTS. 
PlCE fijlPilOirf. S<e also AGRA FRE EilRTlON 
ACT. 

; Custom—Hindus in Bihar. 

JaJiCiil decisions have rectjgiiised that the Mahome* 
dan Law of Pre-emption, applies to Hindus in Bihar. 
Toe cuscoiu ot pic-emptioii has been judicially recottni 
aed as- exisung among the Hindus in Uarbhanga. 
{fihuttiis and Sheaur, JJ.) DULHlN KaJKISHORK 
Kuer u. iMaHO.viEd QaivUM. 198 LC. 8 dij=8 £.R. 
475 = liR.P. &16=A.i.a. 1942 Pat. 366. 

——Lis pendens —Vendee improving bis status during 
pendency ot »uu—Erlect ol. See 1941 Dig., Col. lUlU. 
MauHO blNiiH p. JaMeS K. K. bKlbNl-R. LL.E, 
(i942j baa. lo5=ld7 l.U 227 = 14 A b. 207. 

oujcci ot the Uw of—'No bona Me object to 
exclude stranger—Maintainability ot suit. See IWl 
Dig., Col. lUiO. KtSHRl KUMAR blNCH v. KaM 
SwaKOUP mngu. 17 Lucls;. 1SS=A.I.B. 1912 Oudb 
19. 

——Permissibility of prC'Cmption of part of property 
told—Conumons. See 1941 Dig., Col. lOlO. bHfcO 
DAT i'E>VARl V. BHAGWAf DAS. 17 LdCk. 412 = 
197 l.C. 715 = 14 R.o. 344 = A.IR. 1912 Ouah 
113. 
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Pie-emptor claiming as co-sbarer on strength of 
lease—Absence of plea ot fiaud-'Prc'eniptor, it can 
show lease to be sale. See 1941 Dig,. Col. IQlO* ^l^A 
RAM blKGH V. JaGULO MIMK. 17 LUCk. 281=A.I £. 
19.12 Ouah 55. 

—tiignt of’^'Material date for consideration 

Date of salt or of sun. . 

A right to p.e empt arises as soon as a saie 

place and the vendee should not ^ p-emotor 

unilateral act to defeat the right which the pr . 

has already acquired. The pre-eroptor is giv 

period ot limitation for insuiutmg his 

shoulo not be made to depend on the 

suit quickly or near the expuy ‘ Therefore. 

time required lor the disposal ^ ^ 

the date of the sale should be ‘ „ot the 

rights 01 me parties to oe e Ainad, J.) 

date of the suit. „’c^D. 201 LO. 280 = 16 R. 

AMIRUlMULK®. 

^ */ /—Moriiage and sale of same property 

f or sale was for benefit of person 

,to »/ 

'T U a ^ ona« p„HcuU.cj. .h. 

STnem^f a person Other than iheoslwisible mortgagee 
« vendee. The onus of proving that the mortgage was 
for the benefit ol the vendees is on the pre-emptor when 
onma facte it is established that the mortgage was in 
favour of the ostensible mortgagee andlbe sale was in 
favour of the ostensible vendees. {Msr Ahmad ana 
\ggfi,) ABDUL AKBAR KhaN V. SAAD MINNULLAH. 
A I.fi. 19^^ 

of—Atorlgage with Pvssession and sale of 
same property—Proof that real mortgagees are vendees 

Eveiycaseof pre^empUon has its own merits and 
generally speaking in the case of a mortgage with poss 
essio.i and sate of the same property there is noihing to 
debar a pre-emptor from showing that the real mort- 
gg were the vendees themselves and that the morl- 
ga|e bad therefore merged into the sale. The onus, j 


PRB EMPTION SUIT. 

however, lies heavily on him. If thfrfeal mortgagees 
were the vendecs'and the names of nje apparent mort¬ 
gagees had been used benami to defeat Pf« empiion.the 
principle of merger will come into pj^y and the nioitgage 
will be txken to nave been extinguished with the result 
that on pre emplion the pre-einptor would be entitled to 
gel immcdiaie possession ot tne land. H the vended 
were not the mortgagees, ihe pre empt'or can get posses* 
Sion only after the expiry of the period of mortgage. 
{Almond, J.C. and Aftr Ahmad, J ) AsLAM KhaN 
». KhaLOKhan. 203 LO. 416=16 R. Pefch. 61- 
A.l.R. 1942 Pesb. 77. 

■ Right of—Vendee having equal light of pre¬ 
emption Joining stranger with him in purchase—Soeb 
vendee purobasing strangers share duiing pendency 
of pie emption suit but alter limitation- Eticu of. 
See 1941 Dig., Col. lOll. Ali MaHO.» 1 £D s'. 
MahumEoOin. LL.R. (1942) Lab. 190=1971.0. 
263 = URL. 218iP.R.). 

Right of—Sendee improving his position befort 
decree—If can defeat pre-emptor's elaim. 

A vendee can improve his position at any time up to 
the decree in the pre-emption suit and thereby deleat 
the claim of the pre-emptor. {Almond, J. C.) MaHO* 
MED azi.m V. Fioa Mahomed Khan. 198 LO, 12= 
14 R.Pesb.68=A.LR.1942Peab.6. 

■ Right to Claim pre-emption of part of property 
on payment of whole price—If can be claimed in appeal 
for me first time. See 1941 Dig. Col. lOlf. GaURI 
bHANKEK V. BaSHIR AHMAD. 17 LUCk. <35 “198 L 
c. 241 = 14 R.o. d 88 = A.l.B. 1942 OUdb 117. 

- ■ Right to—Fictitious sait—Defendanlt if . 

estopped from reusing such a plea in bar of tuit. 

Where there is no passing of title to the vendee 
ooder a sale-deed which is found to be ficiitioos and not 
real and executed to defraud creditois, there can be no 
pre-emption. The defendants to a suit for pre-emption 
in respea of such a sale though paities to the fraud ate 
not estopped from raising this plea of a fictitious sale, If 
the fraud has not been carried out {i.e.) where no credi¬ 
tor has been in fact afiected by the sale. {Ghulom 
Hasan and Agarwal, JJ.) BaDLU v . HaKDKO 
SINGH, 17 Luck. 666=198 1 0.160 = 14 B.O. 378- 
1941 O.W.N. 1377 = 1942 A.W.E. (C.C.) 16-19410. 

A. 1070=A.1.R. 1942 Oodb 208. 

— —Right to, with reference to part of property sold 
— When can be allowed. See 1941 Dig,, Col. J0J7. 
ALI Naqi s. Zahur Husain. i7Luck.i9i. 

- Suit for—Existence of custom in partieulgr 
locality disputed—Buty of Court to frame issue. 

When in a pre emplion suit the existence of the 
custom in a particular locality is definitely in 
the Court cannot refuse to frame issue on that point 
merely on the ground that the existence of pre emiyion 

in that locality was common {• 

C. and Mir Ahmad, /.) ABDUL HaKIM v. 

MAHOMED ALI JaN. 202 l.C. 668=16 E. Pesb. 60 
=AI.R. 1942 Pesb. 73. 

- 5 ,rf-|- fer—Intention of pre-emptor—If maieriH. 

The intention or motive of the preemptor 
to do with a suit for pre-emption. A-J" 

Mir Ahmad, J.) GUL MAHOMKD®. IQBAL JaN. 20* 
LC. 202 =A,IE. 1942 Pesb. 94. 

PRE-EMPTION STSVS—Parties—Vender, if and 
whtn a Hiussary party. & 

No general rule can be formulated as to * 

vendor is a necessary party to all suits for 

Every case most be decided on its own merits. TM 

rendor ?not as a rule or in all cases a necessary party 
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PEESY. ao.o. ACT (1883). 8 . 16 . 

in sa.h saiu. In cases where the points in dispute 
cannot be decided without his being icnplesdod. he nia> 
be a neccksaiy party. C.J. anJ Gkulim 

Hasam./.) BriJ NakaIN o B, II. K. DH^ON 200 
I.O 604=16R.O. 10 = 1942 OWN 237= 1942 0 A. 
186-1942 A.WE (0.0.) 174=AXE, 1943 Oudh 
366. 

PaESIDBNOY SMALL OATJSE COURTS ACT 
(XV OF 1882), S. 16—Scope and eHect—Decree 
of Presidency Small Cause Court—1( becomes a decree 
of High Court tor purposes ot limitation for execution. 
JrrlWI Dig.. Col.4013. RanGAnAUHA.M V. I’ONNA- 
CHARAMMA. 197 I 0.<627= 14 R P. 322 = 8 BR. 238 
=23 Pat.L.T. 87-A.I.B. 1942 Fat. 128. 

“S. 19 —Suit tor rent — Quettii^n of title — Juris¬ 
diction of Smntt Cause Court. 

The Small Cause Court ha« jurisdiction to try a salt 
for rent institu'ed by a co-sha/er landlurd impleading 
the other CO sharers as defendants a'though a substan 
tial question of title to immovable property is Involved 
in the suit, as such question is merely an incidental one. 
{.StH.J ) ASHliTOSH DEV FOOLCHaNI) KESHAB- 
Dto. 203LC. 368*16 R.O. 421=46 O.WN.838 = 
A LR. 1943 Cal. 630. 

3. 38— Applicahility —" Suit ”—Proceedings 

under 0. 2l, X, 50 (2) {S)^Order in—Application 
to full Court—luriuiiction to entertain. 

Proceedings under O. 21, K. 50 v2) and (3) are pro¬ 
ceedings in a ‘suit”, falling within the scope of S. 38 of 
the Presidency Small Cause Courts Avi. and the Full 
Bench of the Small Cause Court has therefore jutisdic* 
tion to entertain a new trial applkation against an order 
on an appli-ation under O. 21. R. 50 (2) for leave to 
execute a decree against a person alleged to be a partner 
In a firm against whom a decree has been passed. 
"Suit" in S 38 of the Presidency Small C-ruse Courts 
Act includes an application uftder 0,21 R.50{2) C. 
P Code. {Divaha. J.) GORdhandaS KtSHAVtAt 
S', ramghand BanarSIDAs. 44BoinL.R 120. 

... -»3, SS—4pp/iea6ility-^‘' Suit Proceedings 
under 0. 2l A'. 50 (2), Presidency Sm-tll Cause Court 
— Order—Application t > full C> U't — Maintainabslity. 

Proceedings under O. 21, R. 50 (2) and (3) of the 
Civil Procedure Code are proceedings in a “suit" within 
the meaning of S 38 of the Pres^ency Small Cause 
Courts Act. S. 38 applies to ■'uch proceedings and the 
full Court has therefore jurisdiction to entertain an 
application for a new trial from an order passed in pro¬ 
ceedings under O. 21. R. SO (2) and (3), C. P. Code. 
{Beaumont, C.J.) RAIII.At. MANILALtr. SaKaR- 
CHAND Shah & CO. 44BoiuLR 124. 

S 38—Applicability—"Uncontested’’—Decree in 

unconiesied suit—Arncndmcnt under S. 19, Madras 
Agricultural Relief Ait ~New trial application —Com 
petcncy. See MaI'Ras AOkiCULIURISTS’ Relier 
ACT S. 19. 1942M W.N. 110. 


-S. 38--Judgmeitt—Validity of—Caneheard by 

two Judges and judgment prepared and signed by them 
—judgment also signed in error by third judge who 
has not heard case—if invalidates judgment .Sre | 94 i 
Dig.. Col. I0l3. Kuppiah <'HrrTY v. SaRacwaihi 
Ammal. 200 I.O. 616= 15 RM. 101-(1941) 2 MX 
J. 671. 

— 7 B. 97—Applk-abilily—Filing false affidavit jp » 
Judicial pro^dlng-If‘act purporting to be done unde* 
the Act'-Prosecution for. if to be commenced wiihirt 

aSIaUMLlrlM"- ''"^‘^■*’-COnE.S.i95(Bl. 

INSOLVENCY ACT 
HI or \9{>9)—Dt<ifion of Ofi.-iBi Aitignee mot to 


PRBSY. TOWNS INSOL. ACT (1909), 8 .9. 

liltgjte further—Motion asking High Court to oterrule 
deeiiioH—Prinfiplei on which it should be dealt wnh. 

In a motion on the iiisolventy side of the High Court 
A'king the Court to overrule the decision of the Official 
As.Hignee not to litig 4 te further and to direct him to lend 
his name to the applicant for the purpose of carrying 
on the appeal to His Majesty in Council, it is not suffi¬ 
cient for the applicant to point to a possible point which 
could be raised in argument. He must satisfy the 
Court that the Official Assignee. In declining to give bis 
name for the purpose of starting or continuing a litiga¬ 
tion. notwithstanding that a full and proper indemnity 
has been ofleied to him, is not acting as a reasonable 
man would act if he were owner of and not merely a 
trustee of the estate. {Lord Thankerton.) NaVROII 
ARDESHiR Cooper v. Official Assignee of 
BOMBAY. 1942 A L.J. 356 = 1942 A.WX. (p.O) 
16 = 56 LW.446 -1942 O A. 826=8 BR 761*16 
R.PC 7 = 200 I.C. 793*44Bom. L.R,'786=46 0 
W.N. 926=A.I.R. 1942 P.O. 39-U942) 2 MX.j! 
343 (P.0.), 

- Payment made under threat of legal proceedings 

—Debtor hopelessly insolvent—Payment—If ceases to be 
fraudulent preference. 

Threat ol legal proceedings in the case of a debtor 
who is hopelessly insolvent amounts to no threat at all- 
and a payment under such threats does not cease to be a 
fraudulenr preference. {Ubo. J.) OFFICIAL ASSIGNEE 

Karachi Ai hah Husseinbhuy. l.LR. (1942) 

I Kar 376*AIR. 1943 Sind 1 . 

B. 7, ^toviiO—Applieabiltly and scope—Quey 

■tions of tstle between Official Assignee and stranger _ 

JurisdietioH of Court to decide—Diseretion—Princi¬ 
ples. 

The effect of the proviso added to S. 7 of the Presi¬ 
dency Towns Insolvemy Act by the amendment of 1927 
IS that when a person who b examined under S 36 
denies the claim of the Official Assignee with reeard to 
any property m his possession, the Official Assignee can 
proceed against him only by way of suit, unless that 
prrson submits to the juri>diction of the Insolvent 

"O' apply when there 
has been no such examinaiion. In such a case the Insol¬ 
vency Court has a discietion.'The Insolvency Court will 
however, refute toexeicise jurisdiction asagain^t a 
■stranger to the Insolvency unless he submits to its furis- 
diction and will not decide complicated questions of 
mie Utween the Official Assignee ai d a stranger 'Such 
questions must be left to be decided in a suii'ln the 

ordinary tribunal if the parties so desire {ChaHa /) 

BaUJBHAI KaI LlAN CHAND In re. 200 IC 684- 

lBE.B.ig=.44 BomL E. 

—^(as pended Id 1927). S. 7. Proviso-Con- 
sttuction and bwpe—-Any matter arising unaerS.36" 
-Mean,rig and effect of-jurisdiction of Insolvent 


-Esi-‘r 

attached—If suffi.ient to sup^t tLltirv, ^ 

See 1941 D=g..CoI. 10,5. Ks"?H0MAS^iS?;^“;* 
GhulamaU M. ISHAiUl. 197 la W7 -TrS: 

''r" ••sdapplicotirm fmr sale of 
arru.Aerf P'’^K*iy--Appl,eat,em for adrmdieatim of 
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PRESr. TOWNS INSOL. ACT (1909), & 11. 

Where property has been attached before judgment 
and (he plainuE obtains a decree for money su se- 
quentl>, if he applies for an order of the Court directing 
the sale of ibe p>opeity attached, the attachment aaio 
matically becomes Ironi that moment an attaci ment in 
execution of the decree, and would sustain an application 
for adjudication ot the judgment debtor as an insolvent 
under S 9 (,r) of the Freaiaency Towns Insolvency Act, 
where such application is presented after 2l days of the 
application for sale. {Ltaeh, C. J. and''Bdl, y.) 

Chiuamb^ra Mudaliarv. Kanganatham 2021. 
C. 429 = 15 R.M 497 “1942 M.W.N 266=66 LW. 
205=A.IE. 19-12 Mad. 612=a942) 1 M.L.J. 428. 

S 11— Hestdtnct or tarrying on buiinets — 
Ptrton carrying on reiail butincst outside, coming to 
Calcutta /ijr purchasing slock and paying for it, 

A person who carries on a retail business in piece* 
goods outside Calcutta cannot be said to Ire residing or 
carrying on business in Calcutta within the meaning of 
b. 11 ot the Presidency Towns Insolvency Act, merely 
because be comes to Calcutta once or twice a month for 
the purpose ot purchasing stock through his broker and 
foi the purpose ot paying for the stock so purchased, 
and resides there for four or five days on each occasion. 
(Panckrtigc, J.) BENODK BEHARY Saha, In re. 
46 O.W.N. 664. 

-b 8 . 12 and 13—Practice—Act of insolvency 

alleged in petition and facts set out m detail in affidavit 
—It sufficient compliance. Sec 1941 Dig.,' Col. I0l5. 
P. MaUHAVLaL DESAI*/. IbSHiNG BHAI BaLA BHAI. 
200I.C.780 = 16R.M.140=A.I.B.1942 Mad 86 = 
(1941; 2 M L 9.698. 

■ - — 3. 23 (1)—Annulment of adjudication— 

—Order directing assets to remain in hanas of Otficial 
Assignee subject to further order— Construction. ec 

1941 Dig.. Col. 1016. MIRJA MAHaMEO MASRt^ 

AL. 200 1.0.66 = 14 S.C 660=A.IB. 

1942 Cal 150. ^ Court-- 

-S. ZH^Scope^Sehcmc sanetioncJ ^ 

Subsequent arrangement giving undue advan g 

creditor—Enforceability. « of the Presidency 

A scheme sanctioned scheme which the 

Towns Insolvency Act is the on y for the 

Insolvency Court knows, of that scheme 

Court to give effect to a m Insolvency Court, 

which has not been sanction /fleet of giving undue 

An agreement which has gjgjj„ors whose debts 

preference to one of ^ever and which 


are 

4 

IS 


included in the know ledge and behind the back 

arrived at wiihout t enforced. A scheme of 

of other creditors, cannot^^^ ^ 

composition. ^ .-t which is supported by good 

pactum but Jf ®;hTc!>mmon sacrifice of the efedi- 
Jor“swh?join'the ‘scheme. The Court will refuse to 
inforce agreements or transactions which are entered 
® disregard of “commercial morality even though 
IhL othw creditors may not have been prejudiced in any 
w V No creditor should be allowed to score off a secret 
rdwantaee for bimselt or to commit any act which may 

amount to a breach of faith wiih the other creditors, 
^iirh an arrangement which is held unenforceable in the 


PRESY TOWNS INSOL ACT (1909), S, 66. 

creditor. See l94l Dig., Col. IO 16 PancHAPAKESA 
IYER In re. 201 LO. 30=16 R.M. 183*A.I.B. 1942 
Mad 103(2)=(1941)2 M L-J 847. 

' Ss 47 and bft—Assignment of life insurance 
policy by insolvent declared void—Effect ot—Money Jui 
by insolvent on marine pdities to same insurance com' 
pany — Company's right to set off. 

If an assignment of a policy of insurance by an 
insolvent is declared void as against the Official Assignee 
under S. 55 of the Presidency Towns Insolvency Act, 
the position is the same as if there never had been any 
assignment and the life policy reverts to and is the pro. 
perty of the insolvent. As such tlie Official Assignee 
does not obtain the policy by a separate and distinct 
title but as property of the insolvent which vests in him 
under S. 17 of the Act. The insurance company is 
therefore entitled to set off under S. 47 of the Act the 
rfionies due to it from the insolvent upon the marine 
policies eflected by him against the uoiouni of the 
surrender value of the life policy which it is liable to pay 
to the Official Assignee. {Gmtle, /) THAKURBHAI 
MaGANLAL I 'ESaI, In re. 1.LR. (1942) 2 Cal. 222* 
46 C.W N. 510. 

_Sg 62 and 60—Insolvent receiving salary Jess 

than Ks. 100 as public servant—Order for pajment of 
purtion of salary—Powers of Court—Discretion. See 
1941 Dg..Col. I0l7. OFFICIAL ASSIGNEE OF MAPRM 
t-. E vTd'Silva ILR (1942; Mad. 199-200 10. 
582 = 16 R.M. 89 - (194i; 2 M.L J. 691. 

.i_.S bb—Applicability—Joint family properly — 

SettUment dee/ executed by karta prior to adiudr.alion. 

S 55 of the Presidency Towns Insovency Act does not 
apply to property over which an Insolvent in his capacity 
as karta of a joint family or trustee has a disposing 
power, at any rate with regard to the shares of other 
persons Interested in it. Where within 2 years of bis 
adjudication as an insolvent a kar/a of a joint family 
had executed a deed of settlement conveying the joint 
family properties to a certain person upon trust for the 
benefit of the members of bi.-i family. 

Held, that all. that the Official Assignee was entitled 
to was a declaration that the deed was void in M far as it 
purported to affect the share of the insolvent in the pro¬ 
perty transferred by the deed and that he was notenti* 
tied to an immediate* order for possession but that be 
must, if he saw fit, tassert his right against the rrusiee 
and the other beneficiaries under the deed in 
ceedings. {Panrkridge, J.) TiLAK ’ 

In re. 200 LO. 660 =■ 16 R.O. 69 =46 0.WJ7. 266- 

A I.B. 1942 Cal. 342 (2). 

-8. bb-Burden of Proof-Fraudulent preftrente 

—Onus — Materiality. . . 

It is well-settled that ‘heonusof provmg that 
has been a fraudulent preference ,Y*"/f 

Assignee even if the debtor was^nso ven^at^the nm 
the payment and knew 
question of onus can o^y ^ ^ 

evidence, pr^ and so evenly 

come to no definite conclosion* The J hearinc and 
cl«e.n,ine -be ™e.ter. I«he Court 

weighing the evidepce comes to a t/^a /) 

then the question of onus does not anj- 

__7 Karachi v . Aliiah Hyb 


BANK,' l-TD. George M^C^^ONALD KaLKNER.^^22 . ^1- fraudulent 5<l 


-.S. 31-“Du.y. -^del'-Meaning oWr^itor I rr^-deu.^^ 

himself on demand his debts aMuey 

-- or payment must be in favour Ql • 


in dividend through fraud of 


denied P^^lYoht to apply for order on other creditors to *o pay mmseit or 
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PBE97. TOWNS IIT30L. ACT (1909). S 66 . 

Creditor; (3) the transfer or payment most in fact prefer 
a creditor over others; (4) the transfer or payment most 
have been made with a view to giving such creditor a 
preference over other creditorl; and tS) the debtor most 
have been adjudged insolvent on a petition presented 
within three months after the date of the transfer or 
payment. / ) OFFICIAL ASSIONVB. KARACHI 

w. ALi lAH HUSSRINBHOY. IL B. (1942) Ear. 876 " 
A IE. 1943 Sindl 

—— 8 . 6Q—Piiymtnt to avoid exposurt—If pre- 
ftrtnit—Payment to make good hrtatkts of trust. 

A payment made by a debtor in order to avoid espo- 
sure is not a fraudulent preference ; and a payment by a 
trustee in order to make good breaches of trust com 
laitted by him. though there was no p>essure upon him 
by the eotfsi trust, does not amount to a fraudulent 
preference. {hoio, Jf) OlFiCIAL ASSir.NEE, 
Karachi v. alijah Hu^isrinbhuy. ILE.fl942) 
Ear. 375=>A.I&. 1943 Sind 1 
-- '--S 66 —Payment made by debtor from sen-re of 
duty—Preferenee. 

A payment impeached as a frauduimt preference is 
none the less one because the debtor in doing wbat he 
did acted from a sense of duty, and acted from a sense 
of wha* he thought was right. {Lobo, /.) OFFICIAL 
Assjfl“<F,K. Karachi v. alijah !lus,SFiNBHoy. I.L. 
B. (1942) Ear. 375»A.IE. 1913 Stod 1. 

8 . h^—Preferenee — Do'ninant motive of debtor 
in making payment or transfer-^Piyment to repast 
past wrong or to avmd evil (onstquemei to debtor. 

In determining whether a transfer or payment by a 
debtor to a creditor amounts to fraudulent preference, 
the Court has to consider whether the payment or Irans 
fer was made with a view of giving that creditor 
preference over the others. The true test Is to 6 nd 
whether the debtor had a view of giving a preference to 
that debtor and whether that was the operative effect in 
view. The question is one of fact and every case has to 
be decided on its own facts. A mete making of a pre¬ 
ferential p lyment cannot be a fraudulent preference. 
The dominant motive or real intention of the debtor in 
making it must be shown to be to prefer that creditor. 
If the transfer or payment is made with a view to re* 
palling a past wrong or to evil consequences to the 
debtor himself. It will nnt be a fraurlulent preference 
y.) OFFICIAL ASSI^'NICK. Karachi f-. auiah 
HiiSSRiNBHov. I.L B (1942) Ear. 375* A.IE. 1943 
Blod 1 

• 3 60—Scope—Order under—Nature—If liable 

to be revoked by having resort to S. 60 (1) (r). C. P. 
Cnde and proviso. 1941 Die.. C»l. I0l8 P. D. 
CURTi'5./« »•<. 2011.0. 112 =-16B.M. 213-A.IR. 
1942 Mad 27-(1941)2 ML J 845. 

——8. 68 Kys\—Stopt—Settlement by OMeial Asssgsue 
—Fatlure to e^atn leave of Court — Etfeet of—Settle' 
ment or eompromise — lf rendered nuU ani seoid. 

Cl. (i) of S. 68 of the Presidency Towns In«<4v(ncy A t 
does not m.ike any distinction toween compromises of 
clalmi In suits already instituted and those in respect ol 
claims not brought before the Court. ’ The omisdofi on 
the part of the Offi iai .\tsignee to obtain leave of Court 
to enter Into a compromise or settlement does not vitiatr 
it > r render the same nuB and void as between him attd 
thl' ' p.rrtie 8 . Ab^nce of leave does not render the act 
of ih- UiCdal Assignee invalid or inoperative ; only the 
Offioiw Assignee will \<m the benefit of a proteaton he 
would h ve I« fnr him«elf had he obtained leave. Th.* 
obtaining ol the leave Is a matter between the Offivlal 
Attlgnee and the C.wjrt whose offeer he Is. and the only 
result of hU neglect to obtain leave woaM be that he 
' win net be allowod Ms cewte. rhaffee ardlewpeosee not 


PBESS (EMEBQ. POWERS) ACT (1981). E 4. 

of the estate; it might also subject him to iheoiscipli- 
nary jurisdiction of the Court. {/Crssknaswami 
Ayxangar, J) T. A. BaLa KRISHNA ODaVaR. In re. 
l.LB. (1942) Mad. 189=203 10. 266-16B.M 631 
» A I.B 1942 Mad 686 . 

PRESS (BMBEQENOT POWERS) ACT (XXIII 
OP 1931), Ss. 2 and 18— Handbtll nnnoututnc in* 
formation alngidy tn possession of publico 

A handbill or poster announcing that nearly 1000 
political prisoners are detained in India without trial 
can hardly be deiicribed as a newspaper or news*sheet, 
when this information has been in possession of the pub¬ 
lic for some time. Consequently an onauthorlsed issue 
of siich a po»»ter is not an oflence under S. 18 of the 
Press (Emergency Powers) Act, (Vounf^, C.J ) BHARU* 
CHA V. Emprror. IL.E (1942) Lab. 663=20110. 
631 «16 EX. 79=43 CrAJ. 766*44 PX.E. 26= 
AXE. 1942 Lab. 203. 

—.8 2 Public nrws'^^Mcaniftf of. 

The expression ^‘public news” in S. 2 (5) means some* 
thing such as '^current happenings or alleged current 
happenings of interest or likely lo beef intere^t to the 
ptti)iic or to a portion of the public ** Anything new or 
unknown when communicated to another, is news, ^nd 
news which is intended for, or is communicated to the 
general public, no matter what its nature is public news. 
An item of news irrespective of its nature when reported 
in a paper published for the general public, would l>e a 
public news, but if published only in a periodical 
intended for a small circle of readers interested in a 
particular subject would not be a public news. All 
news appearing in a periodical which is published for 
the general public is public news, and the paper is a 
‘‘newspaper” within the meaning of the Act. If the 
propririor« of a paper choose to make week by week 
‘‘new^” of the activities or alleged activiti^ of persons 
of sufficient importance to interest members of the 
public for whom the paper is publit^h^d, and to whom it 
is sold or given away, they canrtot faltlv complain that 
it is not a new*spxper, and that it does not contain 
public news. They n'ust be taken to have themselves 
made what would otherwise a matter of private 
i» teresr. if of inierc<t at all. •public news,” {Oasts^ 
r / find Ty tbit, Jf) •*V^w SlNO” Inn. 

I.LE. (1942) Ear. 127 = 20 ? LC. 406 = 15 E.S 40 = 
43 CrX,J. 888 » A.I E 1942 Sind 6618 .B ). 

-Sb Sand l^S<ope*~^ Preu Aisvingsamt p/rsm 

at printer and publisher and press having different per* 
fons—Dtsftm- ttoun ^ 

Ss. 3 and 7 clearly contemplate action against both 
the keeper of the press and the publisher of the paper, 
and no distinction is drawn between the ca^e where the 
printer and puhti-her are two different persons or one 
and the s^me, Con«equ»ntlv. where the printer and 
publi heris the same perv>n the maximum security of 
R%. A,000 can he demtAd-d from him unrter Ss. 3 (3) 
and 7 f3). {Danis^ C.I, itmd T%ab9i //) 

‘VFwSiNnr I^rp IX.E. (1942) Ear. 127 
LO, 406-16 E.Sv40-43Cr.L.J. 8 S 8 -AXB, 1942 
Siod 65 8 .B.). 

8b S (8) and 7 {S)^ms/ru tim^Strict 

rautt^uefiem. 

Per Amr, C ./—The Act \% a penal statute and 
must be construed strictly. (Oarit Cs/ tVf t^amd 
Tt^fbfi, I/.\ ‘ Nfw SiKD^’ fmre. ILi. (1942) 
> Ear. 127 = 202 T.O. I05**15E.S. 40*^43 CrXJ 838 
wAiR 1912 Sind 65i8B) 

S 4 (1) (^)*^rCt^sfruehen^^^Tenei /rem/Zg 


r udireetlf^^hf'Smmg pf. 

The words‘^end A?irectly or In S.4(l)f/; 

\ mean something more than *'hs%e as a p*W'?Nr Te^nit 

t Tbsvw muilfte BOMUag moet tbae a Mrs T^btcty 
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PRESS (BMEEG. POWERS) ACT (1931). S. 4. 

The effect Mbicb words will produce upon he per^'On to 
whom they refer may vary widely accordirg to the 
nature and temperament of that person Not every 
newspaper attack, efamatory though it may be. is made 
with the intention of obtaining payment of money by 
the victim, nor every such attack can be said to have 
the "tendency" to induce payment of money S. 4fl) 
(#) relates to private individhals and can be applied to 
protect private person*. The words in S. 4 (1) (r) are 
wide enough to cover what is commonly known as 
blackmail, an*l the fact that the person put in fear or 
annoyance may have another remedy by way of civil or 
criminal action, by a suit for defamation or a prosecn 
tion for extortion, does not exclude the apf lication of 
S 4(l)(r)in appropriate cases {Pavit r /. Wtu « 
anHTvabii, JJ.-) ‘ NEW «;tND,"/« rr I.L.R (1942) 
Ear. 127=202XC. 406 = 16 E.3. 40=43 Cr.LJ. 
838 = A.I.R 1942 Sind 66 (SB.). 

■ “S. 4 ( 1 ) i^^—ln^reduuts of offftt t. 

^ To constitnte an offence under S. 4 ( 1 ) (r) it is suffi¬ 
cient if one of the puroose* of an anide published in a 
newspaper falls within its pur iew. It is suffii iem if the 
words have the tendency referred to in S. 4 (J)(,^) and 
If they are of the nature de'Crihed in that section. 
{_Dai,is, C. A. WfOfof ond Tya'-ii, //) "\y\v StNf' »' 
fnre. I.L.R. (1942) Ear. 127 = ?02 IC. 405 = 15 
E.S. 40=43 Cr.L.J. 838 = A I R 1942 Sind 65 (S.B ) 

—S J 8 —Power of arrest—Rxemse of diserett >«. 

Though an offence under S. 18 of the Act Is cogniza¬ 
ble and therefore the authorities are entitled to arrest, 
it is elementary that such prrweis ought to he exercised 
wi’h discretion and arrests ought not to he made.wtih- 
OO' necessity {V-mho P.f) PR 
EvipvROR. I.L.R. (1942) Lab. 663 - 201 I.C. 631 = 
15EL.79-43 Or-LJ. 766--44 P.L.B 26 -A.IE 
1942 Lab. 203. 

——R. 18 {!)—’'of new'i-shtel—ff 

maker of same—Liability of. 

The printer of a ne vs->he€t cannot be said to make a 
news-sheet within the meaning of S 18 f I) of the f^css 
(Emergency powers) Act. The printer cannot he des¬ 
cribed as the maker and hence he is not hanle un er 
S. 18 (1). (ff^aum-yeit, C f 
Emperor v. Ismail Karimbhai. 2^ I-O. 

44 Or.L.J. 4=44 Bom LR. 799-A.I.R-1942 Bom. 
S28 fl) 

^ g 2Z—"Order" — Meamie—dppUtation to set 
aside order of forfeilure-Lim.ifiem-Starlint-Date 
of order or dote ufftdid^^tionoforer. 

The word -Vder" In S. 23 of the Indian Press (Emer 
gency Powers) Act of l93 wntct^Iates the notified 
orripr It mu«t be read a* betng the notified order he- 
cause'there can be no forfeiture until the declaration 
referred to in S. 19 has been notified. The period of 
limitation for an application under S. 23forset'lng 
aside the declaration of forfeiture made under S. l‘J 
therefore begins to run from the date of the notification 
of the order in the Official Gazette and not from the 
date on which the order is pa«sed. (L/aek^ €./. 
Hf'^kett and ffrishmswami Avyan^ir, //.') KR'SHVa- 
mmRTHI Avyar./h er ILR (1942) Mad 9 = 203 
ia498=65 L.W 844 (2)=44 CrLJ. 88 =A.I.E. 
1942 Mad. 690=(1942) 2 M.L.J. 609 (S B.) 

— I -3. 28—S<ope of ingniry — Action under Act — 


Basis of—Quett'on to be considered. 

Under the Act what the High Court, and indeed the 
Provincial Government, is primarily concerned with is 
whether the words con-plained of have or have not the 


PBESS (EMERO. POWERS) ACT (1931), S. 26. 

the Act, have or are intended to have the same use and 
purpose. The essential condition of action under the 
Act is that the words complained of must have the 
prohibited tei dency and be of the prohibited nature. It 
is the priming or publishing of the prohibited words 
^hichis the offence and the words must fpeak for 
themselves. In interpreting the meaning or the tendency 
of the words, the judges shoul \ use their knowledge and 
experience of the habits and customs and thoughts of 
those upon whose acts they are called to sit in judgment. 
Indeed, S. 114, Evidence Act, permits a Judge to use his 
knowledge of human conduct and affairs having regard 
to lime, place and circumstances in which the w’ords 
were u>ed. The general context in which the wo^ds are 
u«ed can also be Inoked into. iDotis^ C,J s tVet/on ond 
Tv9Mk/J.) ‘‘NEW Sind/’ In re. IX.R (1942) 
Ear. 127=202 1.0. 406=15 B.S, 40«43 Or.L.J, 
838-AIR, 1942 SiDd 65 (SB) 

■ "S. 22^Seope of inquiry—Expediency of Action 

(ikcn^ihloy- Relevancy. 

In dealing w*fth notices issued by Government under 
Ss 3 (3) nd 7 f3) in re^ipeci of an offence alleged to 
fall within S. 4 (1) (e). the H’gh Court is not much 
concerned with the promptness or lack of promptness 
with which Government took action. It is principally 
C'^ncerned with the nature of the word^* u^ed in the 
newspaper Nor is ihe que 5 iion of the expedieniyof 
the action r>f Government a matter for the Court to 
consider (A/tdi C./ n^fd Tyn^fi, //•) 

• NFW SiNnr /// re I.L.R. (1942) Ear. 127-202 
I.C,406»16E.S.40^43Cr.L.J. 838*AI.R 1942 

Sind 65 fS B. ^ ^ . 

__Ss. 23 (1) and 27 ,. Rule® nnder^Scope^// 

ex^nuf'tve. 

Pktr D.tvis. C.y—The rules framed under S. 27 by 
the Thief Court relating or pertaining to orders of 
forfeiture are not exhaustive and apply mntafis mutandis 
to orders for deposit of security falling within'he first 
part of S. 23(1) (Piris, C./-. Weston and TyaHi, 
//.) •‘Nsw‘-isn."/«r/. I.L.E (1942) Ear. 127 
= 2021.C. 406 = 16 E.S. 40=43 Cr.L.J. 838=A I.E. 
1942 Sind 66 (S.B ), 

— S. 25 — Siope— If exlaustive—Powers of inter- 
ference 

S 2S i« not exhaustive, Where the security demand* 
ed by the Gov^-rnment under S 3 (3) or S. 7 (3) is in 
excess of what is permitted ^y law, the High Court can 
interfere under R 25 But o 25 does not empower the 
High Court to reduce the security when the same Is 
within the statutory limits. The fact that the maximum 
-•ecurify of Rs. 3,000 has been demanded from the same 
person in his capacity as printer and publisher, la ® 
matter for Government and not for 

C / tVesf na»4 T’yuV/. /A) ^ 

In re. I.L.R (1942) Kar. ’27 = 2021-0 405-15 B. 

S. 40=43 Cr.L.J. 838=A.LB 1942 Sind 66 (8 B-). 

S. 28~Constructian and scope'-If exhauitiw, 

-_■*_ ^^>4 .A n At mwm 


S. 26ismetelyan.naMing section and »» /'T 

h 3 u>ltve. It merely permits the words to be ^‘iclcrsd 

in their general context. (Am/. ^ 

TvrVr. //.) "NFW «INP.’’ ft rf. I.L.B. 

Ear. 127=202 i.O. 405 = 16 R.8. 40=43 Cr.L.J. 838 
•=AIR 1942 Sind 65(3B-)- 

Ss 28 9Ai^^~Proeedure— Evidence 


Per Dorns, T./-The method whereby a factJs oH. 

26 


rer C./ — i lic . 

not proved is a matter of proce.iural law. a. ie x 

hich, apart from S. 


whether the words co'^-platnej of have or have not the inrticates the manner in wnicn. “Rf'‘ . jj, 

prohibited tendency and are of the prohibited nature, the tendency of the T*?! .n^^laminalion or 

The Act does not require that it shall be proved that I proved. If does not contemplate th 

The words "whenever it appear* m the cro^s-examination of witresre. ^he ppcedore^^ - 
^ernmenr in Ss. 3 (3), 4 (1) 7 (3) of. ‘ i« the procedure of revision .pplicauo.. or reirrr 


this is so. 

Provincial Govefomsot 
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FBINOlPALAin) AGENT 

“NEW SIND” /« rt. I.L.E. (1942) Kar. ICT 
1.0 406«16B.S.40=-4S Or.L.J. 838 
Sind (>6 (SB). 

- ■■ I S. 27— undir^Applicahility, 

Per C. y".—The rules framed by the Sind 

Chief Court under S, 27 and which are to be found In 
t'hap. 16 of the Sind Chief Court Rules do not of neces¬ 
sity relate to the notices issued by the Provincial Govern¬ 
ment. They relate to the applications made under S. 23 
of the Act by the printers or publishers. (DaviSxC J., 
Wntim and Tvabti. “NEW SlNU”. /« I.L. 
E. (1942) Ear. 127=202 10. 406=16 E.S. 40=43 
CrJr.J. 838= A LB. 1942 Sind 66 (SB). 

Sb. so and 23—Scope and extent of the Jurisdic¬ 
tion of High Court—Proceedings under S. 7 (1)—If 
can be questioned. See 1941 Dig., Col. 4019. V. G, 
DfcSHPANDEy. FMPRROR. LL B (1942) Nag. 107. 

PRESS AND BEQISTEATION OF BOOKS ACT 
(XXV 0F 1867\S Z—'Paptt'—H metudes pJiter. 

The word ‘paper’ in S. 3 of the Press and Registra¬ 
tion of Books Act is practically synonymous with 'news¬ 
paper^ as defi.ied in the Act. A poster issued shortly 
after a communal disturbance making a fervent appe^ 
to the people to live in peace and harmony and printed 
on a single foolscap sheet, cannot be considered to be. 
anything analogous to a book or newspaper or a pamph¬ 
let {Te* CAand and Sale. //.) MaNOHAR LAL V. 

r.MPBROB. 202 I C. 736 = 15 EX. 171 = 44 PI 1 .E. 
624 = 43 Or.L.J. 897 = A'.I.E. 1943 Lab 1. 
PEINCIPaL and agent. See also CONTRACT 
ACT. SS. 18210 213. 

•—Aeeounls-^Suit (of—Decree in faiumr of agent—‘ 
If can be passed. 

If in a suit for rendition, of accounts by the principal 
against the agent it is found that it is the plaintiff who 
owes a Certain sum to the defendant it is compttent to 
the Court to pass a decree for it in favour of the defen¬ 
dant against the plairt'ifF. (Tei CMandand Blacker, J/.") 
Kahn SjN'*.h ^oma Singh v. Bai dbv Singh. 199 
I.C.695 = UB.L. 420=44 P.L.E. 4l = A.I.E. 1942 
Lab. 81. 

— - Contract of agency—Right to commission— 

I Insurance company—Agent eflecting policy—Right to 
j commission S-e CONTRACT—AGENCY CONTRACT. 

Provincial Goverriment by aggrieved persons which | 23 Pat. L.T. 318. 
reveal the prohibited purpose ''i'hin the meaning ol S. 4 I . Contract of persona) liability to perform by agent 
( 1 ) (/>. Neither Ss. 3 (3) and 7 (3) nor the rules fianieo i^ehalf of Government—Lial'ility of 

under S. 27 empower the Provincial Government to do ,he first i.isiartce If affected. S<e l941Dig.. 

anything but servew notice In which theofiendmg words I ItJTf RN atk NAL RaIIWAV CO. o. NlA- 

are stated or described and the dep«»it is ordered. The COMMISSION. 8 B B. 197 = 14 B.P-0. 

sections do not contemplate schedules to the notices in gg 

which documents other, than those which contain the J- agent—Stains and rights of—Con- 

offending words are appended. They do no» contem- in name of princifal-Right of 

plate that letter, frorn the persons aggrieved addressed , ,, ^ perconclty. 

to an Honourable Minister he ap^nded w the notices \ has throughout a transaction 

There ts nothing in the ru es under S 2/ to indicate ^is principal, but whose princpal locks solely 

that the Special B-nch has In the first instance to con I ,o him for payment, is not enlitUd to sue the vendre in 


PBESfl (EMEBG. POW.) act (1931). 8. 26. 

CDces to the High Court. But even in revision applica¬ 
tions the Court may look at ataiemenis oi fact te»ii 6 ed 
to Id affidavits as U ckar from Chap. 15. R. 9, Rules of 
the Chitf CoQil. (Arm/. C J . Wt\ton and Tyahii. J/.) 
“New Sind.” /wrr. LLX. (1942) Kar. 127 = 202 
LO. 406 =16 E.S. 40=43 Or.XJ. 838=A.1.E. 1942 
Bind 65 (S B.). 

-Sg. 26 and 27—Scope and effect of—Evidence 

aliunde —mt utbt ttiy* 

Per Weston and Tyahii, //.—S- 26 l» nothing more 
than ao enabling section permitting the words to be 
considered in ihtir general context. It does not mean 
that the Court may consider no other evidence whatever. 
There is nothing in S. 26 or in any other section of the 
A« to suggest that, when forming its opinion under 
S. 3 or under S. 7. the Local Government is subject to 
any limitations as to the evidence it may consider. 
When hearing an application made under S. 23 (I), it 
is open to the High Court to consider evidence other 
than the words themselves or ibeir context immediate or 
general, such as letters from aggrieved persons revealing 
the prohibited purpose of the articles published in a 
nswspaper within S. 4 (1) (r) relied on 6 y the Provincial 
Government in support ot the issue of notices by it 
under Ss. 3 (3) and 7 (3) of the Act. 

Per Dams, C. /.—There is nothing in the Act Which 
precludes the Provincial Government from satisfying 
itself before taking action either under S. 3 or S. 7 ol 
the Act, ihat the words complained of have’in fact 
succeeded in their purpose, and that they have not 
merely the tendency to cause the barm which the Act 
seeks to avoid but they have caused that harm. This, 
however, is more a matter for the prudence and good 
conscience of G >vernment than of law. The answer to 
the question whether the Provincial Government can 
lawfully support the notices i:i>ued by it under Ss. 3 (3 
and 7'3)of the Act by the evidence of the aggrieved 
persons must be found in the Statute itself and not in 
the rules framed under S. 27. The Statute does not 
contemolate that the Provincial Government shall sup 
port their notice, at least in the first in-tance by letters 
from aggrieved person#, stating that they have or have 
not paid money, as the result of the words complainci 
of. The purpose or the intention of the printer or pub¬ 
lisher is not to be proved from letters addressed to the 


shier anything but the words complained of a« contained 
in the newspaper- book or other document and set out 
in the notice Issued by the Provincial Government upon 
the printer or publisher. {Davis, C. /.. W-it-m 
Tvabiii. f/.') “Niw SINIV’ In re. IXX. (1942^ 
K*r. 127 -2021.0. 405=15 E.S. 40-43 Or.XJ 838 
-A.I.B. 1942 Slod 66 (SB). 

-S 2T and E. h—APPUeotiem to set aside for 

feiinrt order—A/Kdavtf to support troundt—Su^fiemy 
Per Dim/. C. /.—Under R 5 the appllcanh is 


his own name. The contract i> beiwecn principals and the 
agent has .no right to sue in his own name. A del eredere 
agent is a mercantile agent who, in consideration of 
ex'ra remumeration, called ^ del commission, 

guarantees to bi%pr 1 ncrpa 1 that ihiid persons with whom 
he enters into contracts on behalf of his principal shall 
duly pay any sums becoming due under those contracts. 
But when the other party to the contract entered into 
dbectly with the principal ts not a party to the guarantee 
given by the agent and is tint bound by it. the agent 


entU.cd«oiopi»rl byst»ternentoffartslntffidaTUsibelc»nnot personally ne the other party on the contract. 

rounds wwhicl^ relies for the order of forfeitnre to 1 (,4WW ami Subramamisa Viic 

MWtMhW. {Demis C.J., Western tmd TymP/t, //.') j SIAS AND BROTUIItBf.GupTA. 80 MJeL J-W* 
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PEINCIPAL and agent. ] PEOV. INSOLV. ACT (1020), S. 4. 

•Liability of agent-Agent lei into possession to 'lnsc.lvency Act to reagifafe a question 


Lakhi NaRavan Mondal A.l.R. 1942 Pat. 108 
Pncca adatia —Position of. 

A fucta adatia is an agent of his constituent only for 
the purpose of ascertaining the price at which the order 
is to be completed. After the price has been ascertained, 
be ceases to l>e an agent and assumes towards his con¬ 
stituent the character of a principal. (Daiit, C.J and 
Wtsion. /) RAMCnpAL PaRSRaM v. UggEPSaIN 
PURSHOTAMPAS. IL.E. fl942i Ear 38®16E.S. 
13«20l IC. 613=AJ.E. 1942 Sind 116. 
PRINCIPAL AND SURETY. 

Surety. 

(2) CONTRACT ACT .Ss. 124 147 

PRIVY COUNCIL. St€ PRACTICE—PRIVY COUN 
CiL 

PROVIDENT FUNDS ACT f XIX OF 1926\ S. 2 

(d)—"Governmeni Provident Fund*'—Rules of private 
body approved by Government—Sufficiency. Set 1941 
Dig., Cot. 1021. AHMAD HU'^SMN KHAN V. BELt 
Ram. 198 IC. 643 = 14 E 348 . 

•8. 4 {X)-^Btqueathtng of amount to Hominfi-^ 


Disbursement—Duty of Accountant-General. 

In the case of a will by a su'tscriber begueathing the _ . . / ...j 

amount of his provident fund to a nominee.it i.s the - 

duty of the Accountant-General under S. 4 (1) to a.scer- , A pro.-wdrrtg under S. 4 of 'h® 


cover the case of a dispute between the Official Receiver, 
as representing the insolvent judgment debtor’s estate, 
and a person who has no connection whatever with the 
insolver cy, such a< an auctior purchaser in^ecutioi*, 
when the subject-matter of that dispute is an order pasi- 
ed by an ordinary Court under 0 21, R. 93, C.P. O'de, 
where the juilsdiciion of the Court cannot be questioned. 
In such a case the Insolvency Court has no jurisdiction 
to interfere at the instance of the Official Receiver under 
S. 4 of the Provincial Insolvency Act with the order 
passed by the executing Court under 0. 21, R. 93, C. P. 
Code. {King and ffaffell, //.) MAUIKaRH-NA 
RAO ». Official Rfcfivfr. Kistna. I.LB.(1942) 
Mad. 691 =201 1.C. 693--16 R.M. 376= 1042 M.W 
N. 146=66 L.W, 117=A.I.R. 1942 Mad. 423= 
(1942) 1 M L.J. 238. 

-Ss. 4. 9 and 26—Powers of Court-Petition by 

creditor—Dismissal on ground that questions are com* 
plicated and diffii'ult and niost be decidtd in regular 
.suit — Legaltiy. See 1941 Dig-, Col. 1021. fiANGI 
RKoniN araStmha Rfooi. I.L.R. (1942'Mad. 
147 = 1991.0. 796-16R.M. 14=(1941)2 M.LJ, 
362. 

S. i— Proceeding under—Who ion eondutt— 


• • 


R. 1943 Rang. 64 f2). 

PROVINCIAL L'JSOLVENCY ACT 
— ^ Application —Mtortinj^. 

Ytt Iqhal Ahmed, C.J.—U ordinary parlance be 

words ‘petition’and application, no doubt c<»u>ote ^ 

same meaning, but when one finds that m 
(ProvincUI In,„lven.ylAct) ‘-'S'-'f''’’.rf’.A 
differ™, sectio,,,. »sed .he one y .he 
ConHu«>ion is irresistible that the Legi'la'u'e‘mended 
o n e S" L word in a -ense diffe.en. from .he o h ,. 

(W Ain,./. C.J.. n,r „nJ {{.Liz It 

pInde,, SheopUJAN PAN.,F. 2h4 I^.1=IM2 a. 
L.J 692 = 1943 A.W.E * ^^*2A,L.W- 

635 = A.l.R. 1942 All 429 (F.B ), 

_H^.-eiver—Sale by—«uh^qnent invitatjon to 

credito^ o higher offer.-Proprie.y of l94l Dig.. 
Col 690 RaMASWaMI REDOtAR ». OFFIHaL Re 
S ivER SOUTH Arpot. 200 1.0. 477 = 15 R.M 65 
=(1941) 2ML.J 382. 

_8s. 4. 25 :2) and 76 (1). Proviso (2)-D€ci- 

Mon to right fo present petition—Secind appeal* See 
1041 Die . Col* 1021* DULLU MiSPX Lal. A I E 
1942 Oadb 80* 

-Q 4 — Ju^'isdieiion of /nsolv^ncy Court^Order 
by executing Cotert under 0 21 P. Code, in 

favour of (xucdonmpurehater^Offi ial Re'^eivff rtmoining 
ex ^\x\,t^SuhsegHent apptiration for rex^nodimitstd— 
Failure to appeal or npplv in retifton—Application 
to Insolvency Court for declaring int^al/d—Competency. 

It is contrary to alt judicial principle that when an 
Official Receiver has allowed an order to be pa-^^ed 


ronditioral order making it a condition p^ec^ 
the creditor «o appt>ing should put the lerelver in 
•und> and propprlv indemnify him aedin«t the costs of 
the action {\f'tkheriea and Blank Jf) S^^KKARI 

r>Enr 7>, ^o*opkrativf Urban Bank of Sekajcanj 
75C.LJ ?63«AI E 1942 Cal. f 84. 

■' 8 4—Nemrf^y urdt^r—Richt of creditor—Tran¬ 
saction allegf' I to l>e fir'fliiou*^. See l94l Die*. Col. 1022. 
CaRIBI a V. MATHURA PROSAO. 199 10 412. 
= 14 EC 637, 

SB 4 and 53—Remedy undei—Transfer by 
insolvent and transfer hy transferee S^e l9^1 Die* 
roJ 1022 Garibu BiBiz'. Mathura prosad.- 199 
10.412=14 RC 5^7. 

-Ps 4 and 28 f2) -Scope—In olveney of Hmiu 

father^Suhuyufnt suit against imolvent and sons $h 
respect of famitf debt—Decree aeamst fntktr penonaily 
and against family property in sens hands— ons n 
okfecting OH gratind of want of lc*st*e of Jnso veney 
Court ^Righf of thifd party to ckallmge dreree. 

Where suhvfquent lo the adjudic^ion of a Hindu 
father as an insolvent, one of his creditors . . 
against the father and Frns 'f 
corred bv the fa-her for far.ilr purpose.^ 
ing the leave of the Insolvency Court and ob'a 
tierree against the insolvent personally and 
ifiint familv property in the hand* of the ' .7"®; 
»« held that the decree in so far as it is agamst • 
is a nnllitv becau«e leave of the In^olvency^ Cour 
necessary under .S. 28 (2) of the Provmcjal Insolvency 

Act to file suit agaitis-the undivided 

vent. It might beopentothe 8°""'jvency' 

would not be competent because leave of *y . if 


against him ej-/>(»#'/<’in proceedings under O. 2!. R. 93, ...^-.v. - , rrhersno” 

C.P, Code, by an executing Court, and has applied un- | Coun had not been obtained ^ apain«t the fa 
successfully to have that order set aside or reviewed, and f the suit could not proceed against the father i ui^ijon 
/ails to avail himself of his remedy by way of appeal or proceed against them as well. Where no 
rovisiem, he should be perroittetj to make uae o4 S. 4 0/ wa^5 t»ke»i fjf the sow; on that giound end 






















913 


INDIAN DEaSIONS. 


94 


FBOV. INSOLV. ACT (1»20X S* A [ 

to « draeo bcin| U U Dot open to the 

OftciAl Kecetftr or to any ihirJ party to take any oi>« j 
Jactioo in regani thereto or to ba?e it declared that the | 
decree is « nalliiy. The decree baying been obtained j 
against the aorvs viiboat protect and hating becotne | 
6na]»it la not open to third parljek iocloding the Official ; 
Receirer to challenge the validjijr of the deaee in pro^ 
Cecdinp under S 4 of the Act. (fViriii/iiraOTaya 
smJ I/, //.) SaGaPORTHAROW r. SUBBAROW. 
80SI0.17-15BM 423«1942MWN. 69 66L 
W. 101* AXB. 1942 Mftd. S60- ad42) IM.LJ 
177, 

-Sa 4 (2) and 5 ‘•A^rnar— 

AP^hfaUi^m Jt utUU iUtmtd iy 

OMo^ or pat t of tHsefvini^t fSloU ani U rtf 

ifMm salt Py Rittiifr^Oimitsol hr dtfauU^Sttaraii 
suit m iii/r—/f iarnd. 

Where an application under Sa 4 and 5 of the Prt^ 
YiDcial Insdrenc; Act askirig for a d^laratidn that a 
particular property lought to be acid by the Official 
Receiver as that of the insolvent really Mongs to the 
applicant and for an injunction restraining the Official 
Receiver from including it in the estate of the insolvent 
and selling it is dismissed not on the merits, but for 
default of appearance, and an application for restoration 
is also disrnia^d, a separate suit by the applicant setting 
up bis title U not barred under S$. 4 and 5 of the 
Act Tne dismissal of the application for default and 
on the merits is not '^decision" which is final within 
the meaning of S. 4 (2) of the Act. Further, S* 5 (I) 
of the Act applies only to proceedings under the 
Act and does not b^r a Separate suit. Nor would the j 
suit be barred by the equitable principle of ele<.ti(>n 
which 15 only a special application of the general princi- 
pie of rt$ iudicaU^ when the point at is’^ue had not been 
considere^1 in the earlier priKeeding* {Horwifl^ J 
PaPaMMA S', OFPiriAt. RrcKtvvR, CuudapPa 1948 
M.WN.31«a942) 2 MLJ 778. 

3. ^—‘Jurfduttpn of Imolvtney Coutit to revifU' 
ond vaculi its .’W» orders. 

An Insolveni.y Court pos$e<ses the same poners v- 
other ('ivil Court;$ have, toconect its own error, commit* 
ted inadvertently 0) by over'iitthti Where ar. ex pane 
order ii made by the Court, vitally aflecting the in«o! 
vent without notire to him, the Court on the applica¬ 
tion of the insolver>t is entiilcrl to go into the matter 
afresh and vacate the order if it think' proper, especi¬ 
ally when the original order {-one that should never 
have t>een made. {.Harries, C.J. an t M>snnhaT tjs t, /ni 
ABl'UL UAHM.tN t. VlLAYAT HUSSAIN .23P.LT 
697. 

■ - ■ —8, 6 preferenet—Onus of 

proof. 

The onus of proving that an aliena'ion constitute.^ 
fraudulent preference under S. 6 fr) of the Trovincial 
Insolvcn y Act i» on the parly who impugns it. and the 
te^t is to see what was the<lomii ant motive of (he 
debtor in ^ati'fy'ng the iM'ticular creditor. 

Dvwan Chand DauLat RAM. 201 IC 200=16 
BL. 31^ 44PLB 96 = A.IB. 1942 Lab. I2l. 

S. 6 {^)—p.xeeution salt—Order of adiuJieation 
^Sttiuqutnt setting aside of sate—if gnund for tan- 
(tiling adjuduatton in revision. 

The words “property has been sold in execution of a 
decree'’ in S. 6 (e) of the Provincial Insolvency A t 
seem to refer not to an indefeasible sale, but to a sale 
which has been actually held but which may he tet aside 
as a re>nlt of subsequent proceedings. Where there has 
In fact been a sale in execution, a sob!>eqoent depo«it 
whereby the sale is set aside or a subsequent objection 
fotmtkd on some material Irregularity rvaultinc la the 
V. U 


FBOV. INSOLV. ACT (1920). 8.17. 


icitin, aside of the sale, will not alter the fact that the 
properly was sold in execution oi a dKrec. The setting 
aside of the sale in the circam»iance8 cannot, Ihtrefoie, 
be a sufiidetti reason for cancelling in revision an order 
if adjudication based on such a sale in execution, 
whether it might or might not be a sufficient reason for 
an application for the annulment of the Insolvency. 

whether an insolvency petition can be niain- 
tained on the strength of a sale which is set a'ide before 
the Insolvency petition, is pre.^nlcd. {Wadsn’otlh and 
Palaniali Saetri, //.) VenKATAK«I>HNaVY* v. 
Mala Konhavva. 1991,0. 793=16 R.M. 10-66 
L W 28= 1942 M.W.N. 117-A IR. 1942 Mad. S06 
(1942) 1 M.L J 38. 

8. 9(1) (b>—Deferred dower—If a debt under 
the section—Nature of wife’s interest. Set 194) Dig., 
Col. 1023. BlBl jANBi K. ABBAS AL). I LB. (1942) 
Nag. 518. 

' ' -8. 9 (1) (c)— Period of three months’—If a 
‘period of hmitaUon*. 

Per fohat Ahmad. C./.—A ‘period of limitation’ Is 
synonymous with a Mime limit' for proceedings in a 
Tourtoflaw. The period of 'three months in sub* 
cl. (<■) of S. 9 {I) of the Provincial Insr)lvenry Act does 
impose a limit of time about the presentation of an 
insolvency petition and ts therefore a 'period of 
limitation*. 

Per/?je,/—The petition of insolvency is suhstan- 
tiallv in the nature of a plaint and the act of insolvency 
in substance partakes the nature of a came of action and 
the condition that the peii'ion should he presented 
within three months of the act of insolvency sub* 
stantiallj provides a ‘period of limitation’ for the 
petition Ahmad. C.J Dar and PI vden, J' 

R*J\pAKDKtr.‘tHEOPf jAN PaNI'E. 204 I.C 1 = 
1942 AL.3. 692=1942 AWB (HC) 368-^1942 
A.L.W. 636 = A I.B 1942 A. 429'f B ). 

—3 9(l)(c)and General Clauees Act (1897), 
S- \0—Period of three months—Bxptry during holidays 
—Filing of petition after reopening —// in time— 
AppiieahHity of S. lO, General Clauses Act. 

Where the period of three months mentioned in S. 9 
(0(0 of the Provincial Ins* Ivenry Act expired during 
the h itidays and the creditor pre.sented hi< petition on 
the reopening dav It was held that S lO of the General 
f'lauses Act applied to petliirns under the Provincial 
Insolvency A t and that the petition was in time. 
{/ghai Ahmad C f. Par .imi P'ov ten. //.) RaJA 
Pandk r- SHFOptj Jan Pawof 204 I C 1- 1942 A. 
LJ 692 = 1942 A W.E. (H.C ) 368 = 1942 A L,W. 
635 = A I E. 1942 A 429 (F B ). 

-8 16—Scope and object of—Creditor subtituted 

in place of original petitioning creditor—Right to take 
advantage of debt of original petition—Original neti- 
tione* not qualified to file petition—Eflect. See )941 
Dig.. Col. 1023. VenkataraTNaM CHFiTt r Vfn- 
KATAVVA. I L-R.'1942) Mad. 316 = 201 10 109 = 
i®?*.?' 217=A.I.R. 1942Mad. 172 = (1941)2 M.L. 

Ji 778 






. , . . ouiuuirauon alter cteath of 

debtor--! egal representative If can enter into con posi- 

n^ T F. GbLAM 

D*^STG1R. I.L B. (1942) Ndg 740 

■-®- *f-0'der of adiudiea- 

•"f^frnt-BFeet—Abatement 
C. /'v Cedt, O. 22, R. 4«-Aaio personalis moritur 
cam perront* 

S. 17 of the ProYinciil Insolvency Act oiakci if per- 
lectlv clear that proceedings In insolven**? are Dot 
mitten porely peraoniJ to the josofrent- The right to 
aontvt hxippetJin order tdjudicetioo te not % 
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PEOV. INSOLV. ACT (1920). S. 24. 

parel; personal right of the in5o]vent, and an appeal 
does not therefore abate on the death of the insolvent 
under O 22. R. 4. C. P. Code. The maxim aetio 
personaht morilur cum ptrscft't has no application to 
insolvency proceedines. {Broomfield ant Watsoodeto 
//.) KAMtLAI. BAPORHAt » KaJMKANT BaBU 
BHAI. IL E ' 1942) Bom 175=201 10 188 = 15 
RB. 63=44 Bom.LR 132=A IE. 1942 Bom 169. 

— Debtor, if tan be examined only after the 

examination o* all witneues of ereditor. 

S 24. Provincial Insolvency Act. doe* not lay down 
the manner in which the right to present a petition 
should be proved. The examination of a co*debtor may 
be quite enough for this purpose. S. 24 (2) does in no 
way connote that the examination of a debtor is to take 
place only subsequent to that of the examination of the 
creditor's witnes-'es, The section has no reference to 
creator's witnesses at alt when once proof of the right to 
present a petition is given though it may be by the 
evidence of co-debtor; the Court is entitled to examine 
the debtor at any time thereafter. (GnUe, C J. and 
Puranik.J) MaHaDEOI', BaLMUKUND. 1942 N. 
L.J. 409, 

'Ss. 27 f2) and 43— Scope and construction of— 
Insolvent applying for discharge—Default—Court If 
bound to annul adjudication—If can ei lurge time 6 xed 
for dis-'harge at the instance of creditor ''t iuo m^-tn 
See 1^41 Dip.. Col 1024. MtiNIRUDPAULAH DIIAWAR 
Husain ABt'ttR HaHMaN 17 Lurk. 271 = 199 
1.0. 390 = 14 E 0 483= A.I R 1942 Oudh 97. 

' '3. 28— f/indu ioint family—Adfudication of — 

liability 0 * mmol} — F.xtent. 

Thrr“ is no doubt that the minor coparceners of a 
Joint Hindu family cannot be adjudicated ins-Ivents. 
The question, however, of the liabilily of ° 

the minors in the joint fandJy property in *n 
affecting the adult membets i- a separate matter, 
mlnor.s would not of course have any personal 
nor would their property, other than .{..tr 

join, proper'V 'iabl., J"' “V o„ 

share in the joint family for^the joint 

whether the debt in question ^;'^;'"trrowed. the 
family business. If it was posse'^sinn of 

share of the minor members can o . 

by the receiver C 200*16 E L. 34 

CHANT) DAlJI.ATRA't 2014 

44 P L B 96 • • _ Pecree againti Hindu 

-Ss. 28 and f^^f__sale of afett of father 

and tom by Om in exeentton of decree-- 

tion—Aftaebmento in Official Receiver— 

Subsequent creditor and of reenver. 

l^fftct—R*?hts o that the attachment of the sons' 

I'nr„dfio 1 ntf.mily property prevenl.the 

father from e • proceeds for the dis- 

®?” his owriju-^t debts- Similarly when the share* 

*'r*fh?sons have been attached by a creditor before the 
/Vhlr’saSHets vest in the Official Receiver on ihe father s 

fnXency. the vesting in Offi,ial Receiver of the powe, 

_/ the father to dl«po'e of his sons’ shares for the pay 
wwii^nt Gf his own debts cannot enable that power to be 
exercised over the properties so attached. The 
obtained a decree against a Hindu father on ^^^2 1130 
The father was adjudicated insolvent on 1932 and 
nffirial Receiver in the admini«tration of the estate wl 
assets of the insolvent and his three sons. The 
S W ^3 for bi* neb. befor, 55-3-.935, Before 
the dUtrlhution of a dividend sanctioned by the losol- 
Court, the adjudication wm aonolled «. 


PROV. INSOLV. ACT (1920). 8. 28. 

31—3—1936 for failure of the insolvent to apply for hit 
discharge. Ok 24—9—1936. one of the creditors filed 
an application for a re-vesting order in respect of the 
assets, and pending thi*, the pfaintiff on 6—10'--1936, 
applied to execute hi> decree for attachment of the sale 
proceeds in the hands of the Official Receiver. An 
interim attachment was effected, but the Official Recei¬ 
ver who was served with the order on 20—10 1936 
preferred a claim against the attachment a month later, 
by which time an order re.vesting the a-ssets in the Offi¬ 
cial Receiver Iftd l^een made and the claim wasalloned. 
The plaintiff then filed a suit to vacate the order allow* 
ing the claim. 

Held, {)) that at the lime of the revesting order, 
the sons’ shares being under an attachment by the plain¬ 
tiff, the re vesting order would give io the Official 
Receiver no power to sell those shares or to use the 
proceeds of those shares for the satisfaction of the other 
debts of the father (in'Olvent) to the extent of the 
attachment; ( 2 ) that so far as the insolvent father’s 
share in the pmper'y was concerned, the re-vesiing 
order made the amount of such sale proceeds 
available to the Official Receiver, and the attach¬ 
ment would not create a charge, nor would it make 
the money which belonged to the Insolvent any 
the less his properly; (3) that the claim of the 
plaintiff to execute the decree obtained against the 
insolvent asagiinst the shares of the sons wa' n^ 
barred by lin.itatlon. as the decree was kept .ilive by 
S.78of the Provincial Insolvency Act, not only as against 
ihe father bui al.*o as against the sons, as the decree 
rould no' be executed unrler the father ’s power of sale 
(which was v-sred in the Official R^-eiver) without the 
leave of rhe fn^olvtiicy Court; (4) that under S. 37 (1) 
r»f ihe Pf'‘VjnciaI Insolvency Act, on the annulment of 
the adjudication, the proceeds of the sale wonld revert to 
ihe insolvent or hU sons, as the case may be, and in 
either case the proceeds would he out of the reach of 
the Official Receiver hy reason of the attachment effected 
before the re ve«tin^ or<ler began to operate. (Wadt* 
W'frth fiftd Patanhli 7/ ) OFFICIAL 

np TfUNTUR V. KUSHALCHAND, 1942 M. 

W.N. 470-= A IE. 1943 Mad. 94. 

_S 28 fl)and( 2 )—vtsu 

in the reeeivtr^ ^ • 

An insolvent is under S.2«(I) of the Provincial 
In«ntvenry Act required to aid the Court in the realisa¬ 
tion of his propeny'. Property here includes mone^ 
received by way of income. Though palampai land 
granted for the purpose of maintenance does not pa*s to 
rhe Court on ins-Iven- y. the same 
income from it {Stone^ C, /. a^d Pose. P) 
RAOn.UrTAM RAO. 

IC. 624= 15 R.N. 1= 1942 N-L J- 246-A I E. 1942 
Nag- 8.3. . _ . 

- S. 28 (2} and f4)-*4W»rflfrvw 

7vr not appointed—Proceedings by trt i 
28 m o'f the Provindal 

the property of the insolvent vests in the Com ; J’J'® 

receiver is appointed, all future property of the insolvimt 
■nrluHing fumre salarv vests in 'Je Court. !< any 
creditor takes any proree.|ings against 
way of suit or appe^^h ^he Distijet Judge ( 
roort) must be made a party o such 
(Haf^’is, CJ. and Man hay Lall, -Q 

F.'ipt.ovm'URB'N B’NK ltd pat.liT- 

201IC 342*16EP 47=8 BE. 789-33 r 
35=ATR 1942 Pat. 307. , ,f Hiniu 

-S 28 { 2 -)-Appluabiltty-lnsolvtn<J^ 

/other—Suit against ton for debt borrowt* 7 
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PBOV. mSOLV. AOT (X920). 8. 28. 


PEOV. mSOLV. ACT (1920) S, 84. 


fpr family p^rp^st —Ltavt cf /nj> Jun<Y Cpufi—Nict$ 
kt<ttvet^ 11 nufssary party. 

Leave of the In>oIvenc7 Court under S 2S (2) of the 
ProTincial Insolvency Aci is not a conditio* precedent 
to the filing of a suit against the son of a Hindu inso) 
vent in respect of a debt incurred by the father for the 
joint family business of both. Where there has been a 
severance of interest between the father and son before 
the order of adjudication, the power of the father to sell 
the son's ir^terest in the family property ceases, and will 
not therefore vest in tb4 Official Receiver. Hence to a 
suit by the creditor against such a divided son for re¬ 
covery of his debt, the Official Receiver in the father’s 
insolvency is not a nece^^sary party, (yentatafamona 
Rao and Abdur Rahman, JJ.) MUPALI MOHAN 
RBDtU V. H»ahmavya. 201 T 0. 782=15 E.M 404 
=A.I E. 1942 Mad. 827«(1942) 1 M L J. 173. 


8. 28 (2^---Applicability—Transfer by debtor 
before adjudication—nit by creditor to set a^ide under 
S. 53 T. P Act, after in'*o)vency—Leave of InsolvenC) 
Court—Necessity. Su 194J Dig., Col, 1025. CHIDAM¬ 
BARAM CHETTf AK V. SEI I AKUMARA Gt>UNnAN. I. 

L B. (1942) Mad. 1=197 1.0. 699«14 BM. 870= 
(1941)2 M.L J.684 (F.B.) 

■ ■ '' ■ Sb» 28 [2\ 51 and hZ^Atfathing rr/dstar of 
imo/vwff property — // tnUtlcd to priority ovor 
Riteivtr. 

S, 28 (2) of the Provincial Insolvenry Act read with 
Secs. Si and 52 indicate that an attaching creditor of 
the insolvent's properly has no priority over the receiver 
in inaolvency. It is based on the principle that an 
attachment creates no charge on property and once an 
adjudication order IS parsed which relates b>tck to the 
date of the presentation of the appficatton for i solvency 
the attaching creditor i^ relci^ated to the same position 

other creditors bv reason of the combined effeit of 
Sec 28 (2) and Ss. 51 and 52 of the Act. (<7ri7/^, CJ 
and Puramb^ /) Laxminarayan V. DinkarShan 
KER Kao, 1942 N.L.J, 599. 


3.28 {2)—Jotnt DayxiShaza famtly^lntolponty 
of managtr^Hii powtr (o sill intiritt of othir co 
paruntrs—// Pi sis in raavir. 

On the insolvency of the managing member of a joint 
Dayabhaga family who in not and cannot be the father 
bis power to sell or mortgage the interest of other co¬ 
parceners for satisfaction of joint delrts does not vest in 
the receiver ur der S. 28 (2) of the Provincial (nsob 
vency Act. The receiver therefore has no power, by 
virtue of the adjudicatinn alone, of alienating the r^hare 
of the other coparceners. (A/irMre/Vj and Plants //I 
Brjov Kum^r Saha v. RamaPati RaSu. 1 l.E 
(1942) 2 cal 413-293 10. 154 -15 E 0.395^46 
O.W.N. 808-AI.R. 1942 Cal. 683 


■■3. 28 ' Z^’^Proptrty^/nsAt'inif of Hindu frimt 
family manager^Pow/r to all tamtly assits todu 
ikarge family JiSts^lf ttstt in rtfuPtr in rwWevwrr, 
Under the Pro^imlil Insolvency Act on ihe ai judica 
lion of Ihe manager of a joint Hindu family as ini^ Ivent, 
bis power 10 ^cli family a^<ets to discharge dt bu which 
are pavahle out of the joint estate doe« not vest or 
devolve on the Official RKclvcr as^nch p^)wer cannot j 
be regarded as property under S. 28 (2' of the Act 
Such p»>wer vests under S. 52 of the Presidency •Towns 
Insolvency Act, which section^, however, has no counter 
part In the Provincial lnw^’venc>* Act. (Lopih, c.f 
l^iihmona Roo and va Aryan far, // 

ramasaRtrulii p RalaRvii'^hn\ Rao 20310 
507-15 EM 647 - 55 LW 818«1943MWN RU 

68a-(19iaj 8 MXJ. 457 


' ■ 8. 28 (2)--Scope and effea—Bar on riehts of 

creditor. 5/1941 Dig. Col 1025. GaPIBIA BiBl v. 
Mathura PboSad. 199I.C.412“14B.C. 637. 

- S 28 (4) —Scope and tflett—Decrt-e lor costs 

ir) favour of insolvent after adjudication—~If vests in 
OflScial Rtcelt^er—Right of insolvent to assign. Sit 
l94' Dig., Col. 1025. SATVANARAVANAMUBlHt V. 
PaPavva. 200I.C. 691=16E,M. 107=(1941J 2 M. 
L J. 834. 

” ■■ S 28(4)aQdf5)—— Employee in private 
prtsi'^Salat y less than Rs, 75 per month — Order of 
adiud caiion^Direclivn on insolvent to pay into Court 
Rs. l5 per month out of salary^Legality. 

The appellant, an ernployee in a private press on a 
monthly sahiy of ks. 75, was adjudicated an insolvent 
on his own application. The Court while making the 
order of adjudication directed the appellant to p;iy into 
Court out of his salary Rs. 15 per month for one year. 

that the salary of the appellant was exempt 
under S 60(1)M), C P. Code, read wiihS.28f5) of 
the Provincial Insolvency Act, as it was less than Rs. 
lOO per month, and it was not therefore open to the 
('ooft to make this order. S. 28 (4) of the Provincial 
Insolvency Act most be read with S 28(5). {.Harries. 
C. J.and Meredith y.) BaCHUNAM AN SaHAI v. 
lAtGOBIND SahaV. 20 Pat 866=199 IC 6S6«J4 
E.P 601 = 8BE 664=1942PWN 38=23PL.T 
400=A.I.B. 1942 Pat. 104. 

■' ■ “S 28 (6)-Applicabrtily—Masjid service inam 
land?—Insolvency of holder—Rtghi of (Jffi iti Receiver 
to hold and let out fo* rent See CRAM—SebVICE 
INAM. (1942^ 2 M L'J 604. 


- ~bB. Relative seofe and effeet of 

•“‘AdSuanation and atSikarg'—Abslw of proof of any 
•iebt—Right of es creditor, to claim hit debt. 

The provisions of S. 33 (3) ot the Provincial- Inso!* 
vency Act and S. M of the same A ‘t are not iiuce'Sarily 
irreconcilable. It is not laid down in S. 33 {3> that the 
debt of a creditor must be proved before discharge. 
The rule is that the application to be included In the 
schedule must be made before that tin e ant that it 
must be accompanied h> proof of the debt. It may be 
that the proof is not considered suOicienl by the receiver 
and, if that is so. there is no reason why further proof 
should not ^provided after the discharge of the insol¬ 
vent. The provisions r>f S 64 are subject to the rule 
lard down in S. 33 (3). They are orovisions for the 
final drstribution of awts of the insolvent and this db- 
tribulron may or may not lake place before an order of 
.litharge is pass*l. If the dittribu-ion is to take plat* 
after the order of discharge, there would be no question 
of proof by any person who had not atreads made arpln 
canon supported by such proof as be him«df thought 
sufiicient under S. (3) of the Art. Where there is 
an adjudi.-alion and a discharge before the-e is any 
proof of any debt and there has been no and .ation by 
any creditor, it would be too late for a crariitor there 
af rt t^pply to the Insc^cT Court to include his debt 
in the *Aedule and for Itv by the dl^pc^l 

W any property which might be foon.' • ^ ,^^6 

.nsolvent. {A.'hop and We^ma. //.) ' LeVaVn! 
PANDStr Rav ^HFLAWiN Up*PHY«^ SOa TO 81 
-15R.A. 926-1942 A.WB.(H.O.^ 288 .^ 94 'A L 

W. BOS- IMS A.LJ.SM.a.L8.1M2 A. ^4‘ 

- SsS4<8lftad44 o'- a. 544. 




^LiaHhti .'f int. :-.fmi tc tndtmn^ 

(•dsskfd m dif 

The liahil ty of a debtor to Indemnify hi* * 


w-D T siAgo 

• Ufd.% - if 




•X 




k 

ihe 


is r.MUo in thr ,.>.^ 4 , . . ;« 

saebtof S. 44 iS'ci ;^c Ptcv> 

dwl Am, tn erdn of ' 
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PBOV. INSOLV. ACT (1920). S. 81 

the insolvencj proceedings absolves the insolvent from 
his liability to the surety. {Kuppumamy Ayyar, J ) 
NALLAVYA r.oUNDAN v. MaKAPPA GoUNDAN. 204 
IC 248=1942 MWN 678*65 L.W. 726=A.l.E. 
19-i2 Mad. 746'1)=(1942) 2 M.LJ. 626. 

- Ss. 84 (2) aiid44.i2)— dtht"-^C<>n- 

tingtnt habiluy of mimbtr i>/ Cc cptrottve SiCiety not 
proved—Discharge of membif^Effcet of—Subsequent 
ordfr of UqmdaU-r assessing his contribution—Jf ultra 
vires— Power of Cnil Court to refuse execsition—Co¬ 
operative Soeieties Act, S. 42 (2) {b)ond ^5). 

The liability of a member of a Co-operative Society 
to contribute jo the as«ets of the sodety in the event of 
its being dissolved before or during insolvency is a con* 
tingent liability and as such a debt provable in insol¬ 
vency under S 34 '2) nf the Provinrial Insolvency Act. 
The liquidator should either prove it or have it excluded 
from the schedule under S. 33 it it comes within the 
provisions of that section. If he does not do so, the 
memberls liahility for such debt ceases on hisbdig 
granted a complete discharge by the Insolvency Court 
as expressly provided in S. 44 (2) of the Act. An order 
of the liquidate' as'^essir'g the contribution of a member 
under S.42 1 7) (.b) of the Co operative Societies Act after 
be is granted a complete discharge will be in excess of the 
limit of hi.s jurisdiction and therefore a nullity, and fh^ 
Civil Cour* can decline to execute the order under S 42 
(5) of that Act- (Teh C hand and BecheU. J J') ABHI'l 
GHANI V. ANJUMAN fh’DAD QSVZA RAHMI 202 I C 
689=15 R.L. 156=44 PL.E. 876=AI3. 1942 
Lab 237. 

-as amended m 1935), ^.Z^Seope—lf re 

trosp 'tive. . .. 

S. 39 of the Provincial Insolvency Act as amended m 

1935 is re rosp»rtive an.l applies to pending 

JEtiVA RRont, 202 I 0 1 M.L. 

M W M 202= A.l E. 1942 Mad. 474-(194Z) i iXLu 

^1^'g, 37 -na ^l-AdiuJUalion on debtor's peU- 
—Ss. 37 ana ai -v „,^uHd of eredttors not 

tion—O'der of df'harge g n/fieial Receiver to 

an insolvent who wa 1 aeditor had 

tion on the ' j,,e official Receiver, that means 

no change of any 

in ,»-nmnerCV. The adminiMraiion of the 

o' "o ™Sr.o an and by .he Con,.'a o,de, 

Insolvency IS ab'olute dis-'harge; and there is no 

granting th ^^rjn the Official Receiver to bring an\ 
Trf/DroDerties of the ex insolvent to sale, on the 
rJa^iorof a creditor made several years later, on 
ffe ground that the insolvent at the time of tne dK 
wa« possessed of assets. (A in land Byers. Jf ) 
SpsTKACHARlrt. OFPICtAt.RFCRiVER.CHINr.LEPOT. 

?942 MWN <^51=55 LW- 661 (2)=A.I.B. 1943 
Mid. 26=^942) 2.M.L.J. 714. . - , 

- g_ 37 - tppoinlee—Powers and functions—Vest 

i„g order—Effect of. , . , . . 

The appointee in whom the estate of the insolvent u 
vested under S. 37 of the Provincial Insolvency Act on 
his adjudication he'mg annulled, is not a mere passive 
irnstee for the debtor retaining the estate for the benefii 
rtf the latter, subject to any order of at'achment and 
•ale that might be obtained at the instance of any 
* J. -pjjg word ‘vest* a? used in the section connotes 
more than physical custody or detention It means 

fte, .bT.wrrf 
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PEOV. INSOLV. ACT (1920). S. 37. 

be has the power to deal with the property. The pur¬ 
pose of “vesting’'must be the distilbution of the assets 
amongst all the cieditors of the ex-insolvent and that is 
the only way of fulfilling the object for which the annul¬ 
ment order was made. The appointee therefore is lo 
hold the estate of the debtor till it is completely adminis¬ 
tered, in accordance w ith the principles recognised In 
insolvency laws. It is true that all the provisions of the 
Insolvency Act may not be made applicable and the 
appointee may not have all the powers of the Receiver 
in insolvency, but the general principles of distribution 
embodied in the insolvency laws, which are based on 
broad principles of equity and'justice, can certainly be 
applied. (Atubheriee and Blank, //.) BAtKONTHA 

Naih Halder S'. Kishore .Mohan Banehjes. 47 
C.W N. 74. 

- 8 37—Power of appointee. Jrc I94J Dig.. Col. 

1026. NIZAM Khan v . HUKAM CHtNO. I.LB. 

' 1942> Lab. 380=1971.C. 664= 14 E L. 262. 

■ 8 87—Scope—Decree against debtor before 
adjudication—Annulintnt of idjudicalion for fsilore to 
apply for discharge—Execution of deciee and realisation 
by creditor—Suhsi q ieni order of vesting under S. 47— 
hffect of on fruits of execution. See 
lf<27 Vi.eravvas' Koii RFpni, 19910.480-14 

EM 688-(1941) IM.L.J 637 , 

_S 87 —.Sfope—Vesting order under—Effect ot. 

1941 Dig,. Cm 1027. GhaNDRAWA t-. CHINN- 
APPA REI'DI. 20010 492*16 B.M. 69. 

_Ss 37 and 43 - Voting order a^t^ra^nolme^ 

lu'Udlcti.rn of Insolvency O url. .fw I94J Dlg^ Cnl. 

1027. vjzAnr Khan v. IIwkam Thand I.LB- 
a942 Lab. 330=197 I.O 664*14 B.L 262. 

__s !M-yesting order—Effect of—Penon aP- 

Oointed under—Legal datus and position of—Execution 
vile of debtor's property-Person appointed under S. 37 
not brought >n record—Effect on salt. 

Where the Co in passes an order under S. 37 of the 
Provincial Insolvency Act vesting the property of the 
insolvent in the Official Receiver or some tne other than 
the debtor, there is no reversion of the debtor i property 
to the debtor. The only person entitled totci re* 
sent the estate of ihe debtor after such an order is the 
appointee under S. 37 An execution sale of the debtors 
property held thereafter with notice to and wiihoat 
impledfling the appointee under S. 37 is therefore null 
and void, and the nu'cha^er get-- no title 'j'* 

domayya, /I VfNKaTaSI'BBMH r. V^KaTA- 
2031.0.616=15 B.M 665=1942 M W. 
N. ii4=aI.R. 1942 Mad. 371 = (1942) 1 M L,J. 

S7-Ve=tine order ander-Snbsequenl decree 
again^tLolvent and Official Receiver one 

ere Jitor-Effect-P.yment of of ^nil- 

-eiver under order of ,04, Co\ 1027. 

ven-'y Oourt to order refund. 5/ onOlC 492* 

CHAvnRAVVA r CHINNAPPA REDDI. 20010 
15 B.M . 59. of—Insolv^icy of 

father-Sa'e of ”*«®-‘''’''“'r’r'hmenf oV'SarTTf 
Absence of vesting insolvent 

alnn^Effect-Sub-quent order 
Official Receiver-power of latter AND 9? 

pBirVINCia INSOLVENCY ACT, SS Z» An 

property—ff or\ tht 

Whereupon the absence of the 

6xed for bearing bis applioanon for discharge 
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pa07. ISSOhV. ACT (1920). A 338. 


PB07. INSOLV. ACT (1920), 8. 44. 


Coart aonallod the ad)udicatio& and directed the 
U&iil Kecetrer to deal with the estate of the insjlreiu 
without makinti anv vesting order. 

//tIJn that 4ithoa<b tee order was not In conformity 
with S. 37 of the P«ovinaal ln$oWcn:y Act, what it 
r^ajly meant was that the Qrh.iJ Receiver was to be 
the person in whom the debtors property was to vest, 
and that the defect was not one of substance but of 
form. 1 Miikktrjtd an4 BUnk^ J/>) HAtKUNTHA 
Nath IUlder p. KibUOkE mqhan Uanekjsk. 47 
O.W N 74. 

—S. 38 ,2) and (7)—Proposal for compr)silion — 
Non* tcoeptance b> cteditors^Approval 0y Court under 
S. 38 C7)^Justifyingcircum^tancei. Su 1041 Dig , Col. 
1028. KgSHEOHAO V. NakaYAN. 199 1.0. 151» 
14 BN. 270. 

■38 39 and 37— ukeme taniti 0 n<d 
atpl tmb^ud tu thi order^N0H*<omplian<e With 
by debtor—Bower of tHsolveney Court to txteutt ordtr — 
AnHutment^ if jkou/d be u( attde* 

Where a composiriou scheme sanctioned and em* 
bodied in the order provided for the dr, oit by the 
debtor of a certain sum in instalments atiJ rb: latter 
defaults in complying with the order it is o, c: o the 
insolvency court, on an application by the > to 

proceed as in execution and enforce Us own .ders. 
Tuere is no need in »uch a case to ^et a>idt the mul' 
menl kATANLALr/. POONAMCHANl). LL 

E. (1912) Nag. 738-202 I.O. 136 = 15 B.N. 69= 
1942 N.L.J. 313=A1.B. 1912 Nag. 97. 

—3. 3Q—Stope^Stheme imposing obligation upon 
one creditor to give up clattn ag^dmt another creditor 
—Validity and binding character. 

The Court by approvicjg of a scheme cannot impose 
an obligation upon onAcreditor to give up his claim 
against another creditor; S. 39 of the Provincial InscI* 
vency Act cannot cover the case of debts due to one 
creditor of the insolvent by another. Where in a scheme 
put forward by the insolvent there is a proposal that in 
consideration of the receipt of enhanced dtvtdendi, certain 
creditors should give up their claims agSinst the surety 
(another creditor) and this is not consented to by the 
creditors concerned, it cannot be binding upon them 
under S. 39. although the scheme has been assented to 
by the requisite number and value of the creditors. 
(^KtHgand Paianiali Sastri^ //,) PaRaMaSIVAM t*. 
ChknchukaMikbddy 203 I.C. 671=65 L.W. 172 
= 1012 M.\¥.N. 140 = AJ.B. 1942 Aiad. 315= (1942) 
1MLJ.S16. 

9 —3.41 (a),(b) and (c )—of eonJiUonal 
discharge—Operation of—Power of Court to rtpoke 
order. 

Under S. 41 (a), (b) and (e) of the Provincial Insol¬ 
vency Act, the discharge may be either absolute or 
suspended or conditional. If the discharge is absolute. 
it«must obviously come into operation at once. If the 
discharge is suspended, then obviously it docs not come 
into operation at once but it does automatically come 
into operation at the end of the specified time. A 
conditional discharge operates immediately but the 
Insolvency proceedings arc not terminated until the 
condiuons Imposed have been fulfilled^ The Insolvency 
Court has powee to vary the corxiitions which it has im 
posed, although it can not revoke the order of dl^harte ^ 
iOalip Smek and Sde^ //.) SAf^HU Sjkch V 
MUNSHi Ram, 2021,0. 421 = 16 B.L. 122-44 PT* 
B. 384-A IB. 1942 Lah. 240. 

— 8 ii—Kelusal of diukirge—Prineipti under 
tyisog. 

An insolvent Is responsible for Incurring debts when 
hid no asMti at all ard the poipoae oi keepia| Mb , 


an insolvent is to make plain to the world that his credit 
is gone so that he cannot cause Joss to creuitors in the 
future. His credit will return to him to some extent 
when he is discharged. That time will be postponed 
unless he pays 8 as in the rupee or suii»6es the Court 
(hat the absence of the requisite ai^et was due to circum* 
sunces for which he was not responsible. {Sli ttf. C. /. 
audRvu.J.) VaSaNU Kao V. UriAMKAO. I.L.B. 
(1912) Nag. 711*200 1.0 621=16 R.N. 1=1942 N. 
L.J 216= A.I.B. 1912 Nag. 83 

S 43—ESeot oi annulment-^ Fending proceed¬ 
ings under Ss. 53 and 5^If abate. Ste l94i Dig.. Col. 
1028. Nizam khan v. Hukam Chand. LL.B. 
(1942) Lah. 330-197 I.C. 661 = 14 RL. 262. 

-S. 43—Failure ol insolvent lo^ appear on date 

6xed—Courses open to Court. Stt 1941 Dig., Col. 1029 
Nizam Khan v. Hukam ('h^NU I.L.R. (1942) 
Lah. 330= 197 I.C. 664 = 14 B.L. 252. 

—S- 44—Order of discharge—tSc-wt of—Decree of 
liquidator of Co operative Society against insolvent— 
If can be executed .Srr 1941 Dtg.. Col. 1029. MoLaR 
V. CO-OPERATIVR CREUIT SOCIETY OF SaMBHaLKA. 
198 1.0 627= 14 B.L 341. 

—;— 8 . 44—''cope and effect—Decree against debtor 
—Subsequent ad)udy:ation of debtor—Attachment of 
house in execution—Claim by wife—Dismissal—Suit to 
set a^ide—Dismissal—Subsequent oider of discharge— 
Effect on decree—Debt—Hou**® if can be seized and 
sold. Stt l94l Dig., Col. 1030. ABDIL KUTHUS 
Sahib v. Inavattullah sahib. 188 1,0. 787- 
14B.M.493=(1941)IM.LJ 666. 

~ ' "S. 44 12)—Applicability—Personal liability of 
mortgagor—If debt provable in insolvency—Application 
for personal decree under O. 34, K. A.C. F, Code, after 
order of absolute discharge in insrrlvency of mortgagor 
—If lies. Stt 1941 Dig-, Col. 1030. ATHtAFPA 
CH4TTIAR t/. IBRAMSA l ULAWAR. 201 LO. 384-16 
331-A I B. 1942 Mad. 161» (1941; 2 M.L.J. 


8. 44 Applicability^ Secured creditor^ 
Security not realized during pmdtHcy of insolvency 
proctidings-^UHtondilionat ordtr of dtuhargt^ff 

tars rtmtdy of (rtditor to obtain personal deertt against 
mortgagor. 

By reason of the provisions of S. 47 of the Provincial 
Insolvency Act. the debt of a seemed creditor is not 
provable until he has realised bis security or has aban¬ 
doned it or valued it. UnUI one of these events haa 
happened there is no debt provable in the in-olvcncy 
proc^ings during the pendency of those proceedings, 
and 44(2) of the Act has therefore no application. 
If a secured creditor has not during the insoivency pro- 

or surrendered or valued 
U, S. 44 (2) ^not affect him, as it applies only to 
debts provable in Insolvency, and he is entitled to get a 
pe^nal decree against the insolvent after he has tM an 
order MabsMutedischarge, in respect of the l»Iance 
due to sale of the moitgiged properly. If he 

has realized h« ^rity before the ducharge of tbe 
movent, and there « a deficiency, the balance of tbe 

S. 44 (2) wril operate to cancel it. and the creoUor can- 

[Tch in respect of 

such balance. (Lsaei, C. /. o^d /JatralJ /1 

bTiM2)'m^ ' 

KAT TO 7ai *07-16 E.M. 333- 

. S;^**(8)-‘'I>ebti provab)e*’-Inxh-er.t'sllah*- 
Uiy lo in^emtify ol dUebatfa 

U •EU n toiabet iUhilitT to indMuii/T luretr. Sao 
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PEOV. INSOLV. ACT (1920). S. 60. 


PEOV. INSOLV. ACT (1920). S. 68 . 


« ?J’r AND 44 ' Amount directed toberefuodedtoOiBciaiReceiver- 

(2J. 5 6 726 = (19A2) 2 M L J, 626. | Right to inieredt on. Sft 1941 Dig.. Col. 103| 

^.ti^^copt—Faymentvf diVtdend—Subttqutnl Samb^MVa Awar t. OffiCML RECEIVER WCT 
applicjtinn to expunge name of creditor from list of \ TanJORe. 201 LO 238=16 E.M. 277= A.IR. 1942 


etcditirs—CompUtncy—Pinver to direct creditor to 
bring back divtdeni. 

A creditor to whom a dividend has been paid cannot 
be directed to bring back the amount merely by reason 
of the fact that subsequently the name of the creditor 
ts expunged frdm the list of creditors. Where after the 
payment of a dividend an application is made under 
b. 50 of the Provincial Insolvency Act for expunging the 
name of the creditor from the list of creditors, if there 
are no other assets to be realized by the Official Recei¬ 
ver and no prospect of any further dividend, an inquiry 
into the merits of the application is wholly unnecessary. 
K.Som.iyya, J.) GANGaRAJU v. LaKSHMINAKAVANA- 
MUKII. I.L.R.'1942 Mad. 879=203 1.0.246=16 


Mad 88 = (1941) 2M.L.J.918, 

S. 61(1 ;—Date of admittion of inselventy piii' 
tion—Execution sale of property in separate IoIs^WIm 
complete—Payment of balante sale prtee of all leis^U 
nectssary^Rtfund by decree-fiolder—Rig/it todidmt 
costs of smt—fn^reit—Inherent penoer to atuard. 

In admitting an insolvency petition all that the Court 
is concerned with is to see whetiier (be petition itself 
complies with the requirements of the law. If it does, 
then it admits it. It cannot be said that such a petition 
must be deemed to have been admitted only on the date 
when the costs of publishing the notice of (be petition 
are paid. Where properties are sold in execution In 


__ __ separate lots, the sale of each lot is complete when (be 

E.M. 610=1942 M.W.N. 467=A.I.B. 1942 Mad. whole of the balance of the purchase money of each lot 
644=65 L W. 604=^1942) 2 M.L.J. 202. is deposited in Court. There is no justification for hold- 

S. tX—CoHStructUn astd scope—Decree-holder I ^"8 deemed to be received ^ 


purchasing property of iudgment^ehtor insolvent in 
ixecuUon of detree— Liability to pay bid amount to 
Official Receiver—‘Right to treat sale as eaneellej and to 
restore property to Official Receiver. 

Phere is no scope under S. 5l of the Provincial Insol¬ 
vency Act for the passing of an order directing a decree- 
holder to restore to an Official Receiver property which 
be has purchased at an execution sale Where a decree* 
bolder has purchased the judgment debtor’s property 
with leave to bid and set off in execution 
decree against the judgment-debtor the intervention of 
Insolvency carr never bring about a cancellation of the 
•xecuiioit proceedings including the sale. The benefit of 
the execution represents the bids made at a sale or assets 
realized otherwise io the execution. The decree-holder 
cannot therefore claim the right to hand back the 
properly to the Official Receiver instead of paying the 
bid amount into the hands of the Official Receiver. 
{fling and Happell, //.) BHIMAJI MOTlJt j. 
Official Receiver, Bellary. LLE. '^242i jaao. 
635= 1942 M W.N. 176=2011.O. 686=15 E.M 369 
=65L W. 134=A.I.B. 1942 Mad. 426»=(1942) }. 
M.L.J. 306. 

-S. bl-Scope and effect of—R<ctivtrjf can 

question execution sale of insolvent’s property held after 
friuntation of pitition^ 

The effect of Sub»sec. (I) and (2) of S, 51 of the 
Provincial Insolvency Act is that ibe Receiver in Insol¬ 
vency is in any event entitled to the assets realised after 
the date of the admission of the petition and that he is 
entitled even to the property of the insolvent if be can 
successfully challenge the good faith of auction pnr 
chaser in % sale held subsequent to the presentation of 
the petiiion in insolvency. The only adverse effects 
which S 5l has on the rights of the receiver are'firstly, 
that if any as-<ts have been realized in execution of a 
decree before the date of admission of the petition the 
receiver will have no right to prevent the decree holder 
from getting the benefit of those assets even if they are 
in the hands of theCourt and have not boen paid over to 
the decree-holder before the date of the admission of 
the petiiion by the Insolvency court: and secondly that 
an auction purchaser who can establish good faith can 
acquire a good title against the receiver. (Mlsopand 
^ye'ma, //•) Brij Rfhari Gt»piA v Budh '“FN 
ILE.(1942)A 421 = 20210. 7 = 16 E.A. 96 = 1942 
A.L.J. 437*1942 a w e. (H C.) 162= 1942 A.L W 
S 68 = A.I.E 1942 A. 263. 

__g, 61 ( 1 )—' of the execution*'—Nfeaning 

of—'Date of adioission of the peiition"—WhatU-“ 


the Court until the purchase consideration for all the 
lots have actually been deposited into Court, The 
decree-holder i» bound to return to the Official Receiver 
under S. 5l of the Provincial Insolvency Act the pur¬ 
chase price for that lot in respect of which the balance 
has been paid only after the admission of the insolvcn^ 
petiiion. He can. in so refunding, deduct from the 
ameunt merely tue costs of the execution proceedi^ 
and not the costs of the suit out of which the proceed* 
> L •- ings arose. The Court can, in a case of tbi? kind, direct 
the refund to be made with interest under it* inherent 
powers. (Leach, C./. and Rytrs, J.) OFFfClAL 
RgCetVER. We.*!? TaNJOKB V. SA'iBA^IVA Ayvar. 
I.LE. (1942)Mad. 767*1942 M W.N. 498-66 L. 
W, 436=A.LE. 1943 Mad. 118-(1942)_2 M.L.J. 
X73 

8 . 61 ( 3 )-AppIicabiliiy—Execution sale of inj 
’e nrnr\«rtv offer adiudiCalion—“''III all cascs. 


solvent’s property after adjudication- 
meaning of. See 1040 Die.. Col 1062. .MOTIULv. 
NathU I.L.E, (1942) Nag. 377. 

_S 61 (3)—Applfcabtltty-/f conhned to salti 

before adiudication. , 

S,. 5l (3) of the Provincial Insolvency Act only applies 
to sales which have taken place before the order of 
adjudication. (Leach, C.J. and KuppunMmi ^mr, J-) 
GURaVAIaH r. official kECHVFK, NELW^E. 
E.(1942) Mad.614=20M.0. 769 = 16 E.M 408 
1942 M.W.N 198=55 LW 119=A.I.E. 1942 Mad. 
416(1)=(1942)1M.LJ 283. 

- 8 . 53- Fraudulent transfer—Transfer 

order to put property beyond *'*,941 d;® , 

benefit of mistress-If can be avoided, i-rr '941 
Col. 1031. SUBRUM.NUN CHBTTIAIi r OrncJ^L 
ReckIVEK. WEirr TaNJORE. 2001.0 808 -' 6 B 
131-A IE. 1942 UiA 294=(1941) 2 M L J- ZIB 

-8s. 68 and 3 ^Pr>ceedi»tt 

Dismissal of application to cancel ^ Xvo/fs* 

Jurisdiction of appellate Court to ann j.tekarts 

on ground of failure of debtor to apply for duchorj 

loithin time hxed. . . , order 

In an appeal before the Dtftnrt „ -^gr in 

dismissing an appliration by . i-jolrent 

insolvency to annul transfers made by . 

debtor under Ss. S3 and 54 of the Insolvency Art. 

not open to the Disiri t ‘""“I'Jf«rS not 

adjudication on the ground that the e 

applied for his discharge within the 

order of adjudication. The appeal ing ,,^^ 0(4 
merely with the validity of the order by the lower 
refusing to awiul the iransfem, the Dtftnrt Judge 
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gaS 


PBOV. IN30LV. ACT (1920). 8.63. 

oaty del] with it oq the merits and cannot ufurp the 
function ot the Court having sc^in of the insulvenc) 
proceedings unlr 3 > (bat matter fpecih.alty conies before 
hire in appeal, {Liaeh, C. J, anJ ffye»i, /.) Kama 

Naiduv. Gangi kedim. I.L.B.<1942) Mad. 862» 
20g 1.0.490=-IS B.M. 616-1942 M.W.N. 430-66 
L W.301-A.l.fi. 1942 Mad. 483 = 1.1942) IM.LJ. 
688 . 

— —S 63—Valuable coiisideralion—Good faith and 

contideraiion, wacil of, if necessary for annulment of 
transfer. Stt 1041 Dig.. Col. 1032. MaJID UN MsSA 
Bibi V. Fukamcuanuka Kov.I.L.B.U 941)AU. bu 8 

S, 64—burucn of proof—i ransaction resulting 
in preference of creditor—If to be pre.'umed fraudulent 
preference. 1V41 Dig , Col. 1U.'2. VenKaYYA k. 
OFf-iCiAL Keceivek. GuMUK. 200 I.C. 110 = 14 B. 
M. 707 = 11941, 2M-L J. 810. 

“ ■“ S. 64—Fraudulent pieference — Intention- 
Proof ot—Evidence ot siniiiai contemporaneous acts of 
prcferenct—Admissibility. Sff l94l Dig,, Col. 1032 
KAMGULZARILAL V. BhaNUPRaSAD. l.L B (.1942) 
Nag>44i. > * 

■ ■ 8 . 54—Fraodulent preference—Shifting of onus 
of proof—Principles—Circumstances suthcieni to shift 
onus. Sii l94i Dig,, Col.. 11*33 RamgulzaRILal v. 
Bhanui'KaSao. I.LB. (1942) Nag. 441. 

Sa. 64'A and 63— Abunet of permission of 
Court — Proceedings, i/ulira vires. 

S.54-Aread along with S. 53 makes it clear that 
before an application by a creditor for annulmuit of a 
transfer referred to in S. S3 is entertained the Court 
mu-t give a permission to him under S. 54-A. Without 
the permission the proceedings are ultra tires. {Mir 
Ahmad, J ) KamJaWAI v. RamI DITTA MaL. A.I.E. 
1942 Pesb. 90. 

' ■ '“B*. 66 (3) and 4—Third party setting up title in 
himself—procedure to be followed—Meaning of expres¬ 
sion'has not a present right so to remove' in S. 5b(3, 
—Disputed title—Duly ot Insolvency Court. .Jre fWO 
Dig., Col. 1066. PanDU V. WaMAN. I.L.B. (1941) 
Nag. 767. 

“■S. 66 (4)—L/nW/i/y to account—Property eon- 
ttrntd. 

Once a receiver is appdnted, all the insolvent's estate 
vests in him and it does not matter in the least whether 
the estate was in the bands of the receiver before bis 
appointment or not. He is as much a trustee for that 
part of the estate as he is for property which he receives 
from other persons and is as much bound to account. 
{Stone, C.J. ano Rou,.j:) ChaNDULAL ». KaGHU- 
NATH Das. 1942 N.L.J. 82. 

-■ 8. 56 Point to h* determined by Court 

under. 

What is necessary for the Court to determine under 
S. 56 (4), Piovincial Insolvency Aa is whether there has 
been any loss 'to the piopcrty’ and not to the insolvent. 
{Slone, C.J. and Bose, J.) ChaNDULaL t>. RaGHu’ 
NATH Das. l&42NiJ. 82. 

— 8 . 66 {k'}—Jieeener—proeeediHgt against— 

Diteretion—Prinetples goterntng exercise of. 

Where In the circumstances of a case there is nothlne 
to Justify a posiii.e conclusion of fraud and nothios but 
a d«>ubt(ul et>quiiy on tbe hands of the Court, it would 
not be proper to pursue the proceedings agsinst the 
receiver after several abortive ailempts This is 
matter of discreiloo and shoeld be eaerclKd afresh In 
•very case. Even in criminal matters the Crown does not 
always prosewt# a second or third time when a p^iou, 
preecution baa proved abortive, if it feels th« 7 ihJ, 
would savour of undue harassment or persecution. Ii i! i 
w««Mary to afloid iboee who undertake tbe onerw m • 


PBOV. INSOLV. ACT (1920). S. 76. 

ponsibilities and heavy duties of officers of the Court the 
same general protcctiun. '.Slone. C.J. an,I Bose. J.) 
CHANDULALr KaCmUNAIH DaS. 1042NX.J.82. 

-S 69an(lT. P Actu 882 ). fca 2 (a>and64 

—Nature o! tale by Offitial Beceiwr—Necessity tor 
sale deed—Sale eesti/ieale if can be issued. 

When an Official Receiver is appointed all the 
properly of the insolvent vests m him uiiuer the Provin¬ 
cial Insolvency Act and he has pow er under S. 59 of 
the Act to sell all or any part of that property. It 
cannot be said that, when he sells property that it is 
transferred by opera<ion of law or by, or in eaecution of 
a decree or order of a- Court of competent jurisdiction 
within the meaning of S. 2 (d) of the T. P Act. Even 
if the insolvency Court ordered the sale and acceptance 
of the bid which it bad no jurisdiciion to do. it could 
not make any diftjrence in the nature of the sale. 
It therefore cannot be said that S. 54, T.P. Act does 
not apply by virtue of S. 2 (.7) of that act and that no 
sale coed is necessary. As the sale is not in the course 
of execution proceedings a sale certificate under O. 21 , 
R, 94 could not be issued. {Bennet and Agarwsl, J /.) 
Mangaii PkASAU V. ABDur Rahman. 201 1,0. 
286 = 15 B.O. 66 = 1942 A.W.B. !C.C.) 2«2*1942 0. 

A. 200-1942 0 W,N. 396= A.IB 1942 Oudb 424. 

S- 59 la)—Sale by receiver—DeiKasit ot purchase 
money—Third party establishing title in Civil Court to 
properly sold and obtaining pusse>sion—Puicha.-er's 
right to refund of money paid. 1941 D.g., Col 1033 
RaGHUBIRSaKAN DASf;. KUNJ BEHAH LAL. I l! 

B. (1942) A. 120= 198 10. 397 -MBA. 282= 1941 
A.LJ. 7b6» A.I.B, 1942 All. 39 

“■“"■S. 69 a)—bale by receiver—Nature of—Regis* 
tered instrument-Necessity. See 1941 Dig . Cot. 1034 
Raohubir Saran Das v. Kunj hehaki Lal 1L. 
E.(1942) A 120-198 1 0. 397-14 a.A. 2b2-1941 
A L.J 766-A.I.B.1B42 All. 39. 

'■ . 68 and 76—CtffiJal Receiver—If represen¬ 

tative of creditors—Receiver refusing to prefer second 

appeal Right of individual creditor to prefer appeal_ 

Leave to appeal granted without notice to opposite 
party—If suffiiiem to sustain appeal—Remedy of ere- 
dtior. See 1941 D,g., Col. 1034, KaSI Cheitiar 

-—8 68 —Right to apply under—“Aegrieved"— 
o receiver—4«i(i stands of insolvent to impeach 
1941 Dig., Col. 1035. blDRAM I'ANDHAKINATH 
t. Mahallva. 1971.C. 409«. 14 B£. 214 . 

• c. Creditor's 

right of a^l-Order refusing toprosecute insolvent 

V'xu ^' 6 . Col. 1035. ACHHRU 

Ram *. Padam Parshad. LL B. (1941) Lab 779. 

8 * Appeal Med by insolfem—/t abases on 

legal representatites to prottnUt 

T^legal representatives of a deceased insolvent are 
entitled to be brought on the record after bis death to 
prosewte an appeal presented by him against the order 
of adjudication. If the Insolvency Court has on a 
aedl^ a application adjudicated tbe deceased as insot- 
v»t m spite of his opposition, the order very materially 

r? to appeal if tbe deb<3 

haddi^aftw the pmrng of ihe order of .djuoicaUoo 
but before l.ru.ta.lon for preferring an ai'.il bad 
eipired ^mn. if the insol^rol himwif had file! the 

tp^al w <rt«d tfter Its invitation, there to b« 

•imietoretfon why ihe Appeal should aKre, Tbo 
orter of 4d)ttd>cttioo idvcrxly rSectathc ht*n su far 41 
the property li coQ^antd ud tbt raiidity of tbe oidec 
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pa07. I1T30LV. ACT (1920). 3. 76. 

can only be effectively adjudicated upon an appeal 
in iheif presence. The same con>ideration will apply 
equally, ii the debtor bad been adjudicated insolvent on 
bis OAn aii^lication and the creditors had appealed 
making him a respondent but he had died. In this cafe 
also the heirs have material interest in the decision ol 
the appeal. [Tfi Chand. Monrot and Mahomrd 
Munir. JJ.) iH^r.AT ItAM V. DhaNPAT MAL 
JaWaladaS I.L.R. (1942) Lab. 746=202 IC. UO 
= 15a.L. 103=44 P.L R. S47=AI.B. 1942 Lab 
2111.F.B ) 

--S. Ib—'Ordtr holding that'Court had jurit 

dietton to tuttrtai'n applications undtr Madras Act / V 
of 1938 and posting ihtm for trial on menisci( appeal 
able 'order', 

A decision upon jurisdiction has only the effect of 
regulating procedure and wbsne it is not sufficient to 
dispose of the application hardly stands on a different 
footing from a ruling as to the admi'Sibilily of a docu 
ment tendered or the re.evancy of a question put anu 
objected to in the course oi the trial. Such decisions a^ 
to details of procedure and admissibility of evidenct- 
may, no doubt, be regarded as orders in a sense but it 
could not have been intended that such decisions should 
by themselves be open to appeal apart from the ficial 
decision <lisposing of the applicaiton or matter. Accord 
ingly.an order merely bolding that the Court has 
jurisdiction la en'cttain applicati. ns for scaling down 
debts under Madras Act IV of l938. in respect of debts 
due by the insolvent and posting the applications for 
trial on merits, is not appealable under S. 75 of the Pro¬ 
vincial Insolvency Act. {Wadnvorth and Fatanfali 
Sturt. JJ) Lakshmappa V Venkata 
65L.W. 40 (2)*1942 M W.N-. 92-A.I.B. 

Mad. 306= 1942J 1 M L.J. 113. 

I I S 76—Scope—If overrides O. 47, R- 7, C P- 
Code—Order rejecting application for 
J^n94lD(R. Col. 1035. VEERAVVA^KoTthEuu 
199 IC. 480 = 14 E M 588 =(1941) 1 M-L 
-3. 75 a)'-Consttuction-^A|gJ'ej'^^/»7^^^^ 

Sion, etc '—It qualify for fraudulent 

creditor under S. 70 to prosecute m- ^ 

suppression of v. TUIJAKAM 

Col. 1035. LaLCHaND JC 424=14 

RAOJt LL.E. 1942 Bom 27. 

EB. 322 = 43 Cr.L.J. S 60 *A.A.tt- 


,22 = 43 ,, .round 0, 

- -Ss. 76 (1) ^^^.t//(an be taken in reinston. 

absence of leave of tour viresas no 

The point that J j under S. 54-A is an objec- 

leave of Court was 0 . which can betaken 

tion on the ground ® ^ evidence is required to 
even on revision /.) ramJAWAI v. RaMI 

support it. il»‘ g 1942 Pc8b. 90. 

DlTTA MAL • • proVl80-^r<»^^ — Second 

- - n Art by Diitrict Judge in aPpeM setlingaside 

appeal-Vra_^di(ation (,y Subordinate Courts Second 

Se»rUomthe second proviso to S 75 (l) of the 
Provincial Insolvency Act, that no sec md 
to the High Conn from an order made by the Distiici 
Tudee setting aside in appeal an order of adjudicatian 
Sed bv a Subordinate Court. Such an order cannot 
be said to be an order passed under S. 4 of the Act. 
iRroomfield and Wassooim. JJ.) KaNTII AL ®APO- 
IhaT^ RaJ'^IKavt B^PUBHAI LL.E. (1M2) BOW. 


63=44 Bom.L.B. 1S8 


r76=20l X.C. 188=15 E.B 

AXB. 1912 Bom. 169. 

g 75(2)_ Pr^Citding iy nuiv^r under Si. M 

^^Appeal by iHSolvtnt—If compettn*- 


PEOy. S. C. C. ACT (1887), 8.17. 

The Official Receiver in whom the estate of an insol* 
vent ve^tfd. started a i^foceeding under Ss. 4 and S3 of 
the provincial Insolvency Act fur a declaration that 
certain mortgagee executed by the insolvent uere void 
and were liable to be annulled on the ground that a 
light to future maintenance was not alienable in law 
under S, 6 idd\oi the T. P. Act. The ’ District Judge 
aeld that the mortgages did not come within (he mU* 
chief of this provision. This order was not challenged 
by the Receiver, but the insolvent filed an appeal againit 
it. 

Held, that in the circumstances the insolvent could be 
^aid to be a party aggrieved by the order and an appeal 
by him was competent, as a question was raided which 
was of vital importance to him, vit. to what extent the 
monthly main^nance allowances to which hr waHtnfitl* 
ed would vest in the receiver under S. 28 (5* of the 
Provjncfal Insolvency Act. {^Mukherjea und Ppxbktih^ 
fJ*) anjruddha MilRA V. Official RiCBivtR. 
I.L.E. (1942) 1 cal. 427=201 LC. 668=16 E.C. 238 
= 74 0 L.J. 528 = A.I.B. 1942 Cal. 241. 

•-S. 77—Junsdiciiou-bak of properly by aiding 

Court—Claims to property sold—-Jurisdiction to deal 
with—Absence of formal letter of request—Bnect of, 
l94H)ig.. Col. 1036. KamaN ^HE-niAK v. 
\IU1HU P^LANIaPPA CHEITIAR. 198 I.C. o6Z»14 
E.M. 468=(1341) 1 ML.J. 423. 

_S. 78—Scope—Decree against Hindu father— 

Subsequent insolvency— Decree—If kept alive aa 

jgainrt sons’ shares 

SOLVBNCV ACT, SS. 28 AND 37 (1). 1942 M.W.N, 
470 

80_ OfficieU Receiver acting under ptwere 

eoHftrredbY-Poitlionef. 

Where an Official Receiver passes orders acting under 
powera conferred by S. 80, Provincial Insolvency Act, 
he acts as a Court and orders passed by District 
an appeal from such orders are revisable by the High 
Court. (Davies.) Rl.'^HI MUNI DtVI v. OFFICIAL 
RECElVFR. 1941 A.M.LJ. 108. 

PEOVINOIAL SMALL CAUSE COUETS ACT 
(IX or 1887) S 16 and Art SI—Junsdiciton— 
Suit tor damages for use and oaupationafUrterminA* 
tioH of Unaney—If tegnitable by Small Cause Court 
Contract—Hreaek^Damagti-Riiht to in the ab.ence 
of stipulation in contract. 

Defendant took from the plaintiff a honise on a rent 
of Rs. 13 per month. It was agreed that in ®‘ 

payment of rent the defendant was liable 

on three tlays’ notice and that interest was to be chsr^ 

on rent at a particular rale. The _ defendant hav ng 

defaulted, the plaintiff served a “Oi'ce to qu i, ^t th 

dderdanl f,U«i.. v,cat,. Th. “.'“‘j 

for damages against the t*^^*”'**"*.'. rfetermln. 

Court which held that it had no yirutdiciiou to deiermin. 

'"S'lh,, >h. S^all C,.« c™rt had lu-iadW™ 
and could award damages. The reme y j)e 

damages for breach of a contract n available 

one of the terms of the contract, bu -ithont 

under the law in case of a breach 0 a d.jishwaR 

any express igo^ o 

PRASAD SlNHA V. f^**'^^* J'iV w Ilia TR 1942 
E.P. 386 = 8 B.B. ^28 = 25 Pat.L.T. 11 A.LB- 

-S. 17 —Applicability—Decree amended 

notice to party— Application by aggrieved 

order of amindment-If one to ^t 

decree. C. P. CODE. S. 151.8 

- 8 n-^Scope-SfCuritybond—J/toJcP 

mthin thirty dayt-FiUnt draft bond-Sufint^l' 
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PEOV. a c. C. ACT (1887), S. 25. 

Under S. 17 of ibe Provincial Small Cause Courts 
Act, It ii necCMary that a re^isteied bond should U 
filed in Court within thiriy da)-s ; ihe mere filing of a 
draft bond is not sufficient compliance with the provi¬ 
sion in (he section requiring security to be given. 
lA'irr/. y) KasNa KakuP &. RamaN NaVaR 66 L 
W. 573 »1942 M.WN.660=.A.I.E 1042 Mad 61 
“(1942) 2M.L.a. 426. 

~ a. 2o—Exercise of discretion under—Principle 
governing. Set 194| Dig.. Col. 1038 Sam pat 
SHUKUL V. Subkakan TbwaRI. 17 Luck. 226° 
A.1 B 1942 OudB 161. 

S iii—Ejitrttst of pawert under—Pajpable tn- 
fuiliee and umplt error of law. 

It is no doubt true that the power of revision nndi-r 
S. 25, Provincial Small Cause Courts Act. should be 
sparingly used ; but where there has been a palpable in 
justice and a simple error of law. the High Court may 
well exercise its powers ot revision.' {.Polloek, J.) 
MaDHo f. Shamkaq. 1942 N-L.J. 811. 

- .3. 26 —- inUrfertnee — L:wer Court taking 
trroneout view of plaintiff's right to sue — Substa>diai 
ittfuiftee to defendant. 

, Where a person has obtained a decree to which that 
person is not entitled by reason of the trial Court taking 
an erroneous view of the plaintiff's tight to sue and 
substantial injustice is thereby done to the defendant, 
the High Court can interfere in revision under S. 25. 
Provincial Small Cause Courts Act. {A^arwai, J « 
JaCANNATH I'RASAD V. Pakana. 198 I.C. 98=14 
E.O. 378=1941 OA. 1061 = 1941 O.W.N. 1357- 
1942 A.W E (0.0.) 8-1942 A.L.W. 14-A.IJR. 1942 
Oudb 202. 

- -8. 25— New plea-^Plea, not ratted in trial 
Court and depending on guestion of fact’llf ean be 
raised. 

New points depending upon questions of fact which are 
not raised in the trial Court cannot be entertained for 
the first time at the stage of revision. {,Dhavie, J.) 
COMMlSSlONEkS OF THE PATNA Cll Y MUNICIPALITV 
»». Kapur Chand Lall. 201 to. 8=i6E.e. 25= 
8 B.R. 764=23 P.L.T. 407=A.tR. 1942 Pat. 417. 

" '3 25—/’tfwrr of High Court to restore appli' 

ealioH dismissed for default. 

An application for revision under S 25 of the Pro¬ 
vincial Small Cause Courts Aa which Is dismissed for 
default of appearance cannot be restoted. 0.9, R 9 read 
with S. 107, C. P. Code, will not apply to such a case. 
In this resp^T there is no difference between a revision 
petition under S. 25 of the Provincial Small Cause 
Courts Act and one under S. 115. C. P. Code. (Byers. 
y.) SUBBAMMA V. Venkata Reddy 1942 filw. 

N. 680-56L.W. 57d»(1042)2 M.L.J. 368. 

-8. 25—Substantial ju-lice—Interference. See 

1941 Dig.. Col. I03f). District Council. Wardha 

O . ANNA. tLE.a912)Nag 264. 

- ■ — a. 36—Decree by sub-judge In exercise of small 
cause powers—Execution by successor wlihout such 
powers—Pei mlMibilliy. See 1941 D>.. Col, 1038 
SH^M SUNDAR DaSo. PaRSinni. 19710 584-14 
E. 1 P 260 

— -- Sch II, Art 8—Applicability—Co-sharer land¬ 
lord in possession of holding under S. 22(2), Bihar 
Tenancy Act—Suit against hy other co-sharers for 
money payable—Juiisdiction of Small Cause Court 
WHAR TENANCY ACT. S. 22:2), 23 P.L T. 648 .' 

-Seb H. Art. 8—Suit for rent of site—coenln 

billiy See |941 Dig Col 10.39. MaTA DIN e 
IMDadKhaN AI R 1942 Oudb 145. 

—— 8ch. II. An. l^ApphcaUluy-Suit or pro- 
note—CbnsldaruiiOD dues on account ol a bur^tary 

Y- P- 1942-59 


, PUBLIC GAMBLING ACT (1867), S. 18, 

office—Maintainability in Small Cause Court. See 
19-11 Dig., Col. 1039. Copal Madhorao p. achut 
Sada&heO I.L.B (1942) Mag 498. 

——Sch- II Art. 36 (liy^Appiieability—Suie for 
damages lor wrongful removal of trust from tree-^ 
Jurssdiction of Small Cause Court. 

A suit claiming damages incurred by the plaintiff by 
reason of the defendant having wrongfully taken fruit 
from the plaintiff’s tree does not fall within the ambit 
of Art. 35 («) of Sch. II to the Provincial Small 
Cause Courts Act and is not excluded from the cogni¬ 
zance of Small Cause Courts. (Beaumont, C.J. ana Sen. 
/.) MLKaNTH GaNESH V. Dhondva Ganu. 203 
1.0 330-15 B.B. 212=44 Bom.L.E. 733= A.I R. 
1942 Bom. 316 (2). 

• " Scb. 11. Art. 36 (\i)~Applicability—Suit to 

recover ftwels lent or thtir value^CogmSabiitty. 

A suit forthereluin of certain gold bangles lent or 
their value is not excluded from the cognizabitity of 
Courts ol Small Causes. (Vorie,/) BashiR HaSan 
Khan p. Abrar Fatma. 1942 A.L.W. 694. 

- Scb. II, Art. 41—Cognizabihty—Suit by a co¬ 
sharer against other, co sharers to recover rent paid on 
their account—Nature of. See 1941 Dig.. Col. 1040. 
SHEO SaR)^N V. SUKHRANl. 17 LUCk. 67. 

Sch U, Art 41— Manager — Meaning, 

The word ’manager’in Art. 41 of Sch. II, Provinci 
Small Cause Courts Act, means a recognized managa 
not a manager ad hoe. The mere fact of one perform 
ing acts of management for another in respect of a 
particular transaction, would not make him a manager, 
(Collister. J.) COBARt HAN ^. PREM BaLLABH. 1942 
A.W R. (H 0 ) 360=1912 A.L.J 634-1942AX.W ' 
6i9-AXR. 1943 A. 21. 

-Sch. U. Art. 41 and 0. P. Code(1908), S. 102 

—Applseabtlisy of Art. ^X—Suitbyone of the grantees 
of nayabad land to reeovir share of reelamaiion charges 
from the other. 


FT ildC 4JI4C 






nephew) of nayabad land sues the other for bU share of 
expenses incurred in the reclamation, the suit is not ’a 
suit for contribution by a sharer in joint property 
in respect of a payment made by him of money due from 
a co-sharer, within the meaning of the first pait of 
Arl.41ofSch. n, Provindal Small Cause Courts Act 
Nor would such a suit fall under the second part of that 
article when it is not known whether the grantees were 
members of an undivided family. The ordinary pre¬ 
sumption of Hindu Law cannot arise in the absence of 
any allegations and when the exact relationship is not 
known. A litigant wishing to invoke Art. 41 nmst 
clearly establish that the soil in every respect conform* 
precisely with the definition. If the amount involved in 
such case is less than Rs. 500, a second appeal will not 
he (Collister, GobardhaN p. Prrm BalLabh 
1942 AWE (Htf)350=1942 A.L.J. 

AL.W. 649-ALB.I94SA.21. ^ 

PUBLIC GAMBLING ACT (III OF 1867' S 6~ 
<10111 or fhnocence of accused-lf affected bv’leuaflr. 
of arrest. 1911 Dig.. Col. 1040. NaCaRMal 

r,. LLR. (1942) N*S. 426=43 
-- ®-*»rnnt-Legality--Boundari«of 

place to be searched not given. See i940 Di. Ced 

1074. Eupkror p.Govind Prasad tt.w rituo\ 

Nig. 134 


——S. li—'Public pioee'-^rest^PoMi of temple 
unk. 

The bank of a tank belonging to a temple, which is 
nuei>.'Lvsed and to. which the public are elto««d to 
haveacct«Ua*’publicrfice” wiibin the omawg of 
. S. IS ol the PaUic ^mUinc Act. The 
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PUNJ. ALIEN, or LAND (SBC.AM.) ACT (1938) 

whether any place is a public place within the meaning 
of this section depends upon the character of the place 
itself and the use actually made of It. A public place is 
a place where the public go, whether or nut they have a 
right to go. y.) Gurbakhsh Kai v. Em 

PKROR. 198 1C. 894= 14 E.L. 375 = 43 Cr.LJ. 446 
= 43P.LE. 725=A.f.E. 1942 Lab. 36. 

PUNJAB ALIENATION OF LAND (SECOND 
AMENDMENT; ACT Of 1938)-**J'j/i«/i/y>- 

J)isenminatinn on ground of defeent'^Cot'ernment of 

India Aif, S. 298 (.1) (2). 

Per Gwytr, C. J. and VaradacAariafy^J, {Beaumont, 
J.. dnunUng).—'l\xt Punjab Alienation of Land 
(Second Amendment) Act (X of 1938). contravenes 
sub-S. (1) of S. 298 ot the Government of India Act so 
far as* it makes it impossible for persons who are not 
descended from members of a particular community to 
acquire or hold on the ground of descent only, any 
interest in land of the kind inewded in the definition of 
the Punjab Alienation ot Land Act. 1%0, as beneficia¬ 
ries under a benami transfer in favour of a qualified 
transieree, and is to that extent inoperative. The provi- 
fiion in the Amendment Act of 1938 which is numbered 
as S. 13 A ot the principal Act of 1900 is jjearly discri¬ 
minatory and taken with the notifications issued under 
the Act makes a discrimination on the ground of descent 
only within the meaning of S 29b (1) of the Govern¬ 
ment of India Act. A prohibition against a i«rson 
acquiring or holding property as a beneficiary oflends 
this provision quite as much as a 
against his obtaining a trann^er of the *"8“* 
SuD.b.C2) of S. 298 of the Covernnieni of ^ 
•aves provisions falling wiihin sub-S. (1J ^ . aericol- 
K„. .ha. .hey proh.b.. .he .ale or .he 

,„,al land. O.he, of aUena.,on^p.oJ.|h^«^ 
combined opeiation of the Act of » 298 12 ). 

ment Act of 1938 lall ‘’“[f« 'jje Sgned Act as it 
SubS.(2)ol S.298 would h«'‘“‘f Udia Act bad 
was pqssed after held that that sub- 

come iSto force, even if ‘‘The mere fact 
section had no Act of 1900 cannot place 

that it is an amendment of the ac ••prohibit’ 

it on the same footing a^ forbidding of a tran 

in S. 298 (2) can onjy apprepiiat® only in r«- 

taction and such a d subsequently to the 

pect of ttansaciiuits to 298 ( 2) cannot 

date of direction. » impugned Act so far as it 
therefore be jJjnsactions entered into or titles 

purports to avoio Act became law. 

acquired before the i^^ ^ ^pcipal Act is not open to cnti- 
Btaumont,J- . jj involves a prohibition against 
cism on the basis ^ land on the ground of des- 

the acquiring or ^ cannot be impeached 

**"*?" *n the E»ound that u fortifies, the provisions of 
jaer^y on 8 applying the terms of S. 208 (1) 

TtbrGov:lnoi^t Att it is n^^sary for the 

rVhort to consider the scope and object of the Act which 
^^miuEned. so as to determine the ground upon which 
LiXt is based. If the only basis oftheAct^ d.s- 

i-rimination on one or moreol the grounds specified m 

S 298 (1) then the Act is bad; but if the true o* 
the Act is eomething different, the Act is not invalidated 
b^ttse one of its effects may be to invoke such discn^ 
mination In the preeent case the true object of the 
• mioned Act is to avoid a method of evading the prin- 
l-wSlAct which itself is unobjsctionable. and altbOTgh 
Af the rights avoided by the Act may be vested in 
some of tne 6 disq ualification is lack of a particular 

persons whose y ^ the only, or even 
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PUN J ALIEN. OF LAND ACT (190Q), 8. 4. 

Though descent has been made an element in determin¬ 
ing the persons who fall within the description of agri¬ 
cultural tribes, the prohibition against alienalion it 
based quite as much on the character of the land and the 
occupation of the holder, as on bis descent. S. 13‘A U 
not therefoie uitra viret. {Gwytr, C.J.. VaradatharUr 
and Beaumont, //.) PONJaB PROVINCE v. DAtllAT 
SINGH. I.L.E. (1942) Ear. (F.C.) 86»I LJt. (1942) 
Lab. 643=200 LO. 663=16 R.F.C. 7=8 B.B 749» 
46 C.W.N. (F.B) 46=46 P.L.E. 1=6 Fed-LJ. 73= 
A.I.B. 1942 F.C. 38. 

PUNJAB ALIENATION OF LAND ACT (ZXII 

OF Validity—Pr</visiotu relating to ahtnafioni 

other than taUt and mortgage!—Government of Jnaia 

Act, S 298 (1) and (2). 

Only those parts ot the Punjab Alienation of Land 
.4ct are now in force in the Punjab, which relate to sales 
and mortgages of agricultural land and the remaining 
provisions of that Act prohibiting or restricting other 
forms of alienaiions, being repugnant “>*"b-S.(l) of 
S. 298 of the Government of India Act, 
being within the exception contained in aub-S.(2) m 
that section are no longer law after */’« /** 

1937. {Tek Chand and Din Mahomed //.) MaPHO 
SINGH JAMES R. K. SWNNER 203 tO. 404-19« 
F.L.J. (H.C.) 201=44 P.L.E. 882= A.I.B. 1942 Lab. 

0.4 O 

_!_ S Z^Sale to per ton not member of agrieultutal 

tribe wnA mt Deputy Committt^ner't lanction- If void. 

A sale to a person who is not a member of an agn- 

cultural tribe witboui t^he Deputy Cotnm»lsioner . sane- 

lion is not entirely void. H PMb 

V PIR Nazir Ahmad. 20310. 203-16 B. FeiD, 

67 =AIB 1942 Pesb 81 . 

__-gg $ ani 2{9)—Sanelion by DeputyCemmii- 

tuner- Appeal or revnion—If liet. 

Per DaUp Singh. / -It Joes not neceivarily follow 
from the provisions of S. 2 (8) of the Punjab Ahf^tmn 
of Und Act which was added by Act X of 1938 that 
for the future all orders of a Deputy Commissioner 
even under S. 3 of the Act are subject to appeal and 
revision. {Tek Chand, Dalip Singh 

MALAWA MAL^ PUNJAB PROVINCIAL C^iVKRNMINT 

IL.E (1942) Lab. 768=202 1.0. 46-16 E.L. 86- 
44 P.L E 358 - A.I B. 1942 Lab. 194 (F.B). 

-8. ^Sanction by Deputy Commiitioner^Beto- 

cation—Bower of Financial Commitiioner. 

Where a Deputy Cbmmissioner had given sanction to 
a member of an agricultural tribe to make » 
alienalion of his land to a person who not a mem wr 

sanction.^ An order revoking 

»r>« has no effect on the sale which ^n fffW^^ 
{Tek Chand, Dalip Singh and ^^LB. 

Mai. r-. PUNJAB G'Jvernmrnt 1.J 

(1942) Lab. 758= 20»I.0.45-15 B.L 86 iWV 

E 863'A I.B. 1942 !***»..j,a July, 

_ p^ ^—tfotificaUon No \l%ii-G dated XHn J r. 

\<im-lVord'‘holdinf'.--McaniHg. 

The .o,d 'heldieg in .he 
dated 13th July. 1904 (issued oujer ? y 'JJ® J, j,# 
preted in the absence of any definiUon ‘ . holding 

, ordinary dictionary meaning the 

I .hd« rtirt l.Aold.1., b. m* b. ddh-""' 
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PUNJ. ALIEN. (Tf land AOX (1900). 8. 4. 

ed to be a bolder of land. {M/m 'ttd, J. C.) Nawab- 
KHAN S'. PiR NaZIk Ahmau. 203 LC. 203»16 B. 
P«SL67»A LB. l9A2Peib 81. 

-- —8 4 for dtciiion of tribal dtsigna- 

(ioM of p/titioHtr—Power of Deputy Commtiiioiur — 
Ineorporation of fut deosion tn reveuut records — Proce¬ 
dure, 

Under sab-S. (1) which was added to S. 4 of the 
Alienation of Land Act by the Punjab Alienation* ot 
Land (Second Amendment^ Act. ]938. it is open to a 
person to submit a regulai petition to the Deputy Com* 
missioner for a decision on the point whether he is or is 
not to be deemed to be a member of an agricultural tribe 
If the decision of the Deputy Commtssiuner on such 
application is that the tribal designation of the peiiiionci 
is something different to that recorded in the revenue 
papers, it wtll be open to the Collector alter the matter 
bat been decided by the Deputy Commissioner to direct 
that the nec'esiary steps be taken in entirely new muta¬ 
tion proceedings to incorporate his decision in the 
revenue records {Muekeil, A.C.) ABDUL JaLiL v. 
OrOwn. 21LLT.S7. 


"8. 4 (2) and (Sj-'iTrir/r and effeet—/urisdif 
tsoH of Civil Count. 

Sub Ss. (2) and (3) of S. 4, which were added by the 
Punjab Alienation _of Land (Second Amei.dnicnt) 
Act X of 1938, to have been intended to do away with 
the former provisions of the Uw under which decrees of 
Civil Courts passed in suits brought by individuals to 
have it declared that they do or do not belong to a 
particular tribe, were binding on Revenue Officers and 
exMUtive authorities. Formerl), any order relating to 
this matter passed by them was subj^t to the decree ol 
a Civil Court. For the futurg, it was laid down that the 
matter would be decided by the Deputy Commissioner 
who>e order would be appealable to the CommUsionet 
or Finandul Cumniissioner, and that in coming to a 
decision these officers would not be bound by decrees 
passed by Civil Courts in ^uits instituted after a certain 
date. There is in the amending Act nothing to indicate 
that Sub-Ss. (2) and (3) of b. 4 were Intended to. or did 
in fact, cut down or otherwise affect the jurisdiction ot 
the civil appellate Court or the High Court in dealing 
with Casts which are brought before these Courts by the 
Deputy Commissioner himself under the special pro 
cedure provided for in S. 21 A Therefore, in cases in 
which a question arise* whether the transferor or the 
transferee is. or is not a iiicmbei of an agiicultural tribe 
and the materials on the record aie not sufficient to 
come to a decision on the point, the civil apucilate 
Court or the High Court is competent to make remands 
to subordinate Courts for further enquiry and report 
{Tei Ckand and Beckett. JJ.) DKPU1Y COMMIS- 
SIONKR, KAWALBIHt)! V. Fara MURZA. 204 LO 148 
- 44 P.L B. 633* A.IB. 1943 Lab. 10. 

—■ 8 . 8 ( 1 ) (a>— of right to potttst land for 20 
years—if uiuftu-.iuary mottfagt. 

A sale at an auction oi the right to pc>wss land foe a 
peilod of 20 years on i>eymcnl of a certain sum in 
adranc*. must be deemed to be a usafruciuary moitgate 
under the piovUioni of S. 6(1) ( 4 ; of the Alienation 5 
Land Act and thciefore liable to be redeemed under S 7 
(3; of that Act 00 payment ol such proportion of the 
mortgage debt al the Depot) Commbsloner detertrim 
to be equitable. KMiUUl, Fx.) BaH' Ram » 
SMADl 81 Lah.L.T. 8. 

, ® .Mortgage of 

ererr propeny If n.eitcr-inr.he't um.. waW/jr,, 
Mougtng io came agriiuJtural tribt^p.^Lt, . ' 
CommUetontr to direct r-iemptiom. ^ 


PUNJ. ALIEN. OF LAND ACT (1900), 3 16. 

S, 7 of the alienation of Land Act applies solely to 
mortgages made by a member of an agricultural tribe in 
favour of a mortgagee «ho is not a me iiber of the same 
tribe or of a tribe in me same group. This being so 
the Deputy Commissioner has no authority to dir ct the 
redemption of a mortgage effec'ed by rhe Official 
Receiver on behalf of an insolvent under the provisions 
of S. 7 i3>of the Act, when the insolvent and the mort¬ 
gagee are members of the same agricultural tribe in the 
same village {Mitchell, F. f.) hHER KHAN v 
bARDAK KHAN. 21 Lah L.T. 38. 

S 7 Usufructuary mortgage by Offteial 

Receiver—Power of Deputy Commissioner to termi¬ 
nate. 

If a temporary alienation is effected by an Official 
Receiver acting under the orders of an Insolvency Court 
on behalf of an agriculiurist, the Deputy Commissioner 
can terminate the temporary alienation on payment of 
an appropriate sum under S. 7 (3) of the Alienation of 
Land Act, if the transaction Is de 6 nitely a usufructuary 
mo.tgage. (Mitehell. F.C.) BaBU RaM v. Shadi 
21 Lab L T 2. 

8 . IS-A—Validity—Discrimination on ground 
of. descent. See PUNJAB AUbNATlON OF LAND 
(.SSCOND amendmkntj ACT (X OF 1938). 6 Tea. 
L.J. 78. 

-16—Mortgagor declared member ofagricul- 

turai tribe after passing of mortgage decree—Subse- 
que. t execution of decree—If barred. See 1941 Die 

( ol. 1044 RaJU ». viANCLA I.L.R. (1942>Ltb’ 
464»198LO. 28-14 E.L. 294« A.I E. 1942 LiS'. 

(®) And (,^'^)—elpplieability—Tem‘ 
porary aiienatioH by O/B.iat Rteeiver^Prewncial 
Insolvency Aet, S. 60 (2). 

By the operation of S. 60 (2) of the ProvincirU Insol- 
yency Act any temporaiy alienation effected bv tL 
Official Receiver in enforcement of an order of Sindi 
cation IS subject to the restrictions impoMd on a Civil 

c or order by Sub- 

S. (2) of S. 16 of the Alienation of Land Act 
Similarly Sub.S.{2 A) of S. 16 of the «iid Act al» 
applies to all temporary alienatloni by an Official 
Receiver in enforcement ol an order of adjudicati^ 
made after the coming into force of the said sub-secflcm 

an Official Receiver after the enactment of sub-S 2 a 
of S. 16 of the AUenaiion of Land Act in enforameot 
of an ^der of adjudication u subjea to the restriction* 
imposed onsimilatiempoiary alienations in executi^ 
of a deaee or order oi Court by the said sub-secS* 
And that such farm or lease can be determined 
i^ebythe owner of the land by tendering io“J 
Deputy Commissioner * proportionate amount of be 
origins! consideration. If, however ih» 

ali.nutlon ww made bv the Official Riceivei 
enactment of «>>-S. (2 A), that is. at a time wiS^ k! 
v.as not from making an unrest,iaed Wse « 

furm for a period not exveeding 20 years ^ i!l 
■wtU have no right to obtain the* detennm;ii<^ ^ 
Rise on payment of part of the original sum 

20 r.-. /-.cTicrsiL' ts, “T 

^HtR. 811^LT.87. ». ALaM 


~B. 16 K2A)—M*rtgato by Reenn 
t*r preperty^if made ,n esocZom C. 


of 


lemt'i pnperty^Jf mad, m tsocutimo'ca^j 
A n,ojtg.ge or lea« of ur inK 4 v«,fx ^ 

Rr-eir„ .$not a trinsaetK* in exWeSn 0 } *. 
ci^ci i ;.c>grt. bet is an act of a who U th« 

o the insolvency i.w h*. be» pj.cad •• tS 
poaiuoQ whKb the ioninat beU ia regard to ibe 2^1 
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PUNJ. ALIEN, or LAND ACT (1900), S. 21. 

petiy in question prior to the insolvency proceedings. 
I 0 other words the act of an Official Receiver in such 
cases has precisely the same eilect as it it were an act ot 
theorit>nal o^ncr himself. {Afukell, F.C.) Sb£K 
Khan v. Saruhar Khan. 21 Lah.L.T. 33. 

■ -Ss 21 and 6— JutisJitUun 01 Ctvil Court — 
Mortgage ot land zoith fossessiou before Act—After Act 
mortgagor taking further U>an ftom mortgagee on 
ttcunty of same propifty on same conditions-Suit,il 
lies in Civil Court. 

Under S. 2l the jurisdiction of the Civil Courts ts 
only barred in such cases in which the revenue officer is 
flptcihcally empowered to deal with under the Act. 
Where a mortgagor having already mortgaged his lands 
with possession to the iiiotig.gee before the Act takes a 
further advance from him alter the Act on the security 
of the land already mortgaged to him on the same 
conditions as the original mortgage, such a transaction 
does not amount to a fresh alienation of an interest iri 
the land and con'iquently the provisions of the Punjab 
Alienation of Und Act are not attracted and, therefoie. 
a civil suit will lie. But if the new transaction puipotU 
to cancel the earlier one or contains conditions sub¬ 
stantially different from those conUined in ihe origmal 
moiteage or an addiiional area oi land is included in 
the security, the old mortgage is at an end and a new 
and wholly different relationship between the parties ts 
created to which the provisions of the Punjab Afienation 
of Land Act will be attracied. iAlmond. J^Cand Alir 
Ahmad /) PtNNA RaM V. MaZULLAH >vHAN 201 
LO. 722=15 R. Pesh. 28=A.IR. 1943 Pesh- 63. 

-S. 2i—Quesiion ‘whether 1) 

tivil Courts. .j ^ijeiher a par- 

. The civil Courts are entitled to „i,,e or 

ticular person is a member of g ^ g 

not for it is only m cases * P Jg revenue Courts 
member of an agricultural trit« thauhe re 

jurisdiction ousts that of the ' AhMAD. 203 I.C. 

t.) NAWABKHAN r.JIB 81. 

203= 16 R. 57 Court aeeepting 

- S. ^^■P^-9''^’tJ'^.LuH-Iievision^P<rwer of 

Deputy Commissioner^ 

High Court^C^ P oovser to revise an order of a 
The High Court ‘Accepting the Deputy Com 

subordinate ..iHer S. 2l A of the Punjab Alie- 

missioner’s petition appropriate grounds for 

nation of Land Act, p* Subordinaie Court will be 
revision are tn*®® ® r'.k material irrefularity if it does 
acting illegaKy of its own but merdy bases its 
not make any enqu ^^bniittcd by the Naib-Tahsildai 

decision on a repo ^nmatjon proceedings, and its 

tothe Collec^ liable to be set aside by the High 
orderas. theref ^ /?/« AMamad and 

Court CHANU V. DERUTV COMMIS 

44 P L-R. 420-202 1.0 437 
L 127 ' A I E 1942 Lab. 228 (F B.)., 

21 A.-Fetilionh Deputy C^mmisnoner- 
Enquin into hits not apparent on record-Pmtr and 

ofthe Punjab AlienaKon of Land Act is 

nofiin ited to the correction of decrees. 

?:ce of the record, -f-inge the P— c Ac. 

'hiSb r Depuw Commissioner 
‘**®^srthe provisions of the Act had been infringed. 

order to determine this question it ts nwessary 
'^I?o the facts which ate not apparent on the face 

to go in 1 , is pot only'^mpetent to Court of reii' 


PUNJAIPCOTJET OF WARDS ACT (1903) S. 31. 

enquiry and come to a decision on it. {.Teh Chand, Pin 
Mahomed and Sale, JJ.) FaQIR CHaND v. I'EPUTV 
COMMiSmoNER, JOLLUNLUR. 202 I.C. 437= 16 E. 
L. 127=44 P L.R. 420»A.I.B. 1942 Lab 228(F.B.). 

PUNJAB COLONIZATION OF GOVERNMENT 
LANDS ACT (V0ri9J2), S 16—Deereeaguinsi 
occupaney itnant — Execution—Appointment of recover 
— Permissibility. 

A receiver can be appointed to liquidate a decree 
from the proSts of the land by granting a lease for a 
period not exceeding seven years, alihough the, interest 
in the land of the juilgmeni«debtor cannot be attached 
or Sbld by reason ot S l8of the Colonization of Govern- 
mei.t Lands Act. {Tek Chand and Blaeker, JJ.) 
KaRaM UADr/. Ram ASKA Mal. 2011-C. 87=l6R. 
L. 27=44 P.L E. 74=A,IR 1942 Lab. 126. 

S. 20 {^)—Vomimtion of sister’s daughter' 
—Powtr of original iotant. 

Under S,20 (rf)o( the Colonization of Govermnen/ 
Lands AetjAn original tenant lan nominate by 
ed deed* a sSces>or from among his lelativcs. The field 
of selection allowed by this clause is nodoubt wide and 
includes daughter's sons and sister’s sons, but ^0“ 
include sister's daughter’s, sons. ( 

Emperor n. Wazik-Singh. 2llab.L.T,ii. 

_S. 20 {t)—Nomination of siuCesior by deceased 

tenant by unregistered wilt—Validity—Will registered 

after ieuant's death. . , ^ • 

Under S 20 (./) of the Colonization of Government 
Lands Act" the nominaiion of a successor by a deceased 
tenant by an unregistered jillMs rfot valid, alihough it 

isreci'-te/eda/cer the tenant’s death. Under this pro¬ 
vision it is necessary that the will should be registered 
and registered by the tenant during his lifetime. 
{Penny, F.C.) INAIT*-. NUR MAHOMKD. 21 Lab. 
L T. 39. 

-S. 20 Object of—Nomination of sueeessor 

’^Duty of Collecior. 

Under S, 20 U) Xolonizadon of Government 
Lands Act, the Collector can nominate a succewr, 
or successors from among the persons enumeraied in 
Cl (rf). The object of ibis provision is to enable ttTC 
Collector to selea one person or at any rate a very small 
number of persons to be responsible for the folfilment 
of the conditions of the grant, for, if a large number 
of persons are allowed to Inherit it. the enforcement of 
those conditions is rendered extremely diffirolt. 

F. C.) INAIT p. NUR Mahomed. 21 Lab L i- 

PUNJAB COURTS ACT (VI OF 1918). S. 39— 
Original plaint amended wilh Cooit’s 
Nature and forum of suit p 

1941 Dis., Col. 1046 «*>"■■ «'f" '' 
KHATOON ZaMAN BEGAM. 197 I.C- 319 H U h. 

226 

PUNJAB COURT OF WARDS ACT (K.OF 1^3). 

3 31 (3)— fiUil in original snif 

%" 3 'u 3 /«?'-rXio pioceding. in 
in «r,ifica.e had already be^ “ 

'2) eithei in the original suitor in „iginal 

non proceedings. If a certificate «as fiM m 
suit, execution of decree can J®, ncce-'^ary. 

ihat certificate and a fresh certificate is no' gElH 

(Beeietf, /.) = 

ADAStJi MawOOJi. 203LC. Bv5 45 

1B. 1942 Lab- 304- 
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PUKMBOBBTOES’ PBOTEOTIOK ACT (Et OP | PUKJAB I.AND BBV. A0T (IWT). B. SI 

8 S—iV#// tmitiiJaitt tnmMt- I U hM to be d«aroiio«d wbiA k Uc leo d i m 

titn fmphUi^r Hunotr^ piovMiwi aod vUch tA« Mbordir»lc pfon«o«. utd 

T^* laienrion of ibe l-efisUiwc ia eoactini a. 3 d |||g o(b«f. (///«««, 

tha Paniab Uebtois' Protaciloo Act «aa to p*ohlWi. for , fcMfjitOA SI Lftb LT 41 

th# falort. Ibe appolntraeot of recelwifor aay of the -g if—jTa/wWrr. A. S»3)-ra/*^*<r. 

parpotea neritonc<i In lh« seclioe and to lerninata oo a j Go»araBjet>i 

carlaindaie all appoinioienu abeady made s bo* to |9 of ibo Pooiab Gmtal Saka. Tat Acikia 
iavalidaie traataciioni vattdly cotcred Into b y ** *** •ia with iba prtMriaiooa of tW Au itaolf lot ibo 
■lib thlid paillea daiinf Ibo period of Ibelr appotnt* («) t^oi tba tala cote■■ plant tba loiUi of a tat oo 

nent. Co<tiO()aetiil]i a laoM iraotrd by a raCTivM ^mh aarta of aotaa tffnr* brf<><« tba oaoMttf lolo 

befoie the Act came Into futca da/inf iba df kb ^ ^ ^ U ia tbt ai loai Uaio oacr la 

ippomlmrnl and wiibln iba eoope uf bU aatbotlty, •111 ^ aod oH tba bypobaticol U«a «m( lo a 
not botoate looperalUa liota iba dale of Iba larMM ^ ^ uaoA la wb a Mtlor U wm* be tbe 
tlun of bit ai^lniiomt andaf Iba Act (Pri CAaW ^ Ad k>alf ■fbcb aboold ba iba 

Btafkir, /J.\ KaaAUUADO KaM Ataa b«L iDl dBraioa aad ibal tbt pnaaaHooaaf iba nUa 
LO. t 7 * 18 B l*. S7*» 44 P L B. 74»A.li.lM8 Lbk |n« |i«« (•Umoi af iba Aa loa-lf 1/ 

ISA D«vi riAf a rMKarta. tlXah.LT 41 

-*~^*^*^*^ k0id4r^iVt*^ •/ POBJAB LAUD BBCOBOB MAWAA OBa». 

A ■ido« of a dactaMdpf^lMwia aol a tabaa^aad - _ lo—«aai.a# »mmm rr«B dUad*»a ^ 

bolder of kit aMa'a (P*4 C'AaiU aW HiMktt, //.) . - ^ __ — a.*. 

Rtjt KtMa l eMNA. lt9T0, TOO-U B.L. 411- 2*" 

44PLB lO-A.I.B ISUUb.r ' »* a# 

PUNJAB BXCI8B ACT ft UP 1S14) ■ 68-N. I'b^ II a« iba Laod It 
W r P. Imvwaawal NgtiAanao ibaliaiaala Pi»«)Bb t*«a ao ardar «4 a Ikpay C 
beka Uaaaal »ba apply M N W F P —Rala If afrna pmm ftoa ao aA rt aNai atdnnmaot aa a 

•»'#«. Sh |MI tbg Ttil IfMI. l^Hia Siaoit ». Kaaaafo« Im aa aOa af «pv^MiiaM< k. i4_ 

BMPaaOtt lt7 10. 4S0* II B Poob 4i*490rL ttoa paai af OMftd K»*Mtr« lAbra^. B C.) 

J IA • n 4 ''LAT Ram r Na«a uo-too SI Lob L T lA 

PONJAB OBNBIAL BALBtTAX ACT (ITOP PUNJAB LAMP BBTBNUB ACT (XUIt UP 
11411 ■ •—A«m« awtMMM/ • IMT > • It- h"Oitw m i aoa^H Olat ta Oh rowM 

t iM Iba allow wiHl of a Oa^lav b»> Iba yaor for wbirb - ting. moMo lMtr«ovftf< Ait. >. I] FNi Ibf , 

lobHlu aria a<bad M mIooIi. Mo pMora AaopAtc i loga Ayaa a R*OAO Rma*. INXU 4A8* 

ibau« .aaof. om ba la»»d M a wi»oaa iwt yaor Ao n t L SSI* A I B IHI Ldfe If 

iwoMonfl for a year f—n «o ttaroWa. ba iMoad ao a - '. —B lS-H3oa^ aP ' ' cr u m 

tatara af'ha a4H»aaa*t haNa Mr Iha r**^aoa •• »> tm aoHera Umi^- C/*rV >* 
lM« auoM M I •■•) ta* p>«»l4Ha M lAa Art mm"l baa aoiiM a 4 iH ( 

Itailf Fa.ibar A SM) iDaal 11) -ad a«a A fadafH«aOaa 

Iba Art f.-noia|J,*a«aa ut oand a Oaalof •* Aw ar*aal .ko iwaha 
tarn ator •* aaf yao< oad a^a m a k*HOba*) ol 'o'* |^|| ia h 

•OH toe lb»« ?H* ' ff ••a P ^ ) I'AVI Pa* > Sm ii.,aH' U a pa*’* ota< H»a«o < AA- 4 

Ptatii tlLabL.T 41 «44rfHa«a^ tl Lob L T BR 

Patibaa cRI r> •# aa»*->a Owaaa. K- 

Tba n» li. » T*t**Ha tNbar N ad aoipaapara^ ••bat TVt FVaa.^ Ca-*a.^-r ata 

to tOf Pa.kl> l-a-al Tm^A tha .ate _ ^ Mm. . ttn^ u | 

.a S I'idlbaA.t Tte ka #a.» taa •% OHa 14 n. 

If* B.0 M ^ t 4^*^ '• • 

m ** *** j m m vb m^m I M 

IMteB m 9m 90^ 

i m II bill kT 

dbo».« »a> -f* MHI • •• 

• p-*» *• •• ir 

^ ---- — ^ ^ — '■ ^ ^ ^ ^ 

B 
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PUNJAB LAND BfiV. ACT fl887). 8.117. 

The presumption of truth attaches to the entry in the 
record of-rights and the annual record and it lies heavi¬ 
ly on the person who alleges that the entry-is Wrong, to 
prove that it is so Surati Debt is the result of a general 
survey and is not a part of the record of rights and no 
presumption of correctness attaches to the entries made 
in it. The statements made in the Surati Pehi do not 
purport to have been made by ant person and are the 
result of hearsay information gathered by the Surveying 
Officer. They are not sigrtd b^ any individual It 
follows that irrespective of their being a part of record 
of-rights or not. they cannot be preferred to the entries 
made in the record of rights and annua! records which 
are based on available particulars and to which a pre* 
sumption of truth attaches. {MW Ahtnnd. ABDUL 
JABBAR V. Azizur TTaq 2001.0.299«=16 E. Pesb. 
e*A.IB 1942Pe8b.S5 

■ Sfl. 117. 168 {\Y~-Rtvtnue OfiSrer dteiding 
dtUrmine quetHcn tf title kimtelf'^CiUlCourt's juris 
dittion—ff barred. 

Once the revenue officer decides to determine the 
question of title himself under S Il7. the jurisdiction of 
the Civil Court is precluded by S, 158 fl) of the Act. 
{Almond^ /C.l APPULI AH SAint». TaJ MABOVin 

Khan. 198 I.O. 618»14 B. Pesb. 7l«A.I.B. 1942 
PeFb 16. 

--'■,, . 8.127 (2) (dl • Refereme to arbitration~-Dis~ 
eretion of Assistant Collector—Rndsion 

The power of an As-iistant Collector of the 1st grade 
to refer to arbitration any di-pute arbing in the conr'^e 
of partition proceedings without the consent of parties 
under S. 127 (2) (d) of the Land Revenue Act. is only 
a discretionary power. If the Assistant CoHe'to'^ does^ 
not con^ider the case suitable for the use of this discre- j 
tionary power, it is n« possible for a revising authority 
to interfere when there has been no irr«gutar'fy 
kind in the exercise of juri'idiclnn. 

BhaGwan Das V NaRain Das 21 Lab L T. 
PUNJAB LIMITATION rcUSTOM) ACT (I OF 
1920), S 7 and Art \-/)iipos,iirn 

figitUnd wtU -^Ttstator hving ' Limita* 

person governed by custom of 

ancestral Immovab e ^^ve IcSowledge of the 

1925, but his re^«r..oner did not have 

eiecution or contents 

the testator in 19.5 ^ pA 55 ;e«qon instJigted in 

Itench wa' whether h. ^ 

^ .-.f ,h. a« 

i" ''"'I',' o' 

Act should not be construed as equivalent ;o the word 
'•doniment'’ but should be construed to have its ordinary 
meaning which would eiclufte a will. {TrlCkand, 
n.ilit Singiand R>afk'r. //) SOHAN v 

Tagir SINCH. T.L.B. (1942) Lab. .164=200 I.O. 181 
« 1411 .L. 444 = 44 P.LE. 178=A.I.E. 1942 Lab. 

114 (PB) 

Art- 1 '’flrgtlyl—‘TVeH’—If includes will. S-e 


PUNJAB MUNICIPAL ACT (1911), 8 . 61. 

The provisions of S. 18 of the Punjab Municipal Act 
rela'ing to the corporate character of the Committee and 
the manner of suing, must be read subject to the provi¬ 
sions of S. 238 (2) which lays down the consequence'of 
a supersession. Where a Municipal Committee i& 
superseded, the person competent to lake proceedings on 
behalf of the Municipal administration is the Adminis¬ 
trator and even if the true view should be that he.should 
take proceedings in the name of the Committee, failure 
to lake proceedings ip the name of th* CommilteisS 
defect purely of a formal character, whidt could be cured 
b> amendment. {Gwyer, C.J., Varadaekariar ani 
ZafruHa Khan. /J.) ADMINISTRATOR, LAHORE 
Mi'NiciPALiiy V. Daulat Ram Kapur. I.L.B, 
fl942) Kar. fP.C.) 34=199 I.O 831= 14 B.r.0.16- 
1942 AWE (TC.) 7*1942 OA. 141«1942 A.L. 
W 218= 1942 PWN. 136 =1942 OWN 297*6?. 
L-J.27*44P.L.R.284-8B.B 686-1942 M.W.N. 
393=46 C.W.N.(r.B.) 69=66 L.W. 766-23 Pat. 
L T. 804= A. I. B. 1942 T. 0 14-a942) 2M.LJ. 1 
(FO). 

I 8. 66 (g'^Stib^s^l fit rdad (mfntJ byCcv^rnm/nt 

^Koad, if fan vot in Municipal 
A foad the sub soil of which b oi^ned by the Govern¬ 
ment cann'^t vest in the Moniripal Committee under 
S. 56 (g^. (Almond, /. C.) MAHOMRD ARBAR KHAN 
V PROVI CIAI. GoVFRNMENT. N.W F P. 197 LO. 

866-14 E. Peah. 66 -AIR. 1942Pesb-1 

J_S, %l~~0(troi leviohli OH goods imported within 

municipal area—‘Trantmistim of parcels from factory 
ounidt to post offlee wichin municipal limits—‘If 

amount! to ''imfof/a/ion." , , 

Where the octroi i‘Lviahle by the monlcipalily on 
all goodj imported wiihin the municipal area thetrans- 
ml-i-lon ol parcels from a fartcry siluafc outside the 
municipal limits to the post office within the municipal 
lin'it> for de-patch to various destinations amounts to 
‘in,poria'ion* and therefore an octroi duly is leviable. 

(.9,1/^. /) MUNICIPAL Committee Ialaipur 
Ia'Han» .‘?URAj P\rk*SH. 1991.0. 180-14 R.L. 
377-44P.L.R. 468-AlE. 1942Lab 11. 

S 61 2)— Levy o! octroi on tall by Municipal 


Adfntniitratton—ValidUy— Cotemmcnl of India Act 
S 100 Ost /. Entries 44, 45 and 47. 

The imposition of an octroi duty on fall by the Mum- 
dpal administration of Lahore under S. 6112) of the 
PuTijib Municipal Act which empowers a Municipal ad- 
mini'traiion to impose any t:tx which a Provincial Legis¬ 
lature has power to impose in the Province onder the 
G"vernmeri of India Act 1935, is invalid. Under 
eniry 47 of List I of the Government of India Act. salt 
i« within the exdu'ive jurisdiction of the Central Legis¬ 
lature and by virtue of S. 100 (1) a Provincial LegifJa- 
lure is wholly precluded from dealing with salt ano im- 
posing on it eilthe, a tax or a cess. The ‘I*® 

Cvnirtl I.egislature to impo-e duties or taxes o" 
not l*e limited to those derivable under en r ' 
and 45 of I isi I. Enirv No. 47 i« 

'heretore if is not possible to put any limitation oP'’" 
extent of exclusion of provincial interference 
Ihi-s Item is concerned The general mention of a subj^ 
as in entry No. 47 was not meant merely to give 


PUNI'B UM|TATinv''ruST'’M) ACT. S. 7 AND ART. 

I. 44PLB 178'FB.I 

——Art 2andS 7—Mienation by w How—Sui’for 
posse«ion by collateral*—Limi»afion Act. Art 141. 

See 1941 Die. f'c.l 1050 Barkat v. M.aHOMED .. . - lo 

SHAFl. IL E (19421 Lab 41. (1942.) Ear. (^-C ) 34=1» JJ ®- A L. 

PUNJAB MUNICIPAL A^T flit OF 1911'. Ss. 18 = 1942 A W.B fP 0 7 = 1942 O i ^ ^ 

and 23 i'i 2 )-SupcrsessWn of Municipal Committee- j f 


<13 in eniry cho. **f a.w. -— 

genetal power of control to the Central 
includes power* of taxation (Cmer. C.J . jjqr j 

and Zaf.uld, Khan. //.) ADMIMSTRAIOR. LaHOR^' 

Mi’NiriPALiiv V. Daulat 
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pmAB i«nnon»AL aot (itii), b •! fuwjab fttm pood act b t 

- IMS ItWJI. «M- M O.W.H. (T.B) M-66 L.W TT??*!/' iS 

7M*AIE mar0. U-(l»4f)lllX.J. KFO-ii ; rtjhial ••der S. i5. d. (#). 

-B ' C«»m Uw«diy • kwp !• **«i Ifci ^ist^ tte 

mU m otMr ftIkitaM gl U« Mabor. Ttaf 

•Ml Um m 

tW ^t- 


«W/r Att~P»w*r tf htmuttfU U dttidi. 


Il U MitM Uw ia tbt Paa^ib ibai • Ma^raic dsal^ ' b*?a M Uk* it Am *M mmAm 
ia| witb ao applic^ikNi aMl« 8 11 W iba pM)ab , iiA aat aa t« wb* «^W parti 
MtAkipBl Art ku pont^ to 6md» wkmkm cto ; Mplor mA ita • 

•atOMii claimed la la fad •• aaMaai dawaUa aabai pMty M IM f rWw A the mIm. TW 
Iba Act, OB ob^iun bcia| raiaad bafv# biai (ib«A*rt,. aa aMKW baa a aapMtar dgb t M 
/) UTTaH 8 IN 0 H » MU'eiCiaaL roMiamtl. lie a^a wm§dm ^ a Ibobb. aM W ^ » 
baVAiriNni IHtO. 88«*U EX. 8i8»Al»L. [ Ab p w >|fc y a aA» » AawAMl CA Aa 
I bIt-UPLB «•A lB.lEULbETE | K » ■ Eaiaea w i ibM tba> ^ 

AM* ngbl A b 


vbaia 
II ba 



lA INI Ub n 

- ■!. M^-ilAeW#/ 

#««#* 

Tba ad W a 
A 

aa«»iiM«l A*^**«* 
mek bM » 

Tba ClMl CoBfl b«* to larMMaiMB (C«M i \ MlAI m A Aa 

CiPei COa«iTT»t. I'LeiPi'i leiMab a. bw#*j , / '' ^ . • f 

PeaaaA* IM 10. 14 B.L EH* M P kB TJ ^ Jl.. *“:___m. 

ME-AIE IbgLabJI^ ^ ru,,, ^ _l. - - i 711* omI A-eaMlm - A— / r" 

*1 !»• V t#*! Sta^ \m 1 • '*E rMA*M -V r B 




«•«•>«•« AM 



^ Atl 

pMlei Lei a IWea' tea tn t • flPI * 14 E 1» 
|lY*AtE MUUE H 

4 

V f T>«* 1*1 
lt«i Iba 

Ma 14 Bk lii>aBiki Mi 

PVBJiE PEB EMPTIMI ACT 1 ET iW» E E 

^ • * iA' « 

A ligifi ^ 
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.vf e i' 
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PUNJAB PUBE POOD ACT (1929). 8. IL 

value thereof was governed by Art. 49 and not Art. 2, 
limitation Act. and the limitation under Art. 49 ran 
from the date 9f the order of release by the Magistrate; 
(4) the aforesaid suit lay against the Government and 
not against the Municipality. {Mir Afimad. y) 
Harnam Singh v. n,*\v f. province Govern 
MSNT. 2021. 0. 218=16 B. Pesh. 38=A.I.E. 1942 
Pesti. 67. 

S. W—Certificate af Public Analyst—If tan be 
basis of conviction. 

A certi6cate of the Public Analyst given under S. 11 
of the Punjab Pure Food Act is not sufficient on whjch 
to base a conviction. The question whether the food 
is adulterated or not is one for the Court to decide and 
not one for the Public Analyst. The form prescribed 
by the Act clearly contemplates that the Analyst is 
merely to give his opinion as to whether the article 
vriiichlie analyses has an excess or deficiency in const!- 
ttettts which are shorn) in Cols. 4 and 5 of the schedule 
attached to rule 3 of the rules framed under the Act 
It u then for the ^Courts to come to the conclusion after 
considering the opinion of the analyst on thispojn’ 
whether the food is arluUerated or not, (Almond, f.C ) 
GaNDa Ram p. Empfror. 200 I.C. 880=15 R. 
Pesh. 16=43 Or.L.J. 728=AI B. 1942 Pesh. 47 (2) 
PUNJAB registration OF MONET LEN 
DEES ACT (1938). S 2 (8)-.“Loan”—Advan.e 
without interest. See 1941 Dig.Col. inS3 GaNI^'U 
Mal Chiran;? Pal r/ Matu. 1981,0. 263=14 E. 
L.S12=A I B. ]942 Iab SO. 

■ S. 3—Applicability—Conditions. See 1941 
Dig., Col. 1053 r.<\NDU MaL ChIRANJ* f-AL 0 
Matu. 198 I.C. 263=14 R L. 312=A.IB. 1942 

Lah. so. 

-S. 3 (a) and (b) and (cl.) (W^-APpluabiUty 


—Pending suits—PoUey of Legislature I . reditor of 

The Punjab Registration of Monej-wud®^ . I / / 

applies only to suits ins'ituied .r/r^' thedateon "h^ 
came into force. It specifically exempts from 
tion Suits pending on that date. In those cases « '• 
necessary for the plaintiff to get himself j 

licensed ; they are to be ‘J,/i\ c 3 both 

been passed. Obviously. Os. f^) ^ter iJe 

relate to the suits which 

commencement of the -Act. ano 'ay . «tthM at the 

tos.i...lo„ of the suit, or .f Ho 
..censed a! .ha. ..me J 


PUNJ. EEL. OF INDBBT. A0TV19S4). 8. SO. 

if can be reduced so as to conform to latter Act—Ui- 
urious Loans Act, S. 3(1), Proviso (lY). See 1941 Pig., 
Col. 1053. Ghulam Mahomed t/. rajfswar LL. 
E (1942) Lab, 199=1971.0. 853=14 R.L. 2S0. 

— -S. \Z—Discharge of debt—Order for—Power of 

Court to pass. 

There is nothing in the Punjab Relief of Indebtedness 
Act, 1934, which gives the Board power to pass an 
order of discharge in any circumstances at all. VVhat.is 
actually provided in S. 13 is that if a statement of debts 
is not submitted in time, the debt shall for all purposes 
be deemed to have been duly discharged. It Is thus for 
the executing Court to decide whether the debi should 
be deemed to have been discharged by reason of any 
failure on the part of the decree-holder or not. If there 
has been any such failure, no order of the Board for dis¬ 
charge of the debt is necessary. On theoiher hand, if 
ihfte has in fact been no failure it is not in the power of 
tbe^oard to discharge the debt. Even if the debt has 
been discharged, there is a further provision that either 
the Board may revive it on good cau«e being shown, and 
there is nothing In the Act to provide for any further 
1i«charge aftei revival. (Pectetf /.) NaWAB v, MOTI 
Ram. 201 1.C.118=16B.L.31=44P.L.B.224=A 
IB. 1942 Lab. 164 (1). 

_Ss. 13 and 9 —Sub-morlgagce-If mortgager's 

■rtditor. . . L 

A sub-mortgagee by way of absolute assignment who 

takes over the original debt along with the mortgage 
under a sale of the mortgagees rights can be regard^ 
as a creditor of the morigagor for the purposes of the 
Art but a sub-moftgsgee by way of further mortgage 
A-ho holds a morfgaae over the original mortgagees 
interest in ‘he property and does not take over the debt 
>ecared by the first morigtge cannot be regarded as a 
the mortgagor for purposes of the Act. 
Recket, /) B.>BU RaM v MOHAMMAD Al.I 19!» L 
C. 662=14 B. L. 414=44 P, L. E. 473=ALE 1942 
Lab. 80. 


from'c? (it) of thrse^ion'that the p- liry and the inten- 
irom Cl, l iv> oi was not to penalise a moni¬ 
tion of the tocet himself registered or licenced 

lender for omission to gn ..r* 

Se He in«i.«.ien of .Ho .1'“' '» P'-™ '"'I""' 
iohis way .oee. Him«lf>o .nH 

before .He o.-sioe ”< 'H« decree, CM. flJ.A 

and Din M.ihomed. //) I.SHAR Dac k. NUR D-N, 

20.3 LO. 564=44 P L-R. 529 ■> A l.B. 1942 Lab 298 
P B y 

.' Jg 3 (Iv)—ZrVrwre cancelled pending suit—Suit, 
if liable to be dismissed. 

If at the commencement of a suit the plaintiff i.« recl«- 
tered as a money-lender and noldi,a licen'-e but during 
the pendency of the suit the license is cancelled, his -nit 
is not liable to be d)>mis<ed exix-pt In life pitticolar 
case specifically mem lined in S. 9 (A) of the Act. (T ek 
Chand Rhide ond D-n Mihnmed. //) I'H^RD'Sr-. 

NUR DIN 203 1.0.564=44 P.LR 629=AIR 
1942 Lah 298 (F B ) 

PUNJAB RELIEF OF INDEBTEDNESS ACT 
(VII OF 1931). 8® 6 and 6—Prclimin.4rv morfeage 
decree passed before amending Act of 1940—Interest 


S. 13 {9'\—Power of Board to discharge debt. 


A Debt Conciliarion Board has no power to discharge 
a debt under S l3(2). If a creditor fails to comply 
w ith the provisions of the Act regarding the submission 
of a statement of account «i»hin the prescribed time, 
his debt will he deemed to he automatically discharged 
and no order of the Board is required for this PorP^^®- 
■Berket. /.) BaBU RaM r.. MOHAMMAD Ml, 199 
T. 0. 562=14 B. L. 414=44 P. L. B. 47S-A.I.H. 
1942 Lah. 80. 

-8s 14 and 15-A—enforceability of 

decree—Determination of-If determines questions of 
debt, 1941 Pie /rol. 1954. 

PUNJAB Cotton PRESS CO., ltd. issi.o. *■* 

B L. 302. » . • . 

-S. 23-Iunsdiction of Civil 

nature and value of debts. 

K I. GAt.BAo, PUNJAB COTTON PRESS CO. LTD. 
198 I.C 125 = 14BL 802. 

-S. 25-Order of Board ultra vires-/««r^«* 

fii'H of Ciri/ Court, ^ _, . . 

The Civil Court ha« M\ power to hold that an o 

ofth- D.bt Con iliation B .ard discharging debU « 

without juri-diclion on the ground that va'ue oMW 
d«*Us exivecled its pecuniary jun oichon. K 
amt ftlafker, ! 1,^ KaJA 4 1M2 

70(JA=14 B.L. 412=44 P.LE 80#A.I.E. ^ 
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PUKJ. BEL. OP INDEBT. ACT (195*1, a 30. 

lOM. GhULAM SUHOMfD V. K..J1SWAR. LL3. 

(1942) L4h. 199-*197 LO 35S-1* B.L. 230. 

3 30—Api'licaiioo onder—Proof of cipacltj or 
(tahu of iprJlcam—If be apparent on record. Sff 

j9U Dtt.fol. 1055 lANKj Nath fr. Bishan SINGH. 
113. (1942) Lab. 149-198 1.0. 267-14 B.L. SlS 
(F B ) 

3. 30.(1) (ai amended)— t>f 

The words ''commencement of ‘hli Act in .; ^ (•) 
of the Punjab Reliefer Indebtedness Act of 1934 as 
wneodedbyAct XM of 1940, mean commencement of 
the Act of 1934 and not of the amendinp Act. A decree 
passed in a soil imtiiuied after the commencement of 
the Act of J934 and before the Amending Act of 1940 
in respect of a debt advanced before the comme^em^nl 
oJ the Act of 1934 is, therefore, coveted by S. 30 (1) a 
amended, and the decree holder is not entitled to 
• cateente it for more than twice the amoont of the sam 
originally ailvanced. {Tti Chand ond JJ' 

KaUan Pass r. Jafbah Hfo. 202 I.O. 433-16 B. 
L. 126--44 P.LR. 399-A.I.B. 1942 Lab. 264 
PUNJAB SBSTITUTION OP MORTGAGED 
LAND3 ACT (IV OP 1938)— 
mney t« ExtUing Indijm Ltw — 

GntrnmeHtjf India Ad. St. 107 and 293. ^ 

The Punjab Kestitition of Mortgaged Lands Act (IV 
of 1938) is not void on the ground that it is repugnant 
to the provisions of an existing Indian Law or as con 
^ravening the provisions of R. 2 S of the Government of 
India Act Although the impogned Act excuses per 
formance of a contract it cannot be said to be repug 
rjant to S. 37 of the Contrart Act inasmuch as the 
contract ii«elf ex' 0 .<ies performance of a contract when- 
, such prrformance i« di'-ptnsed with or exni'cd by any 

other law. Similarly the quall'ying or savina words in 
S. 9, C. P. Code, preclude the contention that an Act 
which bars a civil remedv in certain cases is repugnant 
to the provi«ion« of C P. Co<1e. There is no provision 
In the Impugned Act whirh conflicts with the Indian 
I Limitation Act, and if there were anv, the saving ot 

I special or local laws in S. 29'2) of the Limitation Ad 

would preclude the argument of repugnancy. The Ait 
► also does not clearly or in term.s take away anv rights 

which a mortgagee may have under Rs. 69 and 70 of the 
Contract Act. {Owytr. C J. Va*ida'knriar ana 
ZttruHa Khan, n") MFHHKsjr A LT: SM R * « HI A. 
IL.R. (1942) Bar. (P.C.) 40=I.L.R. (1942) Lab. 
623 = 11 B.F.O.26-200 10 IfiS-SPedL.J 83= 
1942 M.W.N. 403 = 8 B.R. 606=23 P.L T 602=65 
LW 431 = 46 0 W.N (P.R.) 61 = 44 P L.R. 487= 
A.I.R. 1942 F.C. 27. 

PUNJAB SIKH OURDWARAS ACT (VIIl OP 
1926', Sa 30 111' aud 7 '4) —Nctut undtr S. 7 (4)— 
Perton ahftnt irem plate of residente at the time —// 
tan be imputed knowledge of fact ia tokiek nAiee 
relates. 

A person who Is absent from his place of residence at 
the lime when the notice under R. 7 (4> Is served cannot 
b? said to have any knowledge of the fact to which the 
notice relates and if a person is absent altogether from 
the phee where the notice is issued, there ran be no 
question qf his exerci'^ine any reasonable diligence to 
acquire knowleilgc of-the fact* to which the notice 
rel.ites which ar^ot even remotelv present to his mind 
This U all the mr/re so when the property which is in his 
possession and was claimed on h h t’f of the Gurdwara 
has ahsolutelv no connection whatever with iheGurri- 
wars and he could never imagine that any thiroeouH 
be put. forward to that property on behalf of the 
Gurdwara. iTtk CkamA. Dim MakiOhed and Bkide, JJ.) 

y. D 1942-60 


PUNJAB TBNANOT ACT (1887). 8 4., 

GURUUKH SINGH ♦•. INTAZAMIA COMMITTFS GURD* 
waRa BhaI .Rfwa Singh. I L.R (1942) Lah 217- 
199 10 396=14 RL 388*44 P.LR. 21=A.1.R. 
1942 Lab 19 (PR ) 

- 8s. SO (11) and 7 (4)—A'cf/rr under S. 7 (4) 

tetved em transferor af prapetiy—Knotaledge of latter, 

if ten be fixed on trensferee* 

Where long after the transfer of hie propeiiy by A to 
B, the property is ebaimed by a Gufdwara under S. 7 
and A is served with a notice in respect of li>e Gotd" 
waraSclaim under S. 7(4),/f’r knowledge of the fact 
to which the notice relates cannot be fixed on H and 
•hertfore it cannot be said that even by exercioe of due 
diligence, ^ could have been aware of the fact that the 
property purchased by him from A had been clairred on 
behalf dt the Gurdwara. (Tek Ckand, Din Mahomed 
and Bhide. IJ.') GURMUKH SiNGH V INTAZAMIA 

COMMITTEE Gurdwara Bhai sewa Singh I.L B. 
(1942) Lah. 217=199 10. 305=14 R.L. 888=44 
PLR.21-A.I.B 1942 Lah. 19 (P.B.). 

-Ss 82 and SO—APplieabihtv—Cate failing 

witkin prorisot toS.^(i (i)flW {:\\)—Jurisdi(tsaH of 
C<*urt^ 

The words be made’* in S. 32 canmt be con- • 

<tTued to mean **might have been made/* S, 32 applies 
only to thn<€ ca?es, which were instilulecl either before 
the commencement of the Acl^or which weie instituted 
after the commencement of the Act but before the expiry 
of the prescribed period of limitaiion for making a claim 
under the various sections referred to therein. S 30 
applies on the other hand, to cases'where a claim might 
have been made hut was not mode within the prescribed 
period. Under S. 30. it Wonly in theexceptional circum- 

^tan^es mentioned in I he provisos® to S 30(;)or (/;)that 

the claim will be tiled on merits in a suit falling under 
^ 30 S. 32 on the other hand, makes no p ff-rence at 
all to an>^soch ciicom^tances. ConseQuently. S. 32 does 
not apply to ca«e« covered bv proviso to S 30 or by 
r he proviso to S, 30 (/i) and ihe Coori has jurist Iction to 
Atecide the same. ' Teb Chnnd, Dtn Mahomed onJ Bbide^ 
IJ ) nuvMUKH Sivr.H Va INTAZAMIA rOM\»nTER 
OnvpWARA BHAI SE'Va S!>GH I.LR (1942) 
lah. 217=1991 a 396*14 R-L 388*44 P LR. 21 
®=ArB 1942 Lab 19 (F B.\ 

— S HS^Afreitn^of efmimitue iff auihoriu cev 

tain tersvft f y imfitnte luif w its hikalf—Itfegnlarity 
in eanxentn? nfeifng^ Afftet of a 

Any irregularity or dc^ct ipTonvening a meefirg of 
the commit tee of a Gurdwara to auiho*ise a p'-r^on to 
institute and prosecute a 'uit on behalf of the Gurr’wara 
I'Condoned by S. 145, and the suit instituted by such 
a person ra«mbt bedismi^^^d by reason of that iffepi- 
hrity or defect in the absence of proof that it has* 
occasioned a failure of justice (Tei Ckand A*« ^faho• 
mfd and Bkide, //.) GuRMUKM SinoH t iNTA* 
ZAMIA GOAtMiTTFR CUROWmRa BHM ?^EWA 

I.L.R. (1942) Lab 217= 199 I.O. 396* 14 R.L* 388 
= 44PL.B 21*AIB. 1942Lab. 19(F.B)u 

PUNJAB TENANCY ACT (XVI OF 1?87\ Ss. 4 
(1) tBd 77—— /f indy,fee trees sUnding on 
agritklinref land 

Trees standing on ’ agricnitural land are not land for 
the pui Doses of the Ter^ancy Act, Consequently ? 
between the owner af the tree® and the person who has 
planted them is not a suit between a lanclotd and his 
tenant and is cogniraMe by a Civil Court. (Ae 
Mekotkfd. A) K*5tB SIVGH n, AMIN CHaNO ^ 
I.O. 697-16 B.L. 18-44 P,LB 167-A.LB. IWi 
Lab. 162 

-8- 4 fieldf^^Meeminr of. 



\ 













$ 


M 


THE YEARLY DIGEST, 194a 


94 ® 


PUNJAB TENANCY ACT (1887). 8 . 80. 

The word ’’holds” in S. 4 (5) does not include a mere 
"right to hold’' hot means “acioally or constructivelv’’ 
holds. Chand, Oatip SingA, Bhtdt, Abdul Rashid 

and Muhammad Munir. JJ.) BytRUv. NiADAR. 202 

1.0. 497-15 B.L 13S-44P.L.B. 488-A.IA. 1942 
Lah 217. 

"S. ha—Suits between disposstsstd tenant and 
Ais landlord—Jurisdietion of Civil Court. 

All the remedies of a tenant who has been disposses¬ 
sed are provided in the Tenancy Aa and therefore all 
suits between dispossessed tenant and bis landlord 
should be disposed of by the Revenue Court. No suit 
lies to a Civil Court after the expiry of the period of one 
year provided b> S. 50 {Almond. JC. and Mir 
Ahmad. J') KHOltUD KHaN t' HaIDaR KHaN 202 
I.O. 677= 16 R. Pesh 44-A.I.B. 1942 Fesh. 66 (1) 

' 8 . 77 ( 8 )— S.ope—Matters arittng out of pitas 

of dtftndants. 

Per Bhidf, J .—The words "no other Court shall take 
cognizance of any dispute or matter with respect to 
which any such suit might be instituted* *’ in S. 77 (3) 
are comprehensive enough to include dispu'cs or matters 
whether they are raised in the averments in the plaint 
or arise out of the pleas of the defendants. If they are 
raised in the plain', the suit would not be initially cog¬ 
nizable by a Civil Court. But, if they arise out of’the 
plea« of the defendants, vbe suit may be initially cogni 
zable by a Civil Court.but would cease to be so when the 
Court finds that there is a dispute or matter with respect 
to which a suit falling within one of the clauses of S 77 


EAILWAYS ACT (1890), 8 , 55. 

nature of the tenancy alone is in dispute. A suit by ao 
occupancy tenant who is out of possession to recover 
possession from his landlord of the land to which he 
claims the occupancy rights doei not fall within S. 77 
(3) (<0 because it is not a suit by a “tenant" to establiih 
a claim to a right of occupancy and therefore is initially 
within the jurisdiction of the Civil Court In such a 
suit the Civil Court is not precluded by reason of S. 77 
(3), Proviso (1) from trying the question raised by the 
defendant that the occupancy right has been exiingnisb* 
ed by abandonment because the suit ss filed by the 
tenant does not come within S. 77 {3](d) and if it 
were brought by the defendant landlord against the 
plaintiff tenant on the plea of abandonment it would 
not be within S. 77 (3j (d) because the landlotd would 
not be admitting the pldintiff tenant to be a tenant in 
the hypothetical suit. (Tei CAond, Datip StngA, 
Rhidt. A^du! Rashid and Muhammid Munir. //•) 

Baru NIAOAR. 202 LO. 497=16 B.L. 183«44 
PL.R 488=A IR. 1942 L»b, 217 (P B.). 

- 8 . 77 (3), Proviso ;!)— Stops—'Matur^-^ 

Meaning of. .... 

The word "mailer” in S. 77 (3). PrPv.ro (J) i» more 
•comprehensive than the word "dispute.** A matter on 
which the parties are "at issue" may be described *i • 
••dispute*', but when the paitiei not tt 
issue, the matter could only be desa.bfd a» a 
"matter." The object of the proviso was that whether 
the parties are or are not at issue on a 
if the matter is such that it can or^ly Iw heyd and del^ 
_ r^urt And if B finding hi 9 to 0 # 


S.77{h)-H’ords "dispute or malttr'—Afian^ 

The words "dispute or matter” in S. 77 (3) 
read as qualified bv the. words * with 
any such suit might be instituted.'’ {Ttk ^ 
Singh, RAtde, Abdul Rashid and L ISS 

y/.) BaRuV. NIADAR 202 r f- 'S3 

*44P.LB.488=AI E. 1942 Lab 217 a.). 

- S 77 (3) (d)- r7 (3) (d) 

Per Bhtdt, y - In order to see necessary to 

applies to I he circumstances of a ^ 

see whether all its nature of 

therefore, necessary to cor^slde as men- 

the dispute, but aM the s a .J particular 

troned therein. ’..to be decided wirh respect 

case that there is « j"* ^y coni' institute a suit 
to which one or .. ^ Revenue Court only, the 

which would l^cogn Mb 

(r/i ^ BaRU». NIADAR. 2021 

C «8 = A.IE. 1942 

77 ^ 3 ) fd) and Proviso {r)—Stope and 

^pplieabiHty-Suit by p«/ 

Jan to re ovtr pottetfion from hit landlord—If eognx 

sable by Civil Court—Perwer of Civil Court to try 
fuestion whether oteuganey right has been extinguished 
by abandonment. . . u 

Section 77 (3) (d) contemplates $mfs '■ither by a 
tenant, that is, a person, w ho claims to be a tenant pnd 
is a tenant to establish a claim to n right o f occupancy, 
or bv a landlord, that is. a person who claims, on? 
admitted to be, oris found to be the landlord, to prove 
that a oerson admitted to be a tenant has not a right rf 

wiping S. 17 (3) (..) .PPII« only .hen th, 

JeUUonihip of landlord and tenant ia admitted and tht 


rfinfi may ^ — - - - ,, 

on fhe aHmissTon of a pany. The proviso muM obvh 

onsly be read with S. 77 (3). (Tr* Ckand^ DoltP 

S’Hghi Pfftdf Af*dul Reshixi and MuKtmmad flfuft.r. 

/y) PaHJNIaHar 202 10. 497«16 R.L. 138 
=44 P.L.E. 48fi=A.I.R. 1942 Lab 217 (F.B ). 


8 , Bi— Ground for revision— Erior of law 


A mere wror-g decision on a point of law dote not 
amount to a material irregularity in the czercise of 
jurisdiction and dots not juMify interferenre on revision. 
(Mitehell. E.C.) DOST MAHOMED t. WaRYAM. 21 

Lab L T 17. 

_Sfl. 84 aod 6 I’D point—Question of 

residtnee of tenants—If can be raised in revision. 

Where in a case in which certain tenants «”**»•*“ 
their liability to ejectmtni on the ground that they »«« 
entiiled to occupancy rights under S. 5 (0 ( j - , 

Tenancy Act. no question was raised m CwM 

that the tenants had not been settled 

the founders and no objection , ,v, 

in the grounds of appe-l before [Je^Hecror. the^nt 

cannot be raised in revision. ^ 

Mahomed*.. Wabyam. 2 lLabL.T.i/. 

O /-.x .flA f9.'i—Suit eo/nitable by CiVil 

Court's deeree-If eon be registered in .ppeUate Civit 

wLe ,,»» ccpni«b.e b, ^ Oyi. Co.n 

decided by the Revenue Court, the . PP civU 

Court's decree can be rfg-stered in the , 1 ,, 

Court provided the partite were, not P , Ha4>* 

mistake as to jurisdiction. 183"^^ 

Khan *. Hamido' lah ashraf- 198 1.0. 

E.Pe«b.69=A.IE. 1942Pe8b.7. 

RAILWAYS ACT (IX OF 1890). 8 ^ 
reeover undereharge after dehtery of trrtsir 

kfaintMifwiililY* 
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BAKBIB PBHAL CODE. 8 . SOB 

Under S. 55 (5) of (be Railways Act. a railway admi- 
obtratton may recover by a salt Ibe sums for wbicb it 
caii detain go^s under S. 55 (I). A railway adminis¬ 
tration is therefore entitled to recover by suit under-' 
cbwges in respect of consigntrents even after all the 
|Oods bava been delivered over to the consignee. 
(5e«dryg. /.) KRISHNA NaVAK * SONS v. SOUTH 
INT^IAN Kaii.way Co, Ltd 203 1 0 228<=16B 
M.607»m2M W-N. 493«AXB. 1942 Mftd. 627 
>(1948) 2 M L J 348. 

BAJIBIS PENAL CODE. 8 . Z02~Prfof ef cfincf 
—Kxttlinef of motive — J! malenal. 

The existence of motive is not material in a case of 
murder where the commission of the offence has been 
fully established by other evidence Qayoom, 

C.J •nd Kiehlu A) BaSHIK AHMAD STA'I'E. 44 
PX.B. J. A E. 47. 

' — 8 . Z'i&^AppUtahility. 

S. 335 ol the Ranbir Penal Code can only apply 
when the existence of grave and sudden provocation is 
proved. {Ahdul Q,iyoom. C.J^ bADR] V. STATE. 44 
P.L B. J. A E 53. 

BANOOON CITY MUNICIPAL ACT (VI OF 
1922). 8 12 b)—Public !-ervice—Meaning—President 
of Municipal Cummittee*—If employed in public service 
~His removal on ground of danger to public peace—H 
amounts to a declaration of being un 6 t (or employment 
in public service Set 1911 Dig . Col 1062 WilCOX 
t>. Paul 1991.0. 274= 14 E B. 252 = AIB. 1942 
Bang 80. 

'■ - 8 . 16 (1)—"Corruption”—Meaning—H riding 

out as Barrister alter being disbarred—If amount.^ to 
corruption Srf l94l Dig.. <'ot. 1062 WiiCOX^ 
PA11EL. 199 I.O. 274 = 14 B.B 252 = AI.B. 1942 
Bang SO 

~ S 16 (1) and {S)-Con'>truclion—‘Any election' 
Jrr 1941 Dig . Ctrl 1062. Wn.cox r PATH.. 1981 
0 274 = 14 B.B. 2^2-AIB. 1942Bang SO 
I ' S. 16 (1)— Whole tltuton v/uh totU 

If in any case it is found that there i$ wholesale 
bribery and corruption, which it is >101 possilile to bring 
home to any paiiicular candidate and which is so wide* 
spread that it cannot be said that there has been any 
real election, then the whole election is void; and. if 
there are two or more seats, the election of both or all of 
those who were returned will in such a ca'-e. be upset. 
But in a case where one returned candidate is to be 
taken to be without blemish, a guilty candidate whose 
election has been held to lie not valid should nut be 
enabled to upset the result as regards his innocent fellow 
candidate. There m^y s mietimes be cases in which, 
owing to the number of votes polled for the various 
candidates, it would not be proper to say that the in* 
validity of the cle^'tion is con 6 ned to Invalidating the 
eierllon of one candidate. Each case has. of course, to 
be conddered in the light of its own particular facts and 
circumstances. {Ska>p< /) PlLI-AI i». DaNGALI 

199 1 . 0 . 110-14 B.B. 231= A IB. 1942Bang. 62 ' 

- 81 .229 280 and 236 (111 aad Seb I. Chap. VI. 

Br 4*A asd 4 B- and limtit of the rule mahmg 
jfetrvri of the Corporoti n^’o/idity and foret of those 
rules—Kr. 4 A and 4-/I, if ulira vires. 

The Municipal Corporation of Rangoon dedve their 
rulemaking power from Ss 229 and 230 of the Rangoon 
Municipal Act. According to the provisions of those 
atcllons, the Corporation can add rnks to the schedules 
so long as they «ir not Inconsistent with any prorlaioo 
of the Rangoon City Municipal V t in order to provide 
for any of the matters dealt srith in the schedules or Vr 
My of the purjvjse' speciSed in S. 235 In cases where 
the leglsltlnrt hat not dore so tilher through oversight 


BEOEXVEB. 

or inadvertence, or amend, alter or annul the rulea 
already framed by the legislature in cases where such 
rules are found unsuitable, unworkable or defective. The 
idea underlying the delegation of part of (heir legislative 
power is to enable the latter body to discharge the func¬ 
tions entrusted to it rfficiently, This is apparent from 
the wording of S, 235. The words 'generally for carrying 
out the purpose of this Act* in Cl. (n'l) of S, 235 should 
not be read as being 'tiusdtm gentns' with what has 
preceded them in the said section. The words are so 
wide and general in their scope that they cover all the 
purposes of the Act for which no provision has been 
made by the IfgUIature. It is a residuary clause. When 
a rule or bye-law is framed or passed under such powers, 
it must be treated as if it were enacted by the legislature 
itself, provided, of course, it is Lir and reasonable and 
the rule-making body has not exceeded its rule-making 
powers. Rr. 4 A and 4-B of Chap. VI of Sch I to 
Rangoon City Municipal Art which enable it to impose 
conditions as to deposits in cases of tender and forfei¬ 
ture of such deposits in cases of withdraws) of such 
tenders are intended to facilitate the carrying out of the 
provisions of Rangoon Municipal Act and come clearly 
Within the rule-making power of the Corporation. 
kBsU.J) municipal Corporation of Rangoqn 
V. Saw Willie. 1941 Bang LB.724-A.tB. 1942 
Baog. 70 

8 235<'lll)—Construction — Clause if ejusiem 
generis with the preceding r1an‘ee. See RANGOON CJTT 
VONiriPAL ACT, SS. 229 230 AND 235 (/»») AND 
SCH. I. Chapter Vl. rr 4-a and 4-b. 1941 
Bang. LB 724. 

■■ ■■ Sch. I Cb. in, R. 2 (2) (b)--Qualifirafion to 
be elected a Criuncillor Monthly value <>f building 
occupied—Test—O cupation of portion not separately 
a' 5 e«.«ed—Effect. See l94l Dig., Col. tr63. NaRA- 
VANAr. GAL 19910. 267= 14 R E. 240 = A.I.E. 
1942 Bang 17. 

BANOOON HIOH COURT (APPELLATE SIDE) 
RULES Br 6 aod 67—I..eave toappe.-!! to Privy 
Coun- il—Copy of Jodgmem not 61ed till after expiry of 
limit.«tion—Effect. .^^<>1941 Dig.. Cgl J063. Daw 
Saw NviNe. DawIwa. 197 10. 741=14 R.B. 

RANGOON INSOLVENCY ACT (1909). 8. 7. 
Proviso-Scope and applu ability of section and 
proviso—Trans.fer by insolvent's creditors to wife of 
insolvent—Wifr claiming the property as heir—Juris- 
dictipn of Insolvency Court to decide question See 1^1 
Dig, Col. 1063 Vis.C4I.aK 5:HI ACHI f. OFFICIAL 
ASSIGNFR. 197 10. 618 “14 BR 132 
——8 36(6)—'^pe of .9ee 1941 Dig , Col. 1064. 
ViSSALaKSHI Achi r. OFFICIAL ASMGNEE. 1971. 
0 638-14R.R. 182. 

BEOEIVEB. 

See alto (1) C. P. Code. O. 40. 

(2) Provincial Insolvency Act. 

Debts borrowed on peiaonal credit lor payment 
of Government peishkush-RIght of creditor to decree 
aplnst ajwts of e^t•te- Right to fir-n charge in respect 
of peishkosh. Se. 1941 Dig. Cul. 1065 SUBRAVAMA 
lYBR *» Ul.AOALUMPCRUMAL SfTHURaVAR Mil 

0.724 = 16B.M.886-(1941) IMLJ 686 

r Persim— Persyt .'cund entitled to 

ifttfrs pf 

Ordinarily it is a perion who has an Interest in 
property who may be expected to see that it doo not go 
to waste. Hence t peron who has been found by the 
(. onrt to be a fit pei^on lo he granted leti(<s of adminia- 
trailon in respect of the estate, is al-o a 4i perrcc to be 
appointed a receiver of the eatate (B« V omd SUm, 

















951 


THE YEARLY DIGEST, 1942 


95 « 


BECOBD OF BIGHTS. 

JJ ) U. Tun Yin v. Mauno Ba Han. 1981.0. 621 
•=14 E.E. 217=A.I.R. 1942 Bang. 12. 

BECORD OF BIGHTS — Khatra prdau/arit — 
Khudkasht-^Miitning. 

The mere entry of khudkasht in k bafra girdawaris of 
a certain village in the name of a person is not concin- 
sive that the person resides in that village for purposes 
of cultivation as khudkasht does not only mean cultiva 
tion by the person himself but also indudes cultivation 
through his servants and associates. {^TtkChand. Oin 
Mahomed and Bhide, JJ) GURMUKH SiNGH v. 

Intazamia Committee Gurhwara bhai Sewa 
SINGH. I.L.B. (1942) Lab. 217=199 I.O. 395=14 
E.L. 388=44 P.L.B. 21=A.I.B. 1942 Lab. 19(r.B.). 

EEGIiTRATION ACT (XVI OF 1908)- Scope and 
eHect of— If afTe.:is Court's jurisdiction to grant specif)- 
performarce—Person not presenting deed for registra¬ 
tion—Right to Sue for regisiration nr for execution 
and registration of nevv deed See SPECIFIC PERFOR¬ 
MANCE—lURISDICriON. 21 Pat 150 

■■S. 2 (7) and Agra Tenancy Act,- S. 3 (1S>— 
Lease — Kabuliyat, if included in — Repstration— 
Nteessity 

Bqth under the Aara Tenancy Act and the Registra¬ 
tion Act, a lease includes a kabuiiyat. Hence if a lease 
required registration the Kuhuliyat likewise required it 
and could not be admitted in evidence without registra¬ 
tion. {Shirreff, J.M. and Sathe, J.M) ^AKHaWaT 
AU V. Mahboob Am. 1942 0.W.N, (B E.) 79 = 1942 
O.A. (Supp.) 46 = 1942 A.W E. (Eev.) 46=1942 E. 
D. 111. 

-S. 17-Partition—Registration Nei-^sslty—Lists 

of property—Test. See 1*^41 Dig., Col- JdfkJ. ^aNPAI 

Gangaji V. NamDeo. IX.E ( 1942 ) Nag 73. 

-Ss 17 and 49 and Evidence Act (1872). S 91 

thin a year— 


EEGISTEATION ACT (1908), 3.17. 

1067. Nagaraja Rao r. KOOIHappan. 199 LO. 
606 = 14 B.M. 474=(194i) 1ML.J.769. 

■ 9 .17 (1) (b)—Applicability —Co*sharers—Deed 

purporting to divide properties—Allotment iniended to 
be final—Regisiration—Nece.ssit>—Parties contemplat¬ 
ing later comprehensive deed—Effect—Suit in ejectment 
against co-sharer on basis of deed—Competency—T. P. 
Act. S. 53 A. See l94l Dig., Ccl. 1067. VfERA 
RaGhaVa Rao V. GopaLRaO. 2011.C. 367=16 B. 
M.318=AI.E. 1942 Mad. 126=(1941) 2 M.L.J. 
707. 


^Unregistered lea<e of land for more » 

Oral evidence as to fact of lease— Atmissibi tty. 

Though a w/itten unregl'tered lease o an . . 

more than a year is inadmissible in ® jjg 
evidence, as to the factum of . exviodes 

excluded by S, 9l Evider^ce ^ g„ntfetc. The 
evidence regarding rerms f,.ase is admiw- 

oral evidence regarding the ® {Sathe. J M.) 

hie and can he mken into MaraIV « NGH 

'O' 

^ n^Vecc^stty. T. P. ACT* S- 3 

charce—R«cistran«>n * 

mi decree-Con- 

eiderattou less t ' concerning immovable 

for a consideration of less than 
RriOO thedefd does not require regisiration under 
C 17 of the Registration Act. although the amount due 

..signed, i. more ihan -Rs 100 The 
test for registration is the value of the property affected 
hv the deed of as^Tenment and the pecuniary con&jdera* 
Hon stated in the deed of assignment for the transfer is 
the amount to be taken into consideration for the 
nuruose of determining whether it is compuRorily 
Listrable iDiva/ia. J.) SUNDaRABAI BALaPP* 
N^K S' GURUSHinnAPPA GuRI'BASaPPA I.L.B. 

ri942) Bom. 190 = 20 n T.C, 440=16 E.B. 4=44 Bom, 

T R 164 =A.T.B. 1942 Bom. 134. 

' g n ( 1 )—Con>truction—Pattas of lf*67 not re- 
• .caUiration ondcf Registration Act of 1866—If 
SomoulsSy Act of lOOS-Ifinad 

3Krwan?of registration. JTr, 1941 Dig.. Col.. 


S. 17 (1) i‘b)—Applieobilt/ySale of land— 
Land in f mission of snortgagee—Vendee ashed to fay 
off mortgagee and to fiy halanee after deducting redtsnf- 
tson charges to vendor—Subsequent agreement giving uf 
claim Jo halanee of sale price—If requires registration 
—Admissibility sohen unregistered. 

The plaintiffs (appellants) who had mortgaged their 
lands with posses.-ion under a mortgage of 1868 sold 
their equity of redemption in part of themoitgagcd 
lands to the 1st d«-ferdant for Rs. 3,000 under a regis- 
icf^ed sale deed dated 29ib August, 1916; the sale price 
was to be spent in redeeming the mortgage cm that 
part and the other lands and only the balance, ff any, 
remainir>g after doing this and after deducting the cMt 
ol the litigation was to be paid by the plaintiff*- 
latter agreed to p-ry the 1 st defendant any ^*^*'*®’^* 
Rs. 3,000. The other mortgaged lands, after 
tion were to be handed over to the plaintiffs. Un ttie 
next day. 30th August. I9l6. the parlies entered into an 
agreement in wr|-ing. which was not 

under which the pluiniiff gave up their claim foany 
bdanee there might be after pa)ingoff the mortgagee, 
and the 1 st defendant on the other hand wa* 
ihe mor'gage whattver if costs him. The 1st defendant 
filfd a redfmption suit 5n I9l7 and oMaiucd a decree 
for redemption in l920 without having to pay any 
amount to the mortgagee. This was confirmed tn 
appeal in 1921. The plaintiffs subrfquently brought a 
suit againM the 1 st defendant to recover bv sale of the 
property ^o•d to him, the sum of Rs. 3,000 and interest 
less the expenses of UiTgaiion .’‘pent by him in respect of 
the re'emption suit on the ground that he had a 
vendor's lien under S. 55 (4) (i) of the T. . 

Art The l.-t defendant ple..ded the agreement 
of 30ib August. 1916 , in bar of the >uil. but it w as^n- 
tenried that it war inadn-issihle ttr want of 
a"d that it na< compulsorily regi^traMe under • . it U) 
(A) of the Registration Act a* it 
the pl-iin'iff’s charge under S 55 (4) (^). J B f • . 

f/eld.O) that the statutory charge under b 5. vv 
(4) was or the property sold, and in ih'S all 

periy sol i bring the equity of redempnon w ' 
that.he plaintiffs had to .ell. a* 
paid on redemp'ion and not •before.^ the 

question of eny charge on the r^rTtrarv* ( 2 ) 

'here being an implied contract to , . 

that the plaintiffs were not seeking to ® 

on the equity of redemption hut only see i g 
their money by sale of the land J) 

mortgage. Ind it was therefore doubtful.f S 55 (A) W 

could oprrare to Rive the plaintiffs a P 

land after redempMon; (31 that assuming that th e 

could be a charge, il would only ar.se /Jf;' 

ship of the land passed to the l^t ^ . 

redemption of the mortgage; and smrt be 

there wa<i a contract to the contrary rea ^ 

no charge for the unpaid price could ari«e. 

toil having been abandoned, the ejrtm* 

require registration, because it did not operate 

giOsh any right or Interest to. or in the land,tM 
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EB3I3XB4TI0M 401 (1908). 3.17. 


BEOISTB4TION AOT (1908) S. 28. 


ti0$ having at that tinie no such right or interest. 
{^Br^-ndtld and Mcukltn, JJ) ShaNKAR HaIA 
jACrAPP. OOTlRAM Panduranc 199 IC. 481* 
14B.B. 364=43 Bom.LB. 1014=A.I.B 1912 Bom. 
67 

■ ■ ■ ■Ss> 17 Cl) (W 49—Parlilion of Hindu joint 
family—What coniiuu««»—ktgiitr4tion—Nece^^iiy— 
Absence—Effect. S<t rm Dig , Col. l06’^ Ganpai 
GanGaJI V, MaMDKO. l.L R. U942/ Nag 73. 

■ — 3 17 (1) id)—Agretmt'nl to nuaning of least 

—If amounts to new lea^^e. Ste PHI D u.i Col 1069, 
MamkChandka Sadhukhan V GouR Krishna 
PramaNIK. 197 I.O- SbO »14 E.O, 343 

—3.17 (1) Id; aud (2) (v)—ApplKabiUly—Agree¬ 
ment to lease—Provision tor execution of forrfial lease 
and for registration thereof—Possession dslivercd under 
agreement and parties acting as if tenancy existed - 
Efleci—kegiMration. Su J94l Dig., Ci»I i069 
Bechahdas Oamohakoas V. Ahmedab 
BOkOUCH MunicipalitV. I.L.B. (1941) Bom. 629 
•198 I.O. 1884^ 14BB. 278 

■ >8. 17 (1) (jii)^Cc 0 ipro>tnse“Agrffmcftt for l<an 
upon Urmt of kabulidt already txuuud^Neei fof 
registration, 

A compromise which is an agreement for a lease upon 
the terms of a kabuJiat already cxecuiedt amounts to a 
present demUe and has, therefore, to be registered before 
it become^ admissible. {/Jarnet^ C.J. and Fail Alt. 
JA JAODISH CHANDRA DEO v. BISESWAK LAL 
199 I.C.341«14 B.P 682»8BB. &47»23 P L.T. 
673-A.IB. 1942 Fat. 323. 

—3 17 (-2) CVl/—— Award^Charge (reaUa 
on land^Decru on^Award unngutered^Valtdtty of 
dicne when not impt ached or set aesde—Right of 
stranziT to ehallenge. 

Where a decree is pass'ed upon an unregistered award 
passed on arbitration which creates a charge on immov* 
able property, and it has not been set a^rde or challenged 
in a proper proceeding, it cannot be helJ that the decree 
is a nullity and of no effect, by reason of S. l7 (2) {pt) 
of the Registration Act. At any rale a stranger to the 
proceedings cannot challenge Its validity. {Broomfield 
and Wat sodtw. /J) KkiSHNAJI KONDO r NaRaVaN 
ANANT. I.L.R. (1012^ Bom, 183«200 LO. 

B.B. 406*44 Bom L.B. 166*A.1.B 1942 Bool 132. 
" S. 17 (2) {ix)^Endorsemen4 cl pa}mene oh 
mortgage deid^Admissibslity'^Vroof of extinguiikwsmt 
of mortgage. 

The wording of Cl« (ix) of S. 17 (2) of the Kegistra- 
lion Act clearly implies that an e^dol^emenl of payment 
on a mortgage deed ts also regardetl. a> a recti|R since 
the expression is **any other receipt'* and the limit¬ 
ation of the exemption from registration intended to 
apply to all such receipts including those which might be 
endorsed on the mortgage deed it.<lf. Although an 
endorsement made on the deed is inadmissible in en* 
dance to prove extinguishment of the mortgage, thU 
ban will not prevent irs bchtg taken into evidence in 
proof of the payment of the mone)\ A moiigage b not 
extlr>gul»htd only by a sub^uent agreement between 
the patties. It is extinguished ordinarily by operation 
of law after satij>faction. Thus a mortgage can conre 
to an end without any subM^ucni legisured agrearwent 
and in fact orJhutil) di«. lhi> being ^ there U no 
reason why evidence, either oral or in the nature of un¬ 
registered receipts should not W le^t to ptove actual ray 
menl of the mortgage dui % Oi^ceil c pa>mtri of the tall 
da« under the mofigage has teen «‘Uhri>ed, then the 
extingQi«hment follows as an inference of Uw. Wbrre 
the fuU ansoaut of the emutgage money laprorad to 
have been paid aud the uwtgafe boerd U p-edu<wd 


Irom the custody of the mortgagor, there follows a 
>)resumption under S. 114 of rhe Evidence .^ct that the 
uiOTtgagehaK been discharged. {Meredith, J ) KaM 
KUMa<v MISSIK kAM Nath Mj>SU<. 199 1C. SO 
-.14 E.P. 623*8 B.R. 486*23 F.LT. 46 1942 P. 
W.N, 44* A.l.E. 1942 Pat. 315. 

■S, 17 (2)1X1;—Enooiseiiient on mortgage deed 
of payment extinguishiiig mortgai 4 e—If exempt from 
regi>traiioh. See 1941 Dig., Col. 1070. NamaN v 
llAKl SINGH. l.L.B. (1942) Lab 324. 

-S. 23 A— fvT gtitriXlion^Limi^ 

ti{ion^StarUng point—Valiaity o! registration dis^* 
puled in written statement ^Finding by Court that it is 
tnpxuid. 

In a suit for possession on the basis of a registered 
deed, the defendant pleaded that the document was 
inadmi^sibJe in evidence as the re^detraiion was not 
valid. The plainiitt thereupon applied for return of the 
Jocument for presentation for re-registration but the 
Court feeling doubt as to the invalidity of tne registra¬ 
tion went into the question and gave a finding that it 
was invalid. The plaintiS then applied for re-jegistra« 
uon. 

f/eld^ that limitation une'er S. 23 A ran from date 
of the finding by the Court and not from the date when 
the pUmtif! knew about the plea tak<n by the defen* 
•Jant* {Almond, J.C, and ^Mtr Ahmads J) KhEM 
Chand r^. Chetan Singh 200 I.C. 632=15 B. 

PdSli. 8* A.l B. 1942 Pesb. 37. 

. 

■ ■ ■ S, 28— Sale detd — Vendor raiding in one 
datriet jhU conveying property in another diifri,t—- 
Vendur asking vendee to accept eonvtyanee of small pro¬ 
perty in hit district alto to tstablt registration tn his 
distriet—If renders registration invalid. 

Thtre iii nothing in law to piobibit a person convey- 
ing propeity in one distjictand residing and owning 
property in ariother disrria and asking the vendee to 
accept a conveyance also uf some small property in the 
district in wh ch he resides so that the sale-deed may be 
registered there and he may not be pm to the trouble 
and expense of a joumey to the other distria. It is not 
correct to say in such a case that the sale-deed is not 
validly registeted at the place where it b got registered. 
(Fail Alt and Shiarer, JJ,) SHAIKH MahoMED 

Yakub p. Shaikh abdul Manan. 21 Bat 710 - 
203 I.O. 422=16 B.P. 174=9 B.B. 85=A.I.B. 1943 
Pat. 48. 

I ^.2%—Seopt^/iulusioH of property to practire 
\ rfgisirattjn of sate deed in-particular tub diisrict— 
When fraud en regisIraticn^Froperty included exist- 
img end belonging to Vindor^Title patting to uendee-^ 
E/fiit—Rigistratson—■Validity—Oral ttidtnee to show 
intentiort—Admissibility 

Where some of the properties mentioned in a sale- 
deed doe* not exist at all or is property of which no 
cflectiveuseor enjoyment can be made. ibeaaPt-d.«d 

property within the 
I meaning of those words in b. 28 of the Ktetstration 
Act. Bat this prindple does not apply when th.^c pro- 
( periies. which ate alleged to have been Inc’u ic J 
the deed regbtered m a particular place, are described 
with such paiticwlariiy that there it no n all 

in identifying them, and belong to the vendor It 

' cannot be said in tnch case the sah-Jeed U r v 
I r.gisie.ed on the groond ol fraud on rcglstrsiMU. as 
ihe propeitie* can be elfe«iivel> u-rd ard rn> jrd 
' and as the title tothtm endoott dJ* ps'" lo il c wi cee. 
Oral evidence In lach a caaa to show ib*i i^v vendee 
intended not tv' lake potaesrion I'd ib«‘e pr.'jxjtie. and 
Intendad uliimatdy to •Uo* h'* tiik- to it 
, to be fxii>'gQUM ti irrvk'Srt when the 
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properties do exist and the title thereto passes 
to ihe vendee, though when the validity of the sale-deed 
IS impeached on the ground that it could not be legally 
registered in'a particular sub-district, oral evidence may 
be adduced to show that the properties in that sub-dis¬ 
trict which it purported to convey either did not exist or 
could not be ascertained with certainty or if it did exist 
and could be ascertained, were of such a nature that no 
effective use or enjoyment could be made of it. {Fatt 
Alt and Sheartr, //.) SHAIKH .MaHOMED YaKUB 
•.SHAIKH ABfiUL MaNAN. 21 Pit. 710*203 IC 
422=1 5 B.P 174=9 B.E. 86=A.I3. 1943 Pat. 48. 

S. 49—Admission to legisiraiion—Efiert, if 
renders valid tran.-aciion otherwise invalid under diffe¬ 
rent laws. Ste 1941 D:g, Col. 1071. Mahdmkp 
KHUDABUXtr. RaMCHANDRA RaO. 198 1 0 449 = 

14 E.N. 224. 

-S. 49 Appluability—Award under Bengal 

Agricultural Debtors Act. 

S. 49 of the Registration Act has no application to an 
award under the Bengal Agrlculluial hebtors Act 
iKoxburgh, /) FaZaL AHMAD I/. LTIM AU. 200 
10 34l-15R.C.68=46 C.W.N. S91=A.1B 1942 
OaL 337. 

" S. ^^—Effect af—‘Value cf unregistered doeu 
ment. 

Under S 49 of the Registration Act a document re¬ 
quired by law to be registered cannot if it is not register¬ 
ed be received as evidence ot any transaction, aflecting 
tbe property concerned. The document itself does not I p,ove 
create any rights or liabilities. At best it can serve I maL 
only as an admission, but it is not conclusive evidence - ' 

of the fact admitted. It can no doubt operate as estop¬ 
pel if tbe necessary conditions are present. {Sbirre/f S 
M.andSathe, J.M.) GaNESH r-. SONDAK. 1942E 
D. 601=1942 O.WN. (B.E) 411=1942 A.WB. 

(Eev.) 288=1942 0 A. (Supp) 314. 

8 49-Scope—Sale deed—Vendee asked to pay 


I BEOISTBATION act (1908), a 49. 

possession. It was found that the 
possession of tbe plaintiffs from I9l8 to I936wai 
openly under Ihe right created by the document and to 
the know ledge of the appellant, and ihat'their owner» 
ship of the perpetual tenme had beconie complete. 

Held that the document of 19l8, being unregisterod 
could not affo t the property or be received as icence 
of any transaction affecting the property by reason of 
S. 49 of the Registration Act. yet it could be looked at 
as evidence for the collateral purpose of showing the 
character of the posses'ion taken and held by the 
plaintiffs (the grantees under the deed). 

Held, PutAett thu the plaintiffs had acquired a 
permanent tenancy as mirasdats and occupants of the 
land by prescription, and such a limited interest could be 
acquired by adverse possession. {Broomfield and Stn, 
fj.) VISHVANATH HaIBAIRAO v RaNGaNAIH 

DHondo. liE. (1942) Bom. 696 = 203 1.0.238 
= 16 B.B. 203= 44 Bom.LB. 534=4 LB 1942 
Bom. 268. 

— -S. 49, Proviso—Applicability—Partition of 
Joint Hindu family— Nature and scope of— Unregistered 
document—Admissibility . See 1^41 Pig., To). l072. 
GaNhaT GaNGaJI •. NAMDKO. 1 L B. (1942) Ntf. 
73. 

8 . 49, Proviso — '‘Collateral transaction"— 


off mortgage and to pay surplus to mortgagor (vendor) 
-Subsequent agreement abandoning claim to surplus 
which may remain after redemption— Agreement not 
registered—Admissibility in evidence. Jrt RiClSTRA- 
TlON ACT, S. 17 (l) (0- 43 Bom LB 1014. 

-S. 49—Unregibiered document—Cieation of UHc 

—Operation of equitable doctrine, ; 

1072 Shan KRit'. Milkha Singh. I.L.B. (1942) 
Lab. 79=197 1,0. 282=14 E-L 221. 

-Ss. 49 and 17 -Unrtgistered 

Purchaser let into possession by vendor--Whole of 
consideration made good—Position of purchaser. See 

1941 Dig.. Col. 1072 SHANKRI 

I.L.E. (1942) Lah. 79 = 197 1,0 282*14 B.L. 221. 

-8 49 —Unregistered sale—Use to which ii can 

be put. ' See 1940 Dig.. Col. llO;. UMAR HaJI v. 
BADRI Das. I.L R. (1942) Nag. 146. 

g 49 , 'Bxo'^im—Applieabiltty—Collateral pur- 
pgst^Lease deed creating permanent itnaney but un 
registered—Usitt entering into possession and holding 
adversely lessor for over 12 ytars~~Effttt of—Admit- 
ttbility of lease to prove nature of pos/etsioH of lessee-- 
Aeguisstion of permanent tenancy—Adverse possession. 

The father of the appellant, the inamdar of a village 
executed on 4th November, 1918, a document purporting 
to grant in favour of the plaintiffs a perpetual tenancy 
ofMrtain land on condition that they were to pay the 
Lsessmenr and local fund. The terras of the document 
were such that it would create a permanent tenancy, 
but tbe document was not registered. The plaintiffs, 
however, entered upon the land by reason of the deed 
and held possession under it till 1936 when the appellant 
forcibly d^possessed them- The plaintiff* thereupon 


Meaning of—Partnership — DlfSolutlon—Suit for ac* 
counts-Partnership deed referring to leases of {mmo- 
vable property—Derd not registered—AdmioMbiliiy to 
partnership. .Tee )94J 1 >ig., Col 1073. RADHO- 
ALUMAL V. ALLAH BaKSH. 198 X.O 720 = 14 
B 8.161 = A.I B. 1942 Slud 27. 

S. 49, ProvliO Unregistered least — Admissibi¬ 


lity—Froof of ch trader of letste't possetiion. 

Under the proviso to S. 49 of the Registration Act. an 
unregistered lease which requires to be registered under 
S. l7(l) (d) of tbe Act is admi-slble in evidence for the 
collateral purpose of evpiainirg the character of posses- 
»iot> of tbe lessee. Tbe provleo by specifying the cases 
in which an unregistered document may be received as 
evidence does not exclude its admissibility for a collateral 
purpose. It cannot be received as evidence of any 
transaction affecting the immovable properly. Its use for 
the purpose of establishing the character of possession 
does not amount to using it as evidence of any transaction 
affecting immovable property within the meaning of 
S. 49. {Pal J.) SURUCHIBaLA RAY S'. SURUJ MIA. 
46 0 WJ2,419. 

- (M amended in 1929). 8. 49. Provl»-f^«r-r. 

gistered sale deed—Suit for specific performance of con¬ 
tract to tell eonlained in—Maintoiiubihty—Lawin 
Afa iras. 

Under tbe proviso added to S. 49 of the Registration 
Act, by the amending Act of 1929 an unregistered docu¬ 
ment affecting immovable property may be, even if not 
repsiered, received in a suit lor $peci6c performance as 
evidence of a contract. An agreement to sell cannot, 
according to the view prevailing in Madras, spejt 
out of a sale-deed and cannot form the basis of a smt 
for specific performance, and it may be ihattin the 
absence of a specific agreement to sell a property, it is 
not possible In the Madras Presidency to regard an on- 
gistered sale deed as sufficient to support a suit for 
specific performance of a contract to sell. Butitdoe* 
not follow that an express contract to sell must ne^* 

sarily be regarded to have merged in a sale deed, when 
that deed is not accepted by the vendee or happens to 

be Incomplete in regard to its terms or is otherwi** 
legally inoperative {Abdur Rahman, J.) '^**i^* 

SUBBauma f'. SUBBfAH. 66 L W. 663-1942 M.W. 
N. 671=A.Ut. 1842 Mid. 716. 
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BEaiSTSATION AOX (1908), 3. 60. 

S. — Prttumption — Aimitn^tn 

#/ iMicutiQH hit^rt Ripstrar^ 

Re^suation is a solemn act to be performed in the 
presence of a competent official appointed to act as 
Registrar whose doty it i> to attend the parties during 
the regUtration and see that the proper persons are pre- 
•entf are competent to act and are iJenti 6 ed to bis satis 
faction and all these things done before him in bis 
offiaal capadty and verified by his signature will be 
presumed to be done duly and in order. Consequently, 
where the thumb impression of the executant appears on 
the Registrar's endorsement and^the Registrar appar- 
entiy satisfied himself by enquiries Yrom a wiinebs to 
eaecurion and registration who was known to him that 
the executant was the person who bad executed the 
document and admitted its execution before him the 
admUsion of the execution of the document by the exe 
cotant must be deemed to have been prosed by (he 
endorsement of the Sub Registrar in view of the provi* 
lions of Ss. 59 atsd 60. {^Almond^ y«C. and Md. Ihra' 
Am.y.) ahha Walayat Shah v. Mt. Mahbub 
8041.O. 827«> A.l.B. 1942 Peib. 83. 

* 8 . 60 -Sub-Registrar a endorsement— If relevant 
for proving execution of do^ment. Su l94l D g.i 
CcK 1073. H \RNAM SrNGH V. in. OFflCIAL KtCEl- 
VSR. 197 X0. 681«14 BL 261. 

-8.60 and Evidence Act (1872), S. dl-Valui 

pf CirttficaU of rtpstraitfjn'-^h substantive evtdenct of 
oxiCution^Mere proof of aamission of exeeutson^Jt 
soUsAts nquiftments of S. t7^ Evidence Act. 

The certificate of registration has an evidentiary value 
attached to it by S. 60 of the Registration Act. But it 
ii made applicable only for the purpose of proving that 
Ihedocumtnt has been duly registered and tbit the facts 
mentioned in the endorsements made under Ss. 52 and 
58 of the Act has occurred as (liete mentioned. It 
proves the admission of execution by the person who 
purported to execute the document. It maybe con* 
sidered for the purpose of corrol>oration» bat it cannot 
serve as substantive evidence. Admission of execution 
though good against executants and their repre^entattvea 
would not oe binding on third parties. Mere proof of 
admission of execution woild not satisfy the require¬ 
ments of S. 67 of the Evidence Act which requires that 
the lignuture’of the executant niust be proved to be in 
bis handwriting. (Niyogi^ /) BUt AKIDAS HaFDaS 
Mahisawi V. Sk. Chotu Mahomfuan. I.L.B. 
(1942) Nag. 661-200 I.C. 194-14 B.N 326- 
1942N.L J. 2U-A.I B. 1942 Nag. 84. 

■ -■ "Si. 77 and 23*A—**A'//irr</ to order the docu 
ment to leregistertd'^—Refusal to register by Registrar 
^If covered. 

The words ''refuses to order the docunient to be 
registered^ cover both cases, that is to say, where the 
Registrar refuses to order the registration of a docun.ent 
in his own office or where he refu^e^ to direct that the 
Sub Registrar should regUtcr it. iAtmmf, J.C, and 
Mir Ahmad. /.) Khkm t HAND (/. CRETAN Singh 

2001.0.632-16 B. Peah. 8 -A.IE 1942 Peih 3 ? 

Sa. 77 and 2i'A^'*Repsterea'"*^Aefus4t tore^ 

register^/f imetkded. 

The vfotd “rcRislcjed” in S. 77 indude* re-re|i»tCTeJ. 



BBLlOIOUa endowments. 

SitsJi . (1) Hindu Law—r*ugious Endow 

HINTS. 

(2) >fAHCMCnAN Uw-WAKrs. 

(3; RlUOU'US EsrOWMINTS ACT. 


BEVENTO BECOBD8. 

(4) Mad. Hindu Bbligious Endow¬ 
ments act. 

-Ac |Ui>iUons by individual members of religious 

frjternii)—If become* properly of insiituiion-Udasis 
—Governing rule. l041 Dig.. Col. J074. COM- 
M1TT*E Of MaNAOEMENT OF GURDWaRA PENJA 

Sahib ir. Mahomed nawaz khan. Il.E. h94l) 
Lah. 803»I.LB. (1941) Ear. (B.O.) 110»74 O.L. 
J. 428*23 PatL.T. 1 IP.O.). 

~ •-Dedication—Onus. S(e 1941 Dig.. Col. 1074. 

Committee of Management of Gukdwara 
Penja Sahib *». Mahomed Nawaz khan ILE 
(1941) Lab. 80S*I.LB (1941) Ear (P.O.lllO- 
74 OL J. 428 = 23 Pat.L.T. I (P.O.). 

—Mulb—Mahant—PaxiDVri and powers of—Jf 
mtrt manager of muih preptrty^Offiet and property’^ 
if pati Uinker. 

Although math properly may not vest in the Mahant 
as owner, it is be that has the right to in possesnon. 
The properly is attached to the office of mahant and 
none bui the mahant has the right to nold the property. 
The properly pas>e8 with the office. There is no dis¬ 
tinction between the property and the office of the 

endowment. The one is atiacberl to the otlier. W’here 
the office of mahant devolves by succession the successor 
not only succeeds to the office of mahant, but, by virtue 
of such office, he acquires the right to possession of the 
muth properly. Although the portion of a mahant is 
that of a manager, it does not follow that the ma/iun/ 
has no higher right than a mere manager. He has large 
powers over the property of the muth akin to those of 
an owner in trust. He has some interest in the «or4 
property which on his death devolves by inheritance on 
hi. successor. (.DhaiU and Chatteriee, J/.^ Krivhna 
DEVANAND Kam;ee t . Kapildeo KaM/EE. 21 Pat 
197=198 I.O. 636=14 E.P, 468 = 8BB 429 = 2SP 
L.T. 647=1941 P.W N. 766«A,I.E. 1942 Pat. 26 L 
Religious offi e—Alienai/on—Validity—Offiie of 
trusteeship—Relmquishment In favour of one in line of 
succession, but not next heir—Validity of. See 1941 
Dig., Col 1075 JaNAKI AmmaL v SaNIF.EVi Chut 
TIAR 200 1 0.698 = 16 B.M. lU-fmi) 1 M 

LJ. 610. 

BBLIQIOUS OrriCE - Devolution — fieudUaro 
office—f t ean be dtxerttd or alienated by holder ^ 

In the case of a religious office which is hereditary 
there is no room left for disposing of the rlphts and 

assignments and settlementsf nor can 
1 '“'J/**** *.* ^“ *‘ any time be diverted accoidine 
to the whim of any particular holder. {Mo. kett and 
A^unhi ^aman, yy.) MaHOMEO HOOSaiN FaROKI 

HUQ. 202 10 323-16 RM 482= 

LJ IM. 

EES JUDICATA. 

See C. P. Code. S, il. 

SEVENDB PBOCEEDINOa-R« 

in correc/ton of potman papers eau^^If 
judicata rwirrfwrtrf deelaratim tuit^^Lt*, 

tuck pro:eedin^,nding LZ, 

Thwgh an order in a cortection of paiwari noer* 
case ch^ not operate as iud,.„ea In 

> compromise would be binding on 

the parties in ^bsequeut proceedirg^. (Sothe JM) 

1942 0*W N i J*** ° ^ (Wp/bO- 

EEVENUE BEOORDB —Cniritt »» </ // '♦-r#,— 

^ atne% 
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EEVBNUE EECORDS. 

The mere defini'i m of shares in the Revenue Record 
is not conclu'ive tittt it does nJi follow from it that i' 
has no evidertiiary value. {tVivogi, y.) WaSam 
NILKANTH POTtV V. BaLU’ANT KaO.1912 N.L.J 
478. 

— ■ 'fChasra — Value. 

A Khasiais normally a field book containing a list of 
the tenants in occupation of agiiculiural land and it i'- 
not one of the registers which are include • in the record- 
of-rights which carries with it a presumption that thr 
statements made in it are true. (Allsop and Veftria. //) 
Pin MOHAMMAD .'^tc ETAVV OF STATE 203 1. 

C. 74* 15 R.A 198* 1942 A.L.W. 616= 1942 A L J 
422«1942A WE. (HC )287=A.I.E 1942 A. 363. 
——Khewat—Enttitsasio rent—Evidentiary Value. 

l‘Ml D g., Col. 1076. HuMAYt'N Reza K TaRIM 
CuakaN lEWAM. A I.E. 1942 Pat. 83. 

_ — SeUlenient entry —/'r esumption of correetneti. 

A settlement entry cannot be held lobe incorrec 
^eifcly because eatlier entries aie inconsistent r^iib it. In 
such circumstances the presumption on the other harrd is 
that the setllc-mcnl entry is the mote correct of the two 
iSfurr ff. SM. awl Sathe, JM) TaLUQUAR v 
HaSHMaT. 1942 0A (Supp.) 209=1942 O.WN 
(BK.J330 = 1942 E.D. 419=1942 A.W.E. lEev-l 
189. 

•Se'tUment entry—Pretumptiou of truth. 
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A settlement entry lupst be presumed to be true until 
the contrary is shown. The mete fact that a documern 
of 1873 is pftrduced is not enough to prove that the 
entrUs of the settlement which took place 8 
were necessarily wrong. 

M.) BRUNaRAIN SlNOH 

1942 O.W N. (B E.) 229 “]042O.A. (SUPP^) 

= 1942 B.D. 296=1942 A.W.E.^Be^J aoo \ / 

1942 A.L.J. (Supp ) 28. ^i^fr-Bed 

tf—Ow.itrship--fitghtof ^ navigable 

ruUs-Aopluahtltiy ^onundari taking 

river—Right of’ . Gmernm-nt—Effeet on 

possession without obffstto y 

right of Cnnvn. ^^vicable river in India is vested 

The bed of a jf ^ot a factor in deciding the 

in the Crown. Lfsuch a river in India. The Eng 

ownership of the ® • J ^ggard to riparian ownership, 
lish common law f^“'®- . _oijcable to India wherecon- 

without modification, officials of the 

dilions are allowed the proprietor of a zaroin- 

Revenue departm , .^pj^asQf new formations in 

a„ito in itself affect the 

^r ? HTHAPORAM ». SECRETARY OP STATE. 
?V?rn 942 Mad. 632=65 L.W. 217 = 1942 M W 
^^"?25 = A 1^1942 Mad. 406 (2)= (1942) IM.L. 

J. 344. 

<JAT-P or GOODS-C. I. F. contract—Printed form 
wUh typewritten portiop-Conflict-Construction-- 
Contract for sale of goods to be delivered m two instal* 
ments-Wrongful refusal by buyer to take dehvery of 
M in.talmen.-Ki6h> of seller to cancel con.rac, and 
claim damages. See 1^41 Drg-. Col. *977. bHA 
MoSlCHAND KES.RIMULL* ». ASSOCIATED AGEN- 

n?s I L E. (1942) Mad. 33 = 201 1C. 2M=16 B. 

V or GOODS ACT (HI OF 1930). Ss. 18 

?6_Tran<fer ofshares in company—When complete 

_When passes—Agreement to transfer and 

Certificate-Effect of. 1^1 Dig, 


SEA CUSTOMS ACT (1878). 3.188. 

Col 1078 Kuppiah Cheity'v. SaRaSWATI AmmaL, 
2001.0. 615=15 E.M. 101={l94l) 2 M.L.jr 671. 

- S. 64 (4)— Contract rescinded by exercise of 

light of le-sale by seller—Arbitration clause in contract 
— If wiped out. 5^^1941 Dig.. Col. 1079. ( HaNDU 
Lal Parma Nand v Grahams Traihnc; Co. 
(India), ltd. IL.B. (1942j lab. 788=1981.0.17 
= 14 EL. 296 

SEA CUSTOMS ACT (VIII OF 1878), S. 30 (b) 
—false deelaratun of real value of goods imported— 
Proseeution for—proof rtquirid. 

In a prosecution of an importer of goods for abetment 
of cheating by causing a false declaration (0 be made of 
t he real value of the goods as defined in S 30 (^) ol the 
Sea Customs Act, it is not sufficient to prove that ibe 
Customs Officers in fact applied S. 30 {i) of the Act, or 
that the importer sought to have the real value deter* 
mined under S- 30 (A) It is incumbent on the prosecu¬ 
tion to prove that those conditions were fulfilled which 
emiiled the Customs Officers to apply S. 30 {6) and not 
•S. 30 (u). In other wotds. the prosecution must prove 
that the price mentioned in S. 30 (a) could not be ascer¬ 
tained. {Barley and Lodge, JJ.) .-UPtRlNTRNDENT 
A.'ID KEMEMBkANCFR OP LEGAL AFI-AlkS. dENG^ 
r.. 11. C. PATEL I L.B. f 1942) 2 OaL 62 = f I I 0. 
338=16 B.O. 190=43 0T.L.J. 661=46 C.W.N. 414- 
A.I.E. 1942 cal. 361. 

■S. SO {b)—Real value of imparted goods—What 


,j _ Jmporter giving estimate of real value and fueni- 

thing false esddruee in support —// guslty o' theating. 

The mere /act that an importer paid a parfitular price 
for a particular goods is not sufficient to prove that that 
price is the real value for the purposes of S. 30 (i) of 
the Sea Customa.^ct, It must be shown that goods of 
the like kind and quality could not be dcliveted at that 
place at a lower price. Therefore, an offence of cheating 
by “caiising a false declaration to be made of the real 
value" o/ goods cannot be made out against an imporier, 
when all that ia alleged against him is that he gave an 
estimate of the real value of the goods Imported and 
furnished false evidence • in support of th* t e'limaie. 
{Bartley and lodge. //.) SUPERINTENDENT AND 
Remembrancer of Legal affairs. Bengal o. h. 
C PA'-BI.. I.L.E.(1942)2 Cal. 62^1 1.C. 338- 
16 E.C. 190=43 Cr.LJ. 661=48 O.W.N. 414-A.I. 
E. 1942 cal 351. 

•Ss 188 and Scope— Jurisdielion of Civil 


Courts—Order of eonfiscafion by Collector—Revision 

before Central Board of Revenue— C-nhrmation of 
order after hearing party's eounsel-CiVil suit Com- 

wKre by an act of Legislature power, a.e * 

person for a public purpose f.om which 
may receive an injury, if .he method of 
injury Is indicated by the statute, the <>.8 nary ju^ 
tlonof Civil Courts is ousted and a sol 
Where an order of confiscation J® 

Collector under the Sea Customs Act u t^Jen up to the 
Central Board of Revenue under S. l88 of the hej 
Customs Act and the Board confirms the 
S. 191. after hearing the advocate P"?'J jp 

ed and no attempt is made that the Boa 

passing the order has in any way „o 

plesof justice or the provisions of the Act, 

right of suit in the Civil Court even if P^'^ujtbe 
the Collector of Custom.* was not in ^ 

Act or with the principles of justice, The 
definite remedy provided by the Act, r/.., a 
tion under S. l9l of the Sea Cu*toms Act. no a l « 
wiU lie. (AT#/./, /.) CHOCKALINGAM CHKTTIAR 
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SECOND APPEAL. 

COTlRNMrNT OF MADRAS. 66 L W. 498-A.I.R. 
1942 MkL 704- (1942) 2 M-L.J. 193. 

SECOND APPEAL. 

See C. P. Code. S. lOO. 

SIND CHIEF COT7ET RULES, PROCESS FEES. 
ItCQ V — Applicability—Sate by Commissioner or 
Receiver—Levy of poundage—If jasti 6 ed. See C. P. 
Code, 0. 21 . Rr. 64 and 65. IL.R.(lfl42)Karl96. 
SIND FRONTIER REOUIATIONS (1892), S. 8 
—Scope—If governs S. 13. See CR. P. CODE, S. 439. 
LL.R, (19421 Kar. 246. 

"S Scope—Order under S. 476, Cr. P. Code 

—If can be referred. 

The functions of the Council of Elders are akin to 
those of assessors, but the questions which may be re¬ 
ferred to the Conncil under S. 8 , Sind Frontier Kegu^a- 
tion, are the guilt or Innocence of prrsons accused of 
offences punishable under the Penal Code with death or 
transportation for life. • An order under S. 476, Cr. P. 
Code, is not such a question. It is only a finrling that a 
prosecution i» expedient. {_Davit. C.J. and IV/jion, 
KARA.MDiNt'. Emperor. T.L.R. (1942) Ear. 66 = 
SOOLC. 630=16R S. 2=43 Cr. L. J. 706=A. I E. 
1942 Sind 76. 

■' S. IS—Scope—If controlled by S. 8 —Jurisdiction 
of Sessions Judge—Trial for offence under S, 366,1. P. 
Code—Order for stay—Legality—Revision by Hiph 
Court. See CR. P. CODE., S. 439. I.LE. (1942) 
Eat. 246. 

SIR— Joint sir —Entry as to conditions. 

If all the sub-divUions of a particular plot is shown 
to have formed one Joint n> ,44<rrtf at any tftne then it 
might be treated as the Joint sir of all the persons whose 
names are entered. But if separate sub-kbatas have 
existed from time immemorial, it would indicate that 
each party had not only separate possession but also 
separate title- {SatAe, JM) Taluga KaORI v. 
Ram BrichH MiSRa. 1942 O.A.'( 8 upp.) 489 (2)» 
1942 O.W.N.(B.R :648 

SOCIETIES RE018TRATI0N ACT (XXI OF 
1860>—Society rc^siercd under—Position of—Status 
and rights of members—Suit on behalf of society— 
Frame of—Right of individual members to maintain 
action. See 1941 Dig., Col. 1082. KRISHNaN v. 
SUNDARAM. 197 I.O. S08-14 B.B 209-I.L.B. 
(1941) Bom. 497. 

SPECIAL CRIMINAL COURTS ORDINANCE 

(II OF /ippheabtltty to pending eases. 

The wide powers given to the District Magistrate 
under the Special Criuunal Courts Ordinance of diieciing 
what cases shall be tried thereunder.cannot be limited 
by bolding that he has not the power to direct that a 
cate, which is awaiting trial in which no proceedings 
have taken place, shall be tried under the ordinance. 
{TAomas C. J.) BHACWAT DaTAL BAIJAL V. EMPE¬ 
ROR. 2031.0. 605-1942 0 A. 674=1942 A.W.R. 
(0.0.) 346 (3)-1942 O.WJJ. 706-1942 A.LW. 676 
-1942 A.Or.0. 843-44 CrJiJ. g2-A.lR. 1943 
Otldb 44. 

■ ‘/f retrosfeetirein operaisoti. 

There it no express provision which raakcis the'Special 
Criminal Coana mdinance applicable to offences com¬ 
mitted before the ordinance came into force. But from 
the wide powers which have been given to Piitrlct Mag 
iKratea to direct what cases should Iw tried under the 
ordltratrce it can reasotrably le said to apply to all 
oflFenoas comraiyed whether before or after the orJliuncf 
came into force. (TAomat. C. J.) BhaowatDaval 
Baijal *. KmPkror. 9031,0. 606-1942 0 A S7a 
- mSA-WE (oa) 346 (8)-i9*a O.WJI 706- 
V. D. 1W8-W 
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SP. OR. 0. OEDINANOE (1942), 8. 6. 

1942 A.LW. 676=1942 A. Or. 0. 213~44 Cr.LJ 92 
=A.I.E. 15143 Oodb 44. 

- // ultra vires tAe Governor General — If has 

r^tr^sptitive 

The special Criminal Courts ordinance Is not ultra 
virts ihe Governoi^General. 

(Per Majonty of (heF.fi.). Offences committed even 
before the date o| the coming into force of ordinance can 
be tried by the special judge ur^er the ordinance. 
Uqhal Ahmad, Colhster and Baipni, J /.) SaLIO 

Kam V. Emperor. 1942 A.W.B. (H 0.) 392 (i)« 

A.LW. 726-A.I.R. 1943 A. 

26 (F.B.). 

- Prceetture—PoUee report made on 30—S—1942 

—decused remanded on 23—8—I942r<7/ 6—9—1942— 
Trial eommeneed on 4-9-1942-// illegal or defee- 
itve. , 

There is no provision in the Special Criminal Courts 
Ordinace of 1942 or anywhere else providing ary special 
peric^ which the accused ought to have after the sub- 
misMonofthe charge sheet and before the commence- 

accused were remanded on 
26 8 1942 until 6—9—1942. A police report dated 
30~5~1942 was received by the sub-divisional magis. 
irate on 1-9-1942. On 3—9—1942, the District 
Magistrate submitted the case to the sirecial Judge for 

trial on 4—9—1942. though remand bad been given till 
6—9—1942. 

/fell, that though it might have been desirable that 
the trial should not commence before 6 — 9 — 1^2 it 
could not be said that in the matter of fixing the date 
of trial any provision of law was contravened or that 
there was any illegality. {Potvland, /.) EhJPBROR i/. 

SajiwaN Mahton. 1942 P.WJI. 219=28 P.LT. 
684. 

-(a* amended by Oedinasce XLU of 1842>— 

^<^f*^f^P‘’’^Jjo»ff-OffeHeteommsfled sn BsAar on 

Procedure under ordinance — dppiieabi- 
Isty—Bihar nc/iAeation of 20—0—1942—£/feel of 
The Bihar Notification dated 2l8t August, 1942 
laring that the Special Courts Ordinance of 1942*is in 
force in the Province of Bihar, is plainly intended to 
refer to the ordinance in its amended form. i.c 
amended by ordinance XUI of 1942. and not in iu 

ordinance was 

not In the Bihar Gazette uiuU the 26th 

August. 1942, It having bwn enacted on 1^8_1942 

^d published in the Gazette of India. S. 1 of the 
Amended Ordinance specially enacts that the ordinance 
^all come Into force at opce. which means, the date of • 
!,'? committed in Bihar on 

nance as amended bv the Amending Ordinauce XLII 
of 1942 . (WaJ. /) EMPEROR a 
MahtO. 1342 P.WJT. 219-83 P.LT. 684 ^ 

- TotoAa/ofeneetafplieailc, 

Itis forthe exeixtjvo authoriUea concerned locoosJ- 

der and decide what offences aball W tried 
Special Criminal Court. Ordlnanoe It is ^ 

SpecU! Judge to alt in Judgtnent on the Di«ri« SjlcS 
trate and make enquiry .nnd dedde whether a parricide 
offence was or connected with ihe*»i« ^ 

emergency referred to in the ordinance 1 ^^-..,!/^ /\ 

BhaGwat DayaL Eaijal r. Empiror ia/n 
605-194i O.A. 674-184J A.Wi S a i 
1942 O.W.N. 7M-1942 Aiw uiul (in 

-a 6—/ roeedure -d.ensed asieJ eo 


m.ne f^meentim wlhwsas after tAargr-Pefmmfir 
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SP. OR. 0. ORDINANCE (l&42), S. 8. 

adjournment—Refutal^ Omistion to give reatont— 
Legality. 

Where a charge is framed and the accused is asked 
which of the prusecution witness^ he wishes to cross- 
examine. the accused is per.niited 'by S. 256, Cr. P. 
Code to ask for permission lo answer the question at the 
next bearing of the case and to request an adioornment 
of the bearing'for that purpose, ouch a request under 
S. 256, Cr. P. Code, can De refused by the trying magis¬ 
trate for reasons to be recorded in writing. The 
Special Criminal Courts Ordinance does not, bgwever, 
require the special judge to give any adjournment ■for 
any reason unless he tninks it necessary in the interests 
of justice; and though it nuy be preferable for the 
special judge to give some reason fur refusing the re¬ 
quest for aUjuuininent by the accused to enable him to 
say Which of the prosecution witnesses he would cross- 
examine, it cannot be said that a bare refusal without 
giving reasons is contrary to law, nor would it be just to 
make too much of the tact that in certain aspects the 
accused has not been able to make a complete defence 
or to fully develop the points taken or suggested. (RvW 
land, J.) EMPEKoR v. bAJIWaN MaHTo! 1942 P. 

'W.N 219*23 P.L.T. b81. 

- -ias ameaded by Ordinance RLH of 1912>, 

S. Z—RcVitW—RfOceUure to be tottowed, 

S. 8 of the Special Criminal Courts Ordinance which 
provides lor a review lays down no particular procedu'e 
to be followed in dealing uiih the proceedings in 
review. The procedure which is ordinarily followtrf in 
the High Court in dealing with a death reference under 
S. 374, Cr. P. Code, is ihetelors to be followed as far 
as possible, with this dificrence, namely, that the 
ing 19 before a single person nominated under S. « In 
stead of before a Bench of two judges as in the 9 
Referred Trials. [R.wlond,/.) 

WAN MAHTU. 1942 P.W.N. 219 = 23 P.L T 6»4* 


SPECIFIC relief act (X877), S. 23. 

SPECIFIC RELIEF ACT (1 OF 1877), S. 9- 
Exclusive possession in the case of co-owfiers-.If 
possible. 1941 Dig., Col. 10S2. ABbUL AZIZ p. 
bHEiKH Amir. I L.R. (1942) Nag. 322. 

—;—^S. 9 and Civil Procedure Code—S. 116- 
Mainiainability ofsuit—huit for possession—Noquesiion* 
of tenancy alleged or admitted—Order or decree under 
S. 9, Specific kelief Act—Interference in revision. Set 

1941 Dig., Col. 1083. Rajai SI^Gh v. Suraj BaU.' 
197 1 0. 554=14E.O. 327*-A.IR. 1942 Oudh279. 

- S. 9— ^«/r on title—Deeree on bans of possession 

—If cats be granted.. 

Where a plaintiff bases his suit on title, be cannot be 
given a decree for possession under S. 9 even if be baa 
been dispossessed within six months of the date of the 
suit. {Atmond, J C.) HaLSM YASIN ». MISTAKIM 
ALAF Din. '19810. 290*14 R. Posb. 70*A,I.B. 

1942 Pesb. 8. 

^.22-Disereti6naty nature of the remedy of 
sped fie performance—Exirtise of discretion—Jsjstif ytng 
eircumstonees. 

According to S.22, Specific Relief Act, the jurisdiction 
of the court to decree specific performance U ciscrelionary 
Where one of the defendants was an idol and the other 
was the person « ho transferred the property to the idol 
with deliberate iniemion of avoiding the claim of the 
plaintiff, it WAS held, that the idol was above all earthly 
Hardships and that the circumstances did not justify the 
refusal to exercise the discretion in favour of the plaintiff. 
lAfadeley,/.) SRI MahadEOOI BeLD/O I’RASAp. 
204 r.a 263 = 1942 A. W.B. (O.C.) 349=1942 O.A. 
641=1942 0. W.N. 662=A.I.B. 1943 Oudh 89. 

——S. 22 —Speeifie performance agasnsi subtcqutnl • 
purchaser imth pre cmption right—If can be decreed. 

Where. specific performance is sought to be enforced 
against a subsequent purchaser who bas got a right of 
pre-emption, the Court should, in the exercise of Us 
discretion nnd r S. 22 of the Specific Relief Act rcfusd 


SPECIAL MARRIAGE ACT (III OF 1872). - v decree specific performance. 'Chatfer/i and 

and Scb. 2-Eengal Forms Aos. Ib22 and loeo ..... .. 

Commented on. nC full age" and 

The words ‘‘when tbe parties 
, the words‘‘when the bridcgioo and 1623 

bride minor” iu without the sligh- 

respectively which pe,^,siin of the slatutoi) 

test legal justification " a,, ^ party may have 

fbrm, iire ^Liitv arxording to the personal 

attained the age of J’®jj. g/uject and still be under the 
law to which be ^ incapable of contracting a 

age of 21 years and the^r^ the father’s or 

marriage marriage between a bride below 

jjuardian’s h,Mp£,room over 20 years solemnised in 
21 yeaf®*"® 1622 without the bride's guardian's or 
Bengal Form N ^ (^Panekridge. J ) DOLLv 

father’s fffsenl is ithahi. 2011 0. 470* 

?R A I R 1942 Cal. 42 

ilrflFlO PBErOEMANCE - Jurisdietion- If 
bo Registration Act—Person not presenting 
j^iment for registration—Right to maintain suit for 
L .ittrationer for specific performance. 

Plaintiff who has not presented bis document for 
re»isiration can maintain a suit either to get it registered 
ot^o compel his vendor and a third party to e^ute a 
,iew deed in "hi!, favour and register that new deed. The 
Reeistratior. Act does not toutb or .iftect tbe equitable 
Sd etion possessed by the Civil Courts to pass a 
r* for specific performance where circumstances 
•« entitling the plaintiff to such a decree. (Agarusa/a 

and Aferedti^ I.C. 260*15 R. P. 42=81 S. 23 (c) was specifically deigned to 

' 776=^03 P.E.T. 680“ A.l.R. 1942 Pat. 311. • ai where senior irember'* of a family rompr m 

B,R. 7»o •* ' 


Shearer, JJ.) DuLHIN RaJKISHORK KUER V. 
MAHOMED Qaivum. 198 I.C. 890=8B.R. 476*14 
R.P.B16*A.I.R. 1942 Pat. 366. 

— - 8. 23 {b)—Contract — Assignability—Limits— 

Assignment of right to obtain reconveyance of property 
sold—Rights of parties. 

A contract is ordinarily assignable, and under S. 23 
b)ot the Specific Relief Act. specific perforniame of a 
contract may be obtained by the rcpicstnutive in 
interest of any party thereto excepting m ca»e« where 
any personal quality of such party is a material ingre* 
diem in the contract-or where the contract provide 
that the interest shall not be assigned. W here on a sale 
the vendor obtains an agreement from tbe vendee to 
reconvey the property on certain terms and he assigns 
that right to obtain reconveyance to hts own daughter 
tbe vendee irbound to reconvey on her complying with 
the* conditions and isnotentiiled to demand fuitbcr 
money for doing something which he was ^nd to do. 
(Pollock, /.) KRISHNARAO V. BALWANTRAO. 1942 

———S.^3 {c)—APPlicaiilittr~Compromise of 
ful claims between members of same 

If to be parties—Person not aetual party It 

eempromise—Right tosueon. ^ c- u ««,ld 

There is neither principle nor authority which 
justUy a Court in bolding that there can be no 

mhe of doublfuldaims between members of toe 

yarwala family, falling under S. 23 (c) of the /.jjjjj. 

GuNEl 1 Act. unless it is between all the members of tb 
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j SPECIFIC BELIEF ACT (1877). S. 42. 

A suit a mortgagor /or a declaration that he waj 
I thetuilpr^pnetor and that another had no longer any 
mortgagee rights over the property in issue which could 
be atiached by one who had obtained a decree against 
the latter, is maintainable under S.42, Specific Relief 

Act. (TAomat, C.J., Agarwal and Mad-lty, jj\ 

ShEORAj SINGH p. GaJODar Prasad. 20310 13*1 
ft is S’ AWE. ( 0 . 0 .) 318 f2)=i942 

404=»AJ.E. 1942 Oudh 

ubD (x .0.) 

- 7 — S. 42—Declaratory suit ~ Maintainability- 
Right to consequential relief arising during pendency of 

SULEMAN V. Abdul 
ShaRoor, I L.B. (1941) Nag. 736. 

——S.A2~Dei/atatary juit—men not maintainaile 

^utt far deelaratton that ex parte deeret was tmll and 
vcta* 

Where a suit was brought for a mere declaration that 

iff***,? passed against the plaintiff 

was null and void on the ground that it was obtained by 
suppressing the processes of the Coutt. ^ 

/fttd, that if the'decree was null and void, no prayer 

c, u necessary, but that on the facts 

stated by the plaintiff the decree must be set aside 

be granted to him, and 
that the suit must fail under S. 42 of the Specific Relief 

® consequential relief. 
(/««/ Kami.a. Kant Jha v, Mukhnath 

JHA. 8 &E. 107-197 1.0. 186-A.I.E. mfp," 


. BPEOIFIO BELIEF ACT (1877), S. 23. 

pute regarding the rights both of themselves and of the 
other members of their respective branches. B and the 
defendant were two brothers forming a Hindu joint 
family. B died and after his death, his wiaow, S, 
brought a suit in l92l against the defendant for 
possession of certain lands on the ground that her 
husband had separated from'the defendant before his 
death. The suit was compromised by a compromise 
•decreedated 16—12-1921 under which the defendant 
was to remain in exclusive possession of all the lands 
and to pay maintenance to S during her life *and after 
her death to the plaintiff, who was her daughter-in law 
(widow of her predeceased son). Defendant was paying 
maintenance to S and after her death to plaintiff for 
some years. When he stoppnd paying plaintiff brought 
a suit for maintenance under the terms.©/ the compro¬ 
mise. The defendant pleaded that the plaintiff was not 
a party to the contract and so could not sue upon it. 

that the compromise in question was a family 
settlement and fell precisely within the letter and spirit 
of S, 23 (<») of tho Specific Relief Act, and was enforce* 
able by the plaintiff. 

Howtand,J.~S 23 (f)wasjnot reconcilable with the 

rule in Twiddle v. Atkinson, and where the two conflict 
the statute [S. 23 (r)] must prevail. {Boiatand and 
Chaiterii, JJ.) JaNAKI BaLA DeBVA v. MaHE&WAR 

Das. 2lPat. 377=2011.0. 660=15 E.P. 70=8B 
a. 812=1942 F.W.N. 140=A.IJB. 1942 Pat. 460. 

2S^cV“Scope and effete—Exception to mle 
that third party to contract cannot sue. See CON¬ 
TRACT—Third PARTY. 21 Fat 377 I_s ao . 

rrf; '« <i'cposiHngamount relief-Main^ain^mjw^esrl^^^ 

dtreeted to be deposited by decree for specific performance < f»Nw*D .. o. 1 . _ _1085. 

’-Remedies of parties—Policy of courts. 

Where a decree for specific performance does not state 
what is to happen If paymenfis not made by the success- 
ful plaintiff within the time fixed, the result of the plain¬ 
tiff s being out of time wUloot beiocausethesanaion auto¬ 
matically to fall; but the other side can operate under S. 

35 of the Specific Relief Act by motion in the action it¬ 
self and the Court In considering the motion would re¬ 
scind the decree if !t thought that the facts were such as 
to justify the taking from the plaintiff the relief that he 
got, because of hU default. Normally on such a motion 
the Court would Hot. for any default, there and then dls- 
miss the suit, in other words, rcs'lnii the decree, but 
would give further time. {Stone, C. J. and Bose, 

SHRI MURTHl FaRASNATHJI GULABCHaND 
MixHULaN Jain. 2031.0.628-1942 N.L.J. 620. 

“ "S. Z'i—Completed tonteyante—Rescission of. 

-Resetsbion can bo allowed not only of a contract of 
sale but also of a completed conveyance. {Davis C J 
and Weston, /.) ALLAHDJNO BaCHO v. UuHOO.Mal 

LLJB. (1942) Kar. 32= 2021 . 0 . 684- 16 B.a 61 * 

A.IJR. 1942 Sind 81 . ^ 

——S. 4A—Applieabilily—Skit under O. 2l R 6 T 
C, Pa Code* 

A suU under (). 21. R. 63. C. I». Code, is a special 
sulmnder a spe-ial procedure provided by statute and 
u, theiefore. not subject to the general provUiona of 
S. 42 Sp«un- Relief Act. ’ So iSig a, it i, sS 
^rdance with the terms of R. 63 of 0. 21, C.P. c^e 
it Is not barred by any general provision of law s A’ 
do« not apply to such a suit. {Meredith and Sluar^ 
y/s) Ml'. Ankajo Kukr v. Rampaval Singh qi 
Fat. 300- 200 1 0, 667=16 R.P. 2' 8 B3 71 s ?! 

F.UT. B-AJ3.1942 Pat 406. 

—-8 42-Dcr/drjAry 

f salt for declaratim tiat he „ f^i; p, .. 

Ttu", " "• - 


ON^KARMNGHr-.SHRIKlSHAN. LL3. (1942) Nag*. 

* declaration would not be effec¬ 
tive and would be useless, the Court in its d^rrViUn 

is well settled that under S 42 
of he Specific Rehef Act a Court would make f 

declaration of an abstract light exclusive of p^iffcal 
So cannot *^oJ^m?y 

P^<^«tive of any benefit to the party seekine 

A declarationibL alK' 

>ear 193 Ck1937 is perfectly useless made In lOd^ 
and the Court will therefore refuse to grant it ( 

7 - s. 42—Discretion of Court—Suit by wife w 
declaration of dlsoluiion of Christian marriage-^Wifl 

embuang Islam—Parties not domiciled 
Husband a non resident foreigner 

Patent (CALCuiTA). CL. 12. f6C.W.S. 4W^® 

(^ut€ c>( acU^ n, '' 

P^r Ali^ y*^The words aL ^ m • 

S. « of .ho Sp«i 6 c R,ll.f Tc, j?"”®; 

include the status of a Derson l« to 

plaintiff to bring a suit under this sectiL *"*t'*-'*'*** 
neewsw^F that the defendant sh^d hL'! 

465-A.ia m2CBL886 ' “ ®*^'*^* 
















9^7 


THE YEAIILY DIGEST, 194a 


968 


SPEOiriO aBLIBP ACT (1877), S. 42. 

— —S. 42 —Relief unJer~Dlscretion—‘Plaintiff out 
of possession—Defendant in possession*—Prayer for 


\ 


in 

injunction and not for possession. See 1941 Dig,. Col. 
1086. ANiLA Bala Devi v. Madhabenuu NaRain 
KO y. 200,1.0. 469 = 16 E.O. 41=A.I.B. 1942 Cal. 
245. 

■■ S 42—ilelief under—Discretion—Refusal to ex¬ 
ercise—Decree bratum fulmen. See 1941 Dig.. Col. 
1085. B.shwanaih Saran Singh v. Mujtaba 
Husain. 16 Ltjek. 742. 

■ ■ -8. 42— Keltef u/tder—Suit in respect of a seeuri‘ 

ty bond—‘Declaration as to nulltly of transfer of decree 
net covered by the bond — Availability. 

In a suit in respect of a security bond it is not com* 
'petent to the plaintiff to claim a declaration that' a 
transfer by the defendant of certain deciee not covered 
by the bond is null and void as agaiQst him and that any 
decree which he might obtain in the present suit would 
be.executaUeagainst the said decree. {jCollister and 
Baipai.JJ.) JAGAT SisGH ». BeHaRI Lal. 1991. 
0. 212=14 B.A. 851=1942 A.L.J. 37=1941 A.W.E 
(H.O.) 389=A.I.E 1942 All 104. 

. S. 42—ocope—(Jlfice of Mabant of Math—Suit 
for declaration of title to and possession of—Maintain* 
ability without prayer for possession of math properties 
—Plaintiff not in possession—Effect. .Srr 1941 Dig., 
Col. 1086. KANU-AMVAMI THAMBIRAN &. VaGHEE* 
SAM PlLLAl. I.L.R. (.1942) Mad. 13=(1941) 2 M.L. 
J. 46MF-B.). 

-8. 42— for mere declaration in respect of 
property in ciistodia legis— Mainliinability. 

S. 42 of the Specific Relief Act is not a bar to a suit 
for mere declaration where the property is in eustodia 
legis. But the court has always a right to refuse the 
declaration where the circumstances justify * 

decision. {Bennett and Madeley, //•) Ma»OMSD 
ASADALI khan t/. SADIQ ALI khan. 1942 O.A. 

636= 1942 O.W.N, 667=1942 A.W.E. (t.O.) 346 (2) 

=A.I.E. 1943 Oudb 91. ..... 

8. 42-.S'«.f under-MaintainaMit^Ploentin 


not choosing to make an obiection under 

^9 Cod ft p\g»rcrtn wbo cloc5 not 

There is nothing to prevent g ^ ^ 

choose to object under s' dfic Relief Act. 

bringing a suit under yy.) 6HEORAJ 

(Thomas, C.J.. 203 £o. 131-16 E 0. 

SINGH K. GaJODAR r2) = 1942 O.W.N 

162=1942 A.W.E. Oudb 466 (F.B.). 

——S. 42, Pro /,■ ndmg against Aim — Defendant's 
tost on fd^Dtsmissal of suit—If fusti- 

possession not undup'- 

• » Diaintiff claims to be in possession and 
y^SIbat stand throughout the case, though be 
found as a fact to be out of po^ession. but*the 
”^on is shown to have been hotly contested and 
*’°®Sendant’s possession is not undisputed it cannot be 
the plaintiff’s claim to be in possession is so 
Joas as to justify a Court in dismiising the declara- 
forv suU under the proviso to S. 42. Specific Refief Act. 

SndEY* 19*2 O.A. (Supp.) 200= 1942 E.D. 403 = 
19^0 W-N.(B.E.) 314-1942A.W^E. (Rev.)l80. 
^9** ^ 42 , (Pto^iso) and United Provinces Ten- 
S‘59 —Declaratory swt— Maintainability— 
disputed but found agaimt. 

eiAtke J.M .).—A declaratory decree is not bar 
, hpcause the nosses^ion which the plaintiff 
to be having and ui'd to prove Is found to be 

not with him by the CoQtf- , 


SPECIFIC BELIEF ACT (1877). S. 64. 

(Per Skirreff^ SM."). —Where the plaintiff's claim to 
be in possession is found to be false and supported by 
fdlse evidence, the proviso to S. 42, Specific Relief Act 
would apply to bar mere declaratory relief. \S^'rreff, 
S.M. and Sathe, J.M) RAM DULAREY v. BaDRI 
BiSal. 1942 A.WE. Rev. 4b0 = 1942 O.A. (Supp.) 
606= 1942 O W.N. (B E.) 668. 

-S. 42, Proviso—Suit under S. 121 of Agra 
Tenancy Act on basis of subsisting possession—Possess* * 
ion found against—Suit if barred .under b. 42, bptci6c 
Reljef Act as one for mere declaration. Sae AGRA 
Tenancy act, S. I2i and Specific kklhp Act. 
S 42 PKOVjSO. 1942 E. D. 284-1942 O.W.N- 
(B.E.) 218. 

• ~ •■‘S- 42. lUus. {Q)^A^lieability—Gift bytuidno 
—Suit by nearest reversietur to declare void—Maintain’ 
ability. , 

A suit for declaration that a gift by a Hindu widow is 
void as against the reversionary heirs of her husband is 
one which is contemplated by S. 42 of the Specific 
Relief Act (illus. e) and is maintainable, when the 
plaintiff is the nearest prospective reversioner. The 
word “alienation" in illustration (e) to S. 42 is not 
restricted to a sale or mortgage, but covers aiso a gift. 

{ Davis. C. J.and WesfoHr J.) ^aDHUMAL p. Ha^SA- 

NANU. I.L.R. (1942) Ear. 840=203 I.O. 666=16 
B.S. 81-AXB. 1942 Sind 143. 

-Ss. 54 and 66 (a) and {‘b)—Applieauility—In‘ 

function to restrain holder of decree from executing his 
deeree—Suit for—Maintainability—If barred under 
S 56 (a) andi(b)—Direetfon to make rude in suit regie- 
sir that decree holder has been resiratneJ by in/unenon 
from executine decree—If infunetion againit Court, 

Ss. 54 and 56 of the Specific Relief Act are to be read 
together as supplementing each other: the former defines 
(be circumstances under which a perpetual injunction 
can be granted and the latter enumerates cases where an 
injunction roust not be granted. The plaintiff was a 
mortgagee of a share which was owned by the defen¬ 
dant, wbo bad executed therehan,- and the paintiff was 
entitled under it to collect the rents from the tenants, 
but he was not recorded in the Collector’s register ontil 
some time after the mortgage. Meanwhile the defen¬ 
dant (mortgagor) sued a number of tenants for rent and 
got a decree in spite of the defence set up by the tenants 
that they had paid the rents to the plaintiff who was 
entitled to collect the same. The plaintiff thereafter 
brought a suit for a declaration that the rehan deed 
executed by the defendant still subsisted, that so long as 
it was not redeemed the defendant was not entitled to 
collect the rents from the tenants, and that the decree 
obtained by the defendant against the tenants was not 
binding upon him. He also prayed for an injunction to 
restrain the defendant from realising the decree amount 
from the tenants and to restrain the tenants (who were 
also impleaded as formal parties) from making any pay¬ 
ment to the defendant under the decree. The defendant 
pleaded that no injunction could be granted In view of 
S. 56 (a) and (d)and that no injunction could be 
granted against the executing Court. The 
granted an injunction and directed a note to M 
made of it in the register of the Court which passed the 
decree. The plaintiff did not at all ask in his plaint for 
staying any judicial proceeding, but simply asked W an 
injunction against the defendant to restrain him tio 
executing bis decree. _ 

iVr/rf. that the c-tse dearly fell under S.54, , 

Relief Act and did not fall under S. 56, sod 
and (4) had no application at all to the case. 

I/eld, further, thatila direction by I he Coort t o ^ 
a note in the relevant regi**erof 'he Court which pan** 
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BPBOinOEBLiEr A0T(1877).8.64. • 

Ihe decree In faTQQr of the defendant to the effect that 
the defendant ha;( been restrained from exteating his 
decree voald not amount to an injonciion against the 
COQft. (ff-irrifs, C.J. Ftt^ AH. J ) ShKO NANOAN 

Prasad {•. Srbo Parsan PATHAK. 200 1.0. 389= 
14 B.P. 651=8 B.R. 683*23 PatL.T. 270=A.I.E. 
1942 Pat. 349. 

’ -S 64—Infnnction—When may not be issued. Su 
1941 Dig., Coh io»7. Gulab Singh v Punjab 
Zamindara bank, ltd. 199 1.0 667=14 E.L. 
42a*A I.B. 1942 Lab. 47. 

— ■ S, 66 (k)—Suit for injonction restraining bond¬ 
ing of house—Proof of special damae«—Necessity— 
•» Ultra firts act of Municipal Committee—If can confer 
right to sue. .Jrr 1941 Dig, Col. IOP 8 . Cawashah 
Bomanjiv. Prafulla Naih. 1971.0. 670-14 E. 
N. 176.. 

STAMP— paytthli— Naturt of Jocumeiit-^ffow 
Jltermined. 

For the purpose of 6nding out whether a document !s 
properly stamped or hot it is not permissible to look at 
it in the light of a plaint that has been drafted several 
months after Its execution. The nature of a document 
can be determined only from the language it employ* 
and the purpose which it is intended to serve (Z)/« 
Makomtd. UTTAM CHaND v. PERMA Nand. 203 
1.0.7=16 E,L. 160*44 P.L.E. 188-A.I.E. 1942 
Lab. 266 . . 

STAMP ACT (11 OP 1899). Sg. 2. 14 and 86- 
Insuffi'ienily stamped promissory note—Admissibility. 
Ste 1940 Dig.. Cbl 1124. Jawanmal v. AkaJI 
ANAND. I.L.E. (1941) Nag. 761. 

' B. 2(16)—Partition deertt draxon uf toithout 

propir ttamp^Effoct of. 

Where the Court has drawn op a partition decree 
without the proper stamp whether after a considered 
decision or whether only by Inadvertence, there is no 
lack of inherent jurisdiction, though there might be an 
irregularity or iiiegality In the exercise of jurbdict'on 
and therefore it cannot be sail that there is no decree 
in existence at ail. There is a decree but not a decree 
•that can be acted upon until proper stamp is supplied, 
but the decree can be validated by the addition of the 
proper stamp and therefore it cannot be said that there 
is no decree at all in the sense that that decree 1$ merely 
a piece of waste paper which cannot be validated by the 
addition of ttie stamp anless the p^e^lHing officer re-signs 
the decree after it is stamped. SingA, Dm 

nnd Sal', //) GOPI MaL o VtnVA 
Wanti. ILE.(1942'I Lab, 307 = 203 1.0. 34=16 
B.L. 162= A I.B 1942 Lab. 260 (P B.l 

8. 2 a6) and Sch I Arts. 12and 46— 

^ ft ^ ^ 


ment referring to a prior portition—Stgnmf by parties 
—Rtftrente to arrangements to rondutt an existing 
partnershtp^Nature of thtimtrnme"t. 

Where A document refers to a previous partition and 
to certain properies beirrg divided later on and Is signed 
by the parties and also refers to an already existing 
partnership and makes provision for the future conduce 
of the partnership it is neither a deed of partieinn nor 
partnership nor awird. {Alhop. Verma and ffami/. 

20110 678*IffR 
A. 67*1942 A.LW. 486-1942 A.W.E. (HO) 17S 
-AI.R. 1942 All. 220 (FB). w.j 173 

® 9 (.^2)—Agreement or promitsory iMe— fft 
fnisites. 

Where a docurnent was o r a separate , sheet of panei 
and a sum of money wt* desaibed to be (Ayable to the 
named and the note included a promise to reotv 
It by a fixed future date and the promise was un<WdI 
tional and was signed by the pvson premUlDg to pay 


STAMP ACT (1899), 8.88. 

amount It falls within the definition of a promissory 
note and cannot be held to be an agreement. (Af. /t. 
Daties.) SOOWA LALp. NORAT MaL. 1041 A,M.L. 
J 117. 

■■' — S 12(2)—Cttneellation-^Sn/^cieney. 

Under S. 12 (3) of the Stamp Act, the cancellation of 
the stamp need not be in such a manner that it is im¬ 
possible for / a crimlnallyniinded person to use that 
stamp again in any circumstances whatever. Cancellation 
is effected within the meaning of this clause, if it is 
done in such a manner that a person seeing the stamp 
so cancelled wilt realise at once that it bad already been 
used and should not be used again, or in other words if 
It bas been defaced in such a manner that it cannot be 
used again without some manipulation of words, figures, 
pen. or ink. (Davis, C.J and Weston J.) MOTIRAM 
Nathumal V. Mangharam Tirathdas. IL.E. 
fl942) Kar. 66=2011.0, 711*16 B.S. 16-A.I.B. 
1942 Sind ISO. 

--8. 19—Promissory note executed abroad—Suit 

thereon in British India—Need for affixing stamp and 
cancelling note—Procedure before endorsement of note. 
See 1941 Dig.. Col. 1089. SivaSubramania Thevan 
V. KaLANKaravan KONar. 200 I.o 842*16 B M 
84=64 L.W. 768 = (1941) 2 M.L. J. 801. 

’ S. 32 (2)— Scope— "CertiReate'’ —Letter hy 
Collector opining that no itamp duty is necessary on an 
assignment of a promissory note—If binding and eon- 
elusive on Civil Court. 

Though the CJlIeclor might erroneously decide that 
no stamp duly was necessary in regard to an assignment 
of a promissory note, his decision would’ be final if he 
had granted a certificate on the document in quesilonn 
It would not then be open to a Civil Court to questio- 
an endorsement on the document even though the Col¬ 
lector ought not to have granted the certificate, because 
It was out of time. A letter, however, from the Collec¬ 
tor expressing his opinion that no stamp' duty was 

^ "^‘‘ficate which is contemplated by 
S. 32 {2) of ihe Stdmp Acttand h^nco the sdine is not 
binding or concluMve on the Civil Court, Uhrwll, / ) 
MURUGAVYA PlLl.Al V. Rajagopai a PJLLAI 202 i 
0.77=16 E.N. 430*1942 MWN 192 = M LW 
15$=A.I.B. 1942 Mad. 381=(1942)1 M L J. 325. 

S Z2—Document ordered to be returned as net 


proved^ If part of iudieial rteord. 

When a Court orders a document to be reiunred be- 
Muse It is not proved it can no longer be considered to 
be part of the judicial record and cannot therefore pro¬ 
perly come before the Court again in the performance 
of us functions, unless, of course hy any chance the 
order U reviewed and the document is allowed to be 
tendered again in evidence. Butoiheiwhe it would 
remain in the custody of the Court after such order only 
fof ^ing retu^ed tothe part, concerned. tSk.m}, 
Bkideastd Dtn Mksmmsd. J/.) PURAN CHivtv. 

Emperor. 202 I.O. 670.16B L. 160-A IB ma 
Lafl.267fSB.). ^ ^ iwi A,l.a. 1942 

Collector 

nnderS.32 (l)-/f comes before iim in exercise of Ass 

AJ 1 * J i'® T»”»f’5cii3n to impound a 

docum^t, impounds it and send, it to the Collector as 

provided in S. 38 U) of the St.mfi Act. the document 
does not come either before the Collector or the higher 
revenue authoritle- in the extrewe of their fonctloo*. and 
^n^uent y they are not rompetcni to impound It. 
(Skemp.Fhd, and Din Sf //> Puhan 

1.0. 670=16 B.L. 150* 
A.LB. 1942 Lab. 267 (8.B.). 
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STAMP ACT (1899), S. 35. 

8. Z'^i—Impounding of decumtni—Pmotr of 
Court after becoming functus officio. 

A Court ha!-' no power to impound a document under 
the Stamp Act after it has become funcus offieio. 
{^Skemp, Bkide and Din Mohammad, //.) PURAN 
CHAND V. Emperor. 202 I.O. 670=36 R.L. 150= 
A.I.E 1942 Lah. 267 (S B.). 

3. ZS~!/npounding of document—lVhen takes 

place. 

The “ impounding'* of a document shouM be held to 
take place not when a verbal order is given by the Conrt 
but when it is carried out, that is, when the document 
is taken into custody by the C'>urt, and an endorsement 
is made thereon. Consequently, if a Court, intending to 
impound Ex. signs an endorsement of impounding on 
the back of Ex. 6, the oral direction of the Court to 
impound Ex. A cannot be held to be a due impounding 
of that exhibit. {.Skemp, Hhide and Din Mohammad, 
//.) PURAN CHaND V. Emperor. 202 I.O. 670= 
16 B.L. 150=AI.E. 1942 Lah. 267 (S.B.). 

' — 3. Produced' — Meaning— Power of Court 

to compel Production of document for imPoumling it. 

The word "produced” as used in S. 33 of the Stamp 
Act means produced in the ordinary course of law and 
not produced under compulsion. Further a document is 
produced by a party only when it is sought to be proved 
and a witness is examined in respect thereof and not 
earlier. It is highly improper for a Court to compel a 
party to produce an original document with a view to 
impound the document, because the Court has beep 
informed that it is not sufficiently stamped. {Din 
Mahomed,/.) Uttam Cha^d o. Perma NAt^n. 203 
LO. 7=16E.L. 160=44 P.L.B. 188=A.r.B. 1942 
Lab. 266. 


STAMP ACT (1899), S. 66. 

S. 35 is in terms wider than S. 36, for while S. 35 
refers both to admission in evidence and to acting upon 
and to re^btration and to authentication, S. 36 only 
refers to admission into evidence. There is obviously 
a distinction in admitting into evidenceand aclingopon. 
Where the executing Court executes an unstamped 
partition decree it acts upon the decree within the mean* 
ing of S. 35. In such a case there can be no question 
of admitting the. decree in evidence under S. 36 and 
inasmuch as S. 36 does not contain the words "acted 
upon’’ a subsequent objection on the ground that the 
decree could not be acted upon is not barred. {Dalip 
Singh, Din Mohammad and Sale, JJ.) GOPI MALp. 
Vn)VA Wanti. I.LB. (1942) Lah. 307= 2031.0. 84 
= 36 B.L. 162= A I.B. 1942 Lab. 260 (P.B.). 

- ' ■ -8. Z/b —Unstamped document—Validity. 

Failure to staftip a document which has gQt to be 
•itamperl under the provisions of the Stamp Act does not 
affect the validity of the transaction embodied in the 
document. {Mukhesje-a and Blank, JJ.) PURNA 
CHANDRA CHAKRAEARTV S'. KALlPADA ROV. 201 
I.C. 657=15 E.O. 234=46 O.W.N. 477=A.LB. 
1942 Cal. 386. 

Ss. 85 and 2 {\b)—Unstamped partition detrte 


—Execution—Jurisdiction of executing Court. 

Where a partition decree is drawn up without proper 
stamp and the executing Cout without objection proceeds 
to execution, there is no lack of inherent JurlsdictiOT in 
the executing Conrt. to act upon the decree, that is to 
execute it but there is an illegality or error affecting its 
jurisdiction in proceeding to acr upon a decree which the 
^tdtutory bstT provided by S« 3S iotbids It from oowgo 
Once the proper stamp >s supplied, the validity of the 
decree would date back to the date of the decree and 
thercfoie the execution application Instead of being 
3. 38(1)—/i'/' 't/t/t/rVflW/rVy e/—I s,ruck off might proceed as from that date. But thU 

would not validate the proceedings that had taken place 
before the proper stamp was supplied. Those proceed* 
ings would still be without jurisdiction in the sense that 
the Court was barred by statute from proceeding in the 
way it did without a proper stamp and therefore the 
proceedings were without any legal joslification. (Dalip 
Singh. Din Mohimmad and Sale, JJ) Gopi MaLt. 
ViDVA Wanti I.LR. (1942) L»b. 307 = 2031.0. 
34=16 B.L. 162= A.I.B 1942 Lah, 260 (F.B.). 

S. 88 {2.)—Jurisdiction of Collector 


'ProdueJ — Meaning. ^ 

The essentials required by S. 33 (1) of tho 
Adi which confers the authority to impound are tba 
either the document must be‘prodaced’ 
the judge'in performance of his functions. . . 
'produce'has a technical meaning and 
duced in response to a summons or produced . . 
for some judicial purpose, such. J?! 

incidentally into a jadge;s bands. I 

when used ig this connection, a men .--.jrtn ro nro 

the word ‘deliver.* There must be f." 
dnre iu<it a <5 there must be an intention to deliver. The 
mere physical let of production ii not enough when there 
is no fntention to produce. It .s fa.ther necessary that 
the document should come before the judge, in the per¬ 
formance of his functions* ur o tudje. Hence tvhere a 
witness summoned to produce a document produce* it 
along with others not connected with the case before the 
Court, the latter cannot be impounded under the provi¬ 
sions of S. 33 (1) of the Stamp Act (Bose, /.) 
HARAVANDAS NaTHURAM. /« re. 204 I.C. 94= 
1942 N.LJ 664. 

—— S. 35 and Sch. I. Art. ^S—dpplicaiility — 

Letter empe-wering letting of land. 

If a letter written by a ramtndarempowershis karinda 
to let the land to anybody, it would be a power of 
attorney and would be inadmissible in evident'® if un¬ 
stamped in view of S. 35 read with Art. 48. Sch I of the 
Indian Stamp Act. (Skirrtff 9 Af. andSatke. /M.) 
RaMESHWARI PRASAD P. hfADHO T.AL. 1942 B.D. 
S65 = 1942.0.W.N. (B.E ) 276=1942 A.W.E. (Bev.) 
257(l)=1942 0.A. (Supp.) 283(1). 

—— Ss. 36 and 36 —Execution of unstamped parth 
tion decree—Snbs'fuenf ohiecdon that decree (^Id not 
be acted upon—/f td> 


So far as S. 38 (2) of the Statqp Act is concerned, 
the Collector derives his jurisdiction only from the ^der 
which has been made within the Act. and if ^^y*!-** 
made which is vires even the Collector sjurlsdic* 

tion is not being properly exercised. tDi" Mah^ed, 
/.) UTTAM CHANP V. PERMA NAND. 203 I-O. 7= 
15E.L. 160=44 PL.B 188 »A.I.B. 1942 Lab. 266. 

-S hZ—fxiunehing of prosecution—Duly of Col- 

lector —Prima facie ease, if su^etent. _ 

The proviso to S. 43. Stamp Act requires that unl^ 
the Collector Is satisfied that the offence ^as romniit^ 
with an intention of evading payment 
duty, no prosecution should be launched. The . 

cannot leave this question to the Court that is rcspo • 
ble for trying the case. A prima facte case 
sufficient. The section is mandatory m this 
The Collector must himself record ) 

satisfied that such an intention existed. 

RAM SwARooptr. Emperor. W41A M.L.J. 

-S 66 and 0, P. and Berar Stamp 

E. 27-Powers of Chief Controlhng 
—Setting aside Colleetor*s order cancelling li»"^ 

.<iamp vendor^ ^ iknriti 

Th «5 powers of Chief ControlHn* 
under S. 56 of the Stamp Act are Uroited to oooWW am 
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STAMP A0T(18W). 8. 87. 

the exercise of plciwer* by C Hectors onder Chs. IV and 

V. Though R. 27 of the C. P. and Berar Stamp Roles 
gives the Chief Controlling Revenoe Aotborit; concurrent 
powers with the Collector to revoke a iicen^, It cannot be 
infened from that, that Authority can set aside an 
order by the Collector cancelling the licence of a stamp 
vendor. {BinnHiy, F. C.) I.OKMAN DMONDBA v. 
Babu Rao GanpatraO. 1942 N L J. 644. 

S. 57 (1)— IVorJi "suck eas^’-^Meaniug of. 

The words ‘‘such case” in-S. 57 (1) refer to the ques¬ 
tions propounded by the Financial Commissioner on 
which be felt doubt and not questions which he finally 
answered. The High Court therefore on a reference 
nuder S. 57 (1) will refuse to go into the questions which 
were finally answered by the Finandal Commissioner. 
{.Skimp. BkiJf and Din M'hammad. //.) PURAN 
Chand K. Emperor 202 I.C. 670«15 B.L. 160w 
A.IB 1942 Lab. 257(8 B.). 

' ■ "“3 61 (1 )—Form of hingHig tkt matltrlolke 
notite of tkt Higk Court—^ Litter of Ckief Inspector of 

Stamps — Sufflcuncy. 

^ A letter from the Chief Inspector of Stamps is suffi. 
cient compliance with all that Is required by the Legis¬ 
lature in the matter of S. fit (1) of the Stamp Act. A 
regular application in the form of a revision by the 
Collector is not necessary. iRaiPai. Braunti and Dar, 
//,) ShysM Lal RiDHt CHANH ». MUKIIND Lal. 
I.L.B (1942) A. 167 = 199 I.O. 252=14 B.A. S68= 
1942 0 A. (Supp ) 98 = 1942 S.D. 192 = 1942 A-L. 
J 87 = 1942 A L.W. 108=1942 0 WN 97 = 1942 A. 

W. B. (H 0.) 64=A.I.B. 1942 A. 147 (FB.), 

— ' S 61(2) and Civil Procedure Code. 8.116 
— Ofdtr under S. fil {2)—/f revisabU under S ll5. 

The Oudh Chief Tourl ha« got power to entertain a 
revision under R. 115. C. P. Code, against the order of 
the District Judg- under S. 61 (2) of the Stamp Act. 
(Ghulam f/asan./.) HUBRAJI r<. DEPUTY COMMIS- 
Sio-JRR, FvzABAD. 204 1.0.363=1942 O.W.N. 793 
= 1942 0 A 6S2. 

" —%,Q2{D-^cope of—Penally paid for valida¬ 

tion—Deduetion from fine levied in Inter proueutiem. 

Where a penalty has been pjid before a Civil Court 
for the validation of a document which should have been 
stamped but was not. deduction ought to be made of the 
amount so paid frqm out of the fine levied on the party 
in subsequent criminal prosecution under S. 62(1), 
Stamp Aft. (Poi/oek, /.) Emperor t>. Kanhaya- 
LAL 1942 N.LJ. 614. 

’ — -Arf. 1. 6 and 15‘-Enlry witk respect to balance 
struck in account book-~Cjnstructsom—Aeknowledgsstcni, 
or a^re -mrnt or bond. 

The question whether an entry with respect to a 
balance struck In an account book is to be classed as an 
acknowledgment agreement or bond for the purpose of 
duty chargeable under the Stamp Act has to be decided 
on the basis of the laoffiage used. It is the phraseology 
used and nut the legal implications following from it (bat 
determines the duty chargeable on such cases. Stamp 
duty is not based on the legal obligation flowing from a 
document Init is based on the ■ nature of the document 
itself. What is ‘axed in other word* is not the transaction 
but the document and therefore whateser implie I promise 
there may he Involved in an un'onditlonal acknowledg. 
mint, it can never be a bond unless the obligation U Coq> 
tainsd in the document Uself in expreas terms. In moft 
cases In which balances are struck from time to time the 
object is to extend the period of limitation and nothing 
more. Tbe promise to pay is made at the time when 
the original Inen Is advanced and there is no necenity to 
make any freeh promise to pay so long u the period fv 
limitation hat DOt expired. But when Ibe debt renaias 


STAMP ACT (1899). Art. 66. 

unpaid and the period of limitation is about to expire, 
the creditor generally requires the debtor to make an 
entry in hU account-book acknowledging the balance duo 
so that it may serve to extend the period of limitation. 
Soeb entries usually fall within the category of "acknow* 
ledgntents” a« given in Art. 1, Sch.Iof the Stamp 
Act, except when they are t.rken out of the scope of the 
Article by the proviso thereto, The phraseology em¬ 
ployed usually Is baft dene, baft hine, or baft take, but 
all these expre«sion.s appear to mean really the same 
thing, vit , that such and such balance i'; payable. 
When this phraseology is employed and there are no 
other words expressing any promise to pay the entries 
should be taken to amount to mere acknowledgment 
and would be chargeable as such. Of coiv»e if the 
acknowledgment includes any stipulation as to interest 
or to deliver any goods or other property the entry will 
be taken out of the scope of the Article, by virtue of its 
proviso. If the phraseology of the entry.itself contains a 
d^tinct promise to pay. it will he classed as an agree¬ 
ment. If the entry is also attested it will be classed as 
abend. {Dalip Singk Bkidc and Fam tal.'JJ') 
Shiv Ram Tunnun Ram v Faiz. I.L.E. (1942) 
Lah. 282=199 10.161=14 EL. 397=44 P.L.E. 10 
=A.I.E. 1942 Lah. 60 'F.B.). 

'■ Arts. 23 aod Applicability—Deed called 

dastbardari transfering pmpfrty to ekildr/n and grand- 
children of exe utjnt, a widow—If a cont'eyance or 
release. 

Aft. 58, Stamp Act obviously predicates the existence 
of a claim upon another person or aeain<t any specifiec 
property, which claim the person executing the docu¬ 
ment renounces by means of deed of relea.«e. Hence it 
cannot apply to case of a deed by a Hindu widow wbicb 
though stvled a dastbardari tran'-fers possession of her 
property inter-vivos to her daughter and her children. 
It U really a conveyance within the meanine of Art. 23, 
Stamp Act. Kikulam ffatan. /,) Hi-RRaJI p. 

ngpi'TY Commissioner FvzABtD. 204 tC. 363= 
1942 0 W.N. 793 = 1942 O A. 632. 

Art. SO. BxeiDptloii—Applicability—Advocate 


enrolled in Rangoon High Court twfore separation of 
Burma from India—Applic tion after separation for 
enrolment as advocate of Madras High Court—Payment 
of enrolment fee over again— Necessity S/e Har 
Councils act, S 8. (1042) 1 M.L.J. 699 (F B.) 

■ . Art* 40 (b) and tl—Mortgage deed executed 
by judgment debtor as teeun'ty /or due perlormamee of 
decree—f/(*o ekargeablf—Word 'surety’ in Art. 57 if 
can he extended to ease of principals. 

Where in compliance with the condition imposed for 
the stay of execution of a deaee the judgment-debtor 
executes a mortgage bondcha-glng his properties as 
aecoriiy foT thedoe performance of any decree that 
might ultimarely be passed against him the document 
is chargeable as a mortgage deed under Art. 40 (4) of 
the Stamp Art. It cannot be treated as a security bond 
onder Art. 57 for the words ‘executed by surety ' in 
that Article must be given thrtr plain and naiurai mean¬ 
ing and there is no justification for extending the scope 
of the word • surety ’ to the case of principals who are 
p.vties lotheproceedlngcon whose behalf the deed is 
executed {Tkomat. C,/.. CkmUm rUu., 

200I.C.680'15B.O. 
37» 1942 A.W.B. (0.0.) 2441942 0 A 265-^ 1942 

^i'fB)"^^* o wn. 363-AJR 1942 Oodh 

— ■ Art. 65—applicabilitytrarsler- 
ring pTOpetty to cSi|t'r.n qr*nd.hildren of 'xecu- 
tanr. a widow. See STAMP ACT. A BIT. 2' ASP 55. 

1942 0A. 6SS. 
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STAMP ACT (1899), Art. 67. 

- ■ “Art. 67--‘Sarety’--MeaniPg. See STAMP ACT, 
ARTS, 40 AND 57. 1942 O.W.N. 36^. I 

SUCCESSION ACT (X OF 1865). S 121-Appli. 
(Ability and scope ot—Win by Hindu in 1899—Role o{ 
construction—Forfeiture clause—If clause in terrorem 
English law. See HINDU Law—Will. I L.B. (1942) 
Sar. S92. 

SUCCESSION ACT (XXXIX OF 1925), Ss 67 and 

^XZ-'Probate^Neeessity—WiH of Hindu of Aimer 
etffecting property in Caleutta. 

N\here the will of Hindu in Ajmer deals with pro¬ 
perty in Calcutta, the legatee cannot establish his right 
thereunder without 6rst obtaining probate or letters of 
administration. Davies^ MuKanD Kunwar. 

SKTHANlt/. KaNWAR UMRAO MaL LODHA. -1941 
A.M.Xi.J. 132, 

S. 114—Applicability—Charitable trusts made 
in perpetuity. 1941 Dig., Col. 1093. MARIANOt-. 
PROVOST. 197 I 0. 462«14 R.E. 122. 

" 118—Chatitable bequest by testator with near 

relatives—Validity —Requirements of law —Proper 
construction of—S. 118. See 1941 Dig. Col. 1094. 
Mariano r;. Provost. 197 10.462=14 E R. 122. 

8. 129—Applicability—Prior gift void—Effect 
on ultimate gift, T. P. ACT, S. 26, 44Bom.L R. 
S56. 


SUCCESSION ACT (1926). 8. 918. 

has availed himself of another remedy open to him bj 
instituting a regular suit, (i'u/r./) Prem SlNGHf. 
Tulsj Ram. 200 I,C. 860=16 EL. 23=44 P.LB. 
109=A,LR. 1942 L^. 161. 

“Ss. 211 and 307— Administrator — Powers of— 
Mortgage of estate for purposes of business of deceased 
—ValirtRy. See 1941 Dig, Col. 1095. KUBKRDAJ 
DEVCHAND V. JERKISH N40ROJI, 198 1.0. 609- 
14 E B d26=A.IE. 1942 Bom. 64. 

" “Ss, 211 and 213 —Executor obtaining probate 
If becomes legal lepresentative of testator from time of 
his death. See 1941 Dig.. Col. 1095, BhudeBChanD- 
RA Rov V. BhiK ShaRak PaiTaNair. A,LB. 1949 
Pat, 120. ' V 

“S. 21Z—AimefMerwara-~~Proof of will— 
Heeessi/y for probate. 

S. 2l3 of the Succession Act does not permit a will 
to be proved unless probate’s taken out where the will 
is made by a Hindu in territories which In 1870 were 
under Lieutenant-Governor of Bengal. As .in 1870 
Ajmer-Merwara was In the North-West Provinces and 
was under the administration of the Lieutenant- 
Governor of Bengal, a will cannot be proved in the 
province unless probate Is taken out. (Daviei.) 
ManOHar Kanwar V. NARAIN SrNGH. 1941 A. 


—S. 134 —Applicability and scope—Will by 
Hindu in 189^—Forfeiture clause—Validity—If clause 
i« terrorem—EngVish law. See HlDU Law—WILL. 
r.LE. (1^42) Ear. 392. 

"Ss. 142 aad 160— Applicability —Testator 
having funds in Bank—Gift of sum to son for purchase 
of house and direction for payment of sotn out of 
amount in bank—If specific or demonstrative. See 1941 
Dig, Col. 1094. Madhava RAO v. APMINISTRATOR- 
Generai . Mapras. 201 1.0. 143=16 R.M. 243- 

A.IR. 1942 Mad. 17=(1941) 2M.L J.677. 

- S. 192—Applieabi/ity—MMth prop-rty^Apph- 

cation by person claiming right of suesessten to fast 
xn^LYiKTit^Competeft^y. * , . 

S. 192 of the Succession Act would apply w"'" 
property held by a mahant. S. 192 and the o g 
s^tions comprising part VII of the Successton Act are 
Intended to providr/or speedy relief aga.nst wrongful 
possession in cases of succession, by surnmary Pweed- 
ings. There is no reason why Part VI I should no 
. apply to property held by a deceased of a mu^h 

or astkal. An application under S,492 of the Succes¬ 
sion Act in respect of such property by a person claiming 
the rieht of succession thereto is therefore maintainable. 
IDhai-U and Chatttrjee. //.) KRISHNADEVANaND 
RAMiEEt' Kapildeo Ramjre 21 Pat. 197=198 
1.0.636=14 E.P. 468=8 B.E. 423 = 23 P.L.T. 547= 
1941 P.WN. 765=AiLE. 1942 Pat. 251 

— 8. 192—Proeeedings under—Liahility of suprat 
dar to restore property entrusted—Separate suit, if 


M.L.J. 105. 


■ . -8. 218 —Scope of prohibition. 

Per Pal, S. 213 of the Succession Act is not 
limited in its operation only to easel where the plaintiff 
brings a suit as executor or legatee or even to cues 
where the defendant claims as executor or legatee. It 
extends to all cases where it becomes necessary in the 
suit to decide that under the will the right as an execu¬ 
tor or legatee accrued. It equally debars a person who 
is required to e«tablish the legatee's right meiely as a 
ius tertii for the purpose of his defence. The prohibi¬ 
tion, however, does not extend beyond the question of 
establishment of the right as executor or legatee. The 
will can be looked into for all other purposes. (Abram 
and Pal, JJ.) JOGENDRANATH BANKRJI V. MAKHAN 

Lal BaneRJI. I.L.E. (1942) 2 C»l. 18=201 LO. 
688= 15 E.C. 260=46 O.W.N. 317-76 C.L.J. 139- 
A.I.E. 1942 Cal. 401. 

- S. 21S—Title to property by inheritance—/f oan 
be defeated by unprobated will. 

Per Akrapt, J .—A claim or title of a plaintiff to any 
property by inheritance cannot be defeated by 
piobat^ will left by the person from whom the plaintiff 
claims to have inherited. In this country intestacy u 
the general rule and unless a valid disposition of the 
property in suit Is proved, the plaintiff Is entitled to 
succeed by inheritance. The defendant, ere ore, 
should prove the will in order to defeat the plamliff • 
claim; this he cannot do under the terms oi &. /u oi 


tueessaryr^/nherenl jurisdiction to order restoration in 
same proceedings. 

Where in proceedings under S. 192 of the Succession 
Act, properly is ordered to be left with a supraidar and 
on letters of administration being granted the supratdar 
fails to deliver the property entrusted to him. the Court 
has inherent jurisdiction to direct the supratdar to 
restore possession' and enforce it in the same proceedings 
and avoid multiplicity of proceedings. (Pollock, /.) 
SaDASHEO V. GUJABAI. 1942 N.L J. 326. 

.S. \9'^—Requi>emtnts nst fulfilled — Revision. 

Although the omission to observe strictly all the 
requIremenLs of S. 193 of Succession Act mav constitute 
a material irregularity in the,exercise of jurisdiction, the 
High Court will not interfere in revision if the petitioner 


lucces'ion Act. . . . ... . . 

Per Pal /—In order to defeat the claim of ‘he plain 

iff on the basis of inheritance, it would not suffix to 
srablish that hi« father left a valid will and that me 
Mended dispositions of that will covered this pro^- 
■he defendant must proceed further and must 
lat the disposition in favour of the others wM a w 
issfulone. This would be 

ehi as legatees under, the wilt. ‘^is 1 

hat is prohibited by S. 213, Succession Act."' » ^ 
le will remains unclothed with a P''®baW- 
Pal. //.) JOGENDRANATH 
lAKHAN LAI- BANERiPiP. LL.R. (1942) 2 C 

n I.C. 688=16 E.O. 260=46 O.W.N. 817-7600.. 
. 139=A,I.E. 1942 OaI. 401. 
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iUOOESSION &0T (1925). a 214. 

B. 214— Aptlie»MUf—Cl*im (0 nstittfim hy 
Urty lutttUtmg im apffiU—// rtctm/ 0 f rttevery 0 / 

art$d(0USt<a$ity. 

A» Appliuatlon on tbe ^rt of the MCceMful port; in 
•ppcal in lh« appdiite Coort for rratUoiion from tbe 
iMocooMfu) puiy, if that U etprerted lo terms of 
ispeeri it one for the recovery of a debt, lienee tbe bdr 
of an origii'tl party cannot obtain soeb renliletion 
viihoat providing himielf with the nccC'Ury sncceaaioo 
certificate. (A'ree e-tf //) ChqckauN(:am 

CUCrriAR V. CH'ICKAUNOAM ChCTTUR 66 L.W. 
a87>10«2 H.W.N. 382-A.1.B 1942 K«l.il6(l) 
-(1948) 1 U.LJ 467 

— ■"•8. 814—AppiicaUiity—Hindi widov—Right 
nnder HinJa Womeai'a Rights Act—If by inberiiaace— 
IMl on promissory note in favonr of dccensod bnsbnnd— 
Bnca»*iufl onriificate—If Dsewary. Su HINDU 
WOMIN S RlOHTI TO PtOPlIlTV ACT. S. 3(2) AJID 
(3). (1942) U W N. 708 • (1949) 8 M X. J. 668. 

■ ®- 114—“IVA"—d'eai de/ undtr intut 0 M*t 

A policy of insniance especially where tbe policy U 
■at a dedniie Mm ooaMS within tbe detnirlow of “debt” 
and a wcMsion cwrtlficnle ran be granted with reepeci 
toil, {ilmtmd, J.c.) MOHAR S'Nnil 9 Kfl^L 

Raur 101 LO 841-16 a r«b. fl-A.XB. 1948 
r*9k 44 

" • (l)~4PAfr«eJi/itr-C/^eMn/ -m im 

i 0 „im - f(9H900, 0 fMt 0 d h 4 mft im 
i*mlk 4, f,4,0m m/4 u «r 1 . tknr,mm mmZ 

^rAsWi,,. dmt tm 0^0 4nMmd^m»t 
* 'ec/uj/f 

****** <« 6a tnriliad to the 

Uv ‘ 

•P*4n wbete to « htttaitan arMnn ' 

to aa dMSb of a 9 mm». ,MmZ^ 9 ^ an- 
l-v «m-i «Na eaprsM ambaHty In Mn to 

HAM# H> m 
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SUCCESSION ACT (1885). a 26^ 

Per A/odr/o-,/,—Wher* aa nniversal legacy If left 
to mote than ooe person, there will be shares In that 
l^acy and ibeir shares iit the kgacy might well be 
specified in the will. Where tbe share of one U confined 
to the movabk property and a life interest in all the 
immovabk property except tvfo bouses in which that 
person has fell estate and tbe interest of tbe other 
legatee U the rever'ionary interest in all tbe rest which 
will vent in him af*er tbe death of the former, these do 
not amoant ioparticaUr legacies or to one particular 
legacy with a residnary. It is an nniversal legacy of all 
the property to two persons ar.d any one of them would 
ba a aniversaj legatee. 

Pw Afarwm/, /.—Where the testator gives one hemse 
absolutely to a legatee and a life estate only in bis other 
pjopeny and another was to get the entire property 
after the death of the former except tbe boose which is 
given abioittteiy lohicH. the former rtrinot be called a 
^verml legatee. (d/eW end V,dr//r.//) RaU 
R^i w. mnWAKI 1942 A.W E. (0.0.) 806*1942 

O.A. S64-A.I.B 1942 Oodh 

- ^ 284—Ar/aW U mettpt iHtat 0f aJimiman- 

r.L^ pr^mir/rd t, p, ammlktr^F^rmtf 

Urn* *^^**^^ •f aJmimrtrs^ 

.J/ “ dwlines to accept kttert of adnioisiratioa 
^ anyoster peiioe is admitted to prove the will, the 

mu and contend that he 

eW 

LfAC lM *• 1942 A.W. 

S. 2J5 dZL AC . 
.««j w. o.£r.v 
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SUCCJESSION ACT (1925), S. 263. 

■' ' "S. 263 -Revocation of probate—Application for 
—Consideration for Conrt. See l94l Dig , Col. 1097. 
Pashupati Sadhu Khan Ianaki Nath Muk- 
HERJEE. 200 I.C. 688=15 R.C. 60=A.I.E. 1942 
Cal 2S6. 

-3. 263-Scope of. See l94I Dig.. Col. 1097, 

Ghulam Ali V. rahmatullah Khan. 198 I.C. 
243 = 14 BE. 188. 

S, 271—Decision under to proceed with applica* 
tion for probate—If appealable order. See SUCCESSION 
ACT, S. 299. 44 Bom-LE 603. 

■■ S. 271—Discretion of High Court to refuse 
application —Right to observe comhv of Courts—Discre. 
tion once eitercised—Effect of. See 1941 Dig.. Col. \^97. 
O. V..FORBES t>. V. G Peterson. 201 1.0.546= 
16 R 0. 229= A.I.R. 1942 Cal. 283. 

-S. 273-Oudh Chief Court-ylf “High Court”— 

Power of that Court to grant probate. See 1941 Dig . 
Col. J0')7 o V Forbes «/.v G Peterson. 201 
I.C. 645=15 R.C. 229=A.I.R. 1942 Cal. 283. 

“S. 276—Probate of codiril—Proper Court 
PracMccof English Court. See 1941 Dig.. Col. 1097 
O. V. Forbes f/ V. G Peterson. 201 1.0. 645= 
16R.C. 229=AI B 1942 Cal 283. 


SUCCESSION ACT (1926), B. 373. 

ministration oiAy be granted to the surviving coparce* 
ners as his "heirs” ft the legal estate in such property 
and limited to it alone. (Tri C^anJ, Dalip Simk and 
Berkett, y/.) Sri Ram v collector. Lahore. I. 
L.R. (1942) Lah. 717=202 I.O. 114=15 R.L. 96= 
44PLR. 830=AIR 1942 Lab. 173 (F.B ). 

■' '3. 299— Conttruction—Right of appeal— 

limited to orders made appealable by C.P, Code. 

S. 299 of the Succession Act should be read as mean¬ 
ing that every order made by a District Judge by virtue 
of the powers conferred upon him by the Act is subject 
to appeal and that the rules of procedure under which 
rhe appeal must be brought are those contained in the 
C. P. Code applicable to appeals. The section cannot 
be read as limiting the right of appeal to such orders as 
are made appealable by the C. P. Code. Eve^y order 
made by a District Judge by virtue of the powers confer¬ 
red upon hini by the Act is subject toian appeal by the 
Hwh Court. (Seaamwt, C.J and Sen, /) FaKIRJI 
NAVROIIW. VfAHPRB^N Fa«Edoon 202I.C.633* 
15 R.B. 176=44 Bom.LE. 603=A.I.E. 1942 Boio. 
276 

-S 299—“0•'der"—^feaning of—Didriet fudge 

deciding unde' 271 to proceed with application for 


- —'Ss. 276 and 57 Probate with reference to 
part of the property alone—If ean be granted—Part of 
properly in CaUutta—Applieation for probate for 
that property alone, if lie%. 

■ An application for probate according to S. 276 of 
the Succession Act must contain a list of all the assets 
sought to be deviled by the will. Where a will refer 
red to cerfairf property in Calcutta, a probate caimoi 
be asked fAr or obtained in rc'peci of such a«.<ets 
(O.iPiet.) Umrao MaL I.ODHA. fnre. 1942 A.M.L. 
J. 27 , 

-S. 278-Absence of estate and debrs-Lette^nt 

administ-ation—If can begranted See 1941 Dig.. Lot 
1098 IlAJIKA KHATOON V. MUSTA4A MUSaIN. 1/ 
Luck. 78. _ ... 

-S. 27%—Hindu ioint family property-Euenttai 

features—Letters of administration—tf e^'> 

The essential features of a joint Hindu fami 7 & 
ned by the Mitakshara are (1) unity P , 

Join; property and f2) unity of '",1® ' 

ing with third parties. The family is a 

tion having a continued existence. ® , 

change by birth, adoption, marriage or e • ' 

regards strangers it is deemed to be a single jnd.v dual 
a separate legal entity. While t^is i^s so a ' ^ 
eiders, as between the coparcener there iscom^lete com 
munity of owner-hip and unity of possession, ■'^o indivi- 
dual member of the family, whjle 'j remains undmded. 
can predicate of the joint and undivided property, that he. 
that particular member, has a certain definite share He 
has an interest in the coparcenary and ofl his death this 
interest lapses to the coparcenary : it passes by survivor¬ 
ship to the other coparceners. He, therefore, has no 
power to devise it by will, nor is there any question of 
succession to it. In no part of the coparcenary property 
has he left An "estate” of his own, in respect of which 
letters of administration could be granted. This is the 
general rule. But the position is different where property 
. purchased with the funds of the joint family and belong¬ 
ing to it, stands in the name of the harta or another 
member of the family in his mdividnal name, w that 
while the legal estate vests in him, the beneficial interest 
is in the family. On the de^th of such person no change 
takes place so far as the beneficial interest is concemed. 
It continues to be. as it has always been, in the family. 
The legal estate, however, does not pass by survivorship 
to the otliei coparceners and, therefore, letters of ad- 


probate — APP'al — Miinhinability. 

When a District Judge exercises his discretion under 
S 271 of the Succession Act. he cannot be said to be 
making an order under the Acfso as to give a right of 
appeal under S. 299. He is merely deciding to procc^ 
Ji iih the application for probate and no formal order is 
really marie by him. In such a case under S. 271, there¬ 
fore no right of appeal is grrnred liy S, 299. (Rfsumont, 
C.J.and Sen. f.) FaKIRH NaVBOJI v. MaHEBBAN 

PABE'inoN. 202 I.C. 633=15 R.B. 176=44 Bom. 
L.E. 603= A.l.B. 1942 Bom. 276. 

•S. S06-^rf^*f to sue to set aside compromise 


decree pattedjiuring minority-^/l survives to exeeut^. 

The right of a person to sue to set aside a compromise 
decree pa^'^ed during his minority on the ground of 
fraud survive^ to his executors under the first part of 
S 306of iheSuccesMon Act C./. 

Edg/ev. /) Ram kanbijov Prasad Sinch v. 

Savitri DEVI. 46 0.WN 346. 

_S. 372—Application defective—Amendment- 

Permissibility. See 1941 Dig., Cob ^UKtiMAR 

Deb KOYb. ParBaTI BALA. 19810. 471 =14 B O. 
167 

3 372—Application for certificate-^f should 


'•9 .-AM T\’ P/J 

comply strictly with requirements. See IV-ll Uig., • 
1(199. SUKIJMAR DEB ROY v. PARBATI BALA. ^19 

10 471 = 14 R.O. 467. , 

-S. S 73 -Puty and power 

far succession etrtificute-hismtssal on 
comp icated questions of fact and law 

A Court to which an application ts ™ade for the Brjn 

of a succession certificate is enhtled ^ 

S. 373 of the Succesrion Act if tt is 
are no grounds for entertaining it. it is ^ 

tent, to dismiss it on the ground ‘hat complicated 
questions of law and fact would have to be gone into and 

the questions are far ) 

proceedings. and j 

LAKSHMlNAHAYANACHElTt 

0.264*1942 MW.N. 6?0=55 L.W. 637 A- 

1942Mad. 709ri)=(1942)2MLJ 562. 

-S 373—Scope of enquiry. See >941 jgg 

•1099 SUKUMAR DEB ROY v. PaRBAII BAl-'- 
I.0.47l*14EC.467. 


1 —14 fi.C- 467, / /trittl /udf^ 

Ss. 373 (31 and 975 -Diserelion 


figarding snurity^ttiUffkftHCi, 
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BUCOESSION act (1926), S. S7S. 

Where the tri^l Jodge considering that, the 4* *aestions 
in the case were not too intricate or diflBcuU for his 
determination in a summary proceeding, has net de* 
manded security, it is a matter within iis discretion to 
require or not to require security and hence his discre¬ 
tion will not be interfered with. (Almml, J.C.) 
MOHAR Singh i>. revei. Kaur. 20iLO. 341=16 
B. Pesh. 21 = A.I.B. 1942 Fesb. 42. 

' - 3. 373 (4)—Joint certificate—Legality. Set 1941 
Dig.. Col. 1099. SUKUMAR DEB ROY v. PaRBATI 
Bala.' 198 I.C. 471-14 E 0, 467 

-8. 375—Applicant for certificate having only 

limited interest—Security, if should be demanded. Set 
1941 Dig., Col. 1099. SuKUMAR DEB ROV V. PAR¬ 
BATI Bala. 19810 471 = 14 R 0- 467. 

——S. 379 (3)—Failure to furnish security as 
directed—Refund of unexpended deposit—Right of 
applicant. 5rrl941 Dig.. Col. 1099. PaRKaSH WaTI 
V. PROVINCE OP Punjab. I L.R. (I042i Lab 74. 

-■ ■ —3. 381—Grant of certificate—Effect of—Certifi¬ 
cate to two or more jointly—Death of one of them— 
Certificate, if becomes inoperative. See 1940 Dig , Cul 
1100. SUKUMAR Deb Roy v. Parbati Bala. 198 
1,0. 471-14 B.0.467. 

SOITS VALUATION ACT fVII OF 1887). S. 8— 
Seopt ttnd .‘/fed—Suit /<>#■ deelarutton and imunetion 
^Valuaticn fer furitdietion’—Separate valuations for 
eourt fee pud iurisdiilion — PermissibHity. 

According to .S. 8 of the Suits Valuation Act in a suit 
for declaration of title to property and ronsequential. 
relli-f by way of injunction falling uoder S. 7 (iv) ^d) ol 
the Court-Fees .Act, the valuation for jurisdiction and 
court-fee is the same. There can be but one valuation 
in such a suit and not two. The plaintiff is not entitled 
to put a lower valuation for court-fee and a higher valua¬ 
tion for pm poses of ]uii»diction so as to enable him to 
take his suit to a court of higher grade ; the court cannot 
in such a case ignore the higher value placed upon the 
suit for purpo’‘es of jurisdiction. iOavit. C, J. and 
IVestan. /.) RIJHUMaL I.11.ARAM e TkjuMSL. IL. 
R. (1942)Bar. 364-204 1C. 2S9-A.1.R. 1918 Sind 
84. 

83. 4 and 8—Scope—Suit for partition—Plain 
tiffin joint po'sesston—Valuation for jurMiction. See 

1941 Dig., Col. 1100. Mallavya r. JaOannauhamma 
1971.0.738-14 B.M. S88-A1R. 1948Mad. 103 
U)-(194l)2M.L.J 667. 

-8. 4-S uit to declare trust relating to certain 

village*, puMlc tru«l*“Viluatlon. See I^Ml Dig.. Col. 
1100. Hishambhar Nath e. SRi Prakash Singh. 
17 Luck 116 

8. 8— yjluafion for inriodietim—Fimdimi *f 
4i/4/r tsi/wj/itw ky plainiit—H perse rttum 
of plaint. 

A mere finding of the plaintiffs having put a higher 
value on the sublect-mattcr of (he suit does not h 
Justify an order for the returning of the plaint. Such an 
order «iU be justified only if it is also found that the 
valuation is n.M made A.>«m 4^/ and has Iwen made in 
order to effe^-t an Improper parpn»e. (Afre ttm amd 

Skirpt,//) Khku Rtj %. OUKCI 198 1 0.673- 
14R.R. 219' A.IB 1942 Rang. 10. 

■ S. 11—Scope and effect of—Sell—Cnder-^ta. 
tion—Objeclioo not raUed In trial Court or in appefiate 
Cvruil—Plea in raenHon that t Vcive h withoet jurMIe 
lion—If oiwn. See 1941 Dig.. Col llOl. RaDRI 
NARAIN SInOH » ('HANDER MAClJlSMWaR PaaSan 
197 1 0 361-8 B.B. 194-14 B.P. BM - A LB. 1949 
Pat. 168 

•UMTY. CONTRACT ACT. S. 127. 


SYLBET TEKANOT ACT (1986), S. 46. 

— • " ••Rifit to reeover payments made totoards debt of 
the principal debtor—Coneiliation of joint decree 
against prineipal and surety—Surely paying instal¬ 
ments—Liability of principal debtor. 

Where a joint decree is passed against the principal 
debtor and his surety and the latter obtains a settlement 
of the debt by applying to the Debt Conciliation Board 
and pays certain instalments he is entitled to recover it 
from the principal debtor. The latter cannot claim to be 
discharged from his liability because the surety cr>mes to 
an agreement with the creditor. {Pollock. /.) MaDHO 
z. Sham Rao. 1942 N L J. 311. 

■■ Security bond—Construction—Personal liability 
J//1941 Die., Col. 1102. KesaR Chano p. UttaM 
CHANO. 198 1.0. 636 »14 R.L. 843 = A.I.R. 1042 
Lab 6. 

Security bond to Court—Execution—Proper 
course. I94l Dig.. Col. 1102. KESaR CHAND e*. 
Uttam CHand. 1981.O. 838-»14 R.L. 343= A.I.R. 
1942 Lab. 6. 

— 'Security bond to Court—Scrutiny of form—Duty 
of Court. .^00 1941 Dig.. Col. 1103. Kisau ( Hand 
V. Uttam Chand. 198 LC. 638-14 R.L. 343-Al. 
R. 1942 Lab. 6. 

' Surety bond—Construction—Principles, 

A surety bond must be read as a whole. The inten¬ 
tion of the parties must be gathered from the word?, 
taking into consideration the language of theentiie bond 
and adopting an interpretation which givts effect, if 
possible, to all the parts and does not reject any of them, 
{l^and Tyahit. JJ.) ASSaNDAS v. IIaRDASmaL. 
I.LR (1942'Ear. 79*16 R.S. 18-201 1C. 760° 
A.rB. 1942 Slod 134. 

SURETY BOND— Consiruetim — Liability of surety 
—WhtH arises. 

The ceneral rule Is (hat every surety bend must be 
construed strictly on its own terms. A surety bond 
recited (we) “would stand surety to (he extent of 
Rt. 1,500 and bind our^elves to pay (he 'aid sum of 
Rs. 1 JOOin case (he decree of this Courtis confirmed 
by (lie appellate Court aad the amount is not recovered 

• from the defendant.** It wukild that the word 
‘recover* bad a special meaning in Uw'and it therefore 
followed that the meartirg of iheclau'-p in the bond 
•a* that the decree-holders were first to recover the 
money from the indgmtnt><lebtor by legal process and 
that if they failed to recover (heir decretal amount from 
the judgB.enl debtor they would be entitled to recover a 
sum not exiveding Rs. 1,500 from the sureties and 
that the dccree-boMeis could not proceed to execute the 
decree against the sureties before txhaastirg t>-: remedy 
against the judgmeni-d-biot. (A'tyegt,. J.) l.AXUAN 
n. GoPALRAa 1942 N L J. 39. 
^^-“KTonstruction—PiiiscipIc--Surety boesd to prevent 
'attachment before a ju'fgirteot—Di> ’"aI of laim for 
tkfanlt and subsequent restotattoo —Surety. if ab^lrrd. 

1940 D-g.. Col. Il37 PANNAL.ALr.HAJi ‘.BDUL 
Karim. ILR. (19I8) Nag 189. 

87LHET TENANCY ACT (ASSAM ACT XI OF 
19361. 8 46— Drwwj/-•/<'a-.»’/.*ej*j n/.'f m .’.-...‘'.'•j 
and Tenant Pr.stdnrt Ait nrti im for.e—Lor i\ ‘ ; n s 
fspnsnmgitdentum to delermrnr . 'o' 

eintment after repeal #' thas .4 /—r*,... 

Uadet lb# I.an lu, ,i And Termt rr''-.," A,Mb' 
mere denial of the Un,% lUh don r.u ’ , > > :-»( 

an end to the tSMnej. The Lndkinl has i ^ 
tbe fTalter and u> lem bc sbo»s an inier!: n ■ ;,' 
endtothe twwancy. tb* teDsnev wfll 'j -.'t. If-Tx 

laodlotd due# aot expre** bis ii> . c < n- re ibr 

tMutcy while ibe Lovdhwd aad Tvrart 

IS ia foioe. b«a.Ta« Vr ai«it for 4* 
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telegraph AOT (I886). a 16. 

the ground of forfeiture by denying his title after the 
Sylhet Tenancy Act which repealed that Act comes into 
operation. {Akram /.» LimBaR KHAN v. TURaB 
Ulla. 2011.0.334= 16 E.O. 168«46 O.WN. 273 
=A.l.R. 1942 cal. 356. 

telegraph act xm of isss). s. \ s—appiu 

(atiim for (ompertiaUoa—jHntdiction of District Judge 
-^Government refusing to pay any eompensation. 

S. 16 of the Telegiaph Act does not refer to the 
lofficiency of the compensation actually paid but to the 
aufficiency of the compensation to be paid under S. 10. 
If damage is .actually cau'^ed and Government proposes 
to piy iijthing, while the other party insists that sub¬ 
stantial <lamage has been done. then there is clearly a 
dispute with regard to the sufficiency of the compensa¬ 
tion to be paid under S, lO, and the District jadge has 
Jurisdiction to entertain an application for compensa¬ 
tion by the party aggrieved. {.TekChand and Beckett, 
JJ.) ABntJL AZIZ w. PUNJAB GOVERNMENT. 201 
I.C. 739*15 R.L. 81=44 P.L.B.276=A.LB. 1942 
Lab. 186. 

•S, 16 (3) and (5 )—Order of Dfstriet Judge on 


application — /ievision—Power of High Court. 

The'Diblrlct Judge is acting as a Civil Court in deal¬ 
ing with applications for compensation under S. 16 (3) 
of the Telegraph Act, and the High Court has, there¬ 
fore, power to entertain a petition for revision of an 
order passed by him on such an application. The High 
Court’s powers of revision are not barred by sub-S. (5) 
16 


TOET. 

for injury or liability suffered by the claimant on ac¬ 
count of the wrongful act of another. In the latter cate 
the injury complained of need not amount to anyacioal 
pecuniary loss to sustain a cause of action Tbe 
pecuniary loss comes into consideration only to help the 
determination of the measure of damages to be awarded 
in such a case. In cases where the elements of fraud, 
oppression, malice or the like are found, the law does 
not confine its remedy to tbe payment of compensation 
merely proportionate to any pecuniary loss actually 
suffered by the injured person. It can grant vindictive 
or exemplary damages by way of punishment to the 
wrongdoer. {Akram and Pal,/J.') SHKJKH JARU 

Bepari t-. A. G. Peters. 202 IC. 181“76 O.L.X 
64=A.I.E. 1942 OaL 493- 

' Defamatton-^Libel — Privilege—Suit for dam¬ 

ages for wrongful dismissal by teacher against head¬ 
master—Defendant filing extraett from His report to 
managing committee to show grounds of dismissal— 
Extracts defamatory of plaintiff—If absolutely priti- 
leged. 

The defendant, a headmaster, was sued for damages 
for wrongful dismissal by a teacher. He filed extracts 
from a report made by him to the school managing 
committee as he thought it necessary for the purpose rf 
his defence to show the grounds upon which thiTlamtiff 
was oismissed by the Committee. Tbe eairacts were 
found to be defamatory of the plaintiff. The plaintiff 

filed a suit for damages for libel. , . ...... 

Held, that the occasion was one or absolute privilege 
as the statement was made in Court in the course and 


of S. 16 of the Act. (Tek Chand and Beefiett, JJ.'i 

Abdul Aziz v. Punjab Government. 20l I.O. 

739= 15 E L. 81=44 F.L.E. 276* A.I.B. 1942 Lab. I affidavits were governed by the law of absolute 

186. I pn'WIege would depend upon the nature of the stateinenti 

'iO'&T—Conspiracy—Essentials of—Hotiee by members_ waiting that were filed and the purpose for which they 
of one group to their own group asking them not were filed. If they we're documents considered by a 
attend marriage in house of member of opposite group | essential for his defence, they are tovered 

—Actional’ility—Defamation. .. by the doctrine of privilege. 

A consniraev to be actionable must be a combination ^ SeeTARaMavva. 65L.W 111- 

of two"rm“=p rsonrlnci.as],toinfre.^^^^^^ 166=A.I.E. 1042 Mad. 313.(1942) 

hlf trade, buVmess or employment, and . hv a ^ 

damag'^ lo him, thongh the damagCg | > ■ Defamatiori^Libel^Publication In newspaper— 


•to loiure «e,e of M.THA Rt'STOMJ, VUR2BAN 0. NUSSEBW.NJ. NOW 

r®%rir actir^ot to respond to the invitations -Defamation-Libel-Kight of /aircomment- 

bersof the^r^ac plaintiff who belonged to the Limits 

issued 0 y connection with his daughter'^ ment or malice—Veces.<iity. 1941 5 ««buwanII 

and asking them not to attend .he marriage MITHA RuSTJMJ. MURZBaN p- NUSEEKWANJI 

1 „ the plaintiff’s houss; sod the plaintiff filed a snit for ■■<OWRnjl “ OrLd.^l^^^.^ damases-Apo. 

‘'’S:tS"he‘.o7t‘‘:5'"Xi;ac, was not nrad. ont Lgy tend:, ed in poor crintina^oontpUint^nd ar«n.^ 

(P/age<vara fver and i'erkataranga Iyengar. JJ.) PiS- 
SAVP-P- HaNUMANIHA RaO 20MysLJ. 131. 

•Co'iverrion—Damages — Trespasser plucking 
green leaves and manufacturing them into black tea and 
selling them. See 1941 Dig., Col 1106. CaRRITT 
MORAN & Co. V. MaNMATHA NATH MUKHERJEE. 

1981.0 69 = 14EC.419. ^ ^ ^ 

_ ^Cause of action—Injury by wrongful act of 

another—Actual pecuniary loss—If nscessary—Contract 

^The rule of law relating "to a claim for contribution 
arlsinil out f joint promises laid down in S. 4^ of the 
Contract Ac» cannot have any application to cases where 
tbe relief claimed is based on the right to a satisfaction 


784 = 14EM 382*fl941)2ML.J.674. ^ 

-.Defamation-Privilege - Pubhcation in neji' 

Daner—Extent of privilege—Burden of proof. See ivaj 
Dig.. Col. 1108 MITHA RuctOMJI MURZBAN r-. 
NUSSERWANJl NOWROJt. 43 Cr.L.J. 17. . . 

-Defamaiion-Slander-Imputation of ci mm j 

offenco-U actionable per /e-CondiU^s J? s"® 
action—Burden of proof. 1941 jtqw 

MITHa RUSTOMJI MURZBAM V. NUSSERWASJI n 


ROJi. 43 0r.LJ.17. . .. 

Irrigiii*n rights-Interferenee - 


of 


,Hit-Diversion of waters of riVer 
ehannet—UnUord not yet affected by 
supply of waiir-lniury likely to affect landlord of ass 














INDIAN DECISIONS. 


985 


TORT. 

tsiait in t^urst ef Hme—Suficunty to furiith cause of 
action. 

Ajwrmanent diminution in the accustomed supply ol 
water to wuicb lands in an estate are entitled is not 
merely an injury to the tenant but is al-o likely to affect 
the ultimate inteiests of the lanobrd as well. Accor 
dinRiy whcre.there is a diversion of the waters 0 / a river 
Ibrouxh a nealy dog channel which causes such a dimi¬ 
nution ill the accustomed supply of water, the i .jury 
though it might not have yet affected the landlord is 
likely in course of lime to operate to his prejndice and 
therefore furnishes a sufficient cause of aclton for the 
landlord to sue. • t^lCrtshuastoami Atyangar, J ) 
Venkavya VlJ^YA APPARAO. 201 IC. 749*= 18 
R.M. 334=65 L.W. 103=1942 M.W N. 67 = A.I.R. 

1942 Mad. 362=(1942) IM.LJ, 116 . 

“ Joint tort-feasors — Compromise with some— 
Aggrieved party, if loses remedy against all. l941 
Dig., Col. 1108. HaR Krishna Lal v. Qurban 
ALi. 17 Luck, 284=A IR. 1942 Oudh 73. 

— -/ot/il torl’feasors-~Contri6uiioit-~Law at to. 

Neither the rule in Mtrrywatfur v. Nixon nor any 
rule which would rigorously divide up the liability into 
as many shares as there were per.sons liable, should be 
applied to Indian conditions where Courts do not 
merely administer the common Irtw bat decide in accor¬ 
dance with equity. Justice and good conscience and 
where it U very desirable to exercise the power to 
differentiate between the various persons held jointly 
liable at the suit of the person injured. Where there 
was a partnership to cut timber in a forest and one of 
the partners was held liable to pay the whole damages and 
costs in respecUf that transaction though he held only 
an eighth share and was hardly more blameworthy than 
the others in actii>g under a defective licence, the result¬ 
ing loss should be so distributed that it falls as equally 
as possible upon all. {.Stone, C /. anJ Bose, J) 
Khushalrao V. Bapurao I.L.R. (1942) Nag 1 
-200 1.0. 20 = 14 R.N. 807=1942 NJi J. 1 -A.I.'r. 
1942 Nag. 62. 

' — i-igfil and air—^Obstruction t^-'BemeJy. 

It is not necessary for the plaintiff who receives light 
through a window In hU wall opening on a vacant 
ground that he should enjoy It for the prescriptive 
periotl SO as to acquire a right of easement. He U 

S titled to an Injunction against a stranger who is not 
B owner of the ground or one deriving title from him, 
restraining him from building upon that ground so as to 
cause obstruction to the light, {ftoniitmtii. J.) Bane- 
CHANUO. GUI.AKCHAND. 1942 M L R. 24(€iv.). 

' .Vj/rVrt^f prosecuii.'H'—/line of process toplvn 
litF on comphimt—Jf ne. cssary. 

For the puipxse^ of a suit for damages for malicious 
prosecution a prosecution commences when a complaint 
is nude, and it is not nece^saryk in order to mcinlain an 
action for damage.^fur malicious prosecution, that the 
charge nude should be acted upon by the .Magi>tratc 
or th.ii process should be issued agamst the plaintiff 
on the complaint. If jt is shown that the defendant 
clearly set the law in motrn maliciously, bts act would 
amount to malicious prosecution and scree ai the 
foundation of an action for daniag-s. (ryab/i, /.) 
BaOaL KHUVANdl • BNAlaKiTl MOROO ILR 
(19*2)Kar.46-A.LR. 1942 3indl4i 

■ Maliciout proMCation — Verbal complaint to 

vUlap Maebtrste chaining p.rvB*i,S daeoiiv—Dii 

rolsul wiibowl lam'Wfws to person ch-irged—iil in. 
damagea—MatniainaWliip. See iVMl U|.. Col llOO 
VaTFaPPA KONK ►. MUTHl’KAtc'PrAS 'sEKVai iftC 

IC.W8.14 B.M.430«(1941} IML.J. »a 
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TORT. 

-Nuisance — Municipality discharging sewaae 

water into storm water channel—Injuncimi. if can ^ 
granted. See 1'41 Dig., Col. UlO. AUZAFFaR HuSaIn ' 
V ADMtNiSTkATtrR OF JHE LAHORE MONICIRalitv 

198 10. 773=14 R.L 362 i'^^ii'Auiv. 

- Nuuance^Pubitc nuisanee—Aeiiott by trivate 

individual—When mamlainabie. ' ■ 

A private iiidividual has no right of action in respect 
of a public nuisance unless he can show that he has 
sustained some special damage over and above that 
infficted upon the public at large. The necessity 
plove special damage is not obviated by the private 
individual bringing the suit m a representative caoacliv 
under O I. R 8, Cr. P. Code. (MuklurUa 

-——Nuisance—Test—Standard to be apnlied 
1941 Dig..Col.nil. Cawashah BomanTj^’pka- 
fullaNath. 197 lC.670-14 R.N. 176 

•- Seduction of daughter—Action for—Enriisk 

lavs-AppheabHity. ff^£.ngnsi 

Tflh English rule with reference to the tort of seduc- 
non of a daughter should be accepted as applicable to 

f conscience! 

{Stone, C.f. and Bose, J.) BaBOO THaKUR Dhori 
OF Nagpur p. Mst. Subanshi. IL-E (1942) Vap 
650=202 1.0.101=16 BN. 64=1942 N L J islf’ 
A.IN. 1942 Nag. 99. 

Seduaion of daughter-Death of father during 
pendency of smt for damages-Suit. if abates. See r 
P. Cole, 0. 22, H, l. 1942 N L.J. 199. 

J»^-Trad# name-In/riugement-Goods 

H to bt identical or belong to the same class. See 1941 
Dig., CoL 1114* DHANAlARiHMK WEAVING WORr^ 

16 M. 281-A.I.B. 1 M 2 Mira. 179.(1911) 

’~~^Passing off—Trade name — Infrinremt.Mi d 

ing off actio^P^oundation of—f)cceit or franJuTJ,] 
intention—/f to be Proud. nauiene 

The foundation of a ‘passing off action is alwavi 
dwptlon. or possibility of deception but it is not m 
action in ^at. It is never the case of the plaintiff ia 
a paasing-off «t,on that he has been bimsejf dec?h^ bv 
the action of the defendant. His case is ih« mR. 
people^he public, have been deceived, or are Nkelv to £ 
deceived. But a private rndiTidtal cannot “ 

wrong done to the public. The rtainiiff mnsf ?k ^ r ‘ 

pro., lb., lb. o, ,b. drtSid if ZT 'fS 

•ome proprietary right of his own. It is t»t n«il, * 
prove any fraodolenl intention on the part o/^h7 
dant, though, if a fraudulent intention 2 * 

usually assh, the pla ntiff*, case. 

Somsee. /.) R. M. hfULTANIr. PARAMOUNr'Ti^'/"^ 

t»r INDIA. LTD. 203 10. 632= 44 

A-IB- 1W2 Bom. 841 , ^ BoulL B. 505** 

nS: bLVr. -ioc. 

vver it may be. of the wrongful of 

c*wnp1aip?. Come to be assoaatrt iu Ik- plaintiff 

■h. Ufa. businem or 

Uthede.'er>hntM deuciiSnf 
or whatever it ma, be. «, 
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TORT. 

body is entiiled to represent bis goods as the goods of 
somebody else. The Unes in each case have to be 
framed with reference to the facts of that case, bat the 
plaintifiE has always to succeed substantially on the two 
issues. [Beaumvnt,C.y.afidSom/ee,/.) K. M. MUL* 
TANI » PaKAM<^UNT I'ALKIbS OF India, ltd. 203 

I.c. 632=44 Bom.L.B. 606*A.I.E. 1942 Bom. 241. 

- -/■'assing ^/f—TrUih namt-^Jnfringtment- -Two 

things or wot ks hitting same name or title but essenUatly 
different, produced by different persons—Jitght of one 
to sue other for iniutietion. 

There Can be no possibility of deception between two 
things which are C'sentially different, although the two 
things may bear the same name or title. Where both 
parttes have, w ithout any intention to deceive, taken the 
same title for tlieir goods or works, neither of them has 
any right to restrain the other from using the title unless 
he can shpw that it has become associated in the minds 
of the public with his work and that there was any 
actual OP any likelihood of deception by reason of the 
identity of the two names or titles. {ISeaumont, C.J. 
and Somhe. J.) K. M. MULTANI PARAMOUNT 
TalkikS OF India. f.i.D. 2031.0. 632—44 Bom,L. 
B, '605® A.I E. 1942 Bom. 241. 

-Wrongful atidchmcnt—Damages—Action for— 

Essentials to be proved—Legal act done with malice— 
If gives right of aclion. See 1941 Dig, Col. 1112. 
Nasiruduin Karim maho.m£d v. UmerjiAdam & 
Co. l.L.R. U941) Bom. 621. 

- Wrongful attachment— — tf^rrant for attach¬ 
ment of movables in house for arrears of house tax by 
owner—Setture of goods of oeeupier—Suit for damages 

—Afaintainability. .. 

Where for non-payment of arrears of ‘ ^ 

due in respect of a 7,"" 

convicted, and a warrant is issued to a . 

btes found in the Premises „ecuted by 

statutory provi^ons and 7® another person who at 
attachment of the "jo'^ables o n t 

that time occupies the P'®”'*®?’ ' j ^ saj, against the 

ables are attached cannot oiamta n ^.^rrant for 

Municipality or S of the ground merely 

damages for wrongful altachm n yvuTHONl- 

that the articles J.^^rA?VAl 66 L.W. 68 

MUIHU PILLAIJ. 1 M.L.J. 267. 

AOT^S. m ( 1 ^ 2 ) 2 M. 


- Wrongful setture or g sdture of goods at 

>,ceiver , mi creditor for wrongful «r.«rr 

dter's instance. seizure of goods by 

Where there has been a wr g . ^ creditor 

le Official Receiver aUbe Ji 

nd the wrongful act i ^i«jih the Receiver and 
rder of the lu^lvency Cojirt. bolt, [be ,he owner of 
reditor are liable or dam^s m a 

le goods so seized, lui labh Tri- 

HANDUMAL SHVAM LAL t'. JANKl BALLABH IKI 

athi. 1942 a L.W. 699. 

bade Infringement— Matters for c 

^/iHn action for an alleged infringement of a reg^ 
.,ed trade mark, no evidence of confosmn eilier artuaj 
; nrobable is adduced, the question wbeih« the mark 
k>»??he defendant uses infringes the plaintiffs regis 
, ad n,aa. be a„s.ve,ed by ,he Co.,., »n d.d 

kliripeviience. aftera comparison ofthe aeren 
I 7 . n?ark as used with the plaintiff’s registereo mark 
oTiS themud. by ^de. but by asking itself 


; T. P. act C1882'. S. 6. 

whether, having -due regard to relevant surrounding 
circumstances, the defendant’s mark as used is similar 
to the plaintiff’s registered mark as it would be remem* 
' bered by persons possessed of an average memory with 
its usual imperfections. Whether the defendant had 
a<'quired the good will of any business, and whether (he 
defendant was properly on the register in respect of a 
mark which differs slightly from the mark actually in 
use by the defendant, ate matters which are irrelevant 
to th question for determination. (Lord Bussell.) 
Coco Cola Co. op Canada, Ltd. v. Pepsi-Cola 
CO.OFCanaDa. 16BP.O. 23=202 IO.203=8B. 
B. 889=A.I.B, 1942 P.O. 40 CP.OT). 

-Trade Mark and Trade name—Passtng off. See 

TORT—Passing off. 

TBANSPEB or PBOPERTY ACT OP 1882) 
—Applicability of principles to N.-W. F. P, 

Although the Transfer of Property Act does not apply 
to N.-W.FJ*.. it has been long the custom for the 
Courts in that province to apply the principles laid 
down in it \% pnociples of equity. {Almond. /C.) 
Fazal Karim Va Mahomed Karim. 2011.0.165- 

16B.Peshl5=AI.B.1942Pe8h.48 - 
See also CHELA RAM v. OOPI ChaND. 2031.0. 
628*16 E. P«8h. 63*A.I.E. 1942 Peeh. 88. 

-Scope—Contract of sale—Buyer latlirfg to com¬ 
plete payment—Conuact falUng through—Right to get 
back from seller portion of price already paid—Prlnci* 
pies applicable—Contract Act-Applicaiion of. iff 

CONTRACT ACT, SS. 64, 73. 74 AND 75 I.LE. 
fl94lJ Ear. 495. 

^ - —g . Z—Aelionable elaim—Fight to reecver village 

^^AcUonable claim postulates a debt. A share of 
profits to be regarded as a debt must be liquidated sum. 
The right to recover profits does not become an actiona¬ 
ble claim unless the profits arc as-igned. ^NiyogitJ^ 
VlTHAL S' JaGANNATH. 1942 N.L.J. 30. 

-88 3 and 123—Future rent—If immovable 

property. 1941 Dig., Col. 1114. BhudeB CHAN¬ 
DRA ROY V. Bhik Shankar Pattanaik. A.i.b. 

1942 Pat. 120. , ^ .^ a , 

-S. 3=-Money debt—If actionable claim. i>ee iVHi 

Dig., Col. 1114. RAM KISHEN MOHAN LAL P. 

GuRDIAl MaL SaGaR Mal. 197 LO. 735* 14 Ei. 

266. o . 

_S. Z-Notiee-^Agreement fsr mortgage—Regis¬ 
tration—If amounts to notice to subsequent transferte— 

If creates charge. ' , 

An agreement for a mortgage does not 7 *^'” 
Indian Law give rise either to an equitable , 

to a charge over the property j and such an . 

Lot con^torily regisLwe. The fact (hat ^ter^ 

does not amount to construrtive wtire fo a sob- 

within the meaning of S. (Broomfield and 

sequent transferee of the .L,* KaSHI- 

NATH THAKURJI. 204 tO* ” ” ® 

Contract Act, hat two 

T, a Hirfdo. died in 1934 leaving no f‘„oee 

widows, a sister and * sister’s ^ 7 i/«atc.aud 
among these persons a^o the ■ award 


and thatin return for lhl» the Utter snwiu ■ 

JbLir rights as prospective reversioners to the other por 
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T. P. AOT (1882), S. 10. 


9^9 

T. P. AOTU 882 ). a. 6 . 

ttoiu 0 / ibe e of T uid that the jiiier'e ion shonid . mUe is valid and binding upon him. (Dalifi SihpA w 
perioim^c funeiaJ ctremcnu-of T. There wa- a D,h JJ.) ShaH NAwt^z f ofn, ^ 

tran-r . > v.ido»» m purvoance of the award and MUkTAZA. 2 U 11 . 0 . 293-16 E.L 43 ‘- 44 ’P lHi 07 
lbc-:-cr and tne filter » *00 took jy.s -l.n. A few , -A.I.R. 1912 Lab. 138 . «P.LE .87 

ipont^N ificr 7^i doaib, thcic «ai i pariilion be(t?een ! —U. 6 (C)—Mefe riuht to ^ 

iyl8’loTeo]“cr;>!"‘* Tn°/««it in for wrongiul .lUpo5«asion of land in'bieach of agr«’ 

award m. :v u) the arbitrator!. of plamtiff 1 ^) 104 iD^p rlj i 

T p'A\^*anis THb-ITV ALUUL HaUM SAHIB.’ lOo'lO^'m" 

l.P. Act, and b. 6 ihctcfore applied 10 thecas and 14 B.M, 633 =( 1941 ) 1 M L J 29 i.u, oi/ 

reodcued the uans/er invalid ; (2) mat the fact that the ,- S. 6 {^di—AJart^sspr f, 

* T ‘ A maintenance aUowance h ch 

the iraJi-fer, bc.-auje if any portion of the consideration not accrued due already cannot be a«ion<./t i... 

wa« forUuden by law, the necessary icault must be that mortgage in view of the* provisions of S fi 

the whole tran>fer should be »et aside; (3>thatS.05 T. P Act. ThL 

O" I antecedent obligation ^n^ the eramor''to 

Namtiff to make compensation to the sister and the maintain the grantee under the petsonaf faroMhe 


sister's .s<m before she could recover possession of the 
property in di.jmie. (A‘r«^,/.) .‘'HenbaGaVaDIVam- 
MALt. .Mupjdathi Animal.- 204 I.C. 184«55L. 
W. 639=1942 M.W.N. 642=A.l.E. 1942 Mad. 720 
“(1942; 2 M L J. 364. 

S. 6 (a>—Ar//lr tff offtringt made at plaet of 


XBOrikif^TtantltrabtlUy. 

It cannot be laid down as a bioad proposition of law 
that the right to a share in the otterings made at a place 
of worship, or in the income of lairs or other functions 
held in connection therewith, is a mete "possibility’' and 
therefore not alienablexrn the principle of law embodied 
mS. 6(<rJof the T, P. Act. Nor can it be said that 
such, a transfer is, in every case, void as being opposed 
to public policy, as the making of ofieiings Oy persons 
rworting to temples and other places ol worship is a 
matter of volition with them and no one can compel 
another to make offerings on a particular occasion to 
him and him alone. The determination of the question 
depends on a variety of considerations (/.^.) the nature 
of the institution, the occa:ion on, and the purpose for 
which the amount, is paid; the capacity in which it is 
appropriated by, or divided among, the persons concer¬ 
ned. A distjnetion must be drawn between cases in 
which emoluments are attaohed to a priestly office, and 
the cases in which the offerings are nta^e to a deity and 
the persons who receive the same have not to render 
lervices of a personal nature as a consideration for the 
weipt.of the offerings. The emoluments of the former 
kind are not, in the absence of a custom or usage to (he 
contrary, ordinarily transferable. But when the right to 
receive the offerings made at a temple is ladeiiendent 
of an-ubligatiun to render services involving qualifica¬ 
tions of a personal nature such as officiating at the 
worship, then the jight to receive the offerings, when 
made, is a valuable right and is property and is, there- 
fofe, transferable. K:rek Ckand, A.Q.J. and Salt, J.) 
ZahaRIa Mal t<, Parmeshri DaS, 2031.0. S18« 
44P.L.R. 403-A.I.B. 1942 Lab- 284. 

“—S. 6 (a)— Spes succcssionis— 
un^itr t>jmpromitt^Valtaity. 

Per Z7/« /.— However tMegal and unen¬ 

forceable a bare relinquishment or renunciation of the 
bailee of a heir-apparent succeeding to an estate may 
be, different considerations prevail if that renuncuticn 
or relinquishment proceeds on j settlemeiil of cdbfi^c^ 


parties. There is no doubt a distinction between a 
mairtenaDce allowance and an annuity, and whether an 
allowance IS the one or the other w .li depend on the' 
facis of each case. {MukHeriea and Hojtbureh //) 
M’TRAt-. OFHCIAL RECEIVER I.LR 

(1942) 1 Cal. 427=201 LC. 568=16 RO 238*74 
C.L.J. 628=A.I.R. 1942 Cab 241. -^38*74 

;-S8.6 (e) and ISO—Applicability—Sale of land 
sei aside at instance of teal owner as vendor had no title 
—Right of vendee to rftover purchase monej—Assign- 

IWl Uig.. Col 1115. Chinnappa rkddi ». Ven- 
KATAKAMANAPPA. 20l I.C. 268=15RM 28 h 1 
5^^^2MgW-«-29 = A.I.E.1942 Mad. kof =U941J 2 

S.6(e)-Ar.V«w«^tf/ ri£A( to profit, along 
With proprit/ary ihare—Validity. ‘ 

What can be assigned is properly or right which can 
ht regarded as property capable of being assigned • The 
right to recover a share of village profits is not a con! 
iractual or personal right hut a right which arises from 
owrier-^ibip of pioperiy or ownership of land and i? 
ancillary to the right of property. Whatever doubt 
there might be as regards the assignment of a S 
right to recover past profits no question can arise, when 
h ,r incidental to the prop S 

share .t«Jf which IS transferred. Such a ua^nlfltS 

is entitled to sue for rendition of accounts Sfii!! 
village profits. (.IViyogl, /.) ViThai . i..~ 

NAIH. 1942NL.J.S0 ^ ^ MaGaN- 


such date crops are still standing on the land rh! . 
pass with the land and the vendees are not en^ 
recover any sura from the pre-emptor deer^ k ^ ® 
/.C.) CHtLA Ram » cfow c?Al„"ii,'; 
1.0. 628= IB B. Pesb. 63=A.l.E, 1942 Peiris ’ 

-Sa 10 and lll-A,,,w ^ 

againH tramferabtlity^Ltgality. 

Where a person Is given the rights ot i. . i 
lessee only there is nothing inconsistent with hf^Hehu 

. , incident of the 

ing cUims or bona fiJ€ c<i-putc^ Urveen (he centr.^M ''acjtihbt non transfwiwii^v in Hence ^ condition 

PiHte,. ir.theicforc.loavoid.n > Jv r.e decinon c^ Si 

ihft facium of hU legUlmacy a .nurs in(o ^ 

^a)promite with thedeftndanisani^g.iir» anioimediatc * Lal a. 

^ i""538“'942 O.^liT- iVo W K Sl'iS B 

qwshlng a mere chance of sucenwo. a compro-, 1942 OadJi 874, * 1942 O-W.N 226 AJ.E. 
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T. p. ACT (1982), S. W, 


—' S. 14 — Appltcabilily—HeritabU (harge created 
in favour of a person at a partition in Hindu joint 
family. 

Whereat a partilion among the members of a joint 
Hindu family a charge is created in favour of the son of 
Christian wife of one of the members and it is made heri¬ 
table by his widow and children, S.14 of the T.P. Act has 
no application. If the creation of the charge was a trans¬ 
fer of property, t^at transfer took place when the partition 
deed was executed and was to be inherited by his widow 
and children Even if it be regarded as a transfer for life 
to that person followed by a transfer to his wife and 
children the l.niier would obviously be alive at his death 
or witliiir a few months thereafter and transfer is valid. 
{Allsop and Verma, JJ.) GaJPaTI RIKH V. MRS. May 

Ida Kikh. 2031.0. 9=15 R.A. 195«1942 A.L.W. 
411=1942 A.W R. (H-C.) 170“A.I.E. 1942 All. 264. 
' ' 'S. Covenant for pre emption in deed of ex¬ 

change—Cdoenant made binding on heirt of party — 
Validity. 


The rule against perpetuities applies to a covenant for 
pre-emption. Such a covenant in a deed of exchange 
made binding upon the heirs and legal representatives of 
a party offends the rule against pe.-petuities and is not 
enforcible in law. {Muter and Airam, //.) BepIN 
Chandra Saha v. Kajlesh Chandra Malo. 46 0. 
WJff. 147. 

——'S. 18—Burma Oil Subsidiary Provident Fund 
Rules—Nature of interest of member in deposits. See 
l94l Dig., Col, 1116. R. C. DaSS». SECRETARY OF 

Burma Oil sub'sidiarv provident fund Trust 
(INDIA), ltd. 198 I.C. 737=14R.R.220. 

-S. ^1—Applicability—Void gift—Sffeet on 

subiepueiit gift—SuecetsioH Ait, S. 129. 

The failure contemplated by S. 27 of the Transfer of 
Property Act and S. 129 of the Succession Act Is the 
failure of a valid gift. Where the gift is ab 
the subsequent gifts must also fail as provided by S. lo. 
T.P. Act,and S. 116, Succession Act. {Chagla, 
Ismail Haji arat v. Umar 
(1942) Bom. 411=2011.0.31=16 R.B. 61=44 Bom. 
L.R. 256=A.I.R. 1942 Bom. 166. 

-S. night of retonveyante of eatement gran- 

ted—Nature of covenant—If enf^ceable by vendee 
from original grantor, without assignment. 

The right of reconveyance of a right of element 
granted in perpetuity is a positive "ven*"! ai.smg out 
S contract andean be completely 
land itself as a right of reconveyance m ^ 

sold. There is nothing which can fasten this condition 
on the land itself so as to make It a covenant running 
with the land ; it is a personal covenant independent of 
the land Hsnee a vendee from the grantor cannot, 
without an assignment of the right, sue for specific per¬ 
formance of the condition of repurchase {Grille and 
Pollock, J y.) ZaL RUSTAMJEE MADAN V. Anjuman 
MUFid’dUL ISLAM KHAMA GAON. I.L3. (1942) 
Nag 736=203I.C.192=16B.N. 118=1942 N.LJ. 
892=A.I.B. 1943 Nag. 4. 

____S. 41— Apflicabilily—Mortgagee who has net 

made enquiries. 

Where it is found that the mortgagee had not made 
any enquiries he is not protected and is not entitled *10 
benefits conferied by S. 41, T. P. Act. The fact that 
the mortgagors^ names were entered in the khewat is not 
sufficient enquiry nor the fact that the Court of Wards 
was in possession of the property. (Agarwal and 
sn.JUev //.') HARNARAlNrRASADtr.ASHlOHUS' 

17 Luck. 636=199 LC. 808=14 E.0.617= 
iwaRD 328=1942 OW.N. 127=1942 0-A 73 = 
1042 A W B. (O.C.) 95=A.I.E. 1942 Oudb SIS. 


T. P. ACT (1882), S. 44 

■' ' "‘S. 41—Applicability—Movable properly—Decree 
for money— Bona fide purchaser for value from benami* 
daV or ostensi ble owner—If protected, j'rr 1941 Dig., 
Col. 1117. .«;waminatha Pillai V. Krishna pada* 
VACHI. ILR. (1942) Mad. 225= 201 I.C. 128=16 

E. M. 229=A.I.B. 1942 Mad. 28=4941) 2 M.L.J. 
601. 

——S. W—Applieability — N.-W, Frontier Frv 
vinee. 

The piinciples underlying section are used in N -W, 

F. P. as principlesof equity, justice and good conscience 
under S. 28, Frontier Law and Justice Regulation. {Mir 
Ahmad, /.) ROSHAN LAL v. ARJAN DEV. 203 lO. 
300=15 B.Pe8h. 59=A.1.B. 1942 Pesb. 68. 

— -8. 41— Applicability—Flea based on if available 
to transferee from Hindu widow in suit by rezertiomn. 

It is not open to the alienees from a Hindu widow to 
rely on S. 41 of the T. P. Act as a defence to a suit by 
reversioners. The section is not applicable to cases of 
adverse possession and the consent of the IlDiIied owner 
can be operative only so far as she is concerned. It 
cannot bind the reversioners so long as the limited owner 
remains in possession. (Verma and /.A) 

ABDUL Samad Khan Girdhari Lal. I.L.E. 
(1942) All. 269=200I.C. 269= 14 E.A. 423-1942 A. 
L.J. 179=1942 A L.W. 161-1942 O.A. (Supp.) 145 
(2)=1942 A.W.E. (H,0.) 84 (2)=A.I.E. 1942 All. 
176. 

_8. 41—Appl-cability—Transfer by ostensible 

owner after real ovrner’s death—Good faith-Onus. Set 
1941 Dig. Col. 1118. Chapalabala DaSI V. SaRaT 
KUMARiDaSI. 199 I.C. 766=14 B.0.6S2 
—8. 41— uttder-^uiia U* be p^rf^rntd hf 
transferee seeking it. 

S. 41 of the T. Pe Act protects a. person who has ac- 
qaired titte from an ostensible owner. Neither this 
statQtory provision nor equity can protect a transferee 
unless the transferee has taken reasonable care to ascer¬ 
tain that the transferee had power to make the transfer. 

A purchaser cannot \x said to have acted like a reason¬ 
able man if be has taken no steps whatever to look at 
the registers and does not in any way a>k or seek to 
obtain the production of the documents of titte at least 
before the completion of sale. (Stene, CV*) MOXItAl* 
p. BHaGabai* 1942 N L.J. S68. 

-S. ^l~P/ea of estoppel against idolSustaina- 


lols though for certain purposes can be !*poken of as 
ors, cannot be given the special priviJej^s whicli are 
licable only to flesh and blood minor# who will come 
ge later on. The Sarbarakar acts for the »<JoI and 
^ a plea under S. 41. T.P. Act, 

liable against an idol. {ninya j.! 4 O 6 

INDRASWAMI v. THOONABAI. 1942 N.I* . • 

—S i^Appli.ability—Fxeeution tale-Order 
lenting Aranger-purehaser from obtaining totnP 
estiof of family dwelling house—Proper stage to 

it be assumed that the principle of f 44 
T P Act may be applied to a transfer which h 
leff^ted by reason of proceedings in execution of 
cree for the purpesJ of preventing » »jh 

ily from obtaining joint possession of a J**?* 

.house, the proper stage for 
t family to apply for an order of this 

it the time when a suit is instituted by J ® ^ 

ecover possession of the property- If * 

decree lo be passed against them ^ 

r will be estopped from asking 7 

nclion restraining the purchaser from executing that 


















993 


INDIAN DECISIONS. 


994 


T. P. ACT C1S82). 8 . 45. 

dcaee. {.EJtlti and Bitwt. /J.) RaJAM KanTA 
Sen r. SlTAKUMARI. 46C.W.N. 407. 

3. of contratt of 

fortnertAip smd agretmtmi at to pt^mtKtt to h< madt. 

The piwiMon* of S, 45, T. P. Act, are not of any 
in a ca^e where the righis of parties are 
determined by the contract of partnership and sabse- , 
qaent agreements as to the payments to be made in 
regard to the purchase. i^BtHtuit and Aganoat, //.) j 
the 'OFFICIAL liquidator. DINSHAW & CO. V. 
AMAND BeHari LaL. 201 I.O. 63»16 B.O. 48b 
1942 O.W.K. 269-1942 A.W R. (0 0.) 198-1942; 
0-A. 205-A.I.B. 1942 Oudh 827. 

B. 45—Applicability—involuntary transfers. Set \ 

1941 Dig., CoL U18. rbazaddi bbpaki </. Yakub 
BefaRI. 200 1 0. 37-14 R.O. 666 . 

——.— 8 . 46— Least in fowur of more ptrtom than one ' 
^Besptetive skares-^Pretumption. 

Where a lease is eiecuted In favour of three persons, in 
the absence of evidence to the contrary, the share of each 
moat be presumed to be equal. (^Shirre/f, S.M.and 
SatJu, J.M.) SiTLA BUX Singh v. SheO Tahal. 

1942 B.D. 662=1942 A.W3. (Bev.) 803=1942 0 A. 
(Supp.) 829=1942 O.W.N. (B.R.) 446. 

——S. 60— AppHeability—^tft of the two Utstts 
knowing rial Bona fide payment of rent^ by the 

other to one not the real owner. 

Where one of the two ]omt lessees knows the real 
owner of property but the other bona fide pays rent to 
another not the real owner. S. 50, T.P. Act, cannot apply 
because the knowledge of one of them would be deemed 
to be the knowledge of the other also. {^Maddey, y.) 

Mohammad azim ». Maharaja Pateshwari Pra¬ 
sad Singh. 203 I.O. 861-15B.O. 203=1942 O.A. 
442=1942 A.W.E. (0.0.) 326 (1) = 1042 O.W.N. 
613-A.I.B. 1943 Oadb 105. 

- ■ 8 . 62— Applicability—Lease for agricultural 

purposes in courts of ordinary management. 

S. 52 of the T. P. Act does not apply to teases for 
agricultural purposes executed in the ordinary course of 
management of property. {Shirrtff, J.M. and SaUu, 
A.M.) Cola v. OM PkaKASH. 1943 O.W N. (B.E.) 
16=1942 O.A. (Sapp.) 14 (2; = 1942 A.W.B. (Lev.) 
14 (2)=1942 E.D. 16. 

' 8 . 62—Applicability —Lis pendens— Subsequent 
purchaser—If should be party to penSitig suit. 

For the doctrine of lit pendent to apply under S. 52, 
T. P. Act, it is immaterial whether the subsequent 
purchaser against whom the doctrine b pleaded was a i 
party to the pending suit or net. (^Middleton.) PaR- 
siDH Singh v. md. Yazin. 8 B.B. 819. 

'■ - —■ 8. 62—Applicability—Sale in execution of decree 
on puisne mortgage during pendemy of suit oh prior 
mortgage. 

A s^e in esecutiun of a decree on a pubne 
mortgage which takes place during the pendency 
of the ^^it on the prior mortgage is affected by the rule 
of lit pendens so to make the puirh.isei'i> right subject 
to the result of the prior mortgagee's suit. (.Ganga Moth 
and f/amilton, JJ.) SheOKaJ SINGH KaM SaRUP 
Singh. 1042 A.L.W. 032. 

—B. 62—.4ppUcabllit>—Proceedings Irefore Regis¬ 
trar of Co-Operative S-xieties or arbitrator on reference 
under Cooperative Societies Act. See iWl Dig , Col, ! 
1118. venkatachalamiah V. Vknkatiah 200 
I.O. 873=16 B.M. 166-A.IE. 1943 Mad 21= 
(1941) 2 M.LJ. 688 . 

■ 8. 62 — pendens—Applicability—Pre emption 

suit. 

The principle of /;/ pendent applies in pte emption 

suits. {Almond, y.c.) Fazal Karim e. Mahomed 
V. U 1942-63 


T. P. ACT (1882), 8.63. 

Kabim. 201 LO. 166=16 B. Pesh. 16=A.I.B. 1942 
Pesh.43. 

S. 62—Lis pernieM—Transfer of oc<,upaney 
holding under threat of ejectment—If affected — PtV’ 
mission of court—Necessity. 

Both under S. 52 of the T.P. Act as well as according 
to the principle of Us pendens, it is necessary, for an 
occupancy holder under a threat of ejectment from it 
in execution proceedings for arrears of rent to obtain 
the permission of the Court before he could transfer the 
holding to a third person. A transfer without such 
permission is null and void and can convey no title to 
the vendee. {Shirreff, S. M. and Sathe, J. A/.) 
Tirbhuan Nath v. Beni Lal. 1942 O.A. (Supp.) 
169=1942O.W.N. (B. R.) 227=1942 B.D. 293 = 
1942 A.W .B. (Bev.) 189. 

■ 8 . 62r—Sale by Official Receiver on Hindu father^s 
insolvency pending partition suit by son—Refusal of 
injunction to stay tale—Sale, if affected by Us penedns, 

A sale by the Official Receiver on a Hindu father's in* 
solvency pending a suit for partition by theson-isnot 
affected by lit pendent when as a matter of fact the ap¬ 
plication of the son for an injunction against the Recei¬ 
ver to stay sale has been refused. Hence the sale is one 
which is held with the leave of the Court and would not 
be void as against the son under S. 52, T.P.Act. {Grille, 
C.J.and Puranih,/.) LAXMINARAYAN v. DINKAR 
SHankeR Rao 1942 N.L J. 599. 


8 . 62—Sale in execution of mortgage decree — 
Sale held pending suit to declare decree not binding— 
Lis pendens. 

It is difficult to hold that a purchaser at a sale in 
execution of a mortgage decree held during the pendency 
of a suit for 9 declaration that that decree is not binding 
b hit by the doctrine of Us Pendens. {Akram and Pal, 
JJ.) ANNAPURNA DaSI v. SARAT CHANDRA. 46 
O.W.N. S 66 -A.I.B. 1942 Cal. 394. 

-' 8 . 63—Action—Jf falls under—Test. .Jr/1941 

Dig . Col. 1119. Faqir Bux V. ThaKUR PraSad. 
16 Luck. 832. 

■ ' 8 . 66—Applicability—RxecutioH sale—Decree 
obtained by collusion and fraud practised in Court- 
Power of Court to set aside sale. 

Ss. 2 («/) and 5of the T. P. Act prevent S.53 opera¬ 
ting in the case of a transfer under an order or decree 
of Court. But where a person obtains a transfer of pro¬ 
perty under an order of Court as the result of a gross 
fraud by coUusively Instituting a suit and obtaining a 
decree and purchasing the property in execution thereof, 
the Court has power to remedy the injustice by applylnc 
tlie principle of S. 53 and to set aside the sale {Leach 
C. J.and Byers, /.) RaMANaTHAN ChEIJIAR V 
UNHaMaLAI ACHI. 202 I.O. 732=16 B.M 571= 
19J2 ^W.N. 610=66 L.W. 422=A.I.E. 1942 Mad. 
682=(1942)2 M.LJ. 213. 

Zr“?' transfer-Facts to be pio- 

1941 Dig., CJ. 1119. Faqir Bux p 

Thakur Prasad. 16 Lack. 832. u* p. 


-—- 8 . 6&-FrauduleHt and fictitious transfer— 
DttltncUcn. ' 

Thereb-adislinction between a fictitious and fraudu¬ 
lent transfer. In the former case there b reallv no 
transfer at all and in the latter thWe is atransfu but, 
ss H is the resell of a awisplracy between the transferor 

^d the trtnsferee to defeat the daim of others, it can 

be avwded by those whers if they wish to avoid it, 

{Alltop and Verma.JJ.) JaCDAMB.^ Pandb p. RaM 

2031.0. 81=16 B.A. 225= 
A.W.E. (H.O.) 283=1942 
AJj.J. 399=A.LB. 1942 AU. 841. 
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T.P. ACT (1882), S. 53. 

I S. fiZ—InUntion to defeat or delay creditors — 
Oaa^Circumstances proving intention. 

The burden of making out a case under S. 53 
initially lies on those vsho seek to attack the transfer. 
But when they prove facts which are sufficient to show 
that prima facie the intention of the transferor was to 
defeat or delay creditors, it is for the latter to meet the 
case and to explain the facts. Where after executing a 
promissory note for a large sum the executant executes 
zwakf alad aulaU the major portion of his 

property and applies under S. 4 of the U.P. Encum. Est. 
Act and shows only two items of properly not forri.ing 
a part of the wakf aa his which are not sufficient to meet 
his debts, these facts are sufficient to show that the 
intention of the executant of thewakf was to defeat or 
delay creditors. iAlisopand Verma, jjf) HaR PRA¬ 
SAD V. Mohammad Usman Hussain. 1942 A.W P«. 
(H.O.) 332=1942 A.L.W. 613-1942 A.L.J. 646* 
A.I.B. 1948 All. 2. 
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•S. 58—Intent to defeat or delay creditors—Evi- 

^ ^ ^ A * « * ^ 


dence of—Inclusion of fictitious debt—Inference. See 
1941 Dig., Col. 1120. NaRaSIMHamUR’ihi v. MaHA 
rajah OF PlTTAPUR. 200 I.C. 677=15 E.M. 91= 
(1941) 2 M.L.J. 09. 

—g. as to smt not being on behalf 

of all creditors—Onus as to existence of other creditors. 

Where an objection is raised by the defendant that 
the plaintiff's suit is bad as not being brought on behalf 
of all creditors, the fact of existence of other creditors is 
a matter clearly within the special knowledge of the 
defendant and in vuch circumstances it is the duty of the 
defendant to produce proof of the cxktetice of such 
creditors. (DjwW.) Chand KaNWaR v, Dolai 
Ram KUNDAN Mal. 1942 A.M.L.J. 3. 

•S. b^Scope—Fraudulent assignment of decree 


T. P. ACT (1882), S. 65. 

■" ' -S. 63 A—Applicability to Punjab. See l94l 
Dig., Col. 1122. SHANKRlP. MILKHA SINGH. I.L. 
R. (1942) Lah. 79=197 1.0. 282=14 R.L. 221. 

" ■ --S. 63 A—Applicability—Writing signed by 
transferor 01 on-his behalf—Necessity—' Signed on his 
behalf’’—Meaning of. See 1941 'Dig., Col. 1123. 
Bechardas Damodardas V. Ahmkuabad 
Borough Municipality. 1.L.E, (1941) Bom, 529 
=1981,0.188=14 EB. 273. 

■“S. 6S A—Construction—Complete perforniarce 
or complete willingness to perform by transferee—If 
condition precedent. See 1941 Dig., Col. 1123. 
Bechardas damodardas v. ahmedabad bo¬ 
rough municipality, I,L B. ( 1941 ) Bom. 629= 
198 10. 188 = 14 R.B. 273. 

- Ss. 63-A and 107—Efect of S. 53*/# on rights 

of parties to a lease not complying with pro'oisions of S, 
\07—Reference to and admissibility of the instrument. 

S. 53-AI cannot be, invoked by a lessor under 
an instrument not complying with the provisions 
of S. 107 of the Act to establish that she possesses any 
right of action under the instrument, considered purely 
as a lease. The main provisions -of S. 53-A would 
protect the defendant lessee in his possession of the 
property if be proved that the necessary conditions bad 
been satisfied. The lessor i< debarred from enforcing 
against the lessee any right in respect of the propertj^i 
‘other than a rigi‘.expressly provided by the terms of 
the contract’. TJie implication.is that while the instru¬ 
ment fuo lease is invalid f-ta contract it can be enforced. 
Hence jyhere one party has been in po.«se?sion under an 
fostrument which Is defective in form, the contract can 
be looked into for the purpose of determining the rights 
und liabilities of the parties arising out of such posses¬ 
sion. It is permissible to admit th,e defective instrument 
in evidence for that purpose {Bcnnelt and Agarvsat, 
//•) QAMAR lAHAN BEGAM ». BANSIDHAR. 17 
Luck. 630=1991.0. 36=14 E. 0. 465=1941 0. A. 


^Creditors of assignor impeaching same as fraudulent 

- Locus standi-Ai//4f fo .._ 

If an assignment of a ^ ^ ! ^050=1941 O.W.N. 1396=1942 A. W. R, (a « 

holder to defraud his own creditors, ,t may = ^.I.E. 1942 Oudh 231. 

,0 him m Obiecl ».h. se" “ no righ. < . - . 

But it does not follow the assignment 

to attach the decree and to alleg 

was not fictitious and ^ frandulent.it would 

court finds “fg^l^erof tho dc=ruo n. leas. 

refuse to recognise the concerned, b. 53. 

so far as the in the way oi the objwtor in 

T. P. Act. would not 

such a case. . “ neceiary that there should be a 

defence and It ts jf^hman, J.) Alemma f. 

suit under b. S3. 682=1942 M-W.N. 826= 

a K-i—Scope— Fraudulent transfer—Collusive 

--T i\„^torto creditor nartly in discharge of 

transfer by * ^ ficliiious consider-Mion—Intent 

or elfy cr^lUors prescnt-lf to be set aside as 
to de(e^°^ t^^ted to the extent of condde- 

'^mhAMURTHI^: LbaRAJAH of PlTTAPUR. 200 

?T5y7*16 B M. 91 = (1941) 2 M.L.J. 99. 

63 (a)-Applicability and ^^P^Agree- 

TTo transfer partial interest m property. 1941 
merit toiran v f. kuchwar Lime 

^‘«-S?nNE CO ltd. 2r^t. 243 = 22 Pat.L.T. 

A L.W. 31 = 44 P.L.E, 61=1942P.W. 

IT 26-J f ■fig^i.L.R. (1941) Kar. fP 0 ) 160 | the piif..hase money for the p-u 

1942 A inR = 74 CLJ. 567 = 197 10. 599 = 44; encun.brance. {S>imayya, J.) 

^^°:,r,\-l942 M.W.N. 326=1942 O.WN 43t AmbaL.ava*?!. 1^2 M.W N 
'lom L.E- 321 ' I a tx» in«o mm.* RO«-r«f-l019 


•S. 53-A—Retrospective e/Tect. See 1941 Dig., 
Col. 1123. JaGAD BHUS.tN .SikCAK V. PaN.NA l.AI.. 
19910. 600 = 14 E.C. 592. 

■ S. 53 A—Scope—If can be availed of by trans¬ 
feror for founding suit for damages for breach of con¬ 
tract. Jrr 1941 Dig., Col. 1124. BECHARDAS DAMO¬ 
DARDAS tf. Ahmedabad borough Municipaiity. 
I.L.R.(1941) Bom. 629 = 19810.188=14 E.B, 273. 

-S. hO—Contract to the contrary—Vendor and 

Vendee—Undertaking by vendor to discharge fne/.m- 
branceimmediately-Defautt to comply with Under¬ 
taking-Right of vendee to retain part of purchase- 

”*^^55 of the Transfer of Properly Act expressly givw 
to the buyer a right to retain out of the purchase-money 
the amount of any encumbrance on the property «>'' 8 
on the date of the sale when the property > 8 ^ 1 ^ 
from encumbrances. Where In such a case the ven lor 
urtlertook to discharge the encumbrance 
but he did not do so and thereupon the vendee reU n 
a poi tion of ^he purchase-money for the purpose o 

charging the mortgage. ,, , i.iroe 

//eld, that the undertakin.g of ilie veiu.or o dm J 
the encumbrance was not a contract to ine _ _ 


om.Jj.B-- r 1 fP 0 ) 

(1942) 1 M.l* J- ^ 


(Qe €ncuniurHnC€ wa> nui <i vM».\a«v* _ 

writhin the meaning of S. 55 and lhal the ' of 

entitled under the circumstance to retain a po 

for the p'lrpctoc of J,ru 

JANARI S'. KAn- 

.......... 363. 56 LW.SJ 

A.IE. 1042 Mad. 68S=(1942; 1 MjL.J. 
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T. P. AOr 1683), B. 65. 

3 . h^r—Frund-^S<iU Jt<J--l’<nJjrAaviHi; titU 
ti> p\irt »t pr^'ftrty and Kudft Gaining Pi'tutsien 

ttteA part-^Effect /f—Ktmtdy it ttnJ<e-^uit for 
ttfunJ of tjit pfii.(—ComfiltH(y. 

Wbeie the »ale <!tc<l in fuvoar ot the pljiatifl b}‘ the 
defendant was not a nallity which the plaintiff could 
ignore and tbo defendant had title to at least part of the 
properly, and the plaintiff obtained possession of at 
least part of the property, the only case which the plain¬ 
tiff can advance is that the sale deed is voidable because 
of material defect in his vendor’s title not disclosed by 
the vendor, such non-disclosure amounting to fraud 
under S. 55, T. P. Act. Plaintiff’s remedy in such cir¬ 
cumstances is a suit for rescission of the sale deed, and 
for return of the price paid under S. 3S, Specific Relief 
Act. It is not open to him to ask for return of the 
price before the conveyance is rescinded. C. 

Wilton, jS ALLaHDINO BACHO v. UDHOO- 
MAL. I.Ii.B. (1942) KM. 32=2021.0. 684=16 E.S. 
51=A.IB. 1942 SlBd 81. 

—8. 55— Umitation—Unp<iid purchase money — 
Uen for—Suit to enforce — [.imitation—Payment made 
t. wards amount—Jf extends period of limitation. 

An unpaid vendor is given a lien 011 the property by 
S. 55 of the T. P. Act, and that lien continues while the- 
vendor has an enforceable claim against his vendee in 
rerpect of the purchase consideration. The statutory 
period of 12 years fixed by Art. 132 of the Limitation 
Act for enforcement of the charge can be extended by 
agreement of parlies such as payments towards the debt, 
and a suit can be brought within 12 years of the .last 
pa>inent made and it is not barred on the ground that 
more than 12 years have elapsed from the date of the 
sale. {Leach, C.J- and Lakshmana Pao, /.) SVED 
Abdul iiUQ j-ahib v. Raj Muhammad Kabuli. 
1942 M.WN 831=55 L.W.740=A.IE. 1943 Mad. 
28=U942) 2M.II.J.482. 

——-S 66 ^4) fb)— Applieabilily—Vendor leaving 
with vendee p irl of eonsideration for fuyment of deits— 
Vendee defaulting to Pay the debts—Right to enforce 
statutory charge^If negitixeJ by absence of pteun-ary 
loss to vendor-^Construetion of saU-deed. 

Where a sale-deed stated that Ont of the consideration 
a portion was left with the vendee for payment to the 
creditors of the vendor and the balance was reaived in 
c.i>}i by the vendor and that after the receipt of that 
amount in cash nothing remained to be paid to the 
vendor and that if the creditors are not paid and suits 
ate brought against the vendor and he has to pay the 
debt, interest and cost, the vendee shall be liable to pay 
the amount so paid and that the vendor was competent 
to seek the remedy in Court to recover that amount, the 
vendee failed to pay the debts of the vendor and the 
Lredilors filed suits against the latter who in turn filed a 
suit against the vendee for the icnforcement of the 
statutory charge under S. 55 (4) (i) of the T. P. Act, it 
was held that the terms of the contract between the 
parties ousted the application of S. 55 (4)(^) and that 
as the right to recover wonld only arUe If and when the 
vendor had actually sustained pecuni^iry loss at the hands 
of creditor his suit was premature in the Vhsence of 
proof of actual pecuniary loss. {Btaund and Votie. 
/y.) SoAMBAR N.\in r. BiSHAMBHAR Nath. 1942 
A.L. W.317 

. S. 65(4) (b)— “Contract to the centrary"'— 
Sale-deed— l.jt <1 i.. posst-dou of inoiri;.tg«e—-Vendsf 
directed to pa) oti mortgagee out of <<<le price and.to 
(Kiy balance ti* wtHleo after redemption — ^r.hstqueni 
agreement giving up claim to baUttcv—(.'barge for 
vendor's lien—If exi lude l. S'.v RFCiSl k at K)N .\CT, 
S. 17(1)(^). 43 Bom.L.B. 1014. 


T. P. ACT (1882). S. 69. 

——8.65(6) (b)—Vendee’s right under—Vendee 
charged with discharge of part of encumbrance—-Right 
to deny liability to discharge on ground of vendor not 
paying off balance. See C. P. CODE, O. 21. Rr. 58 TO 
63. 56L.W.403=(1942) 2M.L.J 94. 

- --S. 65 (6)(b)—Applicability to Punjab. See 194! 
Dig.. Col. 1125. ShaNRKI S'. MlLKHA SINGH I.L.E 
(1942) Lab. 79=197 I.O. 282=14 B,L. 221. 

-8. 66(6) (b) (before amendment in 1929)— 

Contract of sale cancelled and purchaser allowed to 
remain in possession till repayment of purchase price 
paid by him—Suit by subsequent transferee from seller 
for possession—Purchaser under cancelled sale alleging 
novation but not proving it—No question of statutory 
charge under S. 55 (6) {^) raised in trial Court—Appel¬ 
late Court, if can entertain such question—posses¬ 
sion, if amounts to sufficient notice. See 1941 Dig., Col. 
1126. M. M. R. M. CHEITIAR FIRM v. S. R. M. S. L. 
Chettiar firm. 22 Pat.L.T. 1066. 


— 8. 66 (6) (d )—and effect—-Buyer's right ' 
under — Charge—If takes priority over subsequent at^ 
taehment and sale in execution. 

Under S. 55 (6) {b) a charge is created in favour of the 
buyer, unless he improperly declines to accept delivery of 
the property, to the extent of the earnest money paid by 
him to the Seller. This charge comes into existence at 
the time the earnest money is paid. If the property is 
thereafter attached and sold in execution, such attach¬ 
ment and sale cannot affect (he buyer’s charge and can 
take effect only after the payment to the buyer of bis 
earnest money out of the sale proceds. {Weston, /.) 
SaRASWATI BaI V. KlSHlNCMAND DHARANDAS. I. 
L.B. (1942) Ear. 200=203 I.C. 262=15 B.S. 73= 
A.I.B. 1942 Sind 120. 

-8. b%~-£nglish mortgage—Mortgage containing 

all features of English mortgage — Clause changing date 
of payment in certain event and pretiding for payment 
by mortgagor ot costs of insurance, etc.—Suit on limita¬ 
tion—Limitation Act, Arts, 132 and 147. 


The fact that under a mortgage which fulfils all the 
leqnitenienls of an English mortgage under S. 58 of the 
T. P. Act, in a certain event the date •f payment is 
changed and the mortgagor has agreed to pay the cost 
of insurance and other charges would not detract from 
the absolute transfer to the mortgagee, and would not 
make it any the less an English mortgage falling within 
the definition in S. 58, T. P. Act. Art. 147 and 
not Art, 132 of the Limitation Act governs a suit on 
such a mortgage. {Leach, C.J. and Bell. /.) Raia* 
GOPALA Iyer RXmachandra Iyer LLe 
(1942) Mad. 861=65 L.W, 417=A.I.R. 1943 Mad’ 
628=(1942) 2 M.L.J. 406. 

-8. 58—Sale or mortgage — Determination — 

Reference to surrounding circumstances—Permissibility 
—Tests to be jpplied. See l94l Dig., Col. ii27^ 
Mehdi Husain t Maho.med Jawau. 16 Luck. 789 ! 
——S. 68 (b) and (d)—Usufructuary moiigacfr— 
Ptovlsion for lo'cvcrj of iti-a-cy if possession not given 
—Mature of mortgage—Rt.n.edy of mortgagfe when 
posses'ion not given. 6'or 1941 Dig . Col. 1127 Ram 
Padarath Singh p. NiMAR Singh. i7Ln/>it «;ro 
= 14B 0. 276 = A I B. 1942 Oudb 172. ^ 


-S. 58(cL Proviso—Effect of. See 194 1 Die, 

Col. 1128. SrfiV'iBHU Singh » Jagdish Barhsh 
Singh. 17 Luck 198. 

-8 69—Rule a' to aticstaiicn of mortgage—If 

aj'plicabb to reglstrrt J bypothication bond of a fund in 
four!. .V.r iWl I'lg.. Ccl. 1128. AVaNA MaNa r. 
Maria Kviti 197 10. 259 -14 B.M. 368 

. f 1941) 2 M L.J. 293. 
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T. P. ACT (1B82), S. 69-A. 

*■ "*'3. 59-A—-Scope—If controls S. 02 —Purchaser 
of mortgaged property at sale in execution of money 
decree—Payment of prior mortgage by— Right of 
subrogation. Sie T. P. ACT, S. 92. 44 Bom.L.R. 20. 

~S. 60 —Mirigagee alhnuing ffwner of part to rt- 
deem his part—Integrity of mortgage is not broken as to 
rest. 

Vuder S. 60 the integrity of a mortgage is not broken 
except where the mortgagee has purchased or otherwise 
acquired as proprietor a certain portion of the property 
mortgaged. Hence where the mortgagee has allowed 
the owner of one part of the mortgaged property to re¬ 
deem his part, any separate owner of a portion of what 
remains cannot redeem his part on payment of its pro¬ 
portion of the debt. {Sir George Rankin.) KaM 
Chandp. ParbhU Dayal. I.L.E. (1942) All. 608= 
202 I. C. 266=16 R. P. 0.86=65 L. W. 602= 
1942 A. L. W. 498=1942 0. A. 510=47 0 W.N 
1=9B.R. 9=45 Bom.L.R. 1=1942 A.L.J. 468 = 
1942 A.W.R. (P.O.) 32=1942 O.W.N. 513=A.I.E. 
1942 P.O. 60 = (1942) 2 M L.J. 390 (P.C.). 

■-■Sa. 60 and -Partial redemption, suit for— 
Nature—Special right to redeem when arises—Appltea' 
bilHy to suit for foreclosure—Price of redemption how 
fixed. 

A suit for partial redemption under S. 60 of the T. P. 
Act is a combination of a suit for redemption and one 
for contribution under S. 82 of the Act. Under S. 60 a 
person entitled to a share only of the mortgaged property 
cannot redeem his share only on payment of his proper. 


T. P. ACT (1882). S. 67 A 

done by the mortgagor behind his back and subsequent 
to his mortgage. In such cases the whole of the debt 
after deducting the subsequent mortgagee's share should 
be spread over the remaining items of property and this 
share should be determined by taking the whole of the 
mortgaged properly as existing at the date of the 
mortgage into consideration {Stone, C.J. and Bose^ /.) 
Sunder Lal v. Parashram. 1942N.L.J. 289. 

— 'Ss. 67 and 68 {^y—Anomalous mortgage — Unt- 
fruetuary mortgage for term—Covenant to pay by 
mortgagor—Deiasilt clause entitling mortgagee to bring 
property to sale in default of payment or fixed date— 
Rights of mot tgagee—Dispossession of mortgagee before 
term—Suit for sale — Limitation—Cause of action— 
Starting point. 

Where a deed of mortgage satisfying the requirements 
of S. 58 {d) of the T. P. Act contains also a covenant 
by the mortgagor to repay the mortgage money or the 
balance remaining due at a certain date, and also con¬ 
tains an agreement, express or jmplied, that in default of 
payment the mortgagee shall be entitled to bring the 
mortgaged property to sale, then the mortgage Is a com¬ 
bination of ‘ an usufructuary mortgage and a simple 
mortgage, recognised by S. 58 (/) of the T. P. Act as 
amended in 1929 and expressly recognised by S. 98 ot 
the Act as It sto6d before the amendment. It ts open 
to the mortgagee in such a case to select his remedy. I* 
he is dispossessed, he may sue as usufructuary mortgagee 
under S. 68 O’) and therefore. In the absence of a 
contract for sale under S. 67. He may also as ^ 
mortgjgoe sue on the covenant to repay, f he two 


donate share of the mortgage money except m the only .... - - -- . - / 

case where the mortgagee or where there are more mori- rights are independent and ^ 

__ __ ,.in sale rhoueh he niav have given up possession, ana ine 


gagees than one, all of them has or have acquired in 
whole or in part the share of a mortgagor. This is a 
special privilege conferred in that limited class of case to 
avoid multiplicity of suits, S. 60 applies equally m sui s 
for sale or foreclosure also. Hence the privileges w i 
apply in a suit for redemption apply equally in a 
foreclosure. Once a case falls within 
tion then in order to determine the I”"'®®.r 2‘ oa 
it is necessary to have recourse to the 

of the Act. {Stone. C./. and Bose y) bUNDKKLAL 

Integrity of mortgage PHULA 

co-mortgagors. .Jr/ 620= 14 B.L. 2C6. 

SINGH IlARNAMAN. lH/ 

_g- 60 66 and 85 t-Suit to enforce subse- 

7^ .,.., J/Julv to redeem piior mortgage on 

quent mortgage Mortgaged property in respect of 

whom ^’‘r-r^JL/pportionment of lUdJity. 

A the T. P. Act places the obligation of 
redeeming a prior mortgage on the mortgagor. It is true 
thafa subsequent mortgagee is given an opportunUy to 
redeem but that is a privilege of which he is not bound 
travail himself. If he does, then the position is merely 
this He steps into the shoes of the prior mortgagee 
and’ himself forecloses. He thus recovers what he has 
naid to the prior mortgagee in the shape of proj^rly 
freed from bis own mortgage and still has the privilege 
of placing the whole burden of the debt due on his own 
subsequent mortgage on the rest of the pi^erty. 
Tliere is no leason why the position should be different 
if he does not redeem. He is neither belter nor worse 
off by redeeming. In both cases the properly forecloied 
is lost as part of the security for the subsequent mort- 
-g S. 65 (<fj recognises this and so places the duty 
of le'deinpllon on the mortgagor. If he fails in this duty 
such loss as-may ensue would fallen the mortgagor or 
those who lepresent him and not on the mortgagee. 1 he 
mortgagee's position cannot be worsened by anything 


sale though he may have given up posse?; 
right to sue accrues immediately after the due date i» 
passed. A covenant by the mortgagor to repa^ the moit- 
gage money, in a deed of mortgage otherwise usufruc¬ 
tuary. gives the mortgagee the right to sue for sale of the 
mortgaged property on failure of the mortgagor to make 
payment on the agreed date. The cause of action for a 
suit for sale arises on the date fixed for payment and 
not on the date of dispossession of the mortgagee, when 
such dispossession is before the date fixed for payment. 
{Weston and Tyab/i, /J.) HUNDALDaS v. BaLUKHAN. 
IL.E. (1942) Ear. 462=AI.R. 1943 Sind 69. 

- Ss 67 and 88-Effe<t of covenant to repay in a 

usufructuary mortgage—Mortgagee if ean ask for 
sale whin there are subsequent mortgaged. 

’A mete covenant to repay the mortgage money n s 
not lake what would otherwise have been a usufructuary 
mortgage out of that category. Where only a nicre 
right to file a suit to recover the mortgage-money i* 
given, the mortgagee in a suit by him is entitled only 
a simple money decree and not to a d^crte torsa ^ 
the mortgaged property. This is particularly » 
the contesting defendants are snbiequenl 
The mortgag^ could not be allowed m his smt to 
change his case and claim a decree for . 

ground that he had been deprived of bis security or 

possta-sion of the property. 

RA.M I.AL V. GENbA. LI-®. G9J2) All 368 203 

C. 135=35 E.A. 229=1942 A.W.B. (J* J-) IjB 
1942 A.l^W. 370=1942 A. L. J- 441= A. I. B. I®'* 

67(a)—Scope of—English mortgages 
prior to Isl April. l930-Suil on such 
Limitatiou—Limitation Act, Ait^* 

1941 Dig. Col. 1129. 329 

JAHAR LAIX AGARWALLA. LLE. ll942) 1 0*1 j 

= 201 I. 0. 363=16 E. C. 174 = A.I.R. 1942 Oil. i 

-3. 67 -A— Applicability—Two ''jatef 

gages in favour of same person—Amount on 
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T, P. ACT (1882;. 8. G9. 

mortgage becoming One earlier ibati that on fir^t mort- 
g«g«~Sak 0 (i the later subject to the earlier mortgage 
—Fioperiy, if caii ag.'tin be sold on the first mortgage. 
Stf 1941 Dig., Col. 1170. MunnaLal v. Singhai 
KOMAi. Chandra. I L R. (1942) Nag. 172. 

■ "S. 69—Applii*ability—Mortgagee’s power of sale 

without intervention of Court—If can be conferred by a 
mortgagor who is the manager of a joint Hindu family 
—Power of sale—If can be conferred on second mort¬ 
gagee when first mortgagee was not given such power, 
Sfe 1941 Dig., Col. 1130. PaRAMANAND DOSS ChOta 
DOSS & SONS p. NANNUL.y. K.\NJI. I.L.E. (1942) 
Mad. 287=201 1.C. 62=16 E.M. 196=A.I.E. 1942 
Mad. 2_32=(1941)2M.L.J. 023. 

——S. 69—Power of sale—Validity—Clause giving 
mortgagfe power to postpone sale—If illegal—Power 
"to buy In or rescind or vary any contract of sale"—If 
bad. J'rr 1941 -Dig., Col. 1130. MuLRAJ VIRJI v. 
Nainmal Pratapmal. I.L3. (1942) Bom. 83= 
198 I.0.646= 14 B B. S34=A.I.E. 1942 Bom. 46. 

8 , 69 (c)—"Power of sale’’—Meaning of. Se^ 
1941 Dig , Col. 1130. Mulraj Virji v. Nainmal 
pratapmal. I.L.E (1942) Bom 83=198 LC 646 
=14 E.B. 834=A.I R, 1942 Bom. 46. 

' 8 . 69 (2) (a)—Scope—Notice of three months— 
If imperative. Sef 1941 Dig., Col. 1131. BaBAMiva 
MOHIDEEN SHAKAR V. JAHANGER DlNSHAW. I L.R 
(1941) Bom. 606=14 R.B 304=198 1.0. 474. 

“ '8.72 ( 8 ) and D. P. Encumbered Estates Act, 

S. 36—Expenses of suing for possession—Recovery in 
proceedings under the Q. P. Encumbered Estates Act, 
Ste 1941 Dig., Col. Il32. Mahomed Ejaz RaSOOL v. 
ALi Mahomed. 16 Luck. 812. 

—“— ^^^^Ppluahility—Mortgagt v.'ilh potscstion 
—Froperty Uft in possetsion of mortgagor as Itssee under 
simultaneous rental agnement^Uability of mortgagee 
to account for uncollected rents and profits on foeiingof 
wilful default. 

A mortgagee under a mortgage with possession who 
does not take possession but leaves the property in the 
possession of the mortgagor under a rental agreement U 
not liable under S, 76 to render accounts on the 
footing of wilful default in respect of the rents 
which could have been but were not collected by him. 
Where the mortgage deed contains provisions which 
show that the parlies contemplate the mortgagor 
himself being allowed to occupy the property as a lessee 
from the mortgagee and simultaneously with the execu¬ 
tion of the mortgage deed a rental agreement is also 
executed by the mortg.igor :n favour of the mortgagee, 
undertaking to pay as rent the exact amount which is 
fixed as the Interest on the mortgage money, and the 
mortgagee falls and neglects to enforce the duo payment 
of the rent stipulated, the mortgagee cannot be deemed 
to have taken possession of the mortgaged property, 
within the meaning of S. 76. The liability to 
on the footing of wilful default under 
S. 76 (i) arises only when the mortgagee lakes 
actual passession and control over the property. The 
rental agreement notwithstanding, the mortgagee is 
deemed not to take possession of the morfg ige 4 proper¬ 
ty »o as to charge him with a liability for the un,vli^t. 

ed rents and profit'^, (_Pfrisi$taswami Ayyangor an.i 
KuhM ttaman, //) SiVaRAJ Lal r. MVLAl*Oilr 
II. P. ¥VSD, LTD. 1942 M. W. N. 626 - 66 L W 678 
-A.I.E. 1943 Mad. 6 E ' 

B.76—ApplieaklityjHd seope^/f con/SneJ to 


T. P. ACT (1882), S. 76. 

relaiiunship between a prior and puisue incumbrancer? 
(.fCrishnaswami Ayyangar and Kunhi Kaman, JJ.") 

SivARAj Lal V. Mvlapohe h. p. Fund, Ltd. (1942) 
M.W.N.626 = 65L.'W. 678=A.I.E 1943 Mad. 62 

8 . 76 (a)— Duty of a mortgagee of agrieuliui al 
holding — I^ase on uneconomic rentalf void in toto. 

A mortgigee of agrkulti^al holding should according 
to S. 76 (<i) of the T. P. Act manage the property as a 
persori of ordinary prudence would have managed, if it 
was his own. .Where he leases the property at an un¬ 
economic rent, he does not act a.s he should act and 
hence.the whole lease would be void and not merely that 
portion of his action which fixed the rent at a low 
figure. There is no reason to distinguish between the 
factum of the lease and the amount of rent fixed thereon. 
If one Is not to be accepted the other also cannot be 
accepted. {Shirref, J. M. and Sathe, A. M.) RAM 
Kali v. Bhagwan Sahai. 19410.A. (Supp.) 960=. 

1941 A.W.E. (Rev.) 1212. 

-8 . 76 (c)— Scope—Usufructuary mortgagee from 

Ittsee—Liability to landlord of mortgagor—Le-ssor’a 
right to proceed against mortgagee for rent. See 1941 
Dig.. Col. 1132 govindarajalu NaIDU V. Gopala. 
SAMICHETTI. 1991 .C 443=14 E.M. 676=(l94n 
1M.L,J.226. ^ 

■“Ss. 76 (g) and n—LiaPslily to account—Con 
trading out of—ReguisiUs. 

A mortgagee can be exonerated from the liability to 
render accounts only if he .succeeds in bringing his case 
strictly within the provliions of S. 77, T. P. Act. and 
n here he falls to do so, the mandatory provisions of 
S. 76 {g), T. P. Act, would operate and it would not be 
open to the mortgagee to contract himself out of the 
statutory obligation imposed by the section. In the 
a^ence of a clear condition in the deed to the effect 
that there shall be no accounting at the time of redentp- 

iion, mere vague recitals that mortgagor shall have no 
nght to account cannot confer any advantage upon the 
mortgagee in derogation of the provisions of S. 76. T.P 
Act. {fihulam If/asanand A/a-teley, JJ.) Farid- 
UNNISAt/. EJA2 RaSOOL KHaN. 198 1.0, 234 = 14 
E.O. 384=1941 O.W.N. 1378=1942 A.W.E. (O.C.) 9 
=1941 O.A. 10G2=A.I.R. 1942 Oitdh- 203. 

Ss. 76 (g) and (h) and 11—Nature of the lia- 


mortgagor and mortgagee alone. 

<^ere: Whether S. 76 regulates the rights 
and obligations as between' the raortgagoe *nj 
mortgagee only or whether It also govSos the 


iility under S. 76(g) and (h)^Afortgjgee if can con- 
tract himself cut cf it. 

Under S. 76 (g)and (4) of the T. P. Act the liability 
of a nurigagee in possession to render accounts and 
give credit to the mortgager for all receipts after deduc- 
tlon of expenses is absolute and it is not open to such a 
mortgagee, by means of a stipulation hi the raoitgace 
' deed to contract himself out of that absolute liaWiiT 
I unless the case falls strialy within S. 77 of the A«‘ 
{GhuUm f/atan and Afadeley. /J.) SarfRaz Ah-^ 

I MADP. MANNl LAL. 203 LO. 449 = 16 BO 212- 
I 1942 O.W.N. 686=1942 A W.B. (0.0.) ^ ( 0 )= 

1942 O.A. S73=A.I.R 1943 Oadh. 38. 

— Ss. 76(h) and 77-Applicability and scope- 
M^rtga^efrom lessee in po>s«»ion-UndenakinV to 

appropriate ,«ts and profiu and to pa, rent to superior 
laadlotd-Failure to pay-Decree for arrears ofrtnt 
against mortgagor and moitngee-ExecaUon barred— 

•-®' mortgagee 

m I»s^<^i^-Ri|ht to revorer. See 1941 Dtg-.Cu!. 

116 Lack Mahomeji. 
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T. P. act (1882). 3. 77. 

' ' “S. 77—Mortgagee in poisessiorr—Right to claim 
shortage in profits and interest thereon. Stc 1941 Dig., 
Col. 1133. Mahomed Ejaz Rasool v. ali 
Mahomed. 16 Luck. 812. 

' "'3. 82—Appiicabilit>—Mortgagee purchasing 

equity of redemption in part of the property—Suit for 
sale against moitgjgor or other person interested in 
other part of the property-^Liability to contribute— 
Principle—Value of property to be taken—Material date 
for considering—S. 60. See 1941 Dig., Col. 1134. 
ARUNAGIRI MUDALIAR V. Radhakrishna Avyar. 
2011.0. 612=16 E. M. 346=AI.E. 1942 Mad. 44 
“(1941)2M.La. 520. 

-3. 82— .4pplieability~-Subsistiiice of the mort¬ 
gage—If cotidition precedent. 

It is not the law that S. S2, T. P. Act, will not apply 
unless the mortgage is subsisting. It applies even 
when the mortgage has been paid off out of only some 
of the properties mortgaged, and the owner or the person 
interested in the properties from which the mortgage has 
been paid off then has a right to claim con^ibutiun 
from theowner of other properties which were liable 
under the mortgage but w hich were not called upon to 
pay it off. (^Broomfield and Maeklin^ //) BaSWaN- 
NEWA MALLESHaPPA V. DODGOWDA. 199 L 0. 723“ 
14 E.B. 379=44 Eom L.E. 15=A.LR. 1942 Bom. 95. 

•Ss. 82,100 and Q5—Payment of mortgage money 

n « t A « i 
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T. P. ACT (1882), S. 92. 

out of that other property alone, Tliere is no disiinfiion 
in principle between a case where tlie payment in respect 
of which contribution is claimed is made to avert a legal 
process and a casein which payment is enforced by the 
sale of the property itself. The liability to contribute is 
a liability which is imposed upon the property and 
therefore is not a personal liability. {_Leaeh, C. /.. 
Lakshmana Rao and Krishtamiami Ayyangar, JJ.) 

Narayanan Cheiti v. Nali-ammal. 204 I.0.17 
= 65L.'W. 759=AI.E. 1942 Mad. 686=(1942) 2 M, 
L.J.526(F.R). 

-S. 92 (as amended in Applicability 

and scope —Second mortgage—Stipulation for payment 
of pri r mortgage by mortgagee out of cotisideration^ 
Mortgagor also taking cash—Subsequent mortgagtt 
Payitsg money into Court under S- 83 and gettings 
possession—Right to subrogation. 

Where the mortgagor under the mortgage takes some 
money in cash and stipulates that the mortgagee is to pay 
off a prior mortgage by paying him a certain sum out of 
the consideration for the mortgage, and the subsequent 
moitgagee deposits the amount due to the prior mort¬ 
gage in Court under S. 83, T. P. Act, and the prior 
mortgagee accepts that amount in full satisfaction of bis 
mortgage-debt and delivers possession of the lands to 
Ihesubstqucnt mortgagee, the latter must be regaroed 
as a person entitled to institute a suit for redemption 
, . D U. • . “ - • under S. 91. T. P. Act, and as such clearly a person 

byco-mMt<.gor-R,ghU ac,mr,H. en.iUed o subrogalion under the first parapaph of 

Per Agarwal, /.—A co-mortgagor by paying the no need for a regisiered agreement m 

mortgage money acquires a charge in regard to L s.83 does not make any mention 0 /an 

amount paid by him in respect of his I‘ mortgagor or person entitled to redeem on 

ovet their shares independently of S. 95, T. P. Act. I behalf 0 /the mortgagor, In view of the proceedings 

gels the rights of the original mortgagee under S. 92 and cannot beheld that the subsequent 

he acquires a charge under Ss. 82 and lOOoftheAct. rfppf,«(ting under S 83 would not be entitled 

erhomas, C./., Bennett and Agar-u>al./y.) BRUBHV- ® .. . 

KHAN ». BHAGWaN DATT. 203 I.O. 285-^0 K.U. 

191=1942 A.W.R. (C.O.) 319=1942 O.W.N. 672- 
1942 0,A. 418=A.I.R. 1942 Oudh 449 (F.B.J. 

-3. Release of part does not relieve its habth- 


ty to contribt$tCk . Uv 

The release of part of the nart the 

mortgagee does not take away as ^ses upon the 

liability to contnbate which S. ^AND 

diererai. parts. (•y'> eSgi aM I c”. 

266-Te P " mSi-W. W2=1942 A.L,W 49S 

O W N. 1*9 B.R. 9 ?46 Bom. 

rri ^-%2 A L f463-19^ A.W.R. (P-O.) 32 = 
L.R. 1=1942 A.B ^ 60=(1942) 2 


1942 O.W.N. 613-A.I.R. 1942 P- C, 

^^i^B^ll-R^icase- of part of mortgaged 
Uts than its proportionate share af mortgage debt-Effect 

In the case of a mortgage prior to the amendmmt of 
theT P. Act, a mortgagee cannot release part of the 
mortgaged property for less than its proportion of the 
mortgage debt and then claim to recover from the mort- 
oagor or puisne mortgagee or purchaser, the whole of the 
balance of the mortgage money out of the remainder of 
rhe oropcrlye {Igbal Ahmod^ oftd Dar, J.) RAM 
PEARI ». Paras N.\THJI. 1942 A.L.W. 600. 

__ Z 2 —Seope—Contribution—Nature of right— 

First mortgagee bringing to sale only part of mortgaged 
property— kight of second mortgagee. 

If a first mortgagee does not cause the whole ot tne 
hvnotheca to be sold for satisfying his mortgage, the 
second mortgagee has the right to call upon the hplder 
nf the unsold portion to contribute bis share of the prm 
• The right to contribution rests upon the 

pr^ ipMh.t 7 prlper., which is ^ally liable wi.h 
Another to pay a debt shall not be relieved of the entire 
burden of the debt because the creditor has been paid 


to subrogation under >S. 9?, first paragrapli. {Wcdia 
and Sen, //.) VISHNU B.U.KRISHNA v. SHANKA- 
REPPA GurlingaPPa. 2021.0. 392=16P.B. ISO® 
44 Bom L.R. 415=A.I.R. 1942 Bom 227 

-S. 92—AppPcability—Later mortgagee directed 

to pay off prior mortgage—Provision that lien possessed 
by the earlier mortgagee to be acquired by later on pay¬ 
ment—Effect of—Right of subrogation. See LIMITA¬ 
TION ACT, S. 20, 1941 P.W.N. 667. 

-S 92—Applicability—Mortgage paid off by two 

peisons—Person making final payment--If 
other—Principles. See 1941 Dig.. Col. 1136. SlNNA- 

swami Goundan r’. Rama Goondan. 198 IC. ai 
= 14 R M. 426=(1941) 1 M.L.J. 619. 

-S. 92 (as amended in xW-AppheaMitr- 

Puisne mortgagee paying off prior mortgage as par o 
consideration for his mortgage-Right 

A puisne mortgagee who pays off a priorW ” 
part of the consideration for the puisne 8®. f * 

no right of subrogation by hU payment " 

using the mortgagor’s money and not bis o"" P*L 
ing off the prior mortgage, therefore he cannot obvi^^y 

acquire any right for himself by the 
held and Macklin. JJ.) 

Parameshvarappa. I.L.E. c AIR 

I.O. 718=14 B.B. 377=44 Bom.l.E. 20 =A.l«- 

1942 Bom. 98. ,j 

-S ^ 2 -Applieability—Purchaser of 

property at sale in execution of 
of prior m^>rtgagee—Right of subrogation ag 
quent morts^gf—Tr P- Act^ S. 59-^. mYS 

An auction-purchaser under a money to 

off a prior mortgage on the properly Is . |,j,Qugh 

«.ibsenuenl mortgagee. Ai a 
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X. p. AOT (1882), S 02. 

S. 92 T. r. Aci, becaose he U under no covenani or 
personal liability to the mortgagee whose mortgage he 
discharges, and because (he principle that the mortgagor 
cannot derogate from bis own grant has no application 
to him. and Mackhn, //.) NaRAYaN 

Djvakakappa r. Paranjishvarappa I.L.E. (1942) 
Bom. 169»199 I.O. 718*14 R.B. 377=^41 Bom.L. 
B. 20* A.I.B. 1942 Bom. 9& 

■ 3. 92—Co rruflgagtr ttJteming tntin mortgitgt 

—PosUitm of. 

The position of a co-mortgagor who redeems (be 
entire morteage is that of a mortgagee and not of a mere 
charge-holder in respect of the share of the other co* 
sharer*. 'BhiJf, y.)KnUDA BakHSH v. ATA MOHAM- 
MAD. ' 2011.0.169=16 R.L. 33=44 P.L.R. 133=A. 
I.R. 1942 Lab. 136. 

--8. 92 —Right to m^rogation—R/Jtmfitiou by 
subsequent mortgagee with funds left with him by 
mortgagor—Absence of registered agreement by mort¬ 
gager. 

A subsequent mortgagee who redeems a prior mort¬ 
gage with money left with him for that purpose by the 
mortgagor is subrogated to the rights of the prior 
mortgagee under S. 92, T.P. Act, though the mortgagor 
has not by a registered agreement agreed that he shall 
be so subrogated, {fiennett, Ghulam Hasan and 
Agarwal, //.) ABDUL HaMID V. RaM KUMAR. 202 
1.0.146*14 E.O. 557*1942 A.W.R. (0.0.) 120 = 
1942 O.W.N. 165=1942 O.A. 99=A.I.R. 1942 Oodb 
260 (F.B.). 

■ ‘"Sb. 92, 82, 85 and 100— Subrogation — Nature 
of right acquired by—Time for the enforcement of 
right acquired—Remedy of reimhursiment—Scope of. 

In a case of subrogation under S. 92, T. P. Act, the 
mortgage that is redeemed is not extinguished bnl is 
regarded as assigned to the subrogee. The period of 
limitation would consequently be .that applirable to the 
original encumbrance irrespective of the date of its dis- 
charge. In other words, subrogation only operates as an 
assignment Of the mortgage and limits the subrogee to 
the same remedy as was available to the mortgagee. Ii 
is in most cases rati er an additional remedy than an 
additional right and may exist concurrently with and as 
a further security to the right of a simple action for re¬ 
imbursement. The Utter right arises not under S. 92 of 
the T. P. Act but under S, 82 and S. 85 read with 
S. 100 of that Act. {Niyogi, /) B.aLCHAND v. 
Ratanch.and. I.L.R. (1942) Nag. 303*201 LC. 
472=16 RN. 48 = 1012 N.L.J. 267 = A.IR. 1942 
Nag. 111. 

9. 92, third para (as amended ia 1929)— 
Transferee—Right to subrogatiost in respect of mortgage 
discharged by him—Registered agreemetsi — Necessity. 

Since the Amending Act of 1929. the Court cannot 
hold a transferee who has discharged an incumbrance on 
the property to be subrogated to the rights of themort 
gagee unless an agreement in w riting has been entered 
into between him and the transferee and such agreement 
has been registered, as laid down in the third para¬ 
graph of S, 92 of the amended Act. Kor can the Court 
defeat the very object of the amendment by giving 
etiuitable relief in the form of a charge. Equity follows 
the law and the Court cannot set the law at naught. 
(Leach, C.J. and Byers, /.) MUTHUSWaMI CHKT 
TIAR n. KAMASWAMI SaMIaK. 204 I.O. 441*55 L 
W. 714-A,I.R. 1942 Mad. 761=(1942) 2 M.L.J. 
444. 

- 8 . 92 A (aaameudedlnl929)— 

Se92*A*T, P, Act, \t rciro^peciire In Us npcratJon 
(iVadis and Sen, //.) VISHNU BaLRRISHNA f. 


T P ACT (1882), S. 101. 

I SHANKaRBPPA guruncappa. 202 I.C. 392=16 
' R.B. 160=44 Bom.L.R. 416=A.I.R. 1942 Bom. 227. 
——3. 100—Charge—Essentials — Clrarge under 
decree over all properties of defendant, both movable 
and imraovdlile—If void for uncertainty—Enforceability 
of charge. See 1941 Dig.. Col. 1138. NaRaSimHA- 
! murthi Satyanandam. 197 I.C. 441*14 E. M. 
366*(ld41)2M.L.J. S 86 . 

' ' “S- 100—hfaintenastce decree--Enforcement per¬ 

sonally in the first instance— Permissibility. 

In the case of maintenance decree charged on property, 
it is not the intention that the proceeding against the 
property charged is to replace the ordinary rights of a 
decree-holder. It is indeed rather a security that a 
regular and annual payifients should be made. Hence 
such a decree can be executed personally against judg¬ 
ment-debtor without 6 rst enforcing the charge. To 
hold otherwise would amount to denial of justice. 
(Grille, /.) BaPURAO v. GOPIKaBAI. LL.R. (1942) 
Nag. 159= 199 1.0.678= 14 R.N. 292=1942 N.L.J. 
74*A.I.R. 1942 Nag. 68 . 

8 . 100—Charge—Nature of—Difference between 
charge and simple mortgage. See 1941 Dig., Col. 1138. 
United provinces Government v. Manmohan 
Das. I.L.B.(1941)A11. 691. 

-■ 8 . 100—Charge —Requisites —Creation— Con • 
struction of document. 1940 Dig., Col. Il77. Dau 
BHAIROPRASAD V. JUCAL PRASaD. I.L.R. (1942) 
Nag. 263. 

-8.101 (aB ameDded in 1929)—— 

Court auction-purchaser of part of mortg.iged property 
—Afortgagee Purchasing whole mortgaged property 
from mortgagor for mortgage money — Effect—Right to 
keep alive as against Court auetion-purchaser, 

S. 101 of the T. P. Act, as amended, in terms applies 
only when there is a subsequent mortgagee or charge¬ 
holder. The principle of that section will not apply to 
the Court auction purchaser of the equity of redemption. 
Where a mortgagee purchases the mortgaged property 
for the amount of the sum due upon his mortgage, and 
the sale deed recites that the property is handed over to 
him by absolute sale in payment of the debt owing to 
him and that there remains nothing whatever owing 
between him and the mortg.tgor regarding the transac¬ 
tions of the mortgage, the mortgage must be held to be 
extinguished, and he cannot keep it alive as against 
Court auction-purchaser of a pait of the mortgaged pro¬ 
perty. (Broomfield eusd Nacilin. JJ.) BaSWaNNEWa 
Malleshappa V. D(<Dt'.OWi)A. 199 I.C. 723=14 R. 
B. 379=44 Bom LB. 16=^.B. 1942Bom. 96. 

- S. 101— Applicability — Merger—Person becom¬ 
ing owner of property by inheritance and subsiquently 
acquiring righti of charge or sncusnhranee holder. 

Under the law as it stood before the amendment of 
S, 101 of the T. P. Alt, in 1929, on a merger of rights 
or mortgagor and mcrtgaRee in one per>on a^Iutely, the 
mortgage would be extingobhtd, unless that person 
declares expressly or by Dete 8 >aty tinplicaiion that it 
shall continue to sub^st, or such continuance would be 
for his benefit. Though in cascsof merger ordinarily it 
is the holder of a charge or an mcurobraiice who 
acquires the equity of redemption subsequently, there 
may be cases where a person may have acquired the 
equity of redemption by inheritance or otherwise first, 
anil subsequently came to be the holder of a charge or 
an tncumbrance (r./.) when he inherits the property 
from two persons, one of them being the owner and the 
other a charge or incumbrance holder. (Pandraug 
K.toand .iidur Rahman. JJ\ RaJAH OF KaLa- 
HAS! HI *. PaRTH.ASARaTHY RaYANIMCAR. 2021 G. 
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T. P. ACT (1S82). S. 101. 

697=16 E.M. 642=A.I,R. 1942 M£^d. 668=(1942) 
2 M.L.J. 47. 

' S. 101—Applicability—Purchaser* under charge 
decree—Mortgagee subsequent to charge decree— 
Relative rights of. Sit 1941 Dig., Col. 1139. 
NEMASAO V. MADHORAO GANESH. I.L.E. (1942) 
Nag. 309=1991.0. 814=14 E.N. S02=A.I.R. 1942 
Nag. SS. 

" ' S. 101— Construction—Otatur of propoty btcom- 
ing chargi-holder—Right to enforce charge by way of 
suit"—Keeping alive—Presumption as to—Existence of 
intervening incumbrances—If necessary. 

There is nothing in the language of S. 101 of the T. 
P. Act, as it stood before its amendment in 1929, which 
would entitle a person who has acquired an absolute 
title to the property or happens to become a charge or 
incumbrance holder of the property of which he was the 
owner to plead the charge or incumbrance only by way 
of defence and not enforce the same against the puisne 
or the mesne incumbrancer as a plaintiff by suit. The 
existence of another encumbrance is only one of the 
reasons which could lead a person acquiring an absolute 
title to the property or a charge or an incumbrance, 
as the case may be, to keep the charge or incumbrance 
alive and not the sole reason for its continuance. It 
cannot therefore be said that a mortgagee or an owner 
of an absolute estate can be held to have kept alive the 
previous charge only when there are intervening 
incumbrances in existence. (^Pandrang Row and 
Abdur Rahman, //.) RAJAH OF KalahASTHI v. 
PaRTHASARATHV RAVANIMGAR. 202 1.0. 697=15 
R.M. 642=A.I.R. 1942 Mad. 668=(1942)‘2 M.L.J. 
47. 

- S. Vil~!nteniion to keep alive charge—When to 

be declared — Reasonable time—Conveyance of security 
to wife benami —If declaration of intention to keep 
alive. 


T. P. ACT (1882). S. 107. 

202 10. 697=16 E.M. 542=A.I.E. 1912 Mad. 6C8= 
(1942) 2 M.L.J. 47. 

’■ ' S. 101 —Scope and applicability of. 

The prindple underlying S. lOl.T. P. Act, is that 
when a prior encumbrancer purchases property subject 
to a subsequent mortgage, it must be assumed until the 
contrary is shown th^at he intended to keep his prior 
encumbrance alive so that he could use it as a shield 
against the subsequent encumbrancer should that be 
necessary arrd for his benefit. But this cannot apply 
where there is no subsequent encumbrance at the time 
when the mortgagee acquires the mortgagor's 
interests and becomes the full owner of the estate. The 
section limits itself to cases in which 'any mortgagee’ or 
‘person having a charge upon immovable property,’ or 
any transferee from ‘such mortgagee or charge»holder' 
pays off the prior encumbrancer. It does not apply to 
cases in which the owner himself pays. If there is no 
outstanding encumbrance on the date of the sale, the 
purchaser tecomes the full and complete owner of the 
property and any dealings with it are by him as the full 
owner of the property and not as a prior encumbrancer. 
(Bosc. J.) LaXMI.VARAYAN 5ADANAND. 1942 N. 
L.J. 679. 

-S. 101 (as amended In 1920 )—Scope—Retros^ 

peetive operation. 

S. 101 of the T. P. Act, as amended in 1929, cannot 
be applied to a suit started two years prior to the 
amendment. It is impossible to hold that the other 
secdons of the Act were retrospective in character, 
simply bec.iuse some of the sections only were started 
not to have any retrospective effect. Nor is the amend¬ 
ing Act of 1929 purely declaratory. (Pandrang Row 
and Abdur Rahmant J/) KaJAH OF 

Parthasaraihy Rayanimgar. 202 I-O- 
E.M. 642=A.I.E. 1942 Mad. 658=(1942)2 M.L.J. 

47 

-S, 106—Lease for Iftilcling purposes—If to be 

Col. 1139. BaJ- 


acquiring the equity of redemption by inheritance or 
otherwise, declare his intention to keep the charge or 
incumbrance alive expressly or oy necessary implication 
in order to prevent the extinguishment of the charge or 
incumbrance. It would be enough for him to do so 
within a reasonable time. If he conveys the security to 
bis wife benami iox himself, that would be a sufficient 
expression of his intention to keep the charge alive. 
{^Pandrang Row and Abdur Rahman, //.) RaJAH OF 
KALAHASTHI v. PaRTHASARATHY RAYANIMGAR. 

2021.0. 697=16 E. M. 642=A. I. E. 1942 Mad. 668 
=(1942) 2 M.L.J. 47. 

— S, 101— Scope—Acquisition of qualified estate — 

Impartible estate under Madras Impartible Estates Act 
—Mortgagee acquiring mortgagor's rights — Effect- 
Transfer of mortgage benami—If prevents merger. 

No question of merger can arise in the case of a 
person who becomes entitled only to a qualified estate in 
the property, e.g., the holder of an impartible estate 
after the Madras Impartible Estates Act of 1904. A 
mortgage can therefore be enforced against the pur¬ 
chaser of the equity'of redemption subject to the morl- 
gage. The device of transferring his rights by a mort¬ 
gagee for his own benefit to another person as his 
benamidar is not open to objection and has the effect 
of saving a merger if he happens to acquire the mort 


It is not necessary for the owner of a charge or; (j^^rned pern^anent. sS*/^l94l Dig.» Co 
incumbrance that he must^ simultaneously with his rangSahaIc'* MULIA. 107 1.0.276. 

——S. tuaUd by decision of Courts 

If can he terminated by notice to guit. 

Where the relationship of landlord and tenant l>etj 

ween the parties has been created not by a I®*®® ^ 

a decisioliof a Court, the tenancy cannot ^ egal^- 
terminated by a notice to quit under S. l06. 
son, /.) SaZAWAR khan v. SATYENDRA LA^ 201 
I.O. 443=16 E.C. 194=46 O.W.N. 464=A.I.B. 1942 

lOG—Tenancy in existence bef ore Act—Rea' 

sonable notice to quit. , ^ .u. t P Act. 

If a tenancy is in existence from before . • 

the provisions of that Act do ^ . if 

is .ntiiled only lo . Tith" 

on the analogy of the provisions of In 

notice is deemed reasonable, a ®ht>ttag -nhimun- 

days will not render a not^^ to qiit jerv 

75 O.Ii.Jft 481. - . 8 

- S. 107 and Evidence Act OT2). 

Agreement to lease house for a year fcll^ y 

of possession— Subsequent execution of 

-Proofoflease-AdmissibilityofS;im»t.^^^^^^^^^^ 

Where a Sarkhat executed hy by 

quent to the creation of a lease of a ho oosaession. 

other 


riohts in the property subsequently—although oral agreement accom^-. »..»a-een 

would have to hold any money recovered contains all the terms of the contract^b«tw^^j 


iK. henamidar would have to hold any money 
nn The mortgage for the benefit of the mortgagor. 

OF Kalahari p. ParthaSarathy Rayanimgar. 


wntains an me lenud [L • * Act no 

then in view of S. 91 of the ^ntiact between 

evidence can be given in proof of the . 
the parlies. As the Sarkhat does not by itswi 
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T. P.AOT (1882), B. 107. | 

ihe leaWi being executed by the lesiee only, but only 
purports to be merely an agreement to hold the property 
00 certain terms, there U nothing in S. 107, T. I*. Act, 
which would make the registration of this docurnent 
compulsory and exclude it from evidence because it is 
unregistered. It is admissible as showing the terms of 
the contract already entered into between the parlies and 
U the only evidence admissible to prove those terms. 
Hence a suit ttmid be based on It although it did not 
create the lease. (.Benmtt,/.) MOHAMMAD FarOOQ 
p.MaSJIDI BecAM. 2001.0. 693=16E.0.21=1942 
A.W.B. (0.0.) 237=1942 O.W.N, 367=1942 O.A. 
258=A.I3.1942 Ondh 408. 

-3.107—Applicability—Uase of fishery rights— 

RegiMration, necessity. Sti 1941 Dig., Col. 1140. | 
THAKUR l». JACDAMBIKA PRATAP NARAIN SINGH. I 

17 Lack. 206=A.IJl. 1942 Oudb 93. 

-3.107 and Easements Act (1882), 3. 62 

—Registered kiryiinama executed by lessee—If a lease 
or a license. 

A repsiercdklryanama executed by the les.sce only 
cannot operate as lease, but he is Iwund by Its terms 
unless of course he prove.s fraud or coercion. Nor is 
the document a license. It is not by the xamindar 
granting certain rights to other party but it is by the 
lessee only containing the terms on which he is holding 
the land. {Baipai, J.), GanOA SahaI v. BadRUL 
ISLAif 2021.O. 678= 15 E.A. 185= 1942 A.L.W. 
373=1942 A.L.J. 886=1942 A.W.E. (H.O.) 217= 
A.LE. 1942 AU. 330. 

. ■ -3.107—3're// —Lease far residential purposes — 

Absence of registered instrument—AUegatioH of 

permanent tenancy^Sustainability—Tenant building 
pucca house-“Landlord if estopped from denying 
permanency. , 

Whether a tenancy comes into existence before or 
after the passing of the T. P. Act, a landlord \sprima 
<(rr»/ entitled to the possession of bis gbair matma land 
subject, of coarse, to such right (if any) as the tenant 
may show to have been conferred upon him by the 
landlord.. A permanent right can only be based either 
upon a coiitracl express or implied, of upon some state¬ 
ment of fact grounding an estoppel. So far as contract 
la concerned, it must be held that in the absence of a 
registeied instrument there can be under S. 107, T. P. 
Act, no valid contract at all, in the case of a tenancy for 
residential purposes. Nor can oral evidence showing 
that the settlement was for residential purposes and the 
tenant built a pucca house on the land, give rise to any 
estoppel preventing the landlord from denying that the 
tenancy was permanent. A tenancy created for resi¬ 
dential purposes only about 45 years ago (after the T. 
P. Act) cannot become a permanent tenancy merely 
because the tenant builds a house on the land let 
without any protest from the landlord. Mere inaction 
on the part of the landlord cannot plainly take the place 
of the registered Instrument which is essential under 
- S. 107, T. P. Act, for the creation of any tenancy "for 
any term exceeding one year." Tlie tenant's rights 
cannot be enlarged In defiance of S. 107, T. P. Act, 
merely because, havtng taken a settlement specifically 
fur building purposes he proceeds to build ii pucca house 
merely possibly under the Impression that he has obtain¬ 
ed a permanent tenancy. {^Harries, C.J. anlDkaale. 

/.) RAM Ran Bijaya Prasad Singh Kamjiwan 
Ram. 200 1 0. 769=16 B.P. 11=8 B.E. 727- 23 
Pat.L.T. 294=A.I.E. 1942 Pat. 897. 

-B. 108—Applicability—Contract to the contrary 

—I.eas« for term—Lessee undertaking to surrender 
vacant possession on ex{Nry of term and to remove 
itfuctarM erected by him—Termination of tenancy— 

Y. D. 1W2-64 


T. P. ACT (1882). B. 130. 

Lessee vacating without removing tlruclures—If retains 
interest in land or structure, 1941 Die-. Col. J141. 
KHIMJBE THAKARSEB V. PIONEER FiBKF. CO., LTD. 

1971.O. 263=14 R.B.207. 

-3.109—Lessor, transferee and lessee agreeing as 

to amount of rent payable to transferee—Right of lessor 
or transferee to sue for bis rent without impleading 
other See 1941 Dig., Col. 1142. BHUDEB CHANDRA 
ROY v. BHIK.SHAKAR I’ATTANAIK. A.I.E. 1942 Pat. 

120. , ^ ^ 

- S. 116 —Applicability—Lease governed by b. 

107—Neither acceptance of rent nor agreement by 
lessor. See l94l Dig.. Col. 1142. TH.AKUR v. JAGDAM- 
BIKA PRATAB NARAIN SlNGH. 17 LUCk. 206= 
AI.B. 1942 Oudh93 

-3. in^Applicdbility of Act — Determining 

factor—Actual use or original purpose of tenancy. 

It is not the actual use of the land but the original 
purpose of the tenancy which determines the question 
of applicability or otherwise of the T. P. Act. {Akram 
and Pal, //.) RaJKUMARI BAISHNABI v. MIRJA 

S. AMSUDDIN, 2001.0. 314=14 R.O. 702=46 O.W. 

N. 277^75 C.L.J. 29=A.I.E. 1942 Cal. 380. 

- Sa. 122 and 123—Gift—Validity—Essentials— 

Hindu Law—Deposit by husband of money in joint 
names of himself and his wife—If implies gift to Wife- 
Transfer of ownership—What consututes. See HINDU 
Law— JOINT FAMILY— Gift. 44 Bom.L.E. 889. 

- S. l22^Unstai>iped deed of gift delivned to 

donee after cxeeution—Dsed stamped after donor s death 
-Validity. 

Where a deed of gift was delivered over to the donee 
immediately after execution, it would be sufficient accep¬ 
tance of the transfer by the donee under S. l22 of the 

T. P. Act, although it was not duly stamped then and 
the stamp was paid after the death of the donor under 
orders of the Collector. The deed becomes effective 
from the very moment of Its execution subject to Us 
being stamped and registered as required by law. 
{Mukherjea and Blank. //.) PURNACHANDRA Cha* 
KRABARTY&. KALIPADA ROY. 201 10. 657 = 16E. 

O. 231=46 0.W.N.477=A.LR. 1942 Cal, 386. 

-S. 130—Applicability —Mahoroedan widow— 

Release of dower debt—Written document—Necessity 
for validity. See 1941 Dig., Col. 1142. MaHOMED 
ZOBAlRt'. BtBI Sahidan. 197 I.O. 241=14 E.P. 
289 = 23Pat.L.T. 72=8B.E. 179=A.I.E. 1942Pat. 
210 

■' ' '■■3.180 -Applicability—Punjab. See 1941 Dig., 
Col. 1143. Ram Kishen Mohan Lal v. Gukdi.al 
MaL SagaR MaL. 197 LO. 735*14 E.L. 268. 

-3.130—Part assignment of debt—Validity. See 

1941 Dig., Col. 1143. Ram Kishen Mouan Lalp. 
Gurdial Mal Sag.ar Mai. 197 IC. 735=14 B.L 
268. 

— ■ -8. 130— and effect — Future property — 
Equitable ekarge^f/oto created—Contract to assign 
future salary—Effect of. • 

S. 130 of the T. P. Act appllci to absolute transfers 
as well a^ to equitable charges in respect of future pro¬ 
perty. An equitable assignment of or equitable charge 
can only be c^ed by a document in writing a 
provide by S. 130, although under the equitable rules 
prevailing in Fmgland there can be an issignment of 
property which may come into being in future. A mere 
contract to assign future salary does not create an 
equitable charge, (ffurrict, C.J. and Manokar Loll. 

/.) E N. Ry. Employees’Urban Bank. ltd.». 

E. W. SbaQER. 201 I.O. 342»16 BP- 47-8 B.B. 
789=23 Pat L.T. S5-A.I.B. 1942 P*t- 807. 
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T. P. A .T (1882), S. 130. 


■S. 130, pxOVlBO-^Cofiilruction nut seopi 


''Denli^y/ith the debt"—Payment under i/rdert of 
Court—Payment made by debtor after receipt of notice 
of assignment—If protected. 

A “dealing with the debi|' within tl>e meaning of S. 
130 would include a dealing with the debt uii ’er an order 
of court. In view of the clear provis^ions of S. 130, it 
must he held that a debtor, the debt from whom has been 
assigticvl ovei to a third person, cannot, after notice of 
the assignment of the debt, pay that debt or any portion 
of it under the orders of a court in a case to which the 
assignee is not a party and in such a manner as to pro¬ 
tect him from paying it over again to the assignee when 
called upon to do 6o- A payment by the debtor before 
notice is protected under the proviso to S. 130. But 
when notice of the assignment has been given to the 
debtor both by the assignor and by the assignee, a pay¬ 
ment by the debtor, even if it happens to be under the 
orders of court, cannot be protected. {^Ahdur Rahman 
and Somayya, JJf) BURMA SHELL OlL STORAGE 

AND Distributing Co. v. Official receiver, 
TINNEVELly. 55. L.W. 800=1942 M.W.N.680?i 
(1942) 2 M.L.J. 661. 

TBTJST—f'o-trustee—Right to sue for accoutUs. See 

1941 Dig., Col 1143. NIRMAL CHANDR.V V. JYOTI 
PRASAD. 197 I.C 763=14 RC. 382. 

—Creation— Words—Wish expressed by testa¬ 
tor in will that successors taking his estate shall niaiti- 
taia and preserve religious institutions maintained by 
him and spend same amount of income from estate as 
he was spending—If creates trust. See AGRI 

cultural INCOMK-TAX ACT, S. 8 (1). 21 Pat. 488 
(F.B). 

——Decree against trustee on contract on behalf 
of trust—Form. See 1941 Dig.. Col. 1144. ShvaM 
SUNDARDAS v. GOURI NATH. 198 I.C. 304 = 14 E A. 
276 = A I E. 1942 All. 73. 

—Liability of—Manager of temple—I-oan by 
manager on promissory note—Suit against templ^^ 
Maintainability - Liability of temple. See l941 Dig., 
Col. 1144. EKAMBARESWARASWAMI AND DHANDA- 
YUDHAPANl SWAMY TEMPLES v. VF.ERAP^' 
GOUNDER. 201 1.0. 832=16 E.M. 309-A.I.K. 

1942 Mad. 198= (1941) 2 M.L.J. 668. 

-Power conferred by will on trustees--Construc 

lion—Power when exercisable by survivor alone. 

1941 Dig., Col. 1144. SOM GIRI Ram Ratan 
Girl I.L.E. (1941) AU. 711-19710. 696-14 E. 
A 238 

-kbiic and private trust-Difference between- 

Wdkf in favour of Shlas or subsect of Shias—Nature of. 

1941 Die., Col. 1144. Haji MahOMED NaBI v. 
PROVINCIOF B^GAL. I ^ 211 = 

201 I.O. 248 = 15 R. 0 .U 8 =A-I.E. 1942 Cal 343. 

__ .Sttttement—Provision for payments of /«• 

come annually—Income larger than amount reasonably 
required for payments—Distribution of corpus — Per. 
missihility—Practice—Conditi ms requisite for Court 
approving distribuHois. 

It is a well-established practice of the Court that 
whenever there is a tiust to make annual payments out 
of the income of property and the income is larger 
than is required for the purpose, the Court will sanction 
the setting aside and retention of so much of the corpus 
of the property as will be sufficient by Its income to 
meet the annual paynrents in every contingen ;y that is 
reasonably possible, and will permit the distribution of 
the'rest of the corpus among the persons who, .'object 
to the payment of the annual sums, are abso- 
lately entitled to it. But this, of course, enn onlybel 
done when the total amount of the sums payable out of ‘ 


TETJBT. 

the income is known, or the maximum amount that can 
ever be so payable can be ascertained with some degree 
of certainty. Where the amount that might be required 
in the future for the purposes of the trust is indefinite, 
speculative and entirely nnascertainable, the Court 
Would be acting rightly if it refuses to approve the dis* 
tiibutlon of the corpus. But the rejection of an appli¬ 
cation for such distribution would not bar a fresh 
application' at a later date ; and if, at a later date, the 
length of the further duration of the trust is known 
and can be ascertained with some approach to certainty 
and some reliable estimate can be made of the maximum 
number of persons capable of receiving the benefits of 
the trust, an enquiry can then be properly directed to 
ascertain what part of the corpus is reasonably required 
for the purposes specified. (^Lord Romer.) KHAW 
JOO JEANG V. KHAW JOO Chye. 199 I.O. 786=66 L. 
W. 334=8 B.R. 660=14 E.P.0.188=A.I.E. 1942 P. 
0. 28(P.C.). 

-Suit relating to trust estite—Pariies—Several 
trustees—Alt, if necessary parties. 

It is a settled principle of law that ?€vcr.rl trustees 
form, so to say, one collective trustee and all of them 
should ordinarily be co plaintiffs in a suit in re«pect of 
the trust estate, and such of them as are unwilling to 
join a« co-plaintiffs-or have done some act precluding 
them to be plaintiffs .should be made tJefendants. 
{MitterandHhunikar,/;.) ANHVA KRISHNA KHAN 

V, Dkbendra Lal Khan, 46 C.W.N, 865. 

- Trsistee—Breach of trs,si—Change of, n.me of 

charity without permission of Courts—If ground for 

S^Li^r «Trilfrindu Is concerned, it is the 
the trustees of a charity would not be justified m charg 
ing the name of the charily without the 
thtCourt. But the trustees, by 
name of ? charity without such 
hPld to be Builty of such a seriou. breach of trust as to 

justify their removal by Court. \Beaummd, 

Somle. /.) SHIVNARAIN SaRUPCHAND BILASRAI 

JUHARMAL. I-I-®-(19^2) Bom. W 6-202 1C. 68 
= 16 E.B. 126=44 Bom.L.E. 486=A I.E. 1942 Bom. 

^^^^Trustee—Joint trustee—Powers of—Loan for 
Bust on p™Li«ory note-joinder of all 

_ Trustee— Negligence-Damage res’iUhtg from 

Pr„l-"WaM Maul, 

—Necessity to preve. ... ex-trustee of a 

len.ive pioperties in ^verai , ? Hnnets anau* 
derived an income of about two a nevasthanam 

all,) on the allegation ttal ^ P Sgence”' 

has suffered damage as ®,, .® certain rents to 

the defendant (ex*trusfee) t" instituting suits for 

become barred by lijnce is not suffi^itnt 

their recovery, mere proof ® be definitely 

to make the defendant liable, tshouifl « 

proved that the plaintiff has there is 

as a result of the defendant s ..ijuit on the pai t 

neither allegation nor li^^mtde liable in 

of the defendant, he cannot 'J. ”* 7 . show that the 
absence of any attempt to lead bad been 

rents due would have been '■ecovered _ 
instituted for their recovery within **^ defend- 

tion prescribed by law. The onus is 

ant to prove that no money would W 
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TRUST. 

had been iastitnted. Unless it is shown by the plain- 
tlS Devaslhanam that the decrees, if obtained, would 
have been realised, it cannot be found that theplauitiH 
has really lost any money or suffered any damage m 
consequence. {.Abdur Jiahtran ani Somayya, //.) 
Madura, etc.. Df-vasthanams ». DORAistvAMi 
NAYUDU. 66 L.W. 749=1942 M.W.N. 794=A.I.R. 
1943 Mad. 153=(1943) 1M.L.J. 144. , 

•TrusUti — Pt/wrs and rights cf—Pignt of 


Mnioriiy appoint one as managing tru<tee audio 
prevent minority from taking part in managem'nt. 

A majority of the trustees have no right to elect one 
of them as the managing trustee so as to oust the mino¬ 
rity trustees from taking part in the management of the 
trust, Three out of five trustees are not entitled to 
elect one of the three as managing trustee and seek to 
prevent the other two trustees from interfeiing wjth 
the management of the trustee so elected. Uch 
trustee is entitled to take part in the management of the 
trust estate. If he voluntarily agrees to an arrangement 
by which each of the co-trustues is to manage either by 
turns or for a particular period, it may be that he is 
bound by the result of his act. {.Somayya, J.) Gopala- 
SWAMl MUDM,1AR V. SuBRAMANYA PlLI.Al. 203 I.O. 
179=16RM. 696=1942 M.W.N. 143 = 6eLW.98 
=A.I.R. 1942 Mad. 397=(1942U M.L.J.272- 

' Trustee—Powers of—Special trust for perform- 
ance of charity in temple—Failure of special trustee to 
perform—Right of general tfbstee to perform and sue 
special tru.siee for recovery of expenses. See 1941 Dig., 
Col. 1145. SAHASRALINGESHVVARA DBVARA BHAN* 
DARAM «/. NaGappa. 2011.0.361=16 R.M. 316- 
A.I.E. 1942 Mad 89= (1941) 2 M.L.J. 686. 

. - .Trustee-^Suit against his legal representatives 
for aceounts or for mi-rteys misappropriated—Maintain- 
jbility—Jlems in aeeount—'Onus of proof. 

The legal representative of an agent or trustee or to- 
trustee is not liable to render account of the estate which 
was in charge of his predecefsor. A suit for account is 
accordingly not maintainable against such a person. Fut 
a suit for recovery of money misappropriated by a 
trustee or co-trustee or an agent will lie against his legal 
representative. In such a suit the decree will be against 
theassetsof the deceased. A suit for recovery of a 
specific sum of money does not assume the charactcrof 
a suit for account merely because in the deternunation 
of the questionsin controversy accounts may have to be 
examined. In such a suit the defendant will be under 
no obligation to explain any Item that may appear in the 
account papers, and the onus will be entirely upon the 
plaintiff to auhstantiate each and every item in the ac¬ 
count papers on which he may rely or which he may 
challenge. {,MitUr and Khundkar, /Jf) 
KRISHNA Khan o. Debsndra Lal Khan. 46 O.W. 
N 866. 

- VahJitf—tau'fulnest of some of eSjeets doubtful. 

Where one of the objects of a trust is lawful ani the 
expenses on It are fixed, and that object Is not dependent 
upon and is separate from the other objects, the trust to 
that extent will be valid, although the lawfulness of 
the other objects is diwbtful. (.Wr/Zr/ and 
//.) AMiYA Krishna KHAN v. Dkbkndka i.ai. 
KHAN. 46 O.W N. 866. 

trusts ACT tu OF 1882), 8.62-.VA’/ ;'/7r7,— 
religieustruitt. 

There Is no reason why the principle it^ S. 62 of the 
Tru'ts Act shook] i ot be held applicable to the ca>e of 
public religious trusts. It is an equitable one whl. h 
would apply Co the case of a trust whether puhlrc 11 
private. Where the trustee of a public charitable trust 
sells trust property and for the pureSa.*# price conxtys 


TRUSTS ACT (1882). S. 90. . 

I his own property to the trust, if the sal* of s^h pro- 
' periy is subsequently set aside on the ground of absenw 
of valid necessity, the trustee or ins alienee wouW ^ 
entiilerl to caU upon the trust to surrender the bentht 

which the trust had by virtue of the sale. 

//r/t/./wrMrr, thata sale of tfust property without 
valid necessity is only a voidable transaction ana "oj 
void. {VnkataramanaRao, J.') ^‘'^A^A^^LU NaDAR 

t. Subbier. 1942 M.W.N. 19S=6jL.W. 183 A.I. 
R. 1942 Mad. 438=(1942) 1 M L,J. 363. ^ 

-g 82—Effect on benami transactions. .i« 


FKNAMI. 1942 A.W.R. (H.O.) 197. , . „ 

_S %1—Indian Christians—Purchase of property 

by husband in wife's name—Presumption as to oumer- 
ihiP—Doctrine of advancement- Applteabthty. 

Where an Indian Christian husband provides the 
money for the purchase of a properly in the name ol ms 
wife, the property must be regarded as being his unless 
the evidence justifies the conclusion that he intcnds.to 
make a gift to his wife. The English doctnne of 
advancement cannot be legitimately'applied ‘a /"aian 
Christians, who are both Indians of the full blood. 
Religious belief is nor a factor in the application of the 
doctrine and there is no lea-on for makli^ an exception 
i n th** Ci'^se of Indian ChriMians. {.Ltach^ CnJ. and 
/.> PaLANI MUDAUAR V. NATARAJAN. I.Ii.B. 
(1942)Mad. 844=2011.0. 776=16 R.M. 411-66 
L.W. 294=A.I.B. 1942 Mad. 603=(1942) 1 M.L.J. 
528 

_!_88. 88 and 9 Q—Applieability~Poiitii’» of eo~ 

mntrs, . . . 

There is ordinarily no fiduciary relation between 

tenants in common so as to impose an obligation on one 
co-owpcr to protect the interest of the other co-owners. 
Nor cans. 90 of the Trusts Act apply unless one co¬ 
owner is placed in such a relation to another by the act 
or consent of another, that he becomes interested for 
him and with him in any subject of properly or business 
and being in that po>ilion, he, acting for himself or as 
representing another, gains an advantage in derogation 
of another’s rights ‘The basic principle however depends 
upon whether any duty is owed by the person who 
obtains the advantage of making over the advantage or 
sharing that advantage with others.’, (Myo/i'. /.) 
MOHAHMAD Khan V. KbdaRMAL. 1942 N.L.J. 688 . 
S, 6 %Seope. 

A trustee is not debarred from purchasing piopeity 
which had originally belonged to the trust but bad 
becotTic lost to the trust before be became trustee and 
bad gone into the hands of third persons who had 
acquired a title to the same by adverse pooses^cn. 
[yenijiarama'.^ Rao, J.) OUSHADEESWaRA SwaMI 
TEMPLE t». SaMIaPPA MUDAI.IAR. 201 1.0. 746= 
16 EM. 897 - 66 L.W. 824=1942 M.W.N. 896=A .1. 

' R. 1942 Mad. 317- (1942) 1 M L J. 99 
I 8 90 —l\ppUcability—Mortgage decree—Dlrec- 
' lion that one item should sold first and if necessary 
I another item, shojid be sold thereaftei—Purchase by 
mortgagee of first item for low price at revenue sale— 
1 If in trust for owner of second item. See C. P. CODE, 
'0.34. R. 14. 65LW.736. 

[90—Appliea^ilitf—Right A/'.v/fr :f—CoH' 
Jiti.-nj. 

Before the berefit of S. 90 of the Trusts .Actbe 
demanded, it niuH be'hown that (Ijt-c party cw >t 
I whoci relief is sought avalic.l himself of his position. i2 
' he gained an advantapt by ws doing, and (3^ the 
' vantage wa« g.ilned in der.'gifion <5 the rights of the 
'person interested in the prepetty. {X'iihnaeuamu 
Arrongar aui A'unki Ramj-!. //.) COVINDARA 
JAMPlU-AIr ALAGAPPA 56 I* W 736- 

1042 M w N. 838-A.IR. 1043 URd f08 
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awardtd in excess of that altaiml by S. 4. 

WKere an application is made by an agriculturist for 
converting a decree, passed after the U.P. Agriculturisis’ 
Relief Act came into force, under S. 5 onhe Act into 
an instalment decree, if it appears to the Court that the 
future interest awarded under the decree offends against 
S. 4. it is open to the Court at the application of the 
... ... agriculturist to set right the excessive interest in Uie 

turtst-Member of toint Hindu family—Und recorded , decree. {Ighal Ahmad,, C.J., Braund and Dar, JJ.) 
tnthe name of.other member or members. \ Shri Nath PURAN MaL. I.L.R. (1942) All. 46 = 

the U. P. Agriculturists Relief Act nowhere • igg LO.''690=14E.A. 299=1942 A.L.J. 66=1941 
provides that in order to be an ‘agricuriurist’ a I o.A. (Supp.) 926 (1)=1941 A.W.R, (ReV.) 1176 (2) 
person $ name must be recorded in the revenae papers, j »A.LEe 1942 All. 19 (r.B.). 

Hence a member of a joint Hindu family can rank as an - 
‘agricukurist' within the meaning of S. 2(2) of the 


of 


—S3. 4 nnd h^^Application xmdtr S, 5 /«XYjpu/ 
dune after (hi Act^Poioer to correct interest 


^NITBD provinces abatement op rent ; U. P. AaRIO. BEL. ACT (1034), B. 12. 
SUITS ACT (XIII OP Vhm-Applicability. 

The U. p. Abatement of Rent Suit> Act applies only 
to suits instituted after the dale on which the Act came 
into force and not to suits pending on that date. 
iShirreff, S.M. and Bathe, J.hf.) SlIREE N.\TH LaL 
». Ram Raj Singh. 1942R.D. 708 = 1942 A.W.B. 

(Rev.) 386=1942 O.W.N. (B.R.) 680=1942 O.A. 

(Supp.) 412. 

UNITED PROVINOE3 AGRICULTURISTS’ EE- 
LIEF ACT (XXVn OP 1984), S. 2 {2)-Airrieuh 


Act, though the land of the family is recorded in the 
revenue papers only in the name or names of other 
member or members of the family, {fqbal Ahtwid, C. 
Braund and Dar, //.) SHRI NaTH v. PUBAN 

Mal. I.LR. (1942) All. 45=198 I.C. 690=14 E.A. 
299=1942 A.L.J. 65=1941 OA.(Supp) 925 ( 1 ) 

1941 A ~ .. -- - - 

(P.B ). 


— ■ S. 5—'Court’—If includes Revenue Court. See 
U. P. AGRICULTURISTS RELIEF ACT, SS, 2 (5) AND 
5. 1942 O.W.N. 63. 

■ ■,^■,■■. 3 . Right to apply under—If affected by 

failure to ask for instalments under S. 3 in the suit 
it setf 

The power given to the Court by S. 5(1) of the 

^ , - ^ . U P Acriculturist’s Relief Act is not controlled byany 

1941 A W.R. (Rev.) 1175 (2)-A.I.R. 1942 All. 19 i,mit of time and hence the omission of an agriculturist 

defendant to ask for instalments under S. 3 at the time 
■■ S. 2 (2)— Applicability— Person having land of pasi^ing of the decree in.lhc suit itself does not dis- 
outside United Prenincts. entitle him to apply for conversion of the decree into 

S. 2 (2) of the U.P. Agriculturists’ Relief Act read as jn inslalment*dtcree in accordance with the provisions 

' ■ ■ “ ' Braund 



ity, /.) altaf Ahmad v. Rashid-uddin. 2041. 
0. 337= 1943 E.D. 105=1942 O.A. 591 = 1942 O.W. 
N. 707=A.I.E. 1943 Oudh 90. 

-S. 2 (2) proviso (1). Expl. VII and S. 33- 

Scope and applicability ofExpl. V 1 l—Restrietions os 
to the limit of land revenue, etc., if applies to >uits 
under S. 33* 

Expl* VII to S. 2 (2) of the U. P, Agrlcullural Kelief 
Act only explains the provisions of the main section 
There is nothing in it to suggest that it was in 


Possession of ancestral house in one place—AeVal resi¬ 
dence at place of Got'ernment service. 

Act. It IS subject to nrovisod) to the section so far as oMne u. i'. Agricmm honsein the 


ATI!jr66=i94r aA;(SaPP.) QZS (1)-1041 a. 
W R (Rev.) 1175 ( 2 )=A.I.E. 1942 AU. 19 (F.B.). 

5 7 —Person claiming benefit of—Pacts to 
proved. 1941 Dig.. Col. W48. IlF.T RAM m 

SubhaGChaND. 16LUCk.727 

S. 7 (.&)—Actually and vo.nntartly resides — 


.subject to proviso ( 1 ) .. . 

applications specially exempted under it are concerriea. 
Hence the restrictions which are specified i** 

(A) of S. 2 do not apply to suits under S. 33 which 
happen to fall under Cb.V and they have to be ignored m 
deciding whether the plaintifif is an ‘agncultunst for the 
purposes of the Act {Iqbal Ahsnad, C.J. 

Sanwal Das Mehrotra v. Krishna dutt Dube. 

1942 A.L.W. 298. 

-Sb. 2 ( 6 ) and Application for fuahon of 

instalments regarding decree of Reventu Courts 

^Srding to S. 2 (5) of the U.P. Agriculturists Relie J 
Act ‘Court’ means a Civil Court. It follows therefore 
that the Court to which an applicaHon should be made 


by reason of the fact that he has ancestral boose m 
latter place. {Ganga Nath, J.) Kf HAN Lal ^ RAM 
SiNGll. I.L.B. (1942) All. 165=105JO- 672-H E 
All. 396=1942 O.A. (Supp.) 91=19-12 ®.D-171 
1942 A.L.J 61=1942 AL.W 43=1942 A^W.B. 
(H.O.) 41=1942 O.W:N. 60=A.T.R. 1942 All. 139. 

-Ss. 10 and 12 —Mortgage money paid by two 

persons—Intention of parties— Application ‘o 
against one person alone— Forum. Su 1941 • 

im MAHABIR V. RAM LAt. A.I.E. 1942 ^^ 76- 

-S. n—Applicability-Suit to declare land free 

from encumbranct-Naiure of suit-Jurudutson of 

‘^'A^soiTby a proprietor to declare that his land is 


tnat me vourt ro wnicn an “'V i , -mount to a suit for 

by a judgment-debtor for fixation of instalments under ; free from meaning of S. 12, 

5 if (he Ael, mae. be a Ovil Court even though ,e4emp,lon u if 

the decree which is sought to be amended J)y the gMnt y.) LaTU r. Maha 

LAXMI Bai I.LE. (1942) AH. = 

14 E.A. 400=1941 “^942^ ISO-' 

(Sapp.) 922 =1941 A.L. J. 713-A J.R 194 Z Ait 

—Ss. 12 and 23 and C. P. Code C10O8M- 

u^erS. /. 


of instalments is a decree of the Revenue Courts. The 
word ‘Court’ used in S. 5 of the Act does not include a 
Revenue Court. KGhulam Hasan and Madeley, //.) 
Umrao PRASAD V. Mohammad Bakhsh. 199 I.C 
383=14 E.O. 482=1942 O.A. 39=1942 A.'W.R.CO. 
0.)61=1942 B.D. 169=1942 O.W.N. 63=A.I.B. 
1942 Oudh 289. 

I. —<8. 2 ( 10 )—Loan—Transaction renewing 'old 
loan, if one. See U. P. AGRICULTURISTS RELIEF 
ACT, Ss. 30 (1) AND 2 (lO) (a). 1942 A.L.J. 3 = A.I. 
R. 1942 A]1.50(F.B.). 


Teul^aJTy^m^^^^^^ Judgfon appeaJ-Rnnuen 

chief Ceurt,if lies. j an appli“‘‘0" 

Where an Avsistunt Act and the 

under S. 12 of the Agriculturists Rehet 

appeal is decided by the District JudR 
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TJ. P. AQRIO. BEL, ACT (1934), 8.12- 

to the chief Court fiom the decUion of the DUtiicl 
Jad^. C.y,, Chulam fiasan and /f^arou/, 

//.) RAM AUTAR MISIR V. MaHABIR SHUKUL. 

2021.0. 493=16 E.O. 130=19)2 O.W.N. 649=1942 
A.W.E (0.0.) 325 (2)= 1912 O.A. 444 =A.IE. 1942 
Oudh 458 (F.B.). 

—Ss. 12 and 27 and O.P. Oode, 0.34, R. 9— 
Afplicati-'H under 12— Seopt anJ applicability of 
0. 34, 9 la—Decree in rttPecl of amount overpaid if 
can hi paticJ m favour of mortgagor. 

S. 27 of the U. P. Agricultuists'Relief Aa makes the 
provisions of C, V. Code in regard to suits applicable to 
applications under S. 12 of (he Act. That would make 
the whole of 0. 34, C. P. Code, applicable. Hence 
where it is found on accounting that there has been an! 
overpayment a decree can be passed in favour of the 
mortgagor. There is no reason why R. 9 of O. 34 
should not be applied to an inquiry whidi is analogous 
to an inquiry under R. 7 as well as to an inquiry which 
is actually under R. 7. {Ghulam Hasan and Madeley, 
//.) Raja Ram v. Mushtaq Husain. 2001.0.814 
=16R.O. 27=1942 R.D 687=1942 A.W.E. (CO.) 
216=1942 O.W.N. 846=1942 O.A. 237=A.I.E. 
1942 Oudh 391 (2). 

-S. 12— Court-fee — Appeal againsl order ott 

application under. 

Un an appeal agaiiut an order on an application under 
S. 12 of the U. P, Agriculturists’ Relief Act ad valorem 
Court-fee has to be paid. {Bennett, J.) CHHOTBY 
SINGH V. SURAT Singh. 2001.O. 228= 14 E.O. 676 
= 1912 O.W.N. 338 = 1942 A.W.E. (C.O.) 226=1942 
O.A.217=A.I.E. 1942 Oudh 385. 

■ ■ "“8.23—Competency of revision. See 1941 Dig, 

Col. 1149. Amjau Husain v. Kaisunnisa. 16 
Luck. 778. 

■8. ZQ—Applicability—Mortgage by agrieulturist 
Sale of property in execution of money decree, suhiect 
to encumbrance—Hon-agriculturist purehater selling 
it to another non-agtieulturiH—Money reserved with 
vendee for payment of the encumbrance—Partial pay 
meat by vendee and mortgage for balance in favour of 
the original mortgagee—Suit on that mortgage— 
Claim for reduction of interest—Maintaiuobility. 

A non-agriculturist bought in execution of a money 
decree against an agriculturist mortgagor the mortgaged 
property subject to encumbrances and sold it to another 
non agriculturist and reserved with the vendee funds 
sufficient to pay off (ho encumbrance on the proper ly. 
The vendee made a partial payment to the mortgagee 
and executed a mortgage in his favour for the balance. 
In a suit on this mortgage the mortgagor vendee claimed 
reduction of interest under S. 30. U. P, Agri:ultuiists’ 
Relief Act. It was hold that the suit was net based on 
the original mortgage by the‘agriculturist’ or on one in 
renewal of it, and that the mortgage which was the basis 
of the suit Was a new mortgage by a nou*agricuUutUt 
and for ibo iccovciy of loan entirely different from that 
incurred by the original agriculturist mortgagee. It was 
further held that the fact that the original mortgagor 

w.u an agriculturist did not adect the question uud the 

defendant was not tntUlcd to claim reduction of interest 
under S. 30, U. P Agirculturistt’ Relief Act. {Allscr 
andVarma, //.) SHIAM LAL p. BASHIR KhaN I 
LE (1942) All. 361-801 LO .628-15 E-A. G8- 
1912 A.L J. 213-1042O.WN. 294-1942AW.R 
(H.O.) 107-1912 O.A. (Sapp.) 220-1942 A L.W 
210-A,IE. 1912 All. 200. 

--SB. SO (1) and 2 (10) {%)-Lc»n-TraKSJetun 

i. 'x u'ing old if one for the purpfsm of the A.t 

Where an MilicT transaction of loan is renewed, the 
new tranwciiwn is iuelf a loJn for the purpoees of the 


n.. F. AQEIO. EEL. ACT (1034), 8.33. 

U P. Agriculturists’ Relief Act. (Per A. B. Iqbal 
Ahmad, C. /.,db.'enting: Braund,J.,'c\oX agreeing). 

Per Iqbal Ahmad, C./.—Ttm word 'loan' in S. 30 
must refer to the amount that was actually advanced by 
the creditor and it cannot include the interest that 
accrued due on the sum 'actually lent’. It cannot be 
said (hat the words'loan' and 'interest' in S. 30 have 
been used in a sense other than that defined in the Act. 
{Iqbal Ahmad, C.J., Bajpai, Braund, Hamilton and 
Dar, JJ.) PRATAP SlNGH V. GULZARI LaL. I.L.E. 
C1942}A11.186=199 I.O. 57=14 E.A. 322=1942 A, 
L.W. 111=1042 O.A. (Supp) 111=1942 A.W.E. 
(H.O.) 11 = 1942 A.L.J. 3=A.I.E. 1942 All. 60 
(F.B). 

—'fi:ZQ{2)~- Applicability—Decrees passed after 
the coming into force of the Act. 

Sub-CI. (2) of S. 30 of the U.P, Agriculturists' Relief 
Act is applicable only to decrees passed on the date 
that the Act came into force and not to decrees passed 
thereafter. {Iqbal Ahmad, C.J,, Braund and Dar, 
JJ.) Shri Nath v. Puban Mal. I.L.E. (1942) 
All. 46=198 I.C. 690=14 E.A. 299=1942 A.L.J. 66 
=1941 O.A. (Sapp.) 926 (1)=1941 A.W.E. (Eev) 
1176 (2,=A.I,E. 1942 All. 19 (F.B.). 

-S 33 and Court Fees Act, 8 . 7 (iv) (b)— 

Appeal against ad/u./icalifn in suit under S, 33— 
Court-fee payable. 

An adjudication in a suit under S. 33 of the U. P. 
Agriculturists’ Relief Act amounts to a decree and 
hince in appeal against it the appellants must pay ad 
valorem court fee. This is so irrespective of whether 
the defendant in the suit has or has not applied for and 
obtained a decree under sub-S. (2) to i?, 33. {Ghulam 
Hasan, J.) BHARATH ». DUKOA DavaL. 1943 R.D. 
110=1942 O.W.N. 789=1942 O.A. 630. 

—— S. 33 —Basis of accounting under—L-. an renrtv 
<d from time to time. 

The account to be taken under S. 33 of the U. i’. 
Agiicullurisis’ ReliefAct is to be on the basis of the loan 
which is outstanding on the dale of the suit though the 
loan which is outstanding was made in lieu of an earlier 
loan and not on the basis of the loan originally advanced 
and which lus been paid up notionally by a renewed 
loan. {Iqbal Ahmad, C.J. ant Dar, J.) SaNWAL DaS 
MEHROTRA V. KRISHNA DUIT DiJHK. 1942 A.L W. 
208. 

~ — S. SSSuit for accounts by heirs of agriiul- 
turist—Afat 'itainability—Conditions. 

A suit by the heirs of an agriruliuriit debtor for 
accounts under S. 33 of the U. P. Agriculturists’ Relief 
Act is maintainable provided that the debtor himself 
was an agriculturist on the date of the loan and the 
plaintiffs in the suit are agr'culturists on the dale of the 
suit. {Iqbal Ahmad, C. J.) FARKHANDA BEGUM v. 
HaSNAjn. 1951.0.17=14 E.A. 321=1941 ALJ. 
762=1942 O.W.N. 62=1642 E.D. 74-1941 AWE 
(Eev.) 1192= A.I.E. 1942 All. 108. 

-S, 35—Suit under—Restrictions as to the limit 

of land revenue, etc., if applict to. See U. 1'. AGRI- 
CUl.TLRiSl'S’ RtLIER act. S. 2'.2), PROVISO (1). 
EXPt- \TI OF S. 33. 1942 A.L.W. 298. 

8 . ^ {2)’-Suit under S, 33— of—If 
, ilUreHythe amendv.g Act—Court-fee 

A suit under S, 33 of the Agriculturists’ Relief Ai.t I' 
a suit for ac ounis an I not a dectautory suit. The 
Amending Act of 1937 has not in any way altered the 
nature of the surt|j It is still a suit for aacunt and 
for purposes of fee it is governed by S 7 (ir, 
(/) of the Court Fees Alt, The ad iw/.rrw Courtfee 
l\*yabk j !'0 in appeal whether the defendant h?s or 
ba> i\ot Jii'lievl for and oltaineil a dt u-.- under sub 
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U. P. AdRlO. RSii. ACT C1934). 3- 34. 

(2)of S;33 of the Acl. {Ben>u/t aud Midelty, //.) 
MuNNoo Singh Ramlal. 17 Luck. 602=198 
1.0.40=1411.0. 372=1941 0 A. 1069=1941 O.W 
N. 1365=1942 A.W.R. (0.0.) 90=A.I.K.1942 Oudh 

203. . ^ 

■ ■S. 84. Bxpla .—(or avatlabihiy of 

bfutfit of. f , V 

If a plaintiff wants to have the benefit of the 
Expln. to S. 34 of the U. P Agriculturists 
Relief Act, he must bring himself strictly 
within the words of the explanation. The expla¬ 
nation requires that such a person should not only have 
kept his account, but also submitted the yearly state¬ 
ment of account, in the form and manner prescribed by 
Cls. (a) and (<5) of S. 32 (1) of the Act. Where a 
person has not submitted the statement of account for 
one of the years for which he was bound under the law 
to submit it, he cannot be allowed the benefit of the 
explanation. y.) MOHAMMAD ASHFAQ 

HUSAIN MUNSm Lal. 1943 R.D. 108=1942 A. 
L.W. 665. 

-Ss. 36 and Zi—Loans advanced both before and 

after commencement of Act—Failure tq submit state' 
ment of account—Right to proportionate costs. 

Where the loans advanced cover a period both before 
and after the commencement of the Agriculturists Relief 
Act and the creditor fails to submit statement of 
accounts as required by the Act, he would not be 
entitled to costs even in respect of loans advanced prior 
to the Act. (rem.i, /.) MOHAMMAD AShf.aQ 
HUSAIN r'. MUNSHI LaL. 1943 R.D. 108-1942 A 
L.W. 666. , 

_ Scb. \ -Sovant of village cosnmumiy-.Mean. 

"'-A ‘.servant of tillage ^ 

meaning of Sch I of the U.P, 

is a person who is not paid separately for 

work he does, but receives perrotU.'al Jt -r 

the community whether at the umc 

otherwise.- {Madeley. J^ ^t TAF AhmaD rj KaS 

HIUUDIIN. 204I.C. 337=1943 B. ). 105 - ^ O. 

A. 691=1942 O.W N. 707= A.I.R. 1943 Oiidh 90. 

UNITED PROVINCES BOARD’S CIRCULAR 21, 

^K.^j3'?SBoard’. CircuUi 2 ^Jhe 

recorded in -he asse-smieut "'Xl. h^ 

thf valuation to b'; accepted as the a^S£l^ on whiUi the 
lent is calcul-icd is the rcttUment officer’s valaajion on 

d ele rales aecl not that the valeatbii which e<>'i'<'ena 

PnAo' smor 1942 A W.b: (Eev.) 410 (2) = 1942 
O “(IuPPO 436 C2)-1912 0 W,N. (E E ) 636 (1). 
UNITED PEOVIKOE3 CIVIL (JDpiCIAL) 
aSviOE EULES 11933), E, 10-'bc«l,o,, 

prade’— Inclusion—H can be claimed as a nmttcr^ 
i,t See GOVEK.'.'MFNl OF IM-IA -\CT, S, 96-B 
m CIVIL SERVICES (Classification. Conirol 
Seal) RULES. R. 49 (r/)ANi) U. P. CwiL 
(lUufclAL) LkVICE rules, II. lOl 194- A.W.B. 

S;?TED PROVINCES COURT OF WARDS ACT 
?TV OF 1912). S. 19. (1) and Limitation Act 
rt\ c provinu cf Collector and 

hi CM,c,cr-Coll„- 
of „ agent duly author tsed ui this behalf 

‘O’’ ‘’f Z^Zngaf S. 19. Limitation Act. 

t//ithi»l^^f^ r. Court of Wards Aci. the estate of a 
I *c under ' ihe frUj'eiintendence of the Court of 
ward 


U. P. DEBT REDEMP. AOT.(1940). B- 2. 

Wards, and of the Court of Wards alone and it is the 
Court of Wards on whom plenary powers of manage¬ 
ment have been conferred. The Court of Wards may 
exercise all or any of these powers through the 
Commissioners or Collectors or it may delegate its 
powers to them after obtaining the sanction ^Jf the Local 
Government. Hence, the Collector when lie does any 
of the things whic^ he is required by S. 19 of the Court 
of Wards Act to do cannot be considered to be ‘an 
agent duly authorised in this behalf within the meaning 
of S. 19, r.imitation Act. When he prepares loc sche¬ 
dule of debts for submission to the Court of Ward? and 
signs them he is not ‘an agent duly authorised in this 
behalf as contemplated by Expl. II to S. 19, Limitation 
Act. Ullsopand y^. mn, //.) THE COLLECTOR OF 
BULANDSHAHR V. SaGAHMAL. I.L.R. (1942) All. 680 
= 20310.310=1943 A.L.W. 123=1942 A.L.J 469 

= A.I.R. 1942 All. 379. . . 

_.g_ 37 —H bar^claim under S. 68, Contract Act 

.?« CONTRACT ACT, S. 68 AND COURT OF WARDS 

ACT, S. 37. 1942 O.W N. 660= 1942 0.A. 607, 

UNITED PROVINCES DEBT REDEMPTION 
ACT (XUI OF 1940), S. 2 {9s)-Undhrd-Mori' 

ffsigfc* tf iftcluJ^d iti tirffi* 

Under S 2 i9) of the United Provinces Debt Redemp¬ 
tion Act the ‘landlord’ does not include a tportgagc-e 
and it follows that mortgagee r.ghts are not pari ot 

landlord's pr prietaiy rights in land 

andSathe, J.M.) TaQI HUSAIN r. ORI LAL. 1942 
O.W.N. (B B.) 168=1942 O A. (Sapp.) 127-1942 

BD 224 = 1942 A.W.B. (Rev.) 110. 

* * q 2 ^9)—— Ifinc^udtsd rtntwcd loxirt. 
Where an earlier traniaclion of loan is renewed, the 

new transaction itself is a ‘loan’ for the f 

fOj of the U.r. Debt Redemptum Act because ihe rene¬ 
wed loan is a transaction which iu subsianM amounts t 
an advance within the-meaningof the 

the Acts Ahmad^ C. J ^Bajpat 

//■) ketki Kunwar V. Ram Saroop. 

3^3=1942 A S 678=1942 A,W.R. (H.O.) 340- 
1942 A L.W. 659=A,IR. 1942 All. 890 (F B.). 

_ _Ss 2 (9) and Z'-bfeaningand effect of S. 2 (9). 

The meaniVand effect of S. 2 (9) of the U. P. Debt 

rnmm 

.hie a.d ^hen ”,he ad.anc. is recov.,- 

of a workman or in a ca» wne 

.,ble only from the property of an ^ave 

man. it is not necessary that he 

been also made to a f 

{/qb.d AhmaJ,C. -A* ' 2031-0. 803=1942 A.L. 

^67^612 i'W rCH.bd 340=1942 A.L W. 669 

V A.t—Conditions ... dearl, prc suppoicc 

The U. P. Rrf^poon Ac. clear,, 

that a Bank in order to be ex P 

of ,he Ac, mas, he a fbe«^t. a. the’ .in.. 

time of the passing of the /ejnt .. r A, Qhdcm 

actual advance of OUDH COM* 

Hasan, J ) TeJ K^SHNA GANJOOR S'- UUDM 

MERCIAL Bank. ^^d. 202^.69 6 ^ 

1942 O.W.N. 544=1942 A.W.R.(O.C.; 

1042 0.A.457=A.I.B.1942 

--S. 2 (9) and ( 17 ) -I^an-Cond.lJ*^j^ ^ 

—Act when cat) appis. 17 Ltict 

MMUL Husain khan p. amirupuin- i 
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V. P. DEBT BEDBMP. AOT (1040). S. 2. 

207-107 I.O. 471»U R.O. 3U“A-I.E. 042 Oudh 
180- 

■—S. 2 (13) and (18)— Dtfituliciis wtJer — Seo^e 

The definition of 'proprUlor' and ‘tenant’ in Civ (13) 
and (18) oi S. 2 of the United Provinces Debt Redemp' 
lion Act are not erl.au^tive. 

Per /..)/.—Although the definition of pro¬ 
prietor' and ‘tenant' in the Act are exhaustive they are 
certainly exclusive of each other and a person included 
in the definition of ’tenant'cannot also be a ‘proprietor' 
at the same tiine and ill respect of the same rights. An 
under proprietor is a tenant and so cannot be a proprie¬ 
tor. {Shirrcift S.Af nnd Salfie, /.M.) TaQI KUSAIN 
t-.OKI Lal. 1942 O.W.N. (BE ) 168= 1942 O.A. 
(Snpp.) 127 = 1942 R.D. 224=1942 A.WE. (Rev.) | 
110 . 

-S. Z—S(opi~Applicability to procetiiings unJcr 

Entumltred Estates Act% 

S. 3 of the U. P. Debt Redemption Act is concerned 
with explanations for the purpose of that Act. S. 3 (0 
doss not apply to prcccei'ings under the U. P. Encum¬ 
bered Estates Act, {'Shitrtffi S.M.au'l Salkt. JM.'i 
Shvama Kumar Singh v. GANOASAU.tN. 1942 0. 
W.Ni(B.R.) 666=1942 O.A (Supp.) 462=1942 A. 
W.R. (Rev.) 436. 

—— Ss. 4 (8) and 8— Joint scope and effect. 

Ss. 4 and 8 of the D. P. Debt Redemptiori Act am 
for the mutual benefit of the parlies. If # judgment 
debtor gels the benefit of reduction of interest under 
S, 8 by amendment of Hie decree the decree^tolder also 
gets the benefit of being entitled to execute bis decree 
against the land, j^ricultural produce or person of an 
agriculturist. There is nothing in Ss. 4 and 8 to res¬ 
trict their application to a certain class of decrees. 
{Ganga Nath, J.) PlSHAMBAR NATH f. RaDHE 
ShIAM SETH. I.L.R. (1942) All. 491 - 2021 C. 22= 
16R.A. 93 = 1942 A.L.J. 828= 1942 A.W.R. (H.C.) 
169 = 1942 A L.W. 8K4 = A.I.R. 1942 All. 262. • 

I —8. 4 (8), Proviso— appluiihility^ 
Decret'koldtr whose execution application has been dis¬ 
posed of prior to the Act, if entitled to make declaration 
under sub S. (3) ofS. ^—Effect of such dtclaration. 

The words of proviso to sub S. (3) to S. 4 of the Act 
clearlyshow that ihr execution application, referred to 
therein, must be pending at the time or made after the 
Act came Into force. Hence a decree-holder whose 
application^or execution Is made and disposed o< prior 
to the Act coming into force, is entitled to make the 
declaration referred to in sub-sec. (3). When such a 
declaration is made the applicants under the Art are not 
entitled to amendment of the decree against !.im under 
S>.8sind 9 of the Act. (Canga Nath, J.) BaBU 
NANDAN LaL V. PaKSOTTaM SaHU. I.L.B. (1942) 
All. 119 - 202 I.O. 18 “ 16 B.A. 92-1942 R.D. 809 « 
1942 A.L.J. 178-1042 A.W.R- (H O.) 84 (1) = 1942 
A LW. 143-1942 0 A. (Sapp.) 148 (l)=1942 0. 
W N. 122-A.I.R. 1042 All. 261 (1). 

-3.4 (8), Third ProvlBO—t*/ 

'already applied for exe.Htien' — In’t’fretati.'m of 
statutes — Plain words 

The words 'has already applied for ex-i ution* in the 
third proviso to sub-S. (3) of S. 4 of the U. P. Debt 
Kci!einption Act have reference not only to ap| !icalioi>» 
for execution made after tbe passing of the Act but altn 
' to applications for execution made before the Ut catne 
intofoice. To adopt the view that (he norushavete- 
(creme only tn applications made after the Act. would be 
i» Introduce words to the effect ‘after the passing of the 
Avt’ in the third pioviso—weeds which are not there. 
When the words u>«d I')- the legislature in a sramte are 


IT. P. DEBT REDEMP. ACT (19-10). S. 17. 


clear it is not permissible for the Courts to depart from 
the ordinary and plain meaning of the words used on 
the mere supposition that the intention of the legislature 
was otherwise than- indicated by the plain and ordinary 
inierpreialion of the words used. The words ‘has 
already applied’ in the third proviso are words of 
general import and are not controlled by any restrictive 
provlsioo. It, therefore, follows that the third proviso 
applies to all those cases in which the decree holder had 
pul his decree in execution by one of the modes referred 
to in sub-S. (3) whether before or after the passing of 
tbe Act. (/?Ar/ Ahmad, C.J., Bar and Plowiou JJ) 
Mohammad Abdul Razzak v, Pakvati Devi, 203 
I.C. 328 = 1942 A.L.J. 654= 1942 R.D. 735= 1942 A. 
W.B.{HC.)319 = 1942 A.L.W. 642'= 1942 O.W.N. 
(B.R.) 607= A.I.R. 1942 AU. 394 (r.B.). 

— S. Z—Construciion~-Liable to pay the amount 
due under a decree, if restricted to cases of personal 
liability. 

' The words 'iiable to pay the amount due under a 
decree’ used tn S. 8 of the U. P. Debt Redemption Acl 
ate sufficiently wide to inclnde the liability which is on 
person and property both jointly or on person or property 
alone singly. There may be decrees against agriculturists 
who are minors which cannot be personally enforced 
against them. There may be decrees against agricul¬ 
turists in which their property alone is liable to sale. In 
both these cases and in all similar cases agriculturists 
are liable to pay the amount of the decree though the 
liability is not personal. {^Iqbal Ahmad, C.J. Bajpai 
and Dir, JJ.) KETKI KUNWAR v. RAM SAROOP. 
203 1.0.303=1942 ALJ. 678=-1942 A.V/.R. (H. 
0.) 340 = 1942 A.L.W. 659-A.IR. 1942. AU. 390 

(r.B.). 

—S. 8 and 0. P. Cod©, S. ^7—Dismissal of ap¬ 
plication under — Appealability. 

Generally speaking, an application by an agriculturist 
debtor under S. 8 of the U. P. Debt Keclemption Act 
rai>cs a question rela'ing to execution, dUcbaigu or satis¬ 
faction of a dcciee, and if it is decided by the executing 
Court the judgmentof that Couit is a decree and hence 
is open to appeal. {.Igbal Ahmad, C.J., Baipai and Dar, 
JJ.) KEFKl KUNWAR r. RaM SAKOOP. 203 I.C. 
303=1942 A.LJ. 678 = 1942 A W3. (H.C.) 840- 
1942 A.LW. 659= A I.R. 1942 AU. 390 (F B.). 


S. 17—Extent of protertiiM—ConsKonapfliea- 
tion under Ehcumbered Estates Act by AfahosNedan <»■ 
heirt—Right of each to separate protection. 

Mahoniedan heirs who have succeeded to the pio 
peily and to the <'.ebts incoired by their common ances- 
! tor and are permitted by S. 49 of ibe Encumbereid 
' Estates Act to file one common application under the 
Alt. aie each of them entitled to separate protcciiot 
under S. 17 of the U. P. Debt Redimpihn Act 
{Skir'eP S.M.) ASA RAM r. ?H.tFlUlMfHA 1941 
0 A {Snpp.)267(8)*^^1948 A.W.R. (Rev ) 231(2 
-1942 O.W.N (B.R ^ 376- 1942 R.D. 464. 


—Ss. 17 aod 19—r'.iYrw/ of proteets'r- 

Biftho' 1 ne:r s>:e-tSer f ,ent to de •’■■■ ' Sfeeial 

Judge. 

The .-liare of'j..ch mc;-.Ui of a joint H; l-i fan-: 
•hould i<' given pi.-'.iviion lo.ihe extent of K>, 2 \ |oc j 

’tt-s. Ihuciili ihe:- an aJJition i.f a i.{w m 
» birth sub.'iqacnt to the Jecrte, even jx Ttga-,.-. 
'.hare, also ptvtcclion is admi>*:We. (.Skf...^.S 
V,\THU KlM r. M.oAK SiNGH. 1942 RD 349^ 
1942 A.W.R, iRev.) 201 (1)-1948 OA. ,Snpp t 
227(1'' 1942 0 W.N.iBR '260 


-Ss 17 Md IZ^Sxtrmt 


% 
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U. P. DEBT REDEMP, ACT (1940), S. 17. 

Where certain groves are shown in the list of property 
liable to attachment and sale accompanying the decree 
sent by the Special Judge for execution, the debtor 
applicant’s land only is protected under S. l7 of the U. 
P. Debt Redemption Act, but the groveholder’s interest 
in the groves is liable to sale. {Shirrtff, S.M. and 

Sathe, JM.) Badri Prasad v. Sheo haran. 1942 
O.A. (Supp) 393(1)= 1942A.W.R. (Rev.) 367(1) 
= 1942 O.W.N. (B.R.) 496 (1). 

_ Extent of protection—Members of joint 

Hindu families. 

Every member of a joint Hindu family must be 
deemed to be an agriculturist and entitled to protection 
under S. 17 of the Debt Redemption Act provided he 
satisfies the condition that the local rate payable by him 
does not exceed Rs. 25 per annum. (Shirre/ft S.M.) 
JAGANNATH PRASAD V. BaLDF.O PRASAD. 1942 0. 
W.N.(B-R.) 669=1942 A.W.B (Rev.) 409 (1)= 
1942 O.A. (Supp.) 436(1). 

- - Sfl. 17 and 19—/oint application by members of 

joint Hindu family under Encumbered Estate^ Act- 
Extent of land to be protected—Working out, procedure. 
Where a number of persons forming a joint Hindu 
family apply under S. 4 of the Encumlrered Estates Act, 
then.by virtue of Ss. 17 and 19 of the United Provinces ' 
Debt Redemption Act, each one of applicants is entitled ' 
to have land assessed to the local rate of Rs. 25 protect- ' 
ed for each of such person’s share. As the share of 
each person is not ascertained before partition, the Court ' 
in such cases should ascertain the share to which each of , 
the applicants would have been entitled in the joint family 
if the partition had taken place on Ihe date of the 
applicaiioi* under S. 4 of the Encumbered Estates Act. 
If this share together wiil» any other landed property • 
which he may own in his own_ right is liable to P^y ® 
local rate pot exceeding Rs. 2h then the whole o* hjs 
property will be protected. If it exceeds p. 25 then only 
s^o much of the propetly will be protected as will be h^le 
to a rate of Rs. 25. iSatkj, UXMI | 

NARAtN. 1942 O.A.(Supp.) 132=1942R^D. 253- j 

1942 O.W.N. (B.R.'J 187=1942 A.W.R. (Bev.J 116. 
-gg 17 and Vi'-Mmbers of ^oint HiftHu family 

"wS/h?p™p'oS,u.e loca. .ate 

the five applicants who are to 

family is less than Rs. 25, each of them " ^ 

protection of the whole ^is sharo of the prop^ny^ 

Ishirreff, S.M.) KaMDAS r, SuT^Eev J 367 (« = 
OWN (B R.) 493=1942 A.W.R. fKev.j at,/ 

'’X'in 0«dh paying kas .ban R. 23 

as teal rain'll, fn.i.kd .o ,l.a I']/ 

^•iaTt p Debt Redemption Act. 

° /I-Vi. //!/■) TaOI HiSSAlN r-aOKlLAL. 1942 
OWN (BB) 169 = 1^ 0-A- (Supp.) 127 = 1942 

rS 224=^1942 A.W.R. (Rev.) no. , 

-Ss 17 and lO-Proleclion under—Mature of 
trhilige and its exten'-Dchh of one of two brothers, 
ipplicants under S. 4. Encumbered Estates Act-Sursn- 
vo^r succeeding to the shsre—Extent of protecUon a atla- 

^^The question of protection is one which must be 
,lpr\ded in accordance with the status of the person and 
MODcrty to be protected at the time of the decision. It 
XrLnal privilege and not one conferred on and 
r«ti?ctLve of the question who Its owner is and its 
I rrespe , jg,.jnined by the number of owners. 

nnp of two brothers who applied under b. 4, 
Enonmtoad E^lates .\at, dies and the survivor succeeds 


U. P. DEBT REDEMP. ACT (1940), S. 17, ‘ 

to his share be is entitled to proteaion only to the extent 
of a local rate of Rs. 25 and cannot in addition claim 
protection in respect of the share Inherited by him. 
{Shirred, S.M. and Sathe, J.M.) RAM BUX SiNGH 

». Thakur. 1942 O.A. (Supp.) 362=1942 A.W.E. 
(Rev.) 336=1942 O.W.N. (B.R.) 660. 

-S. 17— Right to claim protection under—Con¬ 
tracting out of—What may not amount to. 

A stray remark in an application by the debtor 
applicants objecting to the sale of their residential 
bouse and furniture that their debts may be liquidated 
by the transfer of their proprietary rights in land can¬ 
not bind the debtor applicants so as to bar them from 
claiming protection which is legally due to them under 
S. 17 of the U. P. Debt Redemption Act. Though a 
party can contract himself out of his legal rights, the 
above application cannot be called a contract by any 
means. (._Sathe. J.hf.) MHWA RaMw. SWARUP Lal. 

1942 O.A. (Sapp.) 472 (2)=1942 O.W.N. (B R) 716 
=1942 A.W.R. (Rev.) 446 (2). 

-Ss. 17,19 and 13 {i)—Right to proteetiofi— 

Applicant under B.E. Act paying income tax. 

As S. 13 (4) of the U. P. Debt Redemption Act lays 
down that for the purposes of Ss. 16 to 19 of that Act 
the expression‘Agriculturist’ shall be interpreted as if 
the first proviso to sub-S. (3) of S. 2 were omitted, 
it would follow that an applicant under Encumherea 
Estates Act would be entitled to protection under Ss. 17, 
and 19 ofihe Debt Redemption Act even though be 
may be a'^sessed to income-tax. {Shirreff,S. M. and 
Sathe, y. M.) JAI PRASAD v. KhUSHI RAM 1942 
O.A. (Supp.) 604 (1) = 1942 A.W.B. (Rev.) 478 1) 
=1942 B.D. 961 (1;=1942 O.W.N. (B.R.) 769 (1). 

-Ss. 17and 3 (d)-A’//-*/ to prelection un4et— 

Test—Condition to be satisfied by member of foinl 
Hindu family. 

If a member of a joint Hindu family wants to get the 
protection under S. 17.U.P. Debt Redemption Act, in the 
Encumbered Estates Act proceedings, all that be has to 
satisfy in order to come within the definition of Agricul* 
turisl’ is that he must be the propiietor of a mahal or of 
a share in a mahal or portion of a mahal or a tenant. The 
explanation in Cl. (d) of S. 3 of the U. F. Debt Redemp¬ 
tion Act is an explanation only for the purposes of that 
Act. For the purposes of the encumbcrid estates all 
that has to be seen is whether the land of an agriculturist 
i-, land which would be protected from sale under b. 1/ 
of the Debt Redemption Act. (Shsyref, S. M.atid 
Sathe, y. M.) Kali Prasad r-. Gopinath. 1942 0. 
W.N.(B.R.) 624=1942 A.W.R. (Rev.) 399 (2) 

1942 O.A. (Supp.) 425 (2). , 

-Ss 17 and 19 —to proUclton undo 

Cinder proprietor, <.iven 

An under proprietor is entitled to the RedemD- 

by S.i. 17 and 19 of the United Provinces l^bt R^emp 

tion Act. iShirre/T. S..V. nr/*///'•) 

SINGH 0 G.aNGA prasad. 1942 O.A. (Supp ) 392 
(1)=1942 A W.B. (Rev.) 366 Cl) = 1942 O.W.N. (B. 

17(1) (a)-Rastib/e future local rau-lf c^» 

be taken into account to decide, tf land ^sp otjef. 

In order to decide whether a land is protected or not it 

payable that has to be Uk^ 

into consideration and not the land revenue as “ ^ 

in future. Hence where the present f 

exceed Rs. 25 the fact that it may exc^d that amoun 
later on as the assessment is progressive c^not aHect 
the question. (.Skirref, S. M. and Sathe. y. M.) MrS. 
H P nuFGORY V* KrishaN. 1942 A.W.R* 
(Rev.) 330=1942 O.A. (Supp.) 366=1942 O.W.N. 

(B.R.) 664. 
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IT. P. DEBT SEDEM. ACT (1940). S. 19. 

-S. 19ind United Provinces Tenancy Act, 

Ss. 3 .6) and 53-A’*t»/- dppUcjnt'i g.trJfns ,*« pro 
tttUd la’id'^l.iabtliiy to role. 

Tee debtor appUcaut’s gardens as distinct from pro. 
piieliry rights cannot be sold or transferred even though 
they have been included in the list of property forwarded 
•by the special Judge. Since the land is protected it 
cannot be sold. Korean the right to maintain garden 
and appropriate the produce thereof as distinct 
from proprietary rights be sold, for these rights 
constitute tenancy tights and cannot be sold under S. 33 
of the U. P. Tenancy Act, {Shirr^f, SJf. and 
J.m}) KaNHYALAL v. KANHY.tLAL. 1942 A.'W.B. 
(Eev J 235=1942 O.A. (Sapp.) 261=1942 ED. 281 
■=1942 O.V/.N. (B.E.) 215. 


•S. Vi-~Ext<nt of protection. 


Any Und which was not ahcaiiy protected under the 
defiuition of'proltcted land'given in b. 2(^) of the 
U. P, Encumbered Estates Act cannot become so against 
banks* decrees by the operation of S, 19 of the U. P. 
Debt Uee'emption Act. {Shirreff. S.M. and Satke, 
j M.) Unao commercial Pank V. Gajodhar 
Singh. 1942 B.D. 407=1942 O.A. (Supp.) 196 (2) 

= 1942 O.W.N. (B.E.) 318=1942 A.W.E. (Eev.) 
176(2). 

-S. \^-ExUnt of Protection-Original applicant 

tuccceded by one already having property. 

Where an applicant under the U.P.Enc, Est. Act who 
is entitled to protection in respect of his whole property 
is succeeded by one who Is already possesned of other 
property, for the purpose of deciding the question of 
protection, only the property which has been inherited 
from the deceased applicant should be taken into consi¬ 
deration. {Shirreff, S.M. and Sathc, J.Mf) SURAJ 
BAKSH SlNi'.H CHANDIKA PRASAD. 1942 O.A. 
(8upp.) 349 (2)-1942A.L.J. (Sapp.) 49 = 1942 0. 
W.N. 'B.E.) 645=1942 A.W.B. (Eev.) 823(2). 

__S. Extent of prolection—Several debtor 

Applicaniit • t j 

Each of the several debtor applicants is entitled to 
protection with respect to property on which the local 

rate does not exceed Rs. 25. {Shirreff, S.M.) GOKUL 
PRASAD r. GangaCharan. 1042 A.W.E (Eev.) 
184 = 1912 O.A. (Supp.) 204 = 1942 OW.N. (BE.) 
339 = 1042E.D. 428. 

_ 3 . night to protection—Basic. 

The qucaiion whether certain debtors are agricoltu- 
rists and entitled to protection under the Debt Redemp¬ 
tion Act must be decided only with reference to the 
Debt Redemption Act and the rules thereunder and not 
with reference to S. 49 of the U. P. Encumbered Estates 
Act. {Shirreff. S. M.) GyaN SINGH V. SHER 
SINGH. 1942 E.D 851 (1)-1942 O W.N. (BA.) 
262 (1)-1942 A.WA. CAev.) 249=1942 0.4. 
(Supp.) 276. 

., 1 —8a. 19 and \1—Kieht to protection—Natten 
and extent^ Protisim of lav relating to the determina' 
tioft of. 

Under S. 19 of the Debt Redemption Act the question 
whether the land would be protected or not has to be 
determined by S. 17 of the Debt Kedemption Act, but 
the extent and nature of the prutectioo does not depend 
on the provisions of that Act, but it has to be determiired 
in view of the definition of protected land in S. 2 (<) of 
Encumbere:! Eslatee Act by a reference to the provisions 
of the Oudb Settled Estates .4ct or part II of the U. P. 
Estate-H Act. (Sathe, J. .V.) SOBRAN SlNCH v. 
Naitlrpal Singh. 1942 O.A. (Supp.) 473(1)= 
19480.WN. (&B.)706-m8 A.WA.(B«v.)447 
(!)• 


U. P. DEBT EBDBU. AOT (1940), 8. 22. 

_ 3 . Right to protection of land involved in 

Encumbend Estates Act—Proceeduigs—Decree if should 
be sn respect of 'loan' as defined sn Debt Redemption Act. 

When extending protection under S.l9 of the U. P. 
Debt Kedemption Act to land involved in proceedings 
under Encumbered Estates Act, it is not necessary to see 
whether the decree is in respect of a 'loan' as defined in 
the Debt Redemption Act. {Sathe, /.M,') SRI NARAIN 

V. S. SIDDIQUE HUSaIN. 1942 O.A. (Sopp.) 448 = 
1942 A.W.E. (Eov.) 422= 1942 O.W.N. (B E.) 666. 
——S. 19—Right to protection under—Property 
bought with ctuumbrance. 

The fact that property has come to the debtor with a 
prior ehcumbtaoce is no bar against the declaration of 
that property as protected under S. 19 of th# U. P. Debt 
Redemption Act read with S. 2 (t) of Enc. Est. Act 
{Shirtff.S. M. and Sathe, J.M:) MRS. H. E. GRE¬ 
GORY V. Sri Krishan. 1942 A W.E. (Eev.) 330= 
1942 O.A. (8upp.>366=1942 O.W.N. (B.E.) 664. 

——S. 19—Scope and applicability. 

The reference in S. 19 of the U. P. Debt Redemption 
Act to the provisions of S. 17 appears to be intended as 
a guidance for the purpose of ascertaining the extent of 
land to which the protection will apply. It would be 
straining the meaning to insist that it should apply only 
in the case of decrees on loans which fulfil the definition 
of loan in the Debt Redemption Act. Hence, there is 
no bar to property of which the debtor is only a 
transferee of mortgagor’s rights being declared to be 
protected. {Shirreff, S.mT) Kam LAL v. Suohar 
Singh. 1942 B.D. 370=1942 O.A. (Supp.) 174= 
-1942O.W.N. (B.E.)281=1942 A.W.E.(Eev.) 164. 
- I .i3. 19— Scope and applicability. 

The reference in S. 19 of the Debt Kedemption Act to 
the provisions of S. 17 of that Act is intended as a 
guidance for the purpose of ascertaining the extent of 
land to which the protection will apply. It would be 
straining the meaning to insist that it should apply only 
in the case of decrees on loans which fulfil the definition 
of loan in the Debt Redemption Act. {Shirreff, S.M^ 

<30KUL Prasad v. Ganga Charan. 1942 OA^. 
(Supp.) 204=1942 O.W.N. (BJi.) 839=1942 A.W 
.B. (Eev.) 184=1942 E D. 428. 


-8. 22— Land protected from sale—Grove not 
tenant's grove — Effect—Scattered trees, if liable to be 
sold. 

The fact that the land is protected would make no 
difference even if the grove is not a tenant's grove for 
it is not the land which will be sold but the grove 
holder’s rights. Still less can protection of land aifect 
the liaWlity of scattered trees to sale. {SUrreff, S.M. 
and Sathe, /.V.) TaQI HUSAIN v. 'Ori LaL. 1942 
O.W.N. (B.E.) 168=1942 O.A. (Supp.) ^=1942 
B D. 224=1942 A.W B. (Bev.) UO. 


S. 9^—Scope and applicability of—Saieof r 

_ __ _ * 


■rote 


without transfer of land—If possible. 

Per Shirreff S. M.—S. 22 of the U. P. Debt 
Redemption Act relates to decrees to which that Act 
applies. The fact that land which wooid be protected 
under S. I7 of the Debt Redcroprion Act is deemed to 
be protected under the Encumbered Esutes Act does 
not make a decree under the latter Act a decree to whiti 
(be Debt Redemption Act applies. Even if It did the 
proviso under ?. 22 of the Debt Redemption .Act makes 
it clear that a decree can be executed by the sak of the 
interest of a grove-holder even if the land is not trans¬ 
ferred. Tbqland on which a grove-holder's stand 
is not bis land in the case of tenant’s groves. If they are 
! samindari groves, there is nodring in the fact that the 
j land is pcotected to prtreat the transfer of the grove. 
Althengh a proprietor wbj o«si a grave is not a groTt' 


Y. D, m2-«5 
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hoider within the meaning of the U. P, Tenancy Act, 
the grove can certainly be transfened, wiAout the land, 
just as a grove-holder’s grove can be transferred without 
the land. {Shirreff, S.Af. and Sathe, /.M.") KaNHYA- 
LAL V. KanhvalaL. 1942 A.W.R. (Rev.) 236= 
1942 O.A. (Supp.) 261=1942 R. D. 281=1942 O.W. 

N. (B.R.) 216. 

— —S. 22— Scope of—Ldability of interest of grove- 
holder to sale apart from land, 

S. 22 of the U.P. Debt Redemption Act makes it quite 
clear that the interest of a grove-holder is a thing which 
Can be sold apart from the land on which the trees stand. 
{.Harper^ SM. and Shirreff, KeDAR NaTH v. 

Tulsa Kunwar. 1941 R.D. 1129 = 1941 O.A. 
(Supp.) 935 = 1941 A.W.R. (Rev.) 1166. 

-3, 24 —Applicability of C. P, C de — Refusal to 
amend decree under S. 8 , if falls within S, 47, C. P. 
Code. u 

All the provisions of the C.P. Code, except to the 
extent that they are inconsistent with the provisions of 
the U. P. Debt Redemption Act are made by S. 24 of 
the latter Act applicable to all proceediftgs under the Act. 
Where amendment of the decree under S. 8 of the Act 
is sought for it is asking for a reduction of the decretal 
amount and it is clearly a matter relating to execution 
or discharge of the decree under S. 47, C. P. Code, and 
an order refusing such amendment is appealable. 
Ahmad, C.J., Bar and Plowden, JJ.) MOHAMMAD 
ABDUL RaZZAK V. PaRVaTI DEVI. 203 I.O. 328= 
1942 A.L.J. 654= 1942 R.D. 735=1942 A.W.R. (H. 

O. ) 319=1942 A.L.W. 642=1942 O.W.N. (B.B.) 
607=A.I.R. 1942 AU. 394 (P.B.). 

UNITED PROVINCES DISTRICT BOARDS ACT 
(X or 1922), Ss. 91 and ^i~Seope~If imposes any 
obligation to repair roads—Liability of Distriet Board 
for accidents due to neglect of repair—Applicability of 
English Law on the subject. 

Neither under S. 9i or under S. 98 of theU. P. 
District Boards Act, singly or taken together, is there 
any obligation laid down upon the District Board to 
make repairs of the road. In the absence of any such 
obligation there is no cause of action to a passer-by on 
the road in case he meets with an accident on 
the neglect of repair by the District Board ^“‘hont «. 
The question whether the doctrine of English Law w hich 
holds that a statutory body is i-ol luble for non-^.r 
of a highway does or does DisTRrcT 

left undecided. •SrIaSI 

i“ w’662-1942 619 = 1942 A.W.E.CHO.) 

^ Tbe”wo^rd*^‘offeBsive' in S. 174 (2). Item (4) ol Ihe U. 

P. District Boards Act, has got no technical meaning 
aligned to it in any legal enactment and it is not 
possible to say that this word must be interpreted In 
that particular technical sense. Resort must therefore 
be bad to the ordinary dictionary meaning of the word. 
The setting up of a brick-kiln or the preparing of 
bricks is a bosiness which is liable or calculated to cause 
annoyance to the residents of the neighbourhood and it 
is therefore an offensive trade within the meaning of 
item U) of sub-S. (2) of S. 174. (Mulla. J.) Sat 
KARA N p. emperor. 2041.0. 329=1942 a. Or.O. 
191=44 Or.L.J. 141=1942 A.W.R. (H.O.) 310= 
1942A.IJ.W. 667=1942 A. L. J. 668 =A I. B. 1942 

All 440. 

UNITED PROVINCES ENCUAIRBRED ES¬ 
TATES ACT (XXV OF 1934)—Decree under, against 
'debtor alone—Liability joiqt and several with another— 


U. P. BNOUM. ESTATES ACT (1934). S. 2. 

Decree against other if barred in regular civil proceed¬ 
ings—Proper decree to be passed. See 1941 Dig., Col. 

1154. KaLKA PRASAD I/. SarjU PraSaD. 1941 A 
L.J. 766 = 1991.0. 302=14 R.A. 361=A.I.E, 1942 
All. 90 (2). 

-Proceedings undei—Nature of. See 1941 Dig.. 

Col. U55. Lachmi Narain t/. MuSadoi Lal 17 
Luck. 327=197 I.C. 247=14 R.O. 287=A I.E. 1942 
Oudh 155. 

- Proceedings under—feature of—Procedure to be 

followed, • 

Proceedings under the U. P. Encumbered Estates Act 
are judicial proceedings and hence Courts should 
proceed judicially in such matters and refrain fiom 
passing orders without giving due notice of the date of 
hearing to the parties. (.Sathe, /. M.) DraupadI 
KUER V. DurGa BakSH SlNGU. 1942 R.D. 626 (2) 
=1942 O.W.N. (B.R) 436 (2)=1942 A.WR. (Rev.) 
292 ( 1 )= 1942 O.A. (Supp ) 3 8 ( 1 ). 

■■■ - - Ss. 2(a). 14 (4) and \b~^laims which lie 
within eognifance of Revenue Court—If can be inquired 
into by special Judge. 

The object of U. P. Encumbered Estates Act appears 
to be to liquidate the debts, both private and public 
nhetber decreed or undecreed, of the landlord. There is 
no doubt that there is no specific provision to the effect 
that the claims which ordinarily lie within the cogni¬ 
zance of the Revenue Court can be investigated and 
enquired into by the special Judge under the U. P. 
Encumbered Estates Act. S. 14*(4) of the Act, however 
lays down clearlj’that Che special Judge is to have and 
exercise all the powers of the Court in which a suit for 
recovery of the money due would lie, in other words, be 
has to exercise the powers of a Revenue Court in a suit 
instituted for the recovery of the money doe either on 
account of profits or rent or on any other account. 
(Ghulam Hasan and Madeley, JJ.) NaGESHWAR 
Prasad o. Balbmaddar Singh. 199 I.C. 344=14 
R.O. 493*1942 A.W.E. (CO.) 82=1942 O.A. 40 = 
1942 R.D. 161=1942 O.W.N. 66 =A.I.R. 1942 Oudh 
290. 

-S. 2 (a)—Debt-Costs. See 1941 Dig., Col. 

1155. Hari Saran Das v. Hak Kishan Das. 16 
Luck. 784=14 EO 861=197 1.0.812. 

"■■S. 2 (a)— Debt—Decree for past and future 
maintessance, 

A decree for past and future maintenance for a 
certain amount and so it cannot be said that such a 
liability is for unliquidated damages The definition of 
debt is my wide and includes any pecuniary liability. 
Hence such a decree is a‘aiebt' within the meaning of 
the U.P. Encumbered Estates Act. (Agartoal and 
Madeley, JJ.) ChaNDRa BhuSHAN v. 

Devi. 17 Luck, 686=199 LO. 

1942 R.D. 162=1942 

1942 A.W.R. (0 0.) 63=A.IB. 1942 O^Klk 362. 

_gg, 2 (e) and Protected land' mortgage of 

_ Conditions to which it if subicel. 

Though there can be,a mortgage of protected land, it 
would be liable to the condition that it will not Igfit 
beyond the lifetime of the debtor applicants as well as 
to the conditions laid down in S. 25 of the Encumbered 
Estates Act. {Sathe. J. M.). SOBRAN SlNGH v, NAI- 
TERPAL SINGH. 1942 O.A. (Supp.) 473 (1) = 1942 
O.W.N. (B.B.) 706=1942 A.W.R. (Rev.) 447(1). 

■ — gg, 2 i—Joint application—// 

should be landlords under S.2 {g)-~/f some ore"*> 
procedure to be followed. 

Where more than one person combine to put m “ 
application under S. 4 of the U. P, Encmnbered Estates 
Act, each of them must have a qualification fot lanalora 
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0 . P. ENOaM. estates act (19S4), 8 . 2-J. 


0. P. ENO0M. ESTATES ACT 1.1934), S. 4. 


according »o S.2 (/) rf (lie Act unless they can tl»al 
they form one unit of a j >int Hindu family. Where 
one of the j.nnt applkanls does not satisfy the requiie- 
meats of being a landlord under the Act and they do 
not form one unit of a joint Hindu family, the whole 
application need not be dismissed but the formal defect 
can be amended by virtue of the .U. P. Encumbered 
Estates Amendment Act of 1939, by the deletion of such 
a person’s name from the list of applicants. {Shirtt/f. 
J,M. and Satke, /f./V.) ISHRI PRASAD v . MORTAZA 
KHAN. 19410 A (Supp >941=1941 A W.E. (Bev.) 
1172. 

. ■■ 8 . 2-J. 01. (4 )—'profits ottasionally rtetizid '— 

li'kat is tnfiuded in. 

The income from Dhak, neem, batu! and other trees 
and thatching, grass, straw, etc., come under ‘profits 
occasionally received’ or otherwise known conveniently 
as/jyjr. {_Shirrtff. S-M. oud Sdfte, J-M.) DEO 
PKAKASH V. NONIHAL SlNGH. 1942 O.W.N. (B.B.) 
101=1942 A.W.B (Eev.)97(2>=1942 0.A. (Sapp ) 
110(2)= 1942 R.D. 183. 

3. 2*J, 01. b—fimbtrlrets—If includes mangd 

trees. 

Mango trees would come under ‘timber trees’ in 
Cl. (5) of S. 2.J of the U. P. Encumbered Estates Act. 
{Shirnfil, S.M. and Sathe, J.M.) DEO PRAfCxSH v. 
NONIHAL SINGH. 1942 O.W.N. (B.B.) 101 = 1942 
A.W.B. (Rev.) 97(2)=1942 0. A.(Supp.) 110(2) 
= 1942 B.D. 133. 

—— 8 . 2 (k )—Post stump profits^CaJeulation — 
Mandatory nature of provision of lata. 

S. 2 (it) of the U.P. Encumbered Estates Act clearly 
states that the post slump profits shall be calculated with 
reference to the year immediately preceding that in 
which the calculati ms are made. The section Is man¬ 
datory and does not allow for any exceptions to be made 
ki the circumstances of particular cases. {.Satke, J. 
A/.) INUER SINGH V. AJODHYA PRASaD. 1942 O. 
A. (Supp.) 469 (2) = 1942 O.WJT. (B.B.) 713 = 
1942 A.W.B. (Bev.) 443 (2). 

-S. 2 (k)— ‘/’ijr/ slump profits'—Income from 

guava plantatijn, from Patasaar, if should he inclstd 
td in. 

Incomefrom guava plantation, from patawar and 
from scattered trees should be included as poet slump 
profit.s. (.Sfiirrelf, S.AI. and Satke, J.M.) SiTAREY 
V. Taziman begum, 1942 O.W.N. (B.B.) 179- 
1942 B.0. 245=1942 A.W.B. (Bev.) 162 (1)=1942 
O.A.( 8 upp.) 182 CD. 

■■ ■■ " ' 8 . 4— AppHeation under— Invalidation for 
defects — /.imits. 

The Board would refuse to invalidate applications 
under S. 4 of the U. P. Encumbered Estates Act if the 
stage of decrees being passed under S. 14 had been 
reached by the special Judge {Harper, S.M. and 
skirrelf, J M.) ANGNE i>. WlLAVAT HUSAIN. 1942 
O.W N. (B. B.) 41 = 1942 JA, W. B. (Bev.) 45 (2)- 
1942 O.A ^ 8 upp.) 45 (2)--1942 R.D. 57. 

-- ^.^—Application under—Legality of. if can 

htqueUiontd after ferseorjing of decree under 5.19 
for execution. 

Where a decree has been parsed audit has been 
forwarded under S. 19 of the U. P. Encumbered Estates 
Act to the S, I) O. for eaecution, .an objection as to 
the legality of the original application under S. 4 
cannot !« entertained. (Satke, J. MI) ShaNKar 
Kalwak r. Kalia Ahikan, 1949 BD. 733-1242 
OA ( 8 ttPP.) 406-1942 O.W.N. (BB.) 606-1942 
A.W.B.(a«v.) 880-1942 A.fi.J. v 8 app.) 67. 

— -" 8 - ^^ApplicaUoH under—Masntassoaiilitj—Osss 

of the dike being prior tnatSHbranee om property Poesfkt. 


The fact that one of the debts owed by the debtor 
applicants cume to them as a prior encumbrance on the 
property bought by them is not enough to throw out 
the application as a whole. (Sathe, J.M.) BaOU Kam 
i*. Gaya Prasad. 1942 0 A. (Sapp.) 492 (2) = 1942 
O.W.N. (B.B.) 717-1942 A.W.B. (Bev.) 466 (2). 

- 8 . Pc—Competency to apply under—‘Purchaser of 

heavily encumbered property with full knowledge. 

Where a person knowingly purchases heavily encum¬ 
bered property he is not entitled to apply under S. 4 of 
the U. P. Encumbered Estates Act in respect of debts 
which came along with the properly, (Skirreff, S.M. 
and Sathe, J.M.) BaLKRISHNA v. TULSa BaI. 1942 
0 A. (Sapp.) 81 (1) = 1942 A W.E. (Bev.) 76 (1)= 
1942 O.W.N. (B.B.) 182 Cl)=1942 B.D. 198 (1). 

-Ss. 4 to 6 — Declaration as to exclusion of debts 

and properties—Competency of Celltctor or Assistant 
Collector to make before ease sent to Special Judge. 

An Assistant Collector or Collector dealing with the 
case at the stages prescribed by Ss. 4 to 6 of the United 
Provinces Encumbered Estates Act is not empowered to 
give any declaration which will bind the Special Judgo. 
as to what debts or property should be excluded from the 
purview of the proceedings before him and what should 
be included. No genera) declaration can be given by 
the S. D. 0. or by this Court which will guide 
the - subsequent proceedings throughout their 
course. (Skirreff, S.M. and Sathe, J.M^ BAHADUR 
Singh v. Radhby Shyam. 1942 O.W.N. (B.B) 
683=1942 0.A. (Supp) 378=1942 A.W.B. (Eev.) 
862. 

“ 8 . \—Defective application — Dismissal—Appli‘ 
cation for amendment—Subsequent suit and decree 
regarding one of the debts—If a ground to refuse 
amendment. 

Where on the dismissal of an application under S 4 

U. P. Encumbered Estates Act, as defective, the debtor 
applies for its amendment and a day thereafter one of 
the creditors files a suit on his debt and it is decreed 
after the application of the Debt Redemption Act, the 
filing of the suit and decree thereon cannot be urged as a 
ground for refusing the amendment sought. (Sathe 
A..M.) DEBI Sahai r*. JHANDA SiNGH. I 94 I O a’ 
(Sapp.) 932=1941 A.W.B, (B«v.) 1163. 


Ss. 4. 7 (3) AOd 44 iXl—Granting of lease 
debtor betwen •dismissal of application and its revi-ai 
—Pevival if operates retrospeetively to invalidate lease 
—Debtor if can claim restoraiion of property, 

A lease granted by a debtor applicant under S 4 
Encumbered Estates Act, in the interval between the 
dismissal of hia appllcaiiou for non-payment of publi- 
cation charges and Us subsequent revival is not invilid 
The revival of the application cannot operate retrospect 
lively to invalidate it. Hence ibe debtor cannot a^ 
the proceedings are sent to the Collector under S 19 
apply for rcMoralion of possession over such prowriv 
and he or she must abide by whatever trunsaciloo he 
ot she entered into during the period when he or she 
^sunder no dtsabihty. (Shirref, SJIf. and Sathe / 

.V.) Qazi MohammadIbne Hasan p-Mstrar;. 

begum. 1942 O.A. (Sapp.) 498 ( 1 ). 

(Bev.) 472(D“1943 0.WJ?.(BA)7iS: 

*-8.4 tad Amending Act (1939) s 20 -Afiv- 

SfeetofS^AiDof the 

some of debtor's property after dismssoal of defeetite 
applierismandprsorto amendment appls.aficn-If a 
rtf using nmsnJmtmto 

s. 20..\ (D of the U. p. Encumbered Estates .^n enJ- 
uig Act of 1939 makes it m*nd»tory 00 an S. D. O. 
to am^ appiicaticos which hare been dbmis- 
Ho Mieqroe the grottod of aonte foimal defect, VTbog 
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an application for amendment in pursuance of the 
Amending Act is made it should not be refused on the 
ground that the debtor had sold some of the property to 
a creditor after the date of the dismissal of the original 
application and before the date of the application for 
amendment. The effect of such a sale is a matter which 
would have to be considered by the special Judge when 
he hears the amended application. {Shirrtff, J.M. and 
Salfie, AM.) PlRTHl SINGH v CHHAJJU NfAL. 19ll 

B.D. 1130=1941 O.A. (Supp.) 937=1941 A.WR. 
(Ke 7 .) 1168. 

-S. 4— Jvint application — Competency—Only one 

of the debtSy a common debt—Joinder of improper appli- 
tants—Procedure to be followed. 

Where all the debts of both the applicants are not 
joint and the only common link between them is one 
debt which they owe jointly, the existence of that single 
common debt is not a sufficient jusiincation for filing a 
joint application. Where two debtors have joined in a 
:ommon application against the provisions of law, it is 
mnecessary to dismiss the whole application on that 
ground in view of amendments made to Encumbered 
Estates Act permitting applications to be corrected for 
formal defects. The name of one may be deleted. 
(^Shirre/f, J.M. and Sathe, A.M.) KAM SaRAN DaSS 
v. LUTF AU Khan. 1942 O.A. (Supp.) 30=1942 
A.W.R. (Rev.) 30=1942 A.L.J. (Supp.) 26. 


-S. 4—Joint application—If all should be land¬ 
lords—If some are not, procedure to be followed. See 
U. P. Encumbkred Estates Act, Ss, 2 (f) and 4. 
1941A.W.R.(Eev.) 1172. 

- 8 . 4 —Joint application under—When maintain¬ 

able—Debts contracted jointly by fathers- of applxants 


—Joint application, if defective. 

A joint application can be filed under S. 4 of the U.P- 
Encumbered Estates Act in two cases with certainty 
and also possibly in a third case. The first two case* 
are (l) when the applicants are members of a Join 
Hindu family and (2) when the applicants are heirs ot a 
deceased debtor. The third possiblecase is when all the 
debts of the applicants are joint. Where the debts were 
contracted jointly by the fathers of the appbcants the 
case would fall under class (2) and a joint aPPheaUon is 

maintainable. {Shirref. S.M. oV 

BISHWANATH v. GaVAKAM SaHU la^ U • 

(Supp.) 217=1942 O.W.N. cBR ) 326-1942 R.D. 

414=1942 A.WJR. tBev.) 197. 

_ S ^Joint application under—When vahd . 

A joint application by two persons would in order 
only f the applicanU are members of a joint Hindu 
fainily and each of them pays as local rate a sum of not 
less than Ke. 1. {.Shirre/f, S.M. and Sathe, JM.) 
GORAKh Tiwari V. JURA TiWARi. 1942 O.WN. 
fBE) 337 = 1942 R.D. 426=1942 A.W.R. (Rev) 
263 (2)=1942 O.A. ^Supp.) 289 (2,’. 

—Ss. 4and6— Objection as to maintainability of 
application under S. 4 after case senA » Special Judge 
l-procfdure—Denial of stay by Special Judge owing 
to belated nature of application— It justified. , 

Though an application under S. 4 has been sent to 
the Special judge, an objection as to ibe maintainability 
of the application can be raised before the Collector and 
at the same time a request may be made to the Special 
ludee to stay proceedings before him. Where the 
objection is one which is vital and goes to the very root 
of the case the fact that ihe application is made at a 
very late stage would not be a ground for the Spedal 
Judge to refuse to stay the proceedings when the objec¬ 
tions had been preferred to the CoJIector. {Chulam 
Hasan. /.) BABU RAM v. AnanT SmGH, 2041.0. 


I U. P. ENCOM. ESTATES ACT (1934), S. 4. 

' 304= 1943 R.D. 100=1942 0 W.N. 781 = 1942 O.A. 
609 = A.I.R. 1943 Oudb 134. 

—— S. 4 and C. P. Code, 0.1, B. 10— Power to 
add necessary parties. 

The Assistant Collector has power under 0.1, R. 10, 

C. P. Code, to add the necessary parties to an applica¬ 
tion under S. 4. (^Harper, S.M. and Shirreff, J. M.) 
Lal Narsinuh Pratap Bahadur Singh v. Jagan- 
NATH 1941 A.W.R. (Rev.) 1121 (2)=1941 O.A. 
(Supp.) 902 (2). 

——S.4 andCh.V— Purchaser of encunibirid pro¬ 
perty applying and obtaining reduction in the amount 
of encumbrance—Vendee, if can interpose and claim 
benefit of that reduction. 

Where an applicant under S. 4 of the U. P. Encum¬ 
bered Estates Act who had purchased property subject to 
encumbrances obtains a reduction in the amount of the 
encumbrance, his vendor cannot seek to interpose in the 
liquidation proceedings and claim the benefit of that 
reduction. {Sathe, J.M.) BanKATESHWAK RAMAN 
Bahadur Pal Sing v. Lal Ra; Rajeshwari Pra¬ 
sad Singh. 19420.A (Snpp.)444'l)“1942 A.W. 
R. (Rev.) 418*111=1942 0 .W.N. iB.R.)651. 

_S 4— Pidhl to apply—Dtsquaiihed persons— 

Persons mentioned in section, if illustrative. 

S. 4 of the U. P. Encumbered Eisiates Act is only 
permissive and illustrative and does not limit the right 
of filing an application on behalf of a disqualified person 
only to the three classes of persons mentioned therein. 
If a legal or a natural guardian of a minor refuses to act 
on his behalf either through negligence or deliberate 
hostility the minor cannot be precluded from filing an 
applicatlbn through another person more interested in 
him than his guardian. {Shirref, S.M, and Sathe, 
J.AlS BISHWANATH V. GaYARAM Sahu, 1942 0. 
A. (Supp.)2l7 = 19420.WN. (BR.) 325*'1942B. 

D. 414 1942 A W.R. (Rev.) 97. 

——S. Right to apply under—Debts aequited 

along with property^ 

Be/ore a landlord is entitled to apply under S. 4, 
Encumbered Estates Act it must be shown that the debts 
with which he is encumbered are his ow*n debts and not 
those of another person acquired by him alon^ with the 
properly, {,Shirrt/fy JMa and Saihe^ AM^) KaM 
Saran Das v. Lutf Ali Khan. 1942 O.A. (Supp ) 
30=1942 AW.E. (Eev.) 30-1942 A-L.J- (Supp.) 


25. 

' 8 .4 —Right to apply under—Entry in Khewai— 


Suffidtneya 

\V here a property is recorded in the Khewat in the 
name of certain persons so long as that entry remains 
'unrebulted. they are entitled to apply.«nder S, 4, U. P. 
Encumbered Estates Act. {Harper, S.M. and Shirreff, 
J.M) Ram SHANKAR V. JIT Bahadur Singh. 1942 
O.A. (Supp.) 284=1942 A.W.R (Rev.) 268. 

3 \ _ Right to apply under — Persot$ in whose 

naffte property is recorded in the Khewat* 

Where m the Khesoat property is recorded in the 
name of a person as long as that entry remains unrebui 
ted, that person is entitled to apply under S. 4 of the 
U. P. Encumbeied Estates Act in respect of that pW' 
perty. {Harper, S.M. and Shirreff, -(fJ 

Bahadur Singh V. Ram Shankar. 1942 O-w j*- 


.R.) 306=1942 ED. 894. 

•S. 4 -Right to apply under— Temporary eeasmg 


'iability, if can affect. 

Where the liability of a debtor is his own ' 

should not be barred from filing reased 

,ply because for an interval his habiliV 

tiallyor completely. {Shirref 1940 

V.) Ram Sawn dass LUIF AU khan. 1942 
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U. P. BNOUM. ESTATES ACT (1984), 4. 

O.A.(8upp.) 80»1942 A.W.B .(Bev.) 80=1942 A. 
L.J. (Sapp.) 25 

-Si. 4 (1). Proviso! (2' aDd(S) and 49— 

iy ffricui n-’t mtmbirs of joint Hindu 
family^-MaintainJ'Uily—Iniurittd and personal debts 
ineluded. 

Under S. 4 even if the heirs of a deceased debtor ate 
not member? of a joint Hindu family they can apply in 
respect of the debts of their ancestor-wVr provisos 2 

and 3 under S. 4 (I). Under S. 49 (2) it will be enter- 
tainablein respect of their private debts also, if they 
have included the whole of their property in their appli¬ 
cation. (SUrrelf. J. M. and Satie, A if.) BaLMA- 
KUND V BUDHU SiNGH. 1941 B.D 1120*1941 O.A. 
(Snpp.) 954* 1941 A.W.E. (Bev.) 1206. 

Ss. 4 (1). Proviso (6) and 49 - Joint oppliea- 
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a 

U. P. ENOUM. ESTATES ACT (1934), S. 7. 

and the sale could not be effected. {Bafpai and Dar, 
//.) RAM Chandra Rai v. Chandi Prasad 
DUBRY. IL.B. (1942) AU. 973=2011.0. 628*16 B. 
A. 68=1942 A.WE.fH.O) 128 (2)*1942 A.L.J. 486 
*1942 0. A. (Supp.) 580(2)=1942 E. D. 330*1942 
A.L.W.186=A.I.E 1942 AU. 224. 

— 3 . 7 — Bar under^S^Ie under Regulation of 

Sales Act after order under S. fr—Validity— Remedy. 

The bar contained in S. 7 of the U. P. Encumbered 
Estates Act is such as to deprive the execution officer 
under the Regulation of Sales Act of all further Juris¬ 
diction after the passing of an order under S. 6 of the 
Act. during the pendency of proceedings under the Act. 
Hence any order of sale passed after that is ultra viret 
and a civil suit would lie to set it aside as being a nullity. 
But if the order passed under S 6 is subseqi’cntly set 
aside by the Board then the question of sale being with- 
out jurisdiction will not arise. {Bennett and Ghulam 
Hasan, //.) HaR CHARAN LaL v. SUKHA NAND. 
17 Luck.697=199 I.C.116=14EO. 469*1942B. 


ticn by heirs of defeased debtor—Permissibility 
It is deal from both proviso (5) to sub-Ci. (1) of S. 4 
of the U P. Encumbered Estates Act and S. 49 that the 

^;re‘iTSrt?ett°o5 rreStbtoJ^ulfdS 1 D. 164=1942 OA 46= 1942 0 W N. 78 = 1942 A.W. 

iSHRt PRASAD ..:B (CC.)68=A.LB. 1942 Oudh 248. 

MURTAZA Khan. 1941 O.A. (Sapp.) 941-1941 A. ■" - . 

W.B. (Bev) 1172 _ . 

-S. 4 (^)—Amendment—Absence of bona fieJes tn 

the applicant—lf can he ordved. 

Where there is an absence of bima ifdef on the p.itt of 
the applicant in the matter of exclusion of some origi¬ 
nally from the application and their inclusion subse¬ 
quently by way of amendment, the amendment should 
not be allowed. {Shirreff, S if.) SiS KUNWAR v. 

Ram Lal. 1942 O.A. (Supp.) 116 (1) -1942 A W. 

E. (Bev) 99 (1)=1942 E.D. 468=1942 O.W.N. 

(B.E) 864. , ^ „ 

-S_ 6_Order under, passed on a holidays—If a 

nullity. See 1941 Dig,. Col. 1t57. KaiLaSH KUNWAR 
t>, RaGHUBAR Dayal, 17 Luck. 282=A.I.E. 1942 

_8. 6—Order under—Quashing by Board in 

revision—Appeal to Privy Council—Competency. See 

C P COPE. S. 109 (<■) andU.P. Encumbered 
ECTATES ACT. S. 6. 1942 O.A, (Supp.) 134 (2). 

-S 7 —Applicability—Non-applicant’s property. 

See U P Encumbered estates Act, Ss. 9 (5) and 

7. 1942 A.W.R (0 01 68. ^ ^ ^ 

_S. 7 and U. P- Regulation of Sales Act 

(1934') S B—Proeeedings for sale le/ort Coileetor— 
li affected by S. 7—Heeessity of sale-deed after order 
under S S of the U. P. Regulation of Salts Act to tom- 

piete sale. , . „ , 

Where the execution of a decree is sent to the Col 
lector because agricultural land has to be attached and 
sold, though the Collector may not be regarded as a 
Court, the proceedings before him must be taken to be 
proceedings pending in the Civil Court in respect of the 
particular decree and hence would come under the opera¬ 
tion of S. 7 of the U. P. Encumbered E'Utes Act wiiich 
enjoins the stay of proceetling* in Hvil Court. The Col 
lector acts under the dlrec'ions of the Civil Court and if 


•Ss. 7. 27 and 2%—Compromise involving trasu- 
fer of property to creditor—Absence of sanction— 
Binding nnturta 

A transfer of property can take place under the U. 
Encumbered Estates Act only in two ways, wx., (1) with 
the sanction of the Collector under S 7 and (2) by the 
transfer of property under S. 27 and S. 28 during liqui¬ 
dation proceeding*:. Hence a compromise relating to 
the transfer of certain proprietary rights to the creditor 
in satisfaction of their decrees, when it has not been 
sanctioned and when liquidation proceedings bad not 
started is not binding on the parties. {Sathe, J. Mf) 
DUKHCHAR Singh v. Hanke Singh. 1942 O.A. 
(Supp.) 181*1942 RD. 230=1042 O.W.N. (BB-) 
164=1042 A.W.E. (Bev.) 114. 

-3.7 —Execution for easts awarded both before 

and after application under S. 4 —tViai could be stayed. 

Where execution is both for costs deaeed prior to 
application under S. 4 of the U. P. Encumbered Estates 
Act and for cc»ts decreed on appeal subsequent to the 
application, it is only exeiution in respect of the former 
that could alone be stayed under S. 7 of the Act. 
{Bennett and Aganoal. //.) BIRFNDBA BiKPAM 

Singhs' Bajrang Bahadur Singh- 1942 a.w.R. 
fo 0 1388-1942 0 A. 495=1942 O.W.N. e48-A.I. 
B 1943 Oudb 136. 

8. 7 —Joint debt—Some of tie debtors applying 
under the Act—Suit against the others—Effect of S, 7 
(1) on suei suits—Proper order to Pass. 

Where the debt is a ^int debt of applicants and non- 
appHcanls S. 7 (1) of the U. P. Encumbered Estates 
Act clearly bars the continuation of separate proceedings 
in the regular Courts when proceedings in respect of any 
debt to which the landlord ir subject are already before 
a special judge under the Act, the bar remaining effec¬ 
tive in the case of non applicants until their separate 


he cannot be regaidcd a? an execution Court, then exe- . li*hiliiy has been determined. V here the later pro¬ 
ceeding i« .Marted after the passing of an order under 
S. 6of the Act it must under Cl. (4) of S. 7 (1) be 


cation cannot remain in abeyance and proceedings must 
be taken to remain in execution in Civil Court. Where 
after the passing of an order S. 5 of the Regulatioo of 
Sales Act and before the sate deed wa-* a^ually executed 
and registered an application was made by the debtors 
under the U. P. Encumliered Estates Act it was held that 


kemrd to be a proceeding pending at the date of 
that order and could only be stayed and not dismissoA 

{Bennett ani Gkulxm Hasan JJ.) ShvAM I.aL ». 
MUSTAFA Husain. 2011.a 208=16 B.0. 65-1942 
A.W.B. (0a)-261=1942 O.A. 289* 1949 O.WJf. 


an order passed under S. 5 had neccs>aTily to be com 
plcted by a sale deed and till the sale-deeil was exemted 1888*A.IJt. 1942 Otidh 418. 

and registered the property remained in the landlord !—Ss. 7 and 9 (6)—/««/ judgment dekars— 
and If before that sale 8. 7, U. P. Erirumbered Estates j Applicalion by one in respect of Hr ,cker debts—Decree^ 
Act, came info play, the proceedings had to be stayed! kelJer if can prfcetd agasnst etkess. 
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V. T. ENCtTM. ESTATES ACT (1934), 8.7. 

Where there are several judgment-debtors and one of 
them applies under the U.P. Encumbered Estates Act in 
respect of bis other debts, the decree holder cannot take 
out execution against the other judgment-debtors ignor¬ 
ing the provisions of S. 9 (5). It is incumbent on him 
to prefer his claim when one of the judgment debtors 
applies under the Act and get the liability of applicant 
and non-applicants respectively determined by the 
special Judge. {Benmtt, /.) JaGDiSH PRaSad v. 
PranKunwar. 17 Euck. 623=198 I.c. 845=14 
R.O. 447=1942 A.W.E.(0.C.) 82=1942 E.D. 179= 
1942 O.A. 60 = 1942 O.W.N. 104=A.I.E. 1942 
Oudh 254. 

■ 'S. 7— Proceedings referred to, in—Mere pro¬ 
nouncement of judgment, if included in.'.S'«1941 
Dig.. Col. 1158, KailaSH Kunwar v. RaGHubar 


DAYAL. 17 Luck. 232=A.I.E. 1942 Oudh 87. 

— '8 7—Proceeding—Suit under S. 33 of the Agri¬ 

culturists’ Relief Act, if a proceeding within the 
meaning of S. 7. 1941 Dig., Col. Il58. Kailash 

KUNWAR V. Raghubar Dayal. 17 Luck. 232*A. 

I. B. 1942 Oudh 87. 

■ ■ ' 8- 7—7' ramfer not sanctioned by Collector—In 

corporation in compromise Jeeree — Enforceability. 

Where a proposed transfer embodied in a compro¬ 
mise decree before the special Judge has not received 
the sanction of the Collector under S. 7 f3) of the U. P. 
Encumbered Estates Act, no rights and,, liabilities are 
created between the partie.s by such a compromise and 
hence an application for transfer in pursuance of it can¬ 
not be ordered. {_Shirreff, S. M. end Sathe, J. Af.) 
Ram Narain Singh v. Sher Bahadur Singh. 
1942 O.A. (Supp.) 476 (2)-1942 O.W.N- (BE.) 
767=1942 A.W.E. (Eev.) 460 (2). 

- Sa. 7 (b) and 14 {1)—Suit by usufructuary 
mortgagee against mortgagor tenant for arrears of rent 
—Maintainability, 

There is no provision in the U. P. Encumbered 
Estates Act which takes away the right of an usufruc¬ 
tuary mortgagee from claiming arrears of rent from bis 
tenant even if that tenant happens to be the mortgagor 
himself. S. 7 (^) of the Act does not bar the institution 
of an arrear of rent suit in respect of an agricultural 
holding. Hence a suit by the usufructuary mortgagee 
for rent of an agricultural holding against the mortgagor 
tenant is quite in order and is bound to succeed Irrespe^ 
live of the provisions of S, 14 (7) of the Act. \Shitreff. 

J. M.and Sathe, A.M) RaM LaL ». PARAS RAM. 
1941 E.D. 1123=1941 O.A (Supp.) 945 (2) = 1941 
A W.E. (Rev.) 1194 (2). 

_S, 7 (1) -Bending executsen proeeeaings 

—Hosv affected by rejection of decree-holder's claim 
by the Special Judge. 

Where -the judgment-debtors apply under S. 4 of 
the Encumbered Estates Act during the pendency of the 
proceedings in execution of the decree obtained against 
them and the- decree-holder’s claim is rejected by the 
Special Judge then by virtue of the operation of S. 7 
d) (a) the process issued in the execution proceeding' 
become null and void against the applicants. (Agarwat, 
/) MOHAMMAD Ahmad Ali Khanv. Sheo Shan¬ 
kar Singh. 202 1.0. 111 = 16 E.O. 117=1942 A. 
W.E. CC.C.) 302= 1942 O.W N. 463= 1942 O.A 356 
=A.I.E. 482. ' 

- - 3 . 7 (1) (a)—Proceedings referred to in—If 

includes proceedings pending at the Instance of the 
landlord. See 1941 Dig., Col. 1159. KailaSH KUN 


U. P. BNCTTM. ESTATE8 ACT (1934). 8. 7. 

creditor if in respect of a 'debt' under.S. 7(l){a)o/ 
the U. P. Encumbered Estates Act^Transferee putting 
claim in application by transferor under the Act—Suit 
under S 53, if can go on — Proper procedure. 

A suit by a creditor under S. 53, T. P. Act, in respect 
of a trar sf^ by an applicant under the U.P. Iincum- 
bered Estates Act is not a proceeding in respect of a 
'debt’within the meaning of S. 7 (1) (a) of the latter 
Act. Where the transferee puts In his dairn in resi>ect of 
the transfer in proceedings under the U. P. Encnmlwred 
Estates Act, then special Judge alone has the sole power 
to adjudicate upon such a claim, Proceedings before the 
special Judge cannot be affected by any decision in the 
civil suit. Hence the proceedings in the suit under 
S. 53 should be stayed while the proceedings under the 
U. P. Encumbered Estates Act are going on. There is 
no necessity to dismiss it altogether. {Bennett and 
Agarxoal, //.) RaDHBV LAL v. MOHAMMAD 
MOHIUDDIN Khan. 198 I.o. 767=14 E.O. 482= 
1942 E.D. 186=1942 A.W.R. (C.C.) 86=1942 O.A. 
63 = 1942 O.W.N. 110=A.I.E. 1942 Oudh 262. 
- 8. 7 (1) (h), (2) and (3)— Relative scope of. See 

1941 Dig,. Col. 1159. Hari Saran Das v.- Har 
KISHAnDAS. 16 Luck. 784=197 I.O. 812-14E. 
0. 361. 

" S. 7 (1) Os)—Scope of—If extends also to suits, 
etc., by landlord. 

S. 7 (l)(^) of the U.P, Encumbered Estates Act is not 
limited in its operation to suits, proceedings, etc., to be 
instituted against the landlord, but applies to suits, pro¬ 
ceedings. etc., to be instituted by the landlord also. 
{ighal Ahmad, C.J., BraunJ and Par, JJ.) LaL 
Girji-sh Bahadur Pal v . Bhagwati Prasad. LL 
E. (1942) All. 174=200 I. 0. 115=14 E. A. 412= 

1942 A. L. W. 3=1942 E. D. 69=1942 A.L.J, 178= 
19410. A. fSupp ) 966=1941 A.W.E- (Rev.) 1203. 
=A.I.E 1942 All. 163 (F.B.). 

8s. 7 (2) and 26—^< 1 /^ m satisfaction of debts 
’—Permissibility—Proper procedure prior to and after 
liquidation award is made. 

Sales of individual villages in part satisfaction of the 
debts do? to a creditor are not permitted before the 
liquidation award is made. Even after the liquidation 
award is made properties are transferred not according 
to the terms arrived at between the parties but on the 
basis of the transfer values fixed by the Collector under 
S. 26 of the Act. {Shirreff, S.M. and Sathe, J.M.) 
Si/RAj Narain v. Lakshmi Chand. 1942 O.W.N. 
(BE.) 139=1942 A.W.E. (Eev.) 89-1942 0 A. 
(Supp.) 102=1942 E.D. 205. 

-8. 7 {Z)—Applicability —Decree awarding 

damages for trespass — Execution, if barred. 

Where after the passing of an order under S. 6 of the 
U. P, Encumbered Estates Act a decree is obtain^ 
against the applicant for ejectment and damages in 
respect of trespass on the lands of another samindar, 
the decree is not the. basis of any private debt but itseU 
creates the private debt in the form -of damages and 
hence its execution is not barred by S. 7 (3) of the Act. 
{Skirreff.S.Af, and Sathe, J.M.) RAM KIOTENp. 
Abdul Samad. 1942 0,A. (Sopp.) 

N. (BE ) 95=1942A.WR. (fiev.) 64=1942 B-W- 
127=1942 A.L.J. (Supp.) 18. 

- Ss. 7 (3 } and Application for pritate talc— 


in 


the 


WAR V. RAGHUBAR DaVAL. 17 Luck. 232=A,IE. 
1942 oudh 07. 

_g. 7 ( 1 ) (a) and Transfer of Property Act. 

8. BS--5«rV under S. 53, Transfer Property Act, by \ 


Time limit for filirtg. 

There is nothing either in the Actor nn- 

which limits the period for filing an in 

vate sale under S. 7 (3) to the two months 
S. 22. R. 30 does not Jay down any -nj it can 

can be filed at any stage of the proceeding ^ 
be sanctioned if it is shown that the prop 
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V. P. BNOUM. ESTATES ACT (1934), S. 7. 1 

the benefit of al! parties. (Siirr//f, S.Af. and Saikts 
JM.) KaLKA PRASAD r. MST. DULaIVA. 1942 0. 
A. (Sttpp.) 74*1942 O.W.N. (B B.) 106*1942 A. 

W. R. (£67.) 68*1942 B.D. 138=1942 A. L. J. 
(Sapp.) 22. 

■ ■ 8.7 (3) and Er. 84 and 85— Autlion—Propritty 

—Privale ntgctiaticn—Cotidiiifins to it observed. 

An aaction is not a recognised mode of transfer 
under the Encumbered Estates Act. A sale by private 
negotiation is permifsible only with the conrenl of all 
parties concerned. Hence neither the debtor could be 
compelled to sell the property against his wishes to the 
principal creditor nor could be 1^ permitted to sell to a 
stranger if it is opposed by the creditors. 

Per Skirrfff, J. A/.—R. 85 contemplate.^ transfers 
under S. 7 (3) of the Act taking place even after liquida¬ 
tion scheme has been completed. {^Skirrt/f.S M.artd 
Sotkt, JM.) KaIKA PRASAD V. MST. DULAIVA. 
1942 O.A.fSnpp.) 74 = 1942 0 W.N (BE.) 106 = 
1942 A.W.R. (Rev.) 68=1942 E.D. 138=1942 A. 
L.J. (Snpp.) 22. 

' S. 7 {Z)—Collector'! ptnt'crt under — If eon him¬ 
self sell or direct sale to particular individual. 

Under S. 7 (3) of the U.P. Encumbered Estates Act 
the Collector is only competent to give sanction to an 
application by the debtor to Sell his property by private 
negotiation. He can neither sell the property himself 
nor direct it to be sold to any particular indivldnal- 
{Saihe, J. M.) KiSHORI LAL v. MANAGER. COURT 
OF Wards, pbrsotam nabatn Estate. 1942 O.A. 
(Sapp.) 602=1942 O.W N. (B.E.) 739=1942 A.W. 
E. (Rev.) 476. 

——Ss. 8 and 11— Applicant if hound to show under 
S. 8. only Property standing in his name in ike kkeuat 
—Claim ty oi/cetor to certain property skovm under 
S. 8 —Procedure to be followed. 

There Is no provision in the U. P. Encumbered 
Estates Act that only that property can be considered to 
be of the applicant over which his name stands. Under 
S. 8 he is under a statutbry obligation to disclose all his 
property. These i« no restriction that he has to mention 
only that property over which his name stands in the 
khewats. Where an objector under S. 11 claims certain 
property mentioned by the applicant under S. 8 to be 
his. the fact that the property does not stand in the 
khewat in the name of the applicant does not preclude 
him from establishing his title to the property and the 
Judge must In such case adjudicate the question of title 
on the merits by examining the rights of both parties 
and by receiving such oral and di^mentaiy evidence in 
support of that title as they may wish to produce. 
(Agarwal and ,\fadeh, JJ'\ Ram KiSHORe p. Sak- 
HAW AT Abid. 202 T.O. 730=15 R.O. 142=1942 0. 
W.N.B66-1942AWR, (CO.) 340 (2)-1942 0A. 
472-A.T3. 1942 Ondh 498. 

■ ■ ■ "Ss. 8 (1) aad 24 (3)— Debtor's property outside 
United Provinees- Peeslisaiiost—Power—Proeedurt. 

The two cases of property contemplated by Cls. (i) 
and (f) of S. 8 (1) are exclusive ol each other and 
exhayst all the property of the debtor applicant. The 
debtor applicant's zamindari situated outside United 
Provinces falls in the second category of property 
mentioned In S. 8 (1) (c)and must be dealt with by the 
Collector undar S. 24. Under S. 24 (31 he will have the 
power ol realising its value in the capaciiv of a dreree 
holder and he must do $0 before proceeding to deal with 
the debtor applicant’s property situated in the United 
Provinces. {Skirretr, JM. and Sotke. A.kt) AbbaS 
Husain p. Ram Saroop. 1941 O.A.(Bnpp.)914« 
19UA.W.R. (Rev.) 1133. 


U. P. BNOUM. ESTATES ACT (1934), S. 9. 

■ ■ ■ -‘Sb. 8 (1) and 24e—Right to cask Nankar— 

Naturt of^If pr^prittaty right in land falling undtr 
Ss.B{l)and 24. 

Since the owner of a right to Cs^sh nankar has an 
interest in the mahal concerned as the right is a charge 
on the land and -since the rights are of th^ nature of 
under-proprietary rights^ the right to cash nankar must 
be cla£$i6eda as property of the nature of proprietary 
rights in land as contemplated in Ss. 8 and 24 of the 
Encumbered Estates Act. {Shirr(ff% Snfif and Sathf, /• 
A/.) BhaCwandin ». Sarju. 1942 O.A. (Supp.) 
481 (21 = 1942 O.W.N. (B.R.) 718=1942 A.W.R. 
(Rev.) 466 (2). 

-Ss. 9 aod IX—Combined claims under,preferred 

prior to publication of notsce—Rntertainability. 

Where a claim of the nature contemplated by S. 11 of 
the U. P. Encumbered Estates Act is made, the fact 
that the claimant combined this with the claim as a 
creditor under S. 9 and preferred it before the publica- 
tion of notice does not invalidate it and it can be 
entertained and adjudicated upon {Bennett and Agar- 

^ai, //.) Jham Singh v. Suraj Baksh Singh. 200 
I.O. 826 = 16 R.0.16=1942 R.D. 633=1942 O.W N. 
356* 1942 A.W R. (0.0.) 228 = 1942 O.A. 249=A I. 
R. 1942 Oudb S89. 

' ■ ■ - Ss. 9 and 46— Dismissal of appeal against 
order that receiver should be appointed—Appeal against 
order appointing a receiver — Competency. 

Per Saihe. JM. —Where an appeal against an order 
that a receiver should be appointed is dismissed and a 
fresh appeal Is preferred on the actual appointment of 
a receiver, the decision to appoint a receiver having be¬ 
come final cannot be questioned and it is only the prop¬ 
riety of the appointment of the particular person 
appointed that could be gone into. 

Shirriff, 5.3/1—If the circumstances had changed 
there could be no objection to reopening the question as 
to whether a receiver should ^ appoint^ at all. 
'Skirreff S M.and Sathe, J NARVN SINCH p. 

Ram Narain Singh. 1942 R.D. 227*1942 0 W.N. 
(BE.) 161*1942 A.W.R. (Rev.) 164(2)= 1942 0. 
A. (Snpp.) 184(2). 

-S: 9 (8) (after amendment)—Wiwtfrr limit for 

receiving claims. 

The utmost limit to which claims can be received is 
now provided for in S. 9 (3) of Encumbered Estates Act 
as amended in 1939 and if they are not made within 
that time, namely. 3()lh November, 1939 or before the 
special Judge sends up bis decrees to the Collector, 
whichever is later, they cannot be thereafter entertained. 
{Agarwal and Madeley, JJ.) RhaGWaTI PRASaD 

Singh r. Chandra Bhal. 204 I.C. 381*1942 O.A. 
692 = 1942 OW.N. 720-A.I.R. 1943 Ondh 82. 

1 Ss. 9 (6) and 7—Joins debt'—Joint and stwrai, 
if included—^eeuiion against non epplieans's property 
alto, if barred by S. 7 in ease of t'oint debts. 

The word ‘Joint debt* in snb-S. (.^) of S. 9. Encum¬ 
bered Estates Act. includes debts which are Joint 
and several. The provision in S. 7 of the Act that after 
the passing of an order under S. 6 all execution procev*es 
shall become null and void, applies not only to execu¬ 
tion proceedings against the property of the applicanta 
but applies equally to the property of the non applicants. 
(fiennott and Chulam ffasam, Jj) HaR CRARAN IjSL 

V. Surra Nand. 17 Lack. 597*199 I.C. 116» 14 
R.O. 469*1942 R.D. 164*1942 0 A. 46-1942 0. 
WN 78-1942 A.W.R. (C. 0.) 68-A.LB. 1942 
Oudh 248. 

^ 8. 9 (6)— and etPret of—Discharge ef cre¬ 
ditor's claim under S. 13 M failsere to tUe clatm tn 
time—Remedy of ertJitor. 
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V. P. ENOUM. ESTATES ACT (1934). S. 9. 

The effect of S. 9 (5) (a) is that the only right which 
the decree-holder has after an application under S. 4 of 
United Provinces Encumbered Estates Act has been made 
by any of his jad^ment-debtors is to get only such 
amount as may be determined by the Special Judge to 
be due by the non-applicant debtors. Where a decree- 
holdei’s claim is discharged under S. 13 on his failure 
to file his claim within time, he could proceed against 
his non-applicant debtor only for the amount which the 
Special Judge may have determined to be due by him. 
He could not proceed against the objector in respect of 
any amount without getting the amount due by him 
ascertained by the Special Judge. (Agarwal, /.) 
Mohammad Ahmad ALi Khanv. Shf.o Shankar 
SINGH. 202 1.0. 111 = 16 E.O. 117=1942 A.W.R. 
(C.C.) 302=1942 O.W.N. 463=1942 OA.. 366=A.I. 
B. 1942 Ondh 482. 

——S. 9 (6) (a) —Apportionment of liability—Powers 
of Court—Debt or decree imposing joint and several 
liability—Joint debt—Meaning. See 1941 Dig., Col 
1162. PUNJAB National Bank, LTD. v. Vishva 
Nath KHanna. I L.R. (1941) All. 796. 

-S. 9-A— Reeeiver — Removal — Suffieient grounds. 

Where a Court finds that a receiver (1) is himself 
heavily indebted and has applied under Encumbered 
Estates Act; (2) did not submit accounts in time; (3) 
made very poor collection; and (4) is not disinterested or 
trustworthy, there are sufficient grounds for the removal 
of such a receiver. {.ShirrefF. J.M) Babu Singh v. 
Jang Bahadur Singh. 1941 O.A. (Supp.) 961 (l) 
-1941 A.W.B. (Rev.) 1213 (1). 

8. 9-B— Reeeiver—Liability to aceount — Sum 
not received dunKg period of receivership. 

A Receiver cannot be held responsible to account in 
respect of sums which did not accrue during the period 
of the receivership. {Shineff.S.M. and Sathr. J.M.) 
BuDHu Singh v. Basant rai. 1942 O.A. (Supp.) 
494 (1)-1942 O.W.N. (B.E.) 728=1942 A.W.R. 
(Rev.) 468 (1). 

—8. 9B (3)— Powers of Sub-Divisional 
Officer under—Modificatiors of Special Judges 
order as to attachment of debtor’s salary. 

Under S. 9-B (3) of the U. P. Encumbered Estates 
Act the Sub Divisional Officer is not empowered to 
vary the special Judge’s order attaching the debtor 
applicant's salary. {^Shirreff.S. M.and Satke.J. A/.) 
Hamid ali v. Benares Bank. 1942 O.W.N. CB.R.) 
290 (1) = 1942 O.A. (SOPP-) 196 (1)=1942 R.D. 379 
(1) = 1942 A.W.B. (Bev.) 176 (1). 

——S. Application Locus standi. 

A person who is not a party to the proceedings under 
the U. P. Encumbered Estates Act cannot apply under 
S. 9-C of the Act for the appointment of a receiver. 
IShirre/f, J.M. and Satke. A.M.) JOTI PRaSAD p. 
Kanahiya Lal. 1941 R. D. 1119=1941 0. A. 
(Supp.) 943=1941 A.W.B. (Rev.) 1174, 

■ 3. 9-0— Mismanagement contemplated in. 

The mismanagement contemplated in S. 9 Cofthe 
U. P. Encumbered Estates Act is not mismanagement 
or extravagance prior to the filing of the application 
under S. 4 of the Act but mismanagement after the 
filing of the application which is calculated to deteriorate 
the value of the property thus causing injury to the 
interest of the creditors. {Shirreff, J.M. and Sathe, A. 
M.) Agha Sybd Mahommad shafi t'. pearv Lal. 
1942 O.W.N. (B.B.) S3(2)=1942 E.D. 49 (2)=1942 
A.W.B. (Bev.) 166 (3)-1942 O.A. (Supp-) 186 (8). 

■ -S. 9-C—Rcceiz-er — Appointment — Grounds — 

Serious deterioration in capital value not estaiiisfud. 

Where no serious deterioration in capital value is 
established, the application for the appointment of a 


U. P. ENCUM. ESTATES ACT (1934), 8.9-D. 

receiver to property under ,S. 9-C of the U. P. Encotu- 
bered Estates Act may rejected. {Shirreff, S.MJ) 
Manmohan Lal v HeeraKOer.. 1942 A.W.B. 
(Bev.) 252(1)=1942 O.A. (Supp.) 278(1)=1942E. 
D. 286 (1)= 1942 O.W.N. (B E.) 220 (1). 

S. 9-D— Debtor receiver—SeeuPity—Necessity. 
Where the debtor himself is appointed the receiver it 
is unnecessary and also unreasonable to demand a 
security. {Shirreff. S. M. and Sathe, J. M.) SURAJ 
Bux Singh v. Gaya Prasad. 1942 O.A. (Supp.) 
257 (1)=1942 A.W.B. (Rev.) 231(1)= 1942 O.W.N. 
(B.E.) 372=1942 E.D. 461. 

- ■ -8. 9-D — Dismissal of application for appoint" 
ment of receiver, on merits—Fresh application, if 
barred. 

There is nothing in the U. P. Encumbered Estate# Act 
which would prevent a second application for appoint¬ 
ment of receiver being considered even after a first 
application has been dismissed on merits. Circumstances 
may change necessitating the appointment of a receiver. 
{Shirreff, S.MJ) LALTA PRASAD V RADHEV SHIAM. 
1942 0 W.N. (B.B.) 202 (1)^1042 B.D. 268 (1)= 
1942 A W.R. (Rev.) 170 (1)-1942 O.A. (Supp.') 100 
(!)■ 

.8. 9-D — Money in hands of receiver appointed 
under—fferw to be treated—Removal of receiver and 
appointment of debtor as receiver—If can be paid such 
money. 

When a receiver Is duly appointed under S. 9-D of 
the Encumbered Estates Act, the money in hi? hands 
has to be treated by the Collector as a payment by the 
applicant in accordance with the provisions of S. 23. 
When such a receiver is removed and (he debtor himself 
appointed receiver, such money cannot be directed to be 
paid over to him. {Harper, S.M. and Shirreff, J.M.) 
Ram Krishna n Sartaj Kuak- 1942 A.W.B. 
(Rev.) 77 (1) = 1942 O.A. (Supp.) 83 (1)«1942 0. 
W.N. (B.E.) 52= 1942 R.D. 84. 

-8. 9-D — Receiver — Appointment — Grounds— 

Small difference between decretal amount and transfer 
value. 

Where the difference between the decretal amount and 
transfer value of the debtor’s property is only Rs. 9,000 
in a case where the property is worth Rs. 10,000, it is 
not enough to justify the appointment of the receiver, 
{Sathe, J.M.) MAStHUDDIN AHMAD v. WaHAJUDDIN 
Hyoer. 1942 ED. 238 = 1942 O.A. (SnpP;)108 
(2)= 1942 0 W.N. (B E.) 172='1942 A.W.B. (Bev.) 
95 (2). 

- S. Q-D—Rccehe>— Appointment— Grounds— 

Suficieney—Failure of debtor to pay anything towards 
liquidation of debt—Value of property less than decretal 

^^The fact tljat (he debtor has not paid an>thlng 
towards liquidation of the debt is no ground for appoint¬ 
ment of a receiver for the debtors is not requir^ under 
the law to pay anything to the creditors before the liqni- 
datioiFaward is declared. The value of the property 
being less than the decretal amount would al-o be not a 
ground unless the differenceis very great. {Shsrreft.c^- 
M. and Sathe, J.M.) RAj KWORE SmcH jAg 
DANAND RAI. 1942 AW.R. (Bev.) 251 (1);1®^2 
O. A. (Supp.) 277(1)= 1942 O.W.N. (B.E.) 168 (2J 

= 1942 BD. 234 (2). „ 

—-S. Receiver—Appedniment of debtor—t 

triety—Value less than debts. . 

Though the fact of the value “f the proper^« 
less than the decretal amount is no justification 
for the appointment of a receiver, yet when in sacn 
the debtor himself is appointed receiver, in view or i 
particular ctrcumstances of a case, it would not oe miw 



















1049 


1041 


INDIAN DECISIONS. 


a p. BNOm ESTATES ACT (1934). 8.9-0. 

{eifd »iO> by the Board. (SalA^. A.Af.) GhuLaM 
SaFDAR khan r. Jatan SarUP. 1942 0 A. (Bapp.) 
44 (2)- 1942 O.W.N.iB.E.)37-1942 A.W.E. (Eov ) 
44 (2) 1942 E.E. 53. 

_S ^Fr0t<r rtag/— 

Diiru hy pas/d—Appcinimtnts if 


U p. ENOIJM. ESTATES ACT (1934), 8. H- 

BaLDEO Rai V. BHaBHOTI NaRAIN RaI. 19^2 
W.E. (Bev.)253 (2)=1942 0.^8upp.) 279 (2)- 
1942 E.D. 346-1942 O.W.N. ) 267. 

_88.11 and 46 and Oadh Oontts Act. B. 12 (2) 

—Appeal against disallfWinct af elaifn unites' S. 11 
atlmed bp Speeial Judge—Effee% of not impteoAingall 
fntt hi isHtleaded Under C. 41, ^.20 after 


trmatufi. ^ 

Under S. 9 D of the U. P. Encumbered Estate* Act 
the Collector may appoint a receiver of any propeity 
po;>es$ion of which has been or might be delivered 
under the provijions of S. 35 of the Act.* The latter 
section does not come into play until after the decree 
arflfrded by the special Judge have been sent to Jhe 
Collector under the ptovi^Lons of S. l9. Before the 
decrees have been passed, it is too early to say whether 
any properly might be dtliyered under S. 35 and hence 
the .ippointmenl of a receiver at that stage is premature. 
{Harper, S-M. and Skirreff, J-Mf) BrIJ RANI ». 
ABDUL KARIM KHAN. 1942 O.W.N. (BE.)26- 
1942 B.D. 42*1942 A.W.E. (Eev,) 144=1942 O.A 
(Biipp ) 164. 

——8. 9 Ji—Receiver—Grounds for appantmestl 
Grtat portion of debtor's property being protected under 
Debt Redemption Act—Proper person—Debtor whcH 

disguali/ied. ...» 

The fact th^t a great part of the debtor s property 
will be protected under the Debt Redemption Act is a 
valid reason for the appointment of a receiver. In such 
ca-ses the receiver should be the debtor himself unless 
there are reasons to the contrary—(r.;?.) ^ that he has. 
been fined in guardian proceedings for failing to deposit 
certain ornaments of the minors and that it still remains 
unpaid. {Harper, S.Rt-assd Skirnff, J.M.') AMJAD 
ALl r. ZULFIQAR AlI. 1942 O.W.N- (B.E)61* 
1942 E.D. 83=1942 AW.E. (Eev.) 133 (1)=1942 
O.A. (Sapp.) 163 (1). 

-B. 9 T>—Rec,iver—Grounds of appointsnent— 


For an appeal under S. 12 (2) of the Oadh Courts 
Act against the disallowance of a claim under S. H, 
United Provinces Encumbered Estates Act, allowed by a 
Special Judge, it is necessary to implead all the creditors 
aspartic*. If they are not made parties within the 
period of limitation for the appeal, the appeal cannot 
proceed. The creditors could not be added under 0. 41, 

R. 20, C. P. Code, after the expiry of the period of limi¬ 

tation* {Agarwai and Madetey, //.) NaGESHWAR 
Prasad t». Chandraj Bahadur. 1942 O.W.N. 466 
= 1942 O.A. 860 = 1942 A.W.E. (O.C.) 305*A.I.E. 
1943 Oudh 78. , ^ 

_88. 11 and ib—Appeal Against dtsmtssal of 

claim under S. 1 Omission to make some of the decree- 
holders parties—Ji a fatal defect—Proper procedure at 
to addition of parties. 

Where in sui appeal againlt dismissal of a claim under 

S. 11 of the U. P. Encumbered Estates Act some of the 
decrec'bolders who had obtained decrcM under 
the Act against the applicant have not been impleaded 
it is a fatal defect and the appeal must fail. Before notice 
is published under S. 11, it would be known what per* 
sons have preferred claims in respect of debts against the 
landlord and if all such persons are impleaded it woujd 
follow that if all those who eventually obtain decrees will 
have been impleaded in the appeal such a course may be 
adopted. (Bennett and Madeley, //.) JITENDRA 
SjNGH V. Alliance Bank of Simla. 198 IC. 776 
= 14 E.O. 438= 1941 O.W.N. 1381= 1942 A.W.E. (0. 
0.) 39 = 1942 E.D. 27=1941 O.A. 1074=A.I.E. 1942 


Existence of liabilities for periodical payment. 

The existence of liability to make periodical payments 
out of the mortgaged property is not a 
appointment of a receiver when those liabilities would 
lie on the creditors who created them and not on the 
debtors. {Shirreff, S,M. and Sathe, J.M^ ALI 
HaMMaD». PaRBaTI. 1942 OW.N. (B.E.) 128= 
1942AW.E. (^v.)88(2) = 1942 0.A. (®9PP ) 
{2'1=1942E.D. 167. , 

_^8. 9 -Ti—Reether—Valuition for purposes of 

enquiry in regard to appointment of—Use of tahtil 
valuation statements not on the file — Propriety, 

Where for the purpose of an enquiry into the necessity 
for the appointment of a receiver, the Court utilises 
figures taken from the tahsil valuation staternenis which 
are not on file, and appoints a receiver it is liable to be 
set aside and the application sent back to the _ lower 
Court for being h^^ard after giving an opportunity to 
both sides to see the tahsil valuation statements and 
make their own obiectlons thereto. {Shirre/f, J..\f.and 

Satht, /4./V.) Ekram Husain Khan r. phool 
KUBR. 1941 O.A. (Sapp.) 968 (1)=1941 A.W.E. 
(Bev.) 1216 (1). 

a . ^ tl—Reeeiter—Wko should he appointed— 
Creditor, if a proper person—Property eosttitiing of sir 
plots. 

It is most undesirable to appoint one of the creditors 
as receiver, for ihat would be perpetuating the old state 
of affairs and thus practically defeating the provisions 
of S. 35 of the U P. Encumbered Estates Act. Where 
the property consists of i(> land it is desirable that it 
should be cultivated by the former sir holders them¬ 
selves (i.v.) the debtor ^pllcants instead of being let 
out to tenants. {Shirnfi', S. ,V. and Sathe. J. .V.) 

Y. D. 1942-66 


Oodh 199. 

—S. 11 —ustdtr bated on preliminary decree 
—If can be accepted, 

A respondent is entitled to rest his claim to a share 
in the property on a preliminary decree for partition 
obtained by him. The mere fact that the declaratory 
decree has not fructified into a final decree is immaterial 
{Bennett and Agarwai, //.) JHAM SiNGH v. SURAJ 
Baksh Singh. 200 I.C. 326=16 E.0.15=1942 
E.D. 6.33=1942 O.W.N. 366=1942 A.WJt. (O.C.) 
228=1942 0 A. 249=A.I.E. 19-42.0adb 380. 

■— Ss-11 and 12 —Relative scope of. 

The provisions of S. 11 of the Encumbered Estates 
Act are not controlled in any way by those of S. 12 of 
the Act. Under S. 11 the special Judge has to deter¬ 
mine claims by third parties to property alleged to 
belong to applicant. It is immaterial on what those 
claims are founded. Under S. 12 action is taken by the 
special Judge at the instance of a creditor to cancel 
transfers made by the landlord between certain dates 
antecedent to the proceedings under the Act with a view 
to deprive the creditors of their rights under the Act. 
{Bennett and Aganeal JJ ) KaDHSV LaL p. MOHAM¬ 
MAD MOHIUDDIN khan. 198 I.O. 757= 14 B 9 . 432 
*1942 O.A. 63-1942 O.W N. llO=1942A.WA(a 
0.) 85=1942 E.D. 186=A.I.E. 1942 Oadh 262. 

S. 11—S'rvpr of ctaisn to be preferred sender— 

Person interested in property to be sold under the stedi- 

fieJ decree, if can apply. 

Under S. 11 of the U. P. Encumbered EsUtes Act a 
claim can be preferred only to the properly mentioned in 
the notice. Where a persMi was only Interested In the 
property to be sold under a decree mentioned in the 
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U. P. ENOUM. ESTATES ACT (1934), S. 11. 

notice, he cannot raise any objection before the Special 
Judge that the property was not to be sold because he 
was also interested. Such an objection would not be 
entertainable by the Special Judge. Hence he ts not 
barred from seeking hjs remedy by a separate suit, 
{ThomnsX.J.and Agarwat, A") SheO PRaSAD e-. 
MST. Parkash Rani. 204 I.C. 444*1942 A.W.E. 
(C.O.) 365=1942 A.L.J. 766=19-12 O.A. 667, 

' S. 11 (Z)— Obie'tion under made before publica¬ 
tion of notice—If proper and entertainable. 

The provisions of S. 11 (2) of the U. P. Encumbered 
Estates Act does not in any way debar the Court from 
entertaining and adjudicating upon a claim filed before 
the publication of the notice. If in fact the claim 
amounts to a claim under stib-S. (2) of S. 11 . (Ghulnm 
Hasan and Aearwal. If!) BiSHWanatH Sinch v. 
Shivaratan. 903I.C. 231=16 R.0.168=1942 A. 
W.R.(C.C.)S42(2) = 1942 O.W.N. 611 = 1942 O.A 
600=A.I.E. 1943 Oudb 33. 

-S. 12 and T. P Act, S. m—Hesori to S. 5?, 

T. P. Aet—Pertnisubility, 

In a case where S. 12 of the U.P. Encom''ered Rotates 
Act is not applicable there is nothing in the Encumbered 
Estates Act to prevent the creditor from challenging the 
transfer under the provisions S, 53. T. P. Art. {A'lsoP 
and Verma, //.) Har PrASaD v MOHaMMAP 
Usman Husain 1942 A.w r, fH c.'i 332=1942 A. 
Ij.W. 613=1942 A.L J. 646=AIR 1943 All. 2. 

” S. 13— Claim that could he deemed to have been 


diseharsed under. 

Under S. 13 of the U. P. Encumbered Estates 
Act it is only the claims that could he made under the Estate Act, the special Judge is bound to give notice to 


U. P. ENOTTM. ESTATES act. (1934), S. 14. 

—Applicability. 

See 1941 Dig., Col. 1168. Kaniz Zahra Be<^am v. 
Tej Narain. 17 Luck. 94=197 1.0. 864=14 B.O. 
369. 

' “ ' Ss. 14 and 16— Inquiry under—Decree and find¬ 
ings in earlier proceedings under S. 33—AgtlcuIinrlsLs' 
Relief Act—Binding nature—Duty of Special Judge- 
Re-opening the whole matter—Revision. See 1941 Dig.. 
Col. 1168. Ayub ALI Shah Kalicharan. l.L.B. 
(1941) All 771 =197 1.0. 810=14 E.A. 246. 

—-I .—8. 14 — Special Judse after decree, if becomes 
functus officio —Amalgamation of decrees—If permitted. 

It is not right to state that the special Judge becoHies 
'functus offeio* after passing the decrees. No doubt 
under the Encumbered Estates Act the execution of 
decrees under Ch. V^f the Act has to be done by the 
collector and the special Judge has no concern with it. 
But still any amendment or alteration In the decree Itself 
which may be necessary has to be done by the special 
fudge and to that extent he certainly remained seized 
with the case. The law does not permit amalgamation 
of decrees to be made by a special Judge. {Sathe. J. 
A/.) Lalit Naravan DUBEY v Khvali Ram 1942 
A.W.R-CBev.) 68=1942 O.A. (Snpp.) 64=1942 B. 
D. 105=1942 O.W.N. (B.B.)78. 

-S. 14 (1) and 0. P. Code. 3. \h\—Dutyof 

Court to give notice under S. 14. Eneumhered Estates 
Act—‘Absence of such notice — Creditor, if bound to make 
enquiries as to dote of heating —Ex parte decree in his 
absence—Applicability of S. l5l. C. P- Code. 

Under sub-S. fl) of S. 14 of the U. P, Encumbered 


Act that can be constderfd to have been discharged 
{Agarwal and Afadtlev. //.) Pjarev I.aLv Maha- 
DEO PRASAD. 109 r.O. 698=14 R.O. 514 = 1942 B. 
D. S20=1942AWR fC C > lfl9= 19d2 O.WN.167 
=19420,A. 88=A.'T.R. 1942Oiidh 311. 

■ S8. 13 and 86— Mortgagee's claim discharged 


under S. 13—Locus standi to oppose delivery under 

S. 35. 

A mortgagee whose claim has been discharged under 
S. 13 of the Encumbered Estates Act cannot be in a 
better position than a mortgagee whose claim has been 
admitted and hence he cannot resist delivery under S. 35 
In assertion of his mortgagee rights, (ffa'per, S.M. and 
Shirreff. f.M.') MONIR AHMAT^ v KARIM KHAN. 
3942 O.W.N fB.RI 42 12^=1942 A.W.B. (Rev) 
46 (1J=1942 O.A. (Snpp.) 45 fl)=3942 R.D. 68 (2). 

---S. 14—Amendment regarding pendente Ute 

interest—If retrospective. See 1941 Dig.. Col 1168 
MAHOMED EjaZ KASOOL V. ALI MahOMBD. 16 
Iftick 812. 

—S 14 —Decree against dehtesr held to he time 
l^rred—Right to obieei to execution of such decree — 
I/jCQS standi of ereditor in whote favour decree has been 
passed by special fudge. 

Where execution is being taken in respect of a decree 
against a debtor applicant under S. 4 of the U. P. 
Encumbered Estates Act which has been found by the 
special Judge to be time barred, a creditor of the debtor 
has a right t<-i obiect to the executl'^n b“tng carried out. 
even though the debtor may not object. As the ^ whole 
property of the debtor is liable to be sold for liquidation 
of decrees which had been decreecf against the debtor, it 
is to the interest of any of such creditors to see that no 
nart of the debtor's property is sold in execution of a 
decree whi-h is barred by time, {^^hirreff. f.M. and 


all claimants of the date fixed for enquiring Into the 
claims. In the absence of such notice, It is not incum¬ 
bent on the creditors, to make private enqnirie.s as to 
such date. A creditor is entitled to presume that a 
notice under S. 14 fl) would be sent to him. When in 
the absence of such a notice a decree is' passed ex parte 
in the absence of a creditor, it is a fit case for rehearing 
by the application of S. l5l. C. P.Code. The proposition 
that a Court should not make use of the provisions of 
S. l5l, C. P. Code, where another remedy is avalUble Is 
not one of invariable applicability. {Bennett and 
Ghulam Hasan, f/.'j CHANDER SfKHAR v SHAN¬ 
KAR. 17 Luck. 673=202 10. 101 = 14 RO. 647= 
1942A.W.R roc.) 137 = 1942 O.A. 116=1942R,D. 
<310=1942 O.W.N. 182=A.IR. 1942 Oudh 843. 

■ --S. 14(4 )—Inclusion of interest in principal— 

Onus, 

It is for the applicants to prove that the promissory 
note in question included any interest in respect of a 
prior proroi'sory note. (Agarvsal and MadeUy.ff.) 

Sarwar Sultan Begam t/. Sheikh abdui Halim. 
200 r.O. 164=14 R.O. 674 = 1942 O.A. 124-1942 0 
W.N 202 = 1942 A.W.B (0.0.) 146=A.I.B. 1942 
Ondh 332. 

-'3. 14 {^^—Peatsers of a Special fudge 

Debt or*s claim for damages against mortgagee fer ess 
cauud by breaeh of contract of mortgage^Entertatn^ 

ability ^ • 

In determining the amount due to a creditor from the 
landlord debtor the Special Judge is invested with all 
the powers of the Court in which a suit for the recovery 
of the money due would lie. A claim for damages ^ 
forward by a debtor against the morlgag^ /or 
cao*5ed by breach of a term in the contract of 
must be determined before it Is posi^ilite to 


^SeA M.V ChatuRRHu/z/. Ganda Ram. 1941 1 much money is ultimately due to the crediton Hejice 

0 A C^PP ) 930 = 1941 A.W.R fRev) 1161. . > there is no justification for a Sp^.al 

-S 14 (before amendment)—Inquiry into I entertain such a claim 

-Nature of-Other claimants, if ran be made Agarws'. ff.> ALIYA BjGAM t-. MOHINIBIBI. 


claim—Nature 























INDIAN DECISIONS. 


1046 


1045 


V. P. ENOUM. ESTATES ACT (1934), S. 14. 

2041.0.227-1942 O.WJ7.664-1942 A.W.S, (0.0.) 
339(l)-1942 O.A.461=A.I.R.1943 Oudh 17. 
-S. 14(4). (6) and (6)—Oferaiien of 'Printt- 

fvl' — 

Tw pro»Ulon8 of sab-Ss. (4), (5) and (6) of S. 14. 
Encumbered Estates Act operate solely to limit the 
amonnt of Interest which may be allowed under sob- 
S. (4), the construction to be placed on the word ‘princi 
pal’ for other purposes in examining and determining the 
claims under this section being unaffected thereby. 
{BfHitell, GAulam Hatan and A^arwal, //.) KRISHNA 
MuraM r. DRICBIJ.U Singh. 199 I.C. 686 = 14 R. 
0. 495 = 1942 A.W a. (0.0.) 101-1942 O W N. 148 
-1942 0 A. 60=1942 R.D. 311=A.I.R. 1842 Oadh 
275 (r.B.) 

-S. 14(4) (a), (6' and {^')—C<»titrtution and 

trope of—Later mortgage in heu of principal and inter' 
est dut on an etrlier mortgage—AMe of ealtulation of 
interest. 

The provisions of sub Ss. (5) and (6) of S. 14 of the 
U. P. Encumbered Estates'Act operate solely to limit 
the amount of interest which may be allowed under 
sob S. ^4) of the section the construction to be placed 
on the word 'principal’ for other purposes in exaftiinlng 
and determining claims under this section being un¬ 
affected therel^. The view that in construing the 
words ‘the amount of interest held to be due on the date 
of the application’ in Cl. (a) of sub-S. (4) regard 
should be had to all interest which had accrued on the 
original transaction, the principal being thus limited to 
the amount stated in the original mortgage (In a case 
where the later mortgage is in lieu of principal and 
inteiest due ori an earlier one) is not warranted by tbe 
language used either in this sub section or in sub*Ss. 
{5j and (6). {.Bennett and Chulam Hasan. JJ.) 
Rajenora Bahadur Singh v. DAi.tP Singh. 200 
1.0.448-1942 0.A. 260-1942 A.W.R. (C.0.)229 
= 1942 R.D. 641= 16 R.0.1=1942 O.W.N. 328 = A. 
I.R, 1942 OudhSSl. 


- ■ 8. 14 (6)— Calculation of principal—Things to 

be excluded—Decree of Court if affected. 

The things which have to be excluded for ascertaining 
the principal according to S. 14 (6) of the Encumbered 
Estates Act are 'statement or settlement of accounts or' 
'any contract made in the course of the transactions.’ 
They all refer to things which most be act of parties. 
Hence decrees of Court are not affected by Cl. (6) of 
S. 14 and so cannot be sought (0 be reopened for this 
purpose. {Bajpai andDar,/y) HiRA SiNGH i/. 
BisHamBHar Nath. 203 I.C. 697-1942 A.L 3 .685 
-1942 A.W.R. (H.O.) 328 = 1942 A. L.W. 548-A. 
13.1942 All 438. 

—S. 14 (7)—Pendente lite interest—Claimant's 
right to. 

There is no reason «by the claimant should not get 
grfufrw/r/>/r inihrest if he wants to have it. Tbe mere 
f.ict that he did not claim interest on the amount I«nt 
does not debar him from claiming interest. {Aganoal 
and AlaJeley, JJ.) SarwaR SulTAN Begam v 
Shfik Abdul Haum. 200 1.0.164=14 E.0 574 
-1912 0 A. 124-1942 O.W N. 202-1942 AWR 
(0 0.)146-A.I.R. 1942 Oudb 332 ’ 


3.14 (7)—Pendente lite interest—Bight 


in P^susmh. 




Where the creditors were in possession of tbe pro¬ 
perty. they are not entitled to pendente Use Interest and a 
Special Judge Is not JuMlfied in awarding U. {GhstJam 
Has\n and Agiswal. JJ. ) AUYA BgOAM f. Momiw, 
Bim. 2041.0.227=1942 O.W.N. 664-1942 A W 
R. (0.0.) 339 a)-1942 O.A. 461-A.I3.1943 Oodh 

V* 


IT. P. ENC0M. ESTATES ACT (1934), S. 20 A. 

——Sfl. 16 and 14— Amount dut to mortgagee deelar- 
’ ed on prior suit under S. 33, AgrieulturisU' Belief Act 
1 —Subsequent protttditigs under Encumbered Estates 
I Act—Prior decree, binding nature of. 

Where in a suit broughfunder S. 33, U. P. Agricultu¬ 
rists’ Relief Act the amount due on a mortgage has been 
declared and subsequently proceedings are started tinder 
U. P. Encumbered Estates Act, then the decree in the 
prior proceedings becomes binding on the mortgagee and 
he would be entitled to get only the amount declared 
already as due to him. {Agarwal and Madeley, JJ.) 
Mahomed MuoEEhf Khan v. Ram Dass. 1942 0. 
A. 474= 1942 A.W3, (0.0 ) 340 (3)=1942 O.W.N. 
617=A.I.R, 1942 Oadh 492. 

_8.15_ Objection to compromise decree on which 

claim is based—-If can be gone into in Encumbered ES‘ 
fates proceedings—S. I5, if bars such objection. 

Where a claim is made on the basis of a compromise 
decree passed against the applicant under S. 4 of the En* 
cumbered Estates Act who was a minor at the time of tbe 
decree, it is open to the applicant to raise an objection 
before the special Judge ^ that the compromise decree 
was not binding on him in as much as leave of the Court 
as required by 0.32, R. 7, C.P.Codc, was not obtained, 
S.15 of the Encumbered Estates Act does not operate as 
a bar at all to the question being gone into because 
there are no findings in such a compromise deace which 
alone are binding on the special Judge. (Bennett and 

Afadtloy, JJ.) mohd. Wahid MirzaBegv. Amir 
MIRZaBeg. 2041.0.374=1942 R.D. 94=1942 0. 
W.N. 791 = 1942 O.A. 624. 

—S. 18— Scope and effect of—If confers a right of 
appeal by itself. 

S. 18 of the U.P. Enumebered Estates Act only provides 
for the effect of a deaee if it is not set aside. It does 
not by itself give any right of appeal or revison, (Agar- 
sual and AfodeUy JJ.) DEBl BaKHSH SiNGH r. RAM 
DEI. 203 I.C. 641=1942 O.W.N. 788=1942 O.A. 
698=A.T.R. 1943 Oadh 132. 

— Se. 19 (2) 24,25 and 26 —Powers of Sub-Divi- 
siotsal Offeer to sell—Jf limited to properties included 
in list sent by special Judge under S. 19 (2). 

Tbe powers of the Sub-Divisional Officer to sell, 
attach, mortgage or transfer in any other way under 
Ch. 5 of the ^cumbered Estates Act are confined to 
property included by the special Judge in the istsent by 
him under S. 19 (2) of the Act. Where a properly is 
not so included in such list it is not liable to be proceed¬ 
ed with in those proceedings. (Sathe. J M.) DHAN- 
PAT Rai V. Kali Bux Singh. 1942 A.W.R. (Rev.) 
227 (2)=1942 O.A. (Sapp.) 268 (2)=1942 O.W.N. 
(B.R.) 869 (1)=1942 R.D. 458 (1). 

‘ "S. 2SA E.—Mandatory nature of—Amendment, if 
can be ordered even after sale of prope'ty in question 
under Begulation of Sales Act. 

Under S. 20 A of the Encumbered Estates Act as 
inserted by the Amendment Act it is mandatory on a 
Court to allow an amendment If the latter was dismissed 
for some defect in accordance with sub-S. (5) of S. 4. 
Tbe fact that tbe property of the debtor bas in the mean** 
while been sold to the creditor cannot affect tbe question. 
It will be time enough for the creditor to raise it liefore 
the special Judge when the case goes to him. (Sxthe. 
A.M.) Uttam Singh r. Har Barsh Singh. 19*1 
A.W.B. (Rev.) 1120 -1941 O.A. (Sapp.) 924. 

——S. 20-A (Iv)— Bedeletminatiost—Bight to claim 
—Prior express claim for isteisuion of interest as prin¬ 
cipal and its refection, if necessary— Prrsnmpttom 
where no reason is gitvn for its exelntiem. , . 

Ills viry doubtful whether Cl.(i*-) of S. 20-A of tte 
U. P. Encumbered Estates Act was intended by the 
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legislature to mean that its provisions could not be 
invoked unless a claim for the inclusion of interest as 
principal has been made and rejected for one of the 
reasons given in it. Where the reason for such exclu¬ 
sion is not expressly staled the Court is entitled to pre¬ 
sume that it was one of the reasons given in Cl. (iv). 

Ghulam Hnsan, //•') RaJENDRa 

Bahadur Sikgh p. Dalip Singh. 20010. 448 = 
1942 O.A -2.50= 3942 A.WE (CC.) 229=1942RD. 
641 = 3942 O.W.N. 328=16 R.O. 1=A.I.R. 1942 
Oiidh 381. 

——Ss. 22 and 2^—Deposit in c>ssh — Time limit of 
hue months—If n period of limilalion—Deposit r^en 
after order for sale under S 24, if can be made. 

It is open to the debtor applicants to pay up in cash 
whatever they can for the liriuidaflon of their debts at 
any time up to the declaration of the final award. The 
period of 2 months prescribed by S.22of the Enoim* 
bered Estates Act is not a leg-il limitation after the 
,expiry of which the right of the debtor applicants to pay 
up in cash is lost for ever. It is a minimum limit pres¬ 
cribed in favour of the debtor and not a ma.yimum limit 
which cannot be exceeded. An applica'iun for deposi¬ 
ting cash is entertainable even after an order for sale 
under S. 24 of the Act has been made and had become 
final. {Shirreff.S.M.and Bathe / M.) MOTlLAL ». 
BiSHAN Sarup. 1942 0 a. (Sopp.) 605=1942 0. 
W.N.(BR.) 747=1942 A.W.R. (Kev.) 479. 

- -S. 22— Extension of time allorved by—Powers of 

Court. 

There is no provision cither in the U. P. Encuinbered 
Estates Act or the rules m:ide thereunder specifically 
permitting the Court to extend the period of two months 
allowed by S. 22 of the Act. But the Court has alwa^ 
inherent power to grant erfensions of time 
A/.> Kashi Nath 0 Madan Gopat. Khanna. 1942 
OW.N (BR.) 156=1942 O.A, (Supp.) 126=1942 
RD. 222=1942AW.R. (Rev.) 109. 

- S. 2 i—Cattle s/ied—/f should be released frem 

a' cattle shed is a necessary adjunct to a residential 
house for people living in village* and therefore i is 
reasonable that it should also be ’I'„ p® 

residential house from 

Encumber.,! E,.ate. Acr. W N B 

/.Af) HOTI LM. e. PiRBHU TaAL. 19J2 0.^I^tH- 

R’ll(l') = 19420 A. rsnpp-)18 (1)“1942A.WR. 
(Rev.ns (11=1042 B.D-1(1) . 

•- B.2i-Dutyof S.D.O. »« ordersn^ sale of 

and should he exempted from sale. Thi* is not a 
matter which can he left to the clerk or the Kork amin. 

Further if the family of the debtor is very 

than one house can be exemp’ed. Hence specific direc¬ 
tions should be given by the S. D O. m his order. 
(Shirre/f. S Af. and Sathe. /.AO JaGARNATH Ram 
V DIN Mohammed Mian. 1®^2 O.A (Supp ) ^96 
=11942 RD.670=1942 A.W.R. (Rev.) 270=1942 

iiSrt/c of value fff house to he sold— 
Ahsenee of agreement as to—Proper way of stating it in 

of the v.ihie of a house to he sold under 
Q 94 of the U. P. Enc. Estates Act, must necessarily be 
virle Whri there is a wide difference between the 
P .'-on of the amin and that of the party, the proper 
pSure wl.M I' >ale proclamation to inclode 


both the amin’s estimate as well as the party’s estimate. 
(Siirreff. S Af. and Salhe, J.Af.) SHANTIPRASaD 
Seth p. Brij Behari LaL. 1942 E.D. 287=1942 
OWN. (BR ) 221 = 1942 A.W.R. (Rev) 256 (1)= 
1942 O.A. (Sapp.) 281 (1). 

-S. 24— Exempticn from ealo—Absence of mar* 

dan a rooms in residential house not proved—Chaupal 
not shown to be adiacent^ if can be exempted. 

Where there was no evidence to show that there were 
no mardana rooms in the re^denlial house of the debtor, 
it was that a chaupal which was not shown to be 
adjacent to the residential house coold not be exempted 
from sale. {Sathe.jM:) KALICHAPaN v. CHIRON- 
JILAL. 1942 O.W N. (B.R.) 742= 1942 O.A. (Supp.) 
48S(1) 

-—S. 24 and 0. P. Code (1908). S. 60 (1) (b)- 

F.xemption from sale—Boiling pans of a sugar refiner,^ 
The boiling pans of a sugar refiner are the tools of hts 
trade and must be exempted from sale under S. 60 
(b)f C. P. Code and hence cannot be sold under S. 24. 
U. P. Encumbered Estates If the debtor belongs to that 
trade. (Sathe, /.Af. and Boss, A.Af.) ^EWASi LAL p. 
MST Katori. 1942 O.A. (Supp ) 496 (2) = 1942 0. 
W.N. (B-R ) 748=1942 A.W.R. (Rev.) 470 (2). 

S. 24c—Exemption frem sale—Nashuhtgah ad- 

foining residential house. . „ 

A Nashishtgah adjoining the residential house of a 
debtor which was an essential reqniremwt abiding to 
the status of the debtor concerned was to be enu 
tied to exemption from sale under S. 24 of the Encum 
bered Estates Act. (^Shtrreff. SM. 

SHANKFR SINGH */• 

1942 O.A. (Sapp.) 496 »1942 O.W N. (B B-) 722 
1942A.W.R. (Rev) 469. 

■ I 8. 2 i—Exemption from sale of right to irrigate 
from well—Availability. 

Wallis immovable property being a fixture attach^ 
to the earth and the right to Irrigate 
separated and sold as property P^iN? 

Tights in land. {Sa'he. J.Af. and 
KUER*-. PVRE l.AL. (Sopp.) 471 () 

1942 O.W.N. (B.R.) 716 (1)=1942 A.W.B. (Rev.J 

2 A—Exemption from sale of trees ew debtor s 

tenancy land — Availability^ Kg 

Trees situated on a debtor’s tenancy lami couW no^ ^ 

sold. {Sathe, I-At.andBoss, AM^ f2)=1942 

PVRELAL. 1942 OA. (Sa^)471 (2) ^ 

O.W.N. (B R )716 (11=1942 A.W.R. (Rev.) 446 (2) 

-S 2 ^Exeuttioi, from sole-Pattcan hot, 

both ancestral residential house and house m hts own 

'"{t ancestral residential house of J patwari in bU 

village is exempted from th?patwari.^ The 

a house in the circle in ".gjifle^ce and hence 
latter cannot become hisperman ^ village to 

bar to sale under S. 24. . vv oavmenl o“* 

Redemption of a /ale SooW''®‘ ^ 

Court aftSr it has been in the way 

allowed and such a redemption won an , 

of the house being sold. The a^ hat it wa ^ 

ed shows lhat it 7 M ) SWAMI 

poses. {ShirrefS.M. and (Bev.) 835 

buRHA v. GODHAN LAL. 1942. A.W-l^ 
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-1942 OJLCSopp.) 861=1942 O.W.N. (B.E.) 602 
-1942 B.D. 7S0. 

— 8 . 2k'-Extmptic» from talt— ScHUrtd trees. 

It Is against the principles of gooJ management of 
land to sell scattered trees. Their sale should therefore 
be avoided especially when they can valued under 
S. 2-} (v) and 2-k (v) also. {Shirrtff, S.iM. and SathtJ- 

M. ) Shanker Singh v. Th. MahendrapalSingh. 
l942 0.A.(Supp ) 495=1942 O.W.N. (B.B.) 722= 
1942^.W.B. iBeP.) 469. 

-S. 24 aud O.P. Tenancy Act, S. 206 (c) (g)— 

Grn-i in tenancy land, if can be told under 3.7^, En- 
tumUrtd EstaUi Act. ^ 

Under S. 206 U) of the U. P. Tenancy Act if a grove 
is situated in tenancy land the owner of the grove 
becom-.s its grove*holder in supersession of all subsisting 
rights and liabilities. Consequently such a grove is 
clearly transferable under S. 206 (r) and so can be sold 
under S 24 of the U.P. Encumbered Estates Act. (.Satie, 
J.M) PaRAM SINGH tr.'OANGA PRASAD. 1942 0. 
W N. (B.E.) 687 (1) =1942 O.A. (Supp.) 487 (2). 

_S, ^—Nohra—If an adjunct to the house and 

to be exempt from sate. 

The possession of a.Nohra or cattle shed is essential 
for the needs of the aamindats living in villages and it 
should be treated as an adjunct to the residential house 
and should not be sold under S, 24 of the U. P. 
Encumbered Estates Act. (SUrreff, S.M. and Satie, 
JM.) KUNDAN LaL V. GaJADHAR. 1942 O.A. 
(Supp.) 32=19’42 A.W.E. (Bov.) 82=1942 O.W. 

N. CB.E.)66=1942E.D. 97. < 

88 , 24 aud 68 —Place of tale—Liquidation pro- 
eeedings taking place in different distritt—Procedure to 
be foliowid. 

It is certainly desirable that the sale should take 
place in the district in which,the property is situated. 
But if liquidation proceedings are taking place in a 
different district then under S. 58 of the Encumbered 
Estates Acl ‘be Board may transfer the proceedings 
from the Court of that Collector to the desired Court. 
(SUrreff,SMand Satie, JM.) SaJJAU BiGUM v. 
DwaRKa DaSS. 1942E.D.697»1942 0.W.N.{B.E.) 
669=1942 A.W.E. (Rev.) 431=1942 O.A. (Supp.) 

467. 

-S. 7A—Residential house*—If ineludet out¬ 
houses and (ompeund. 

A residential house always canies with it out-houses 
and a compound. The word residential house in S. 24 
of the U. P. Encumbered E-.iates Act should not be 
Interpreted In such a way as to exclude the Utter. 
Hence a champal as well as the Noira adjacent to the 
house of the debtor should be excluded from the sale. 
(Skirreff, JM. and Satie, /<.,l/.) CHANDRA BHAN p. 
AJAI Singh. 1942 O W.N. (BB.) 6=1942 OA. 
(Supp.) 17 (2)-1942 A.W.B. (Rev.) 17(8)=1942 
B.D. 6 . 

I 8 . Tk—ReUntion of mor, than one konst, if for¬ 
bidden. 

S. 24 of the U. P. Encumbered E»iate 8 Act does not 
forbid the retention of more than one house. If there are 
more families than one to be provided for enough bouses 
should be allowed to be retained for their use. (Skirreff 
S M. and Satie, /..V.) LaCHMAN SiNGHr. PbyaKI 
LAL. 1942 O.W.N. (BJ 8 .) 97-1942 0-A. (Supp.) 
68 ( 2 )-1949 A.W.E. (Rev.) 62 (2>= 1942 B.D. 129. 

Rights under a toit premutory neat im 
favour of debtor, if eon be sold. 

When U U pleaded that a promissory note In favour 
of a debtor has been lost there is nothing to preveat t 
tall of the lights onder that Dote in proceedings under 
ibe Encunbered Estitee Act. {SJkirrtf, SJf. 4 std 
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Satie. J.M) BaLDKO RaI v, SiTA RAM Kai. 1942 
OA (Supp.) 296=1942 B.D. 682 = 1942 A.WJt. 
(Rev.) 269=1942 O.W.N.(B.E.) 466. 

_S. 21—Sale of half of a house—If possible. 

Where the mortgage was only of half of a house, it 
was held, that if it was possible to mortgage half of a 
bouse it was possible to sell that half alone and to reside 
in the other and that hence it was no reason for refu¬ 
sing to sell the mortgaged half. (Skirreff, S.M.) RaZIA 
BANG V. BaBAR all 1942 A.W.E (Bev.) 170 (2)= 
1912 O.A. (Supp.) 190 (2)=1942 O.W.N. (B.E ) 203 
= 1942 B.D 269. 

- 8 24 aud U. P. Tenancy Act. (1989), Ch. X— 

Salt of interest of grove-holdti—What passes. 

When'a sale Is directed under S. 24, U. P. Encum¬ 
bered Estates Act, of the interest of a grove holder what 
should be sold is the interest of the grovc-hoider in the 
grove as contemplated in Ch. X of the U. P. lenancy 
Act and not merely the right to collect fruits. 
(Skirreff, S. M.and Satie, /. M.) RAM CHaND v. 
HanUMaN DaSS. 1942 O.A. (Supp.) 491 (1) = 1942 
O.W.N.CBE.)711=1942 A,W.E. (Eev.)465 (1). 

- 8 . 2i—Scattered trees on protected land—I f can 

be sold under S. 24. 

Sattered trees can be sold under Oudh Settled Estates 
Act and so can also be sold m proceedings under S,24 
of the Encumbered Estates Act even though they may 
stand on protected land. (Satie, J. Mj) RAM PHKR 
DUBE V. Ram NATH SinGH. 1942 O.W.N. (B.E.) 
873=1942 B.D. 462=1942 O.A. (Supp.) 241=1942 
A.W.B. (Eev.) 215. . 

■ - 8 . 24— Well—Exemption from sale—Question of 

easement being involved—Procedure. 

A well is not entitled to any exemption from sale 
either under S. 60, C. P. Code, or S. 24 of the Encum- 
bered Estates Act. Where a question of easement is invol- 
ved, it cannot be gone into In the Encumbered Estates 
Act proceedings, but if a purchaser could be found who 
is willing to buy the well subject to any right of easement 
that the debtor might be entitled to. there is no reason 
why it should not be sold under S. 24. (Satie, J.M.) 
Anokhev Lal V. BaBU Ram. 1942 O.A. (Supp.) 
471 (1)=1942 O.W.N. (B.E ) 697=1942 A.WJl 
(Eev.) 446(1). • 

' ' -S, 24— What could be sold under — Grove — Scat¬ 

tered trees. 

A grove-holder's right in the grove can be sold under 
S. 24 of the U.P. Encumbered Estates Act but scattered 
trees could only be valued under S. 2 (j) (v) and 2 (k) 
(v) and cannot be sold under S. 24. (Skirreff, S.M. 
and Satie, J.M.) DhyaN SlNGH v. RAM DXO. 1842 
O.A.(Sapp.) 492 (1)=1942 O.W.N. (B.E.) 708 ( 8 ) 
-1942 A.W.E. (B«v.) 466 (1). 

S. 24, proviso. 2— Uability to sale — House 
mortgaged to ereditor but mtiout possession. 

Where a house is mortgaged to the creditor but 
without poasCBSon, it is liable to sale under the second 
proviso to S. 24 U. P. Eucumbered Estates Act. 
(Sisrreff, S.M. and Satie, J.M.) ChHaTAR v 
ThaRUR Singh. 1942 E.D. 351(2)=1942 A.WB 
(Eev.) 25S (1)-1942 O.A. (Sap^«79 (!)• 1942 
O.W.N. (B.B.) 282 (2). 

-S, 84, Provlaoa teco&d «nd third—i’.-A *f 

exemption of restdential iomse. 

Under the second proviso to b. 24 of the Encumbered 
Estates Act the roidtniiai bou&e U to be left u> the 
debtor if it is free from any moitgage. This, ^ courae, 
must be read with the third proviso, under which, if the 
debt can be liquidated under S. 2“, the C»J.e,rtor shall 
not soil any property to the aak ol which the debtor ^ 
objected. Where the debts aaaoented to about R». 8,000 
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and the instalment value of the debtor's proprietary 
rights in the land had been calculated at only Rs. 1,187 
and there was no possibility of the debt being liquidated 
under S. 27 of the Act, it was held that a residential 
house subject to a simple mortgage was liable to sale 
under the Encumbered Estates Act. (^Shine/f, /. M.) 
Sarju Narajn v. DeodatT. 1942 B.D. 361 = 1942 
O.W.N. (B E.) 272=1942 A.W.E. (Eev.) 256(2)* 
1942 O.A. (Supp) 282 (2). 

I . 3 . 24, proviso 2— One of the debtors tiving in 
separate house away from the rest—£xtmption from 
sale. 

Where one of the debtors being not closely related to 
the others lives separately in a different bo.use apart 
from the rest, his residence also is exempt from sale. 
{Shirreffy S.M. and Sathe, J.M.) RaHIM ALi KhaN 
t*. MUTSAddi LAL. 1942 OWN. (BE.) 166(2) = 
1942 E.D. 231 ( 2 ) =1942 A.W.E. (Eev.) 148 (1)= 
1942 O.A. (Supp.) 168 (1). 

■ -3. 24. Proviso 11— Scope of exemption under 

—If in addition to those provided by S. 60, C. P, 
Code. 

S. 24, United Provinces Encumbered Estates Act, no¬ 
where lays down that no property mentioned in the list 
sent by the Special Judge shall be exempt from sale 
except to the extent mentioned in the second proviso to 
S. 24 (1). The exemption givep by this proviso is in 
addition to any exemptions to which the debtor applicant 
may be entitled under S. 60, C. P. Code, like any other 
judgment-debtor. Hence where the mortgaged properly 
mainly consists of sir only the debtor applicant ^uld 
be an agriculturist within the meaning of S. oO. C. P. 
Code and he would be entitled to exemption from sale of 
bis bullocks though the list sent by Special Judge inclu¬ 
des them as being liable to sale and a«achment. 

/ M.) GOKAL ChaND V. JAISI. 1942 A.W.E. 
(Eav.) 366 (2)=1942 O.W.N. (B.E.) 492-1942 0. 

^^-a^2y Proviao 11. 01. (b) and Encumbered 
Estates Act Eules. E. 'iZ—Exemption of mortgssed 
residential house from sale-Extinguuhmut of morJ- 
gage under S. iZ—Sueh mortgages if included in 

whfch'td I«=n ™o„g..ed b, ,.e 
debtor »n"o. be claimed to be exempt from eale because 
the mortgagee creditor bai obtained a simple money 
ScrM and the mortgage has been extinguished under 
S 18 of the United Provinces Encumbered Estates Act 
taphouse is thereby free from the mortgage. The 
SereecermCE-i» S. 24 of the Ac. and to R. 33 
S'S Rules under .be E"Cumb^ 

Snd rsH.rp'SAD. 

S c^evO 307=1942 O.A. (Supp.) 333=1942 

O W N. (B.E.) 476. , o «. 

_g 24 (1), proviso —(/laudatory nalurt of S. 24 

(wSlf can be avoided by resort to the p> oviso. 

'“ According to Sl 24 (l) of the United Provinces En¬ 
cumbered Esutes Act it is mandatory on the Collector to 
Slnon-landed property first before touching landed 
nrooerty for the purposes of liquidation and it is not 
SpeVtohim to go against the maiidatory provision 
iimnlv on the strength of the proviso to S. 24 (1). 

SkshmI NARAIN 1941 O.A. (Supp.) 929 = 1941 

(i), Proviso 2 {hy-Exemption from salt 
~ house — Availability. 

house is mortgaged it is not possible under 
S 24 Cl) of the Encumbered Estates 


U. P. ENCUM, ESTATES ACT (1934), S. 25. 

M.) Dana Kuer v. Pvre Lal. 1942 O.A. (Supp. 

471 (2)»1942 0.W.N. (B.E.) 716 (1)*1942 A.W. 
E. (Eev.) 445 (2). 

—- 3. 24 (1), Proviso 2 i^')—Exemption from salt 

of mortgaged house — Availability, 

Where houses are mortgaged, under proviso 2 (^) of 
Sec. 24 (1) of the U. P Eniumbered Estates Act none of 
them can be exempted from sale. (.Sathe, S.M.) 
Nanni Devi t>. Bhoodar DaSS. 1942 O.A (Supp.) 

472 (11=1942 O.W.N. (B.E.) 716 (2) =1942 A.W.R. 
(Eev.) 446 (1). 

■ 8 . 26 and United Provinces Encumbered 
Estates Act Eules. B. 76— Application for mortgage — 
Stage up to which can be filed—Rejection of one, if bars 
a fresh modified one. 

An application for a mortgage under S, 25, Encum¬ 
bered Estates Act, can be filed at any time'up to the 
declaration of the final award and the fact that one 
application has been rejected will not bar another 
modified application as could be seen from R. 76 of the 
U. P. Encumbered Estates Act Rules. (Sathe, J.M) 
BuDH Sen V. Madho Singh. 1942 O.A. (Supp.; 
491 ( 2 )« 1942 O.W.N. (B.E.) 712 = 1942 A W E. 

(Eev.) 465 (2). ^ 

_ 3 , 25~Conditions to be agreed to by applicant 

(or mortgage. ^ , , 

The provisions ofS, 25 of the V. P. Encumbered 
Estates Act clearly lays down that a mojtgage shall not 
be granted unless the applicant for it agrees to pay the 
amount still due from the debtor's applicants. If he is 
unwilling to do this the . mortgage cannot be grant^. 
(Sathr. J.M) RAM I.AL v. SHAITAN SlNGH. 1942 
O.A. (Supp.) 475 (2) = 1942 O.W.N. (B.E.) 687(2) 
«1942A.W.E. (Eev.) 447(2). 

_8_ 25-~C<mditiont to be totisfied by creditor 

wishing to take mortgage. . , * ^ 

If a creditor wishes to lake a mortgage^ he hati to com- 
ply with the provisions of S. 25 Encu‘“^'«<*,.Estates Ad 
and must pay of all the claims of the other debtors 

besides also setting off his own claim as / 
for the tuortgage. It cannot \x contended that whe e 
the other creditors are not likely to get an> 1 hing, 
ever mode of liquidation is adopted, then the 
their debts should not be insisted upon, ^l^h cont«i 
tion isenti.ely against the provisions of S.25. (Shtrre^ 
S.M. an.f Sathe, J.M) KlH/AL blNGH r. AMIK 
SINGH. 1942 O.A. (Supp.) 496 < 1 ) 7 O.W.N. 
(BE.) 741=1942 A.WJt. (Bev.) 470(1). 

_ 3 26 and Er. 70 and H-Details to be specified 

by Sub-Divhional Officer Act 

a mm.gaga to specify IrJo'fasr^o'fc 

(Uirr.lf. S.M. 4 E ) 7 M ( 2 ) = 194" 0. 

BHAGIRATH. 1942 O.W.N. (B-B.) 720 (-^7 

Md Provinces Debt Bedemp- 

consult the wish^ of ^ 5 f the mortgage 

judgment-debtor in regard to the interests 

indThe area to be there irn^correspon 

would be best served. Though there principle 

ing rule under ‘be Encumbered ^ ^ followed where 

underlying ‘b® J’c ,5 of that Act. (Shir- 

mortgages are granted aoder S. > 
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rtf, S. M) MaHESK BUX SlNOH C. RaJENDR.\ 
Si.SGU 1942 BO. 425-= 1942 O.W N(iB.B.) 336«> 
1942 A W.E. (Bd7) 265 (2)^1942 O.A. (Supp ) 
291 (2). 

■ -3. 25— in favour of trtiitor of prctttt- j 

td frofi/rtf—//ejM it fiPtH. 

TCte <J:btor's ptotected property can be given in mort¬ 
gage to a creditor. U be wants it. 

Per Sdikt, J. .1^.—Sacb a mortgage will terntinate 
OQ the dcain of the proprietor irrespective of the period 
for which it might have been sanctioned by the Collec¬ 
tor. {,Skirrtf, S. .1/. and SaiAe, /. .V/.) RAN! PkaSAD 
p.DaLaLSISGR. 1942 0 a. f Sapp.) 474 (2) = 1942 
O.W.K. vB.B.) 724« 1942 A.W.B. ^Be7.) 448 (2). 

~ -3. 26—‘A/jrigagt—Siagt at witeA tan it san:- 
tiomtd. 

A mortgage under S. 25 can be sanctioned at any time 
before the liquidation award is 6 na)iy declared. {Shirreff 
S.At. and datkt.JM.). SITA KaM v. MUNNA StNGH. 
1942 AW.B. (Bev.)S74»1942 0.A. (Sapp.)400» 
1942 O.W.N. (B.E.) 592 = 1942 E.D 720- 
— . —8. 25-^Aiortgag(—Stage up to xoAteh tan be 
grained. 

A mortgage can be granted under S. 25, Encumbered 
Estates Act at any lime up to the declaration of the final 
award. (Sathe,J.!d.) Mauji Ram s'. ZahaR SiNCH. 
1942 O.A (Supp.) 604 (2j = 1942 O.W.N. (B.R.) 
768=1942 A.W.B..(Bev.) 478t2). 

3. 26— Mortgage under — Stage up to whieh can 
be granted. 

A mortgage can be given under S. 25 at any time be¬ 
fore the award is declared final. An award is not final 
unless there has been a prdioiinary award and time is 
given to the parties for objection. Where no such pre- 
Uminary award was made but a final award was declared 
it \iz%held that it was not a final award and that a 
mortgage granted even after the date of the so^alled 
final award was valid. {.^Skirrtff. S.M.) MahOmED 
Salar V LaCuhman DaSS. 1942 O.A. (Supp.) 490 
(1) = 1942 O.W.N. (B.B.) 666 . 

■ — 3e. 26, 27 tiD.^2A—Jiight to apply for mortgage 

—Time limit, if any—If barred alter proceeding} 
under S. 27 are itarted. 


No time limit has been fixed for the filing of an appli 
cation for a mortgage under S. 25 of the U. P. Encum 
bered Estates Act. A request for a mortgage can b< 
entertained at any time before the final liquidatior 
award is declared. There is nothing either in the Act oi 
in the rules framed under the Act suggesting that onc< 
proceedings have started under S. 27 or S. 28 of thi 
Act, no request for- mortgage can be entertained 
iSatAc, y.Af.) JAGDISH BUX SlNGB v. RANI iNDEf 
KUEk. 1942 O.W.N. (B.R.) 647 = 1942 O.A.(Sopp. 
467=1942 A.W.B. (Bev.) 441(2). 

-'8.26 01)1 Encumbered Estates Act Rules 

B. 43 (Ul)—iVep/ of /t.AZiii\)—Trctected land, i, 
■ cannot be mortgaged at all, - 

R. 43 (rii) of the U. P. Encumbered Estate 
Act Rules merely explains the point that if there i; 
only protected properly, no property can be transferret 
to the creditors aitd that there will only be an order foi 
the debtor to pay the instalment value of his proprietari 
rights |n protected land. The ruje cannot be taker 
as laying down that protected property will in nr 
case be transferred to the Creditors. Apart from Ihii 

. b after the decisiot 

has b^ii i^cn whether a mortgage under S. 25 of thi 
Act shwid be granted or not. There is nothing to bai 
protw^ property under the U. P. Encumbered j^tatj 

iSl^ef S7wne^ 

\. Sktrref , S , M.Md SatAc , /. V .) TbwaRI Bhag 


0. P. ENO0M. ESTATES AOT (193 4). S. 26. 

WANDIN r. JUUAL KISHOrE. 1942 R.D. 683=1942 
A.W.B. (Rev.) 320 (2)=1942 O.A. (Supp.) 346(2) 
= 1942 0. W.N. i^B.B.) 466. 

-38.26 aa<t28C2)and R. 43 (Ui)— and 

effect of KuleAlijii)—Mortgage of protected land if 
birred. 

K. 43(iii) only explains the procedure to be followed 
under Cl. (2) of 6 . 28 of the Act and that is, that 
If there is only protected property no property 
will be transferred to the creditors, but there 
will only be an order for the debtor to pay the 
instalmeol value of his proprietary tights in pro¬ 
tected land. The rule cannot be taken as laying 
down that protected property will in no case be trans¬ 
ferred to the creditors. That rule comes into operation 
only after a decision as to whether the mortgage under 
S. 25 should be granted or not has been taken. There 
is nothing to bar the property protected under the 
Encumbered Estates Act lAing mortgaged during the 
lifetime of the owner. {,Shirreff, S. M. and Satie, 

J. M.) I’ANNA LaL V. GaNGA PraSaD. 1942 O.W. 
N. (BB.) 647(2). 

. S. Who can apply for mortgage}, 

S. 25 contemplates that any person may apply for a 
mortgage whether he be a creditor or an outsider alto¬ 
gether. The law does not restrict applications for 
mortgagos only to applications filed by all the creditors 
together. {^Shirreff, S.M. and Sathe, J.M.) StTA 
Ram V. MuNNA Singh. 1942 A W.B. (Bev.) 374 = 
1942 O.A. (Supp.) 400=1942 O.W.N, t^B.B.) 692= 
1942 B.D. 720. ^ 

■ 'S. 26— Who can apply for mortgage under —. 
Condition to be complied with. 

S. 25 of the U. P. Encumbered Estates Act does not 
require.tbat all the creditors must join in taking a mort* 
gage. The applicant for mortgage need not be a creditor 
at all. The only condition laid down in the section is 
that the applicant must be prepared to pay off the whole 
of the amount still due from the debtor applicant. 
BuDH Sen V. Madho Singh. 1942 O.A. (Supp) 
491 (2)=1942 O.W.N. (BB.) 712=1942 A.W.B. 
(.Bev.) 466 (2). 

-S. 26, B. 21, Not© —Applicability of A'ote to 

K. 21 —Transferable and permanent assignment of land 
revenue. 

Note to R. 21 relates to revenue free property and it 
cannot apply where the property concerned is a trans¬ 
ferable and permanent assignment^ of land revenue, 
because it cannot be described as revenue free property. 
{.Harper, S.M. and Shirreff, J.AI.) AKBAR HUSAIN v. 
BalabhDaS. 1941 O.A. (Supp.) 964(2)=1941 A. 
W.B. (Rev.) 1216 (2). 

8 , 26 a&d B. 27 (Ul)— Fixing of transfer 
value—Property involved, a transferable and permanent 
aisignatioH of land revenue—Standard transfer 
multiple, if should be increased. 

In the case of a transferable and permanent assigna¬ 
tion of land revenue, in fixing the transfer value, the 
standard transfer multmle should be increased as pro¬ 
vided in R. 27 (iVi) [Harper, S.Af. and Shirreff^, J. 
^.) AKBAR Husain v BaLabh DaS. 1941 o.a. 
(Supp.) 964 (2) =1941 A.W.R (Rev.) 1216 (2). 

— ~*'S 26 — Instalment value to be determined under 

—Nature of—When to be made—Froprietan rights 
in land if includes sites built on in the city. 

The instalment value to be determined under S. 20 of 
the U. P. Encumbered £»tates Act is the insialment 
value of the debtor's proprietary tights in land. The 
occasion for its determination doe> not arise unless the 
sum realised under Ss. 23 and 24 is insufficient to liqui¬ 
date the debt. Land on which bouses are bniit in the cit| 
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U. P. ENCUM. estates ACT (1934), S. 26. 

would not come within the meaiimg of the words 'pro¬ 
prietary rights in land’, Land, in the Encorabeied Estates 
Act, has the special meaning of a share or of an interest 
in a roahal. {Shirreff, S.M. and Sathe, J.M.) 
Sajjali Begum v. dwarka Dass. 1912 R.D. 697 = 

■ 1942 O.W.N. (B.B.) 669 = 1942 A.W.R. (Rev.) 431=' 
1942 O.A (Sopp.) 467. 

- 3 . 2&~-0biectitm as to inclusion of mortgagee 

rights in debtor's property—Proper stage to raise— 
Raising after final award, when justified. 

Though the proper stage at which an objection as to 
the inclusion of mortgagee rights in the debtor’s pro¬ 
perty has to be raised is when the valuation statements 
are under consideration under S. 26 of the U. P. Encum¬ 
bered Estates Act, yet it is open to a party to raise such 
an objection against the final award itself provided it 
had not been raised and disallowed at any earlier stage 
of the proceedings. {Sbirreff, S.M and Sathe, J.M.) 

Shri Lalw. Harpal Singh. 1942 O.A. (Supp.) 
474 (1)=1942 O.W.N. (B.R.) 694=1942 A.W.R. 
(Rev.) 448 (1) 

——S8.'27 and Repayment period — Extension to 

maximum period allowable—Justifying circumstances 
— Creditor, if affeeted. 

The perioc^of repayment may be fixed at 20 years, the 
maximum allowable under the law. where the debtor is 
a widow with minor children to be educated. The alteja- 
tion in the period of repayment does not affect the 
creditor who will be given Government bonds for the 
full amount due to him. {Shirnff, S.M. and S(^h^ 
J.M.) FazluNNISA V. Ram LaKhan Lal. 1942 O 
A. (Supp.) 468(1) “1942 0. WN. (B.R.) 692=1942 
A.W.R. (Rev.) 442 (1). 

28 and ^^--ffcaring cf appeal agaiMt 
inUrlocuiory order after final award had become 

‘*^The hea^ingof an^ appeal against an 
order in liquidation proceedings after the final 
tion award has been made and has become absolute 
(not having been appealed against) would be infrucUous. 
As the final award has become absolute any considera¬ 
tion of an objection against a previous interlocutory 
Sr would be of no avail. {Satke. J.hf.) HaZ.aRI 

IaL t. KHAR^AG JEET. 1942 O.A. (Supp.) 470(2) = 

1942 6 .W.N. (B.B )70S ( 1 ) = 1942 A.W.R. (Rev.) 

31 and 25 and Oalted Provincea Estates 
Art S placed by S* 32» U» P • Act^ if 

AAli/t to trocudingi under U* P • Enc* Est. Act. 

limit placed by S. 32 of the U. P. E^t. Act on 

of Dioprietary interest cannot refer to prowedings 

Ir t? P Enc. Est. Act, for the latter Act does not 
““ tpmoiate sale of proprietary rights in land by a Court 
TeSion T. The e.e.hod of heeling «n,h 

fert<.d and unprotected land when a mortgage has 

S. 25 is dealt with in S. 3l of the 
£ I Fst Act and that secti^i does not contemplate any 
A S iansfer of protected land. (SAirre/T. S. M. and 

kind of tran” j'j Gukua y. Godhan LaL. 

/‘WR (Vev.) 335=1942 O.A. (Supp) 861= 
n W N (BR.) 602=1942 R.D. 730. 

1942 ^,^'^^]^pp!icability—Ero^rty given in lieu of 

D/ltMrv of, if can be resisted. 

Encumbered Estates Act covers 
S. 35 ol ’ ■ erty is given to thecreditor only m 

even not usufructuarity mortgaged. If the 

liett of ‘ rest of which the plot was given to the 

on which a dwree has been 

‘ favo« against the debtor then ft' 
oassed m bis wvo & . mterest. It 


U. P. ENOUM. ESTATES ACT (1934). S. 36. 

NaRAIN RaI V. ShbO PUJAN Rai. 1942 O.WN. 
(B E.) 201= 1942 R.D 267=1942 A.W.R. (Rev.) 
261 (2) = 1942 O.A. (Supp.) 277 (2). 

——Ss. 35 and 18 — etppUca/ion by one of the mort¬ 
gagors—Decree against him alone—Application under 
S. Vi—What could be given. 

Where only one of the mortgagors apply under S. 4 
of the Act and a decree is passed against him only, the 
rights of the mortgagee are extinguished against him 
only to the extent of bis share and are not extinguished 
a^inst the other against whom no money decree has 
been passed. Where there is no division of shares 
between the two mortgagors,ilhe applicant mortgagor is 
under S. 35 of the Act entitled only to symbolical 
possession over his share of the-proprietary rights. 
IShirreff, JM. anJSathe, A.M.) CHANDRA PRAKaSH 

V. ABDUL Majid Khan 1941 O.A. (Supp.) 948 = 

1941 A.W.R. (Rev.) 1197. - 

—S. Z5—Application under—Mortgagee whaff 
debt was not included in the list of debts and was not 
adjudicated upon, if can object to delivery. 

In an application under S. 35, by the debtor for 
delivery of possession, a mortgagee whoi,e debt vsas nut 
included in the list of debts by the debtor and who had 
not appeared before the special Judge and whose claim 
wus not adjudicated upon cannot object to the delivery 
of possession of property covered by the mortgage. 
iSathe, A.M.) BaKHTaWARI v. BaKHTaWAR. 1941 
R.D. 1108=1941 O.A. (Supp.) 928 = 1941 A.W.E- 

^ -^g 36—Bar to obtaining possession—Property 

not mentioned in list—Decree putting an end to morl- 

^**fhe^^fact*that the list accompanying the decree does 
not show a particular item of property is not an absolute 
bar to possession being given to the debtor of that 
property where the decree states that the mortgagw 
fights under the mortgage deed relating to 
«h9l1 ct)m 6 to an end. \Shtfriff% S. ^nd Satkt^ Jo 
M) Tajxmmul Husain v, Hemchandra mukher* 
f I942 O-W-N. (B R.) 118= 1942 O.A (Supp.) 49 
=.1942 A.W.R. (Rev.) 49=1942 R.D. 160 
_S- Z^-Deeree against father alone for hs share 

ment, the special Judg p . . then delivery of 

father alone for his sba, 0 ‘vKs. if they 

possession can only should first make the 

want delivery them for their 

special Judge pa^s a 4 /f raNWaRI i'. 1 'aRTaP 

s^res of the debt A.WR. 

Singh. 1941 O.A. (Supp) 

‘?!!:’s“’ 35 -DeUvery 'of posKSsion-jJbjeclion by 

moitgagee whose Jeri!d”"kt'aTES 

under S. 4—if open at that stage. on the 

An objection to the delivery of 

ground that neither the P‘®If‘y "" Sll application 
was mortgaged was disclosed m the jj not 

ot .he U. P. f end ifhTnXse in 

open to a creditor at that ^ag - remedy was to 

viewfof S. 13 of the Act. T^ c S, 11 

have applied under the proviso newly adaea 
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(2)of Encombered E>uies Act bytbe amending Act. 
(Sai/u,J.Af.) Ram Sakoop v. Tuksi Ram. 1942 
O.W.N. (B.B.) 6«1942 O.A. (Bupp.) 18 (2J-1942 
A.W.E. (Eev.) 18 (2)* 1942 B.D. 6. 

■«* ' — -8. 86 —Moftiaztd proptrty ailetted It mortgatf* 
at partition—Mvrtsuzor if canatk for lU tramfer. 

Where at a panUion propejiy incwtgaged to a co- 
barer by another co-iibarer U aliotted in (ull proprietary 
rights, he is entitled to *o bold it. The inongagor 
having lost all rights over it cannot seek to obtain a 
transfer of them under S. 35 Of the U. P. Eacumbered 
States Act simply because of a decree p«s>ed in bU 
favour by Special Judge In Encumbered Estates Act 
proceedings. (Skirrtff, S.fd anJ Satkr, J Af.) KaM 
SOMIRAN Tkwari V. HIRA TEWari. 1912 E D 729 
»ld42 OA. (Supp.) 406-1942 O.W.N. (EE.) 
601-1942 A W.B. .Bev.)d79. 

— 8. Vi—ilortgatt tf joint tf tf 

tht proprutert afttr a joint appiitation undtr S.kt/ 
tkt Att—JmpUadtng tf ttktn at kii ktiri'-SnkugiKnt 
tomprtmiu dttru h tkt tpitial Jndgt afiding mjy 
tkart tf tuniinng app/ieanti—Cnutrnttitii and tfftit. 

Where two sets of propiieton of Joint iir plots Dort- 
gaged them Jointly and later on applied under S.4 of the 
U. P, Kacumbeted Estates Act and ooe of them died 
the others were labsiituled at the heiis of the deceased 
peitoo. Oo a dispute as to whether the share of the 
deceased proprietor had already been sold or not the 
matter was compromised and a consent decree was pass¬ 
ed by special Judge against the surviving debtor appli* 
cants for their sharee of the mortgagni debt only. 
When tboee debtors sought to obtain posMS»ioa of the 
entire rtr oiigiiially morigagtd it was ktid that the 
■peaal Judge's decree must be held to mean that the 
deceased debtor had no tnort share left at the licae of 
the decree which could pa« oe to the surtirae and 
that since the latter had ue right in that share the) bad 
also no liabtUllee and that bewot tht survivon were only 
entitled to symbolical pnwAie over thdi share in the 
ttr plots which wart Jolttlly mortgiged by them and the 
deceaad. {Skiriti, S. Jd.and Satkt, J. .V.) NaCg- 
fHAR RaI ». GUCHsNI. 1942ED 9U-19i20-W. 
N. (B.E.1 8&2-1942 A.W.B. } 260-1»42 0. 
A. (Bupp.) 266. 

ifkti •• fko fit 


wiuiH h- *5 


of the U. P. 

that be bad 


•B. Zb—MnrtgmgH 

nmputm trmm tn*»f n lolrwam-t r 
ptiot It mowt/mgit. 

When m an spphtaMm 
TenatKy Ail Ibe 
taeeac^^lMi* tbe piote in ijuwtu 
a eMage^ of tkn and the asUSm tw the 
hies as ■eb-tcnaal m tee* prior ic the Hm 
It MSea>»nahle iBte««»;« to draw thai 
tho^ ta he a eab »■ mU In the af the 

tBMt^ 

NaAfti»siaiM>ii S. nampaT hvu<t IMl AWE 

iiM (1) - mi o A.•<<«».) Mi. i:. 

• U-Xm ^ 


0. P. ENO0M. ESTATES ACT (1934), 8. 86.! 

LaL. 1942 0 a. l.8upp.) 402-1942 A.WJt.CEew.) 
376=1942 O.W.N. CB.E.) 627. 

— — 8. 36— A'arwrr tf prttudingi HHder—Quutiom tf 
title, kov afftcUd by delivery of pttstuion. 

ProcKcd'iogs uncer 3. 35 of the U. P. Eocumbered 
Estate* Act are summary^ proceedings aod do oot settlm 
question of title 6naity. Hence it u open to a tenant 
who has been ^spoesessed by an Older under S. 35 to 
file a suit for declaration of his rights as a-tenant. 
{,Skxrr<g, S.M. and Salke, y.A/.) RaM JaTaN RAM v. 
BhaCWam PRASAD. 1942 A W E. (E«t.) 428= 1942 
O.A. < Sgpp.) 464-1942 O.WH. tB E.) 625. 

-S. %b—Ordtrt under — Pendtnty tf appeal! 
agaimt ordtrt tf ipeuat Judge—Proper pneednre. 

Where appeals are 6kd against the orders of the 
special Judge to tbe ^strict Judge and High Court If 
the debtor applim under 3^ 35, it is fuiita to pass orders 
dependent on tbe varjdng fortunes of tbe appeals The 
3 D. O. should delay the trans'er of posscssiOD on the 
ground of tbe pendeticy of the appeals even in (he vary 
hrst instance. {Saike, JJi.) RaM DayaL ». 3a1>H0O 
Ram. 1942 O A. (Sapp.) 68 U)-1942 A W.E. 
>E«7.)62a}*^942 0.WN. (BE.) 188-1942E.D. 
204. 

a. ^—Prteiidingi under—Proper Uage. 

Proooedii.gs snder S.3S, Unitod Pruvisces LMunbered 
Estates Act, can surt ooly after tbe decrees are sent by 
tbe bpeoal Judge to the Collector under 3.19 of the Act. 
Any oidtr as to rmtocaikm of poisesetoa at any earlier 
stage is piemature. {Skimf, SM. and Satke, 
JM.) BlNUkSU^AJll SHURVLr. jHAlJtR. 1943 A. 
W.fi. (E«T ) 864 ( 1 )= 1942 O.A. (Bupp.) 880(1)- 
1942 O.W.N. (B3 ) 664 (2)-1942 E.Q 7U (2). 

' ■">. ib—Prepnetary ngkti dtliutrad—Steami 
appli.atitn in retptil tf iL'p m lamd—C>mprten.y. 

Where cat eppbcaUon eader 3. 35. proprietary nghta 
are daltverad to the debtor. a seoaad appheaboe under 
3. 35 fur the dcUvery vf posaeaMoe of a shop alteged to 
have been bciU b) the mortgagee u quite cuoipeleat. A 
Q*U suit is for thu purpose «mo there is 

35 specr^iy u>«i.icd for the Icttcil of debtor*. 
^Satbe.d.M) JOTa Ram r. MaHaBiR 3l)(Cll. 1941 
ED lUl-miOJk. (Bupp )9M(1)-1941 A W. 
E (B«t ) U67 (1). 

B.S6 —get p^iieiam mnj.-* — 4/p,'uimt, 

ifiti tf mtrtgigtt ptrfriy ar^4-.'/>«g ta 
pife0mong<igf—ydt»lgagtrlbiugk tkamm it srrdtitt, 
mt dterff puma ty Spmui Judge—Mfeel. 

W hM a pormaaeut Imsw of 
velsaiv to pay od the Mrtgaii M 
a—I au Mmt end Hifbkm mndm the t>. f. 
iaaiei .Ait and show* the 
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V. P. BNOUM. ESTATES ACT (1984), S. 36. 

a iona fide lease. Proceedings under S. 35 are mis¬ 
cellaneous proceedings and do not settle the matters in 
dispute finally. Hence where a claim to r«ain culti- 
vaiory possession of the mortgaged property Is rejected 
in such proceedings the claimant has still a right to es* 
.tablisb his title to the tenancy claimed by him by means 
of a regular suit. {SathtyJ.M.) BlSHUN DaYAL 
Mathura. 1942 O.A. (Supp.) 173 U) = 1942 A.W. 
E. (Rev.) 1B3 (1^=1942 O.W.N. (B.E.) 604. 

-S. Right to transfer of potscsuon of property 

given in hen of intereH — Onus—Rights of sueh irons- 
ftree. 

If the debtor applicant claims restitution of a plot on 
the ground that it was transferred only in lieu of 
interest, the onus U on him to show that it was so 
transferred where the plot is not specifically mentioned 
either in the list of property filed by the defendant appli¬ 
cant before the special Judge or in the list of property 
sent by the special Judge along with the decrees to the 
Collector under S. 19 of the Encumbered Estates Act, 
the debtor applicant cannot be given possession' of it 
when the opposite party claims it as his statutory ten¬ 
ancy. A transaction involving a transfer of land in lieu 
of interest is not identical with a legal mortgage of the 
same where proprietary rights are transferred. When 
laud is given to a person in lieu of interest without the 
fixation of any rent on it the transferee become its 
licensee and is liable to ejectment when the debt is re¬ 
paid. But if a definite rent is fixed on it, then be 
becomes its tenant and the only’effect of the cirwm- 
stance that the land was given in lieu of interest will M 
that the rent will be liable to be set-off against the 
interest due on the debt. i-Shirrelf^ S, 

J.M.) SHEODAT V. JHINOURI. ^ 

212^1942 O.W.N. iB.E.) 346*1942 R.D.434 

1942 A W.E. (Rev.) 192. 

g 35 —of transfer of possession—Tempie 

‘’^ASor applicant’s share in » .temple can 

be said to be hU property*and as such 

subject of transfer of possession under b. dh. u. ^. 

Encumbered Estates Act. IBs .‘j'® 

Share of the offerings U not very different f'orn the 
oossession of a co-sharer’s in an “hdivided mahM. 
fsathe J M.) MUL Ram f. DURG SINGH. 0. 

A (&PP.)39 (2*-1942 A. W R. (Rev). 89(2)= 
1942 0 W,N. (B.R) 64= 1942 R.D. 96. 

——S. 36—T'rwr to creditor to file objeetiom and to 
trove them—Necessity-Orders in » kurry-Propnety. 
^ A creditor should be given some time at least to file 
his objections to the delivery to the debtor and to pro« 

them Orders under S. 35 should not be passed m loo 

ISa hu,f5 «i.h.ut givixig .h« credUOr .«ch an oppo,- 
{^liht J.M-) Masihuddin Ahmad ». 
WahMODDInH^er 1942B.D. 238 = 1942 O.A. 
(Sapp) 108 ( 2 )-1942 O.W.N. (BE.) 172-1942A 

XZ^Transfer of possession—21 

lubiect to conditions of mortgage.. , _ , . . . „ 

Under S. 18 of the U. P. Encunilwrtd Estates Act all 
»he rights arising in a mortgage ctase to exist when a 
^tmole money decree is passed. Hence the conditions in 
iL,. mortgage cannot be applied to transfer of possession 
IndPr S 35 of the Act. ithe, / M .) DaLBAHAUUR 
'StcHV RAJA Singh. 1942 0 W N (B B.) 181 - 
Sb-B. 247 = 1942 AW.E, (E^vJ 168(1) = 1942 
A esupp.) 188 (!)• 

la ^^Transftr of possession—Notice prior to— 

Neeesiiiy^^^^^'*^^' material inhere knowledge's 
the Act does not require it, it is desirable that 


V. P. SNCTTM. ESTATES ACT (1934), 8.46. 

notice should be given before possession is transferred to 
the debtor under S. 35 of the U.P. Encumbered Estates 
Act as there may be many grounds on which a debtor’! 
right to possesion under the section' can be challenged' 
But where the creditor has bad full knowledge ot the 
proceedings and had even applied for stay long before 
ihe actual date of the order, the mere non service of a 
notice cannot be urged as a ground for setting aside an 
order transferring possession. (Shirreff, S. M. and 
Sathe.j.M.) Tajammul Husain t/ Hemchandra 
MUKERJI. 1942 O.W.N. (BE) 118*1942 O.A. 
(Supp.) 49*1942 A.W.B. (Rev.) 49=1942 R.D, 
150. 

- -8 . Zt—Transfer of possession of property m 

hands of mortgagee's son—If and when can be had— 
Heir of morigagee not added on latter's death pendente 
Wxt-Effeet—proper procedure to be adopted. 

Where the property is in the possession of the heirs of 
a mortgagee creditor on the latter’s death, it is only if 
the debtor is entitled to it in one of two ways, wi.Hl) by 
the passing of a money decree against him under b. 18 
of the U. F. Encumbered Estates Act and (2) by the 
wiping out of the creditor's claim completely under S. 13 
of the Act that it could be transferred to the debtor. 
Hence where during the pendency of the application 
under the Act the morigagee creditor dies and his heirs 
are not brought on record, the proceedings abate as 
again.thim. After decrees ate passed against the res 
and forwarded to the Collector, the debtor cannot ask for 
transfer of possession of the property of ‘Je deceased 
creditor as there is neither *under S. J 8 nor is 
the creditor’s claim completely wiped out under S. 13 of 
the Act. In such a matter the proper thing would be to 
hold that proceedings do not abate on failure to add 
legal representatives and that it is the doty of Cou« 
compel parties to bring the heirs on record so that the 
matter might be finally decided for the benefit of both 

SHKI GOPAL p CHONNI la... 

1942 A.W R. (Rev.) 71 C2)“1942 0^ 

(2) = 1942 O.W.N. (B E ) 104= 1942 R.D. 136. 

__.S Zfs—Transfer of possession under—Nd-nottu 

to creditors- Obiectsont-Proper j, ^ 

Where without giving notice to the ci’ed'torJ 
transfer of postession ui\der S. 35 of the U. • 
tals Act. and the creditors raise objections 
cannot be summarily rejected on ‘be ground 
.es^ion had already been d*bvered. ^ 

net by h ^ 

Proper remedy. , nio/tgaged 

Thi- possession of a plot which „ansferred 

nor includetl in the pf.’Act to the debtor. 

Where the debtor neither applies^ properties to be 

a plot, nor is it ne? rthel^s transfers 

transferred but the ^“['jheTemedy is by an application 
possession of such a p ^ separate suit 

u„d,r0^2I.K m. C F ; ,, 

“ y.B,) 567=m2 

againit final award-Obieetion os 

-.'b'yTh. Sp«u. Judge .0 •« 
S. D. O' along with the decrees under b. 
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XJ. P. BNOtm. E8TATBS ACT (1934). 3 45. 

ol EnCttoiliered Eitates Act no trees were shown and no 
appHcaiion (or their inclusion in the Sale under S. 24 
was made before the award was declared, it U late 
to raise an objection on that ground for the first lime in 
an appeal against the final award. (SatAe /.•!/.) 
SaT\’aNaRaiN V. MOHD. ZUBair. 1942 B D. 713- 
1042 A.W.B. (Bev )'590 (1)»1942 O.W.N. (BB.) 
685-1942 O.A. (Supp) 416(1). 

-I' 8|_ 46 And 24 —Apfeal agaimt final liguidaticH 

•ward—Jif^gilatioH of eihcfimtagunst pnparation of 
post slump taluaiioH already disposed of and not 
appealed against. 

Where objections against the preparation of post 
slump valuation are raised and disposed of but not 
appealed against they cannot be once again re*agitaied 
in an appeal against the final liquidation avard. {Satie, 
y.fif.) RaMCHANDRA p. MST. KaMU. 19420-W-N. 
(B.B.) 701 = 1942 O.A. (Supp.) 486 (2). 

. 8 . 45 — Appeal against order for payment of 

Couri^fee as on review—Omission to implead all eredi- 
tors as parties — Defect, if fatal. 

Where an application to vacate a compromise decree 
passed in his favour under S. 9 of the U.P. Enc. Estates 
Act made by a creditor is directed to be treated as an 
application for review by the Special Judge and proper 
Court-fee is ordered to be paid thereon and the creditor 
appeals against such an order, all the creditors who were 
parlies to the application for review should be made 
parties to the appeal as al) of them are interested in the 
application. Omission to implead some of them is a 
fatal defect and would entail the dismissal of the 
appeal. {Agarwal and Madtley, //.) ABDUL MOEEl) 

V. L \L AST BUJA PraSaD SjngH. 2011.O. 111 = 16 
E.O. 53=1942 0 A. 204-1942 O.W.N. 268=1942 
A.W.B. (0.0.) 192-A.I.B. 1942 Oudh 363. 

. .1 - fl 46 — Appeal against refusal to transfer pos’ 
session and appointing receiver—Opposing creditors 
alone made parties — Effect. 

Where the S. D. O.. refuses to transfer possession 
and decides to appoint a receiver at the instance of 
some only of the creditors and an appeal is filed by 
the debtor impleading only the opposing creditors, the 
appeal though not incompetent, can proceed only in 
respect of the S. D. O.'s order legarding the appoint¬ 
ment of a receiver and his order refu-'ing to tran>fer , 
possession only so far as the property in possession of 
the opposing creditors is concerned. {Skirrcfi.S. Af. 
and Satie, J. Af.) ALI HaMMAD y. PAPB.\Tl. 1942 
OW.N.(BB) 123=1942 A.W.B. (Bev) 88(2)- I 
1942 O.A. (Supp) 101 ( 2 )= 1942 E-D. 167. 

- 3 ;. 46 and \\~-Appeal by creditor agaimt deti‘ ] 
sion of objeetiOH in favour of objeetor — Parties— \ 
Campeteney of appeal in the aisenee of all tie creditors 
as parties. 

Where an objection has been decided in favour of the 
objector against the creditors and one of the creditor 
appeals against it impleading the objector and the appli¬ 
cants as parties, the other creditors cannot be adversety 
affected by the decision of the appeal and if so need 
not be joined. If the appeal succeeds they will get (he 
benefit of the success and if it fails their position will' 
remain unaffected. Hence the appeal without adding 
them as parties is not incompetent. {Agarwal and 
MadeUy, JJ.) Har NARAIN PraSAD v. ASHiQ ' 
HUSAIN. 17 Lock. 636= 199 I.O. 808-14 B.O. 617 1 
• 1942 OW.N. 127-1942 OA. 73-1942 A WB. 
(0.0.) 96-1942 B.D. 826=A.I,B. 1942 OotUi SIS. 

- B. Appeal by deitir—MaintasHobilitf— \ 
Failure to implead all creditors. ' 

An appeal by the debtor would be maiutalnable area 
Ibougb ail the creditor* ar* not Impleaded if the excluded 


U. P. EHOUM. BSTATEB ACT (1934). 8 .45. 


Creditors would not be prejudiced by reason of the 
appeal being allowed. {Agarual and Madeley, JJ.) 

Sarwak Sultan Brgam v. Sheik Abdul Halim. 
2021 0.164-14 B.O. 674-1942 O.A. 124-1942 0. 
W.N. 202=1942 A.W.B. (0.0.) 145-A.I.B. 1942 
Oudh 832. 

- S. 45—Appeal by debtor for reduction of credi¬ 
tor' s claim—Maintainability—All creditors not im“ 
pleaded. 

Where the debtor applicant appeals to get a creditor's 
claim reduced, it is maintainable even though all the 
credNbis are not added as parties because if be succeeds 
it cannot possibly do any harm to. but will rather be in 
the interests of other creditors. {Agarwal and Madeley, 
JJ.) Durga Prasad Singh v. Samshek Bah'adur 
SINGH 2011.0. 616 = 15 B.O. 102 = 1942 O.A. 131 
-1942 O W.N 205=1942 A W.E. (0.0.) 162=1942 
E.D.539=A.I.E. 1942 Oudh 317. 

■ ' Ss. 46 and 35— Appeal in respect of plots not 
objected to before S . D 0. — Competency. 

W’here a^reditor fails to object before the S. 
D. O. as regards the transfer 'of certain plots 
under S. 35 of U. P. Encumbered Estates Act, be 
cannot in an appeal against the disallowance of h!s 
objections irrre'.pect of other plots, raise also objections 
in respect of the ’former set of plots. {Shirreff, S.M. 
and Satie. J.M^ RaM SumIRaN TEWARI V. HiRA 
TewaRI. 1942 B.D. 729 = 1942 O.A. (Supp.) 406 = 
1942 O.W.N. (BE.) 601 = 1942 A.W.B. (Bev.) 379. 

' ' Ss. 45 and W— fppeal— Maintainabslity— 
Failure to implead all creditors. 

Appeals by unsuccessful claimants against orders on 
objectionsunderS.il are incompetent if some or all 
the creditors are not impleaded in cases where they may 
be affected adversely by the result. {Bennett and Agar- 
wal, //.) LAKSHMI NaRAIN V. SaTGUR NaTH. 
199 1.0. 801 = 14 E.O. 621=1942 O.WJJ. 248-1942 
OA. 185 = 1942 A.W.B. (0.0.) 178=A.IE 1942 
Oudh 339. 

-S. 46—Appeal—Parties—Absence of some of the 

creditors in appeal as parlies—If fatal to maintainabi¬ 
lity of apoeal. See 1941 Dig., Col. 1175. RameshwaR 
V. AjuDHiYA Prasad. 17 Luck. 176. 


-S. 4^—Appeal—Parties—All creditors not made 

parties in appeal by applicants under S. 4—Compe- 
teney of appeil. 

Where in an appeal under S. 45 of the U. P. Encum- 
beied Estates Act by the applicants an3er S, 4 ot the 
Act U\e creditors generally would be benefited if the 
appeal succeeds, it U immaterial whether all the credi¬ 
tors are made parties to the appeal. The appeal it 
competent even when some of them are not ImpiTaded 
as patties, {fiennett «*»»*/-4farsM/,//,) jHAU Slwru 
V. SURAJ B^RSH SINGH. 200 I.O. S26=lfiP n 
=1942 B.D 633=1942 O WN. 866=1942 A Wp 
( 0 . 0 .) 228= 1942 O.A. 249-A.LB. 1942 Oudh 889 * 
-Sb. 46 tnd 14—Appeal under S 45 am, 

Where on the disallowance of the claim 
under S. 14. U.P. Encumbered Estates Act an 
filed under S. 45 of the Act. all the crediton tbSd iS 
made parties as they are also interested in th* ^ 
Hence the failure to implead them as parties is 
the maintainability of the appeal. 

.Vadeley, JJ.) SaUBHaGYAWati 
COMMISSIONER OF KHERI. 201 LO 174-lK bT? 

62-1949 O.W.N. 800-1942 

B. (0.0.) 206-A.I.B. 1942 Oudt 897 
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U. P. ENCUM. ESTATES ACT (1984). S. 46. 

Where in an appeal against a money decree passed in 
favour of several creditors some of the creditors in 
whose favour the decree is passed are not made parties, 
the whole appeal must fail wbtre the relief against those 
creditors could not be separated from that of the rest. 
iSAtrre^, SM ana SatAe, J. Aj.) NARAIN DUTTv. 
KunjLal. 1942E.D. 486 (1)« 1942 0 W N.(B.B.) 
Sa? 11 ,= 1942 A.W.E. (Eev.) 277=1942 0.A. ' 
(Supp.) 303. 

-S. 45 and Limitation Act (1903) S. b-Apph- 

cation after timitaiirn to add creditors left but in an 
appeal under S. 45 —Sufficient cause to excuse detap— 
Ignorance of law—Absence of opposition by those credi¬ 
tors. 

Where an application after the expiry of liniitatjon 
for the filing of an appeal under S. 45 of the U.P.E. Est. 
Act is made for the addition of certain creditors who 
had not been made parties to such an appeal, it could 
not be pleaded as a sufficient cause to excuse the delay 
that the creditors concerned did not object. Nor could 
ignorance of law as to addition of parties be so pleaded 
{^Bennett and Madeley, JJ.) Dv. COMMISSIONER. 
FvZABAUt/. ChhedI TEWARI. 203 I.O. 679=1942 
O.A. 336 = 1942 0 WN 438*1942 A.W.B. (C.O.) 

292 = A.I.E. 1943 Oudh 67. 

— 3 . Omission to implead a creditor where 

reluf claimed is common to all — hffect—Propriety of 
converting such appeal into revision. 

Where the relief claimed by a debtor in the appeal, is 
common to all the creditors, if one of them is not made 
a parly to the appeal, the order of the lower Court be 
comes final as against the particular creditor and his 
non-inclusion as a- party is fatal to the appeal. The 
appeal cannot be converted into a ^ 

enable an appellant to get over a legal 
own negligince. i^Sathe /.-V.) ^^1942 

DEVI PraKASH. 1942 O A-(SttPP > 470 
O.W.N (BB.) 699*1912 A.W.R. (Bov,) 444 (.1). 
_(as amended In 1939), S. 45 (2 

appeal-Masntainability-Pirst appeal deeded before 

date of thramending Act coming into force. ,, 

Where a first appeal Is decided by the >ower appellate 
Court before 30th September. 1939, no second appeal 

vZdhe but if the Lt appeal is I e 

before such date, a second appeal would obviously lie. 
(Thomas. C.J., Bennett. Ghuiam Hatan. Agorwal and 

^Madeley. jA . BINDESHari f 

BAHADUR Singh. 204 1.0. 92=1948 Wb 

1942 O.A.'607 = 1942 O.WJT. 740-A.I.E. 1943 

Oiidh 8 51^ Rules. 

22-Scope of K. t-Cross objections in appeals under S. 

45— Maintainability. j j e i.i < 

Accordinc to R 6 of the roles framed under S. 14 of 
the U P Encumbered Estates Act the whole of the C. 
p Code is applicable to the ptoceedings under the Act 

unless those provisions are inconsistent with the provi- 

"J,' of the Encumbered Estates Act and of the rules 
framed thereunder. As there is nothing m that Act and 
the rules which conflict with O. 41, R. 22. it follows that 
cross objections in an appeal under S. 45 of the Act 
«m.ld!ie. (Ghuiam Hasan and Madeley. JJf) SaR 

AHMAD*'. MaNNI Lal. 203 I.C. 449 = 16E-O- 
012=1942 A.W.E. (0.0.) 309 (2)=1942 O.A. 873 = 
1942 0 W.N. 686 =A.I.E. 1943 Oudb 88 . 

P 45 (2)—Kighl of appeal—Law governing— 
• of'Encumbered Estates Act after ibe dec!- 

• h.. the soecia! Judge and before decision in appeal 

'“^SeSnd appeal if lies. See i9Al Dig. Col. 1176. 
r bakhsh Singh v. amar Krishna NaR- 
^N ^NOH. AXB. 1M2 Oudh 29 (2). 


U. P. ENCUM. estates ACT (1984). S. 46. 

-Ss. 45 (2*a) and 11— Appeal—Parties—Dismis¬ 
sal of objection under S. 11—Absence of all creditors as 
parties—Effect. 5fe 1941 Dig., Col. 1176. BishunaTK 
PRASAD V. SaRJU SaRAN TEWARI. A.IB 1942 
Oudb Id 

■'■ — S. 46 (2-a)— Right of second appeal—First 
appeal filed before amendment but disposed of after 
amendment—Inference of retrospective effect by impli¬ 
cation. i’«l94l Dig,, Co). 1176. KANI2 ABID v. 
ANRUDH Singh. 198 l.o 760= 14 B.O. 441 


LbK* fcJAAWVaAi WkVW 

——S. 46l2-a)—Right of second appeal—If retro¬ 
spective—Original order prior to and appellate order 
subsequent to amendment, 1941 Dig., Col ll76, 
UAOAT Husain Mahomed kazi. 1981.0.596= 
14 B.O. 421. 

-S. i 5 ( 2 - 9 i'—Second appeal under—t,ompfteney 

-First appeal filed before September, but 

decided after that aate. 

(Per Full Bench—(7*>io«(W,C./. and Ghuiam Hasan, 

/.dissenting)!— c. jc \ 

' A second appeal lies under S. 4.) (Z-al 
of the U. P. Enc. Estates Act as amended by 
the U. P. Encum. Est. Act XI of 1939 which came 
into force on 30ih September, 1939, where the first 
aDoeal to the lower appellate Court was filed before, but 
decided after September, 30, l939. {Thomas, C./., 
Bennett, Ghuiam Hasan, Agorwal and hfadeley JJ.) 
DeBI PRaSadv. Phundan LaL. 201 631=16 

BO. 77 = 1942 A.W.E. (0.0.) 177= 1942 0 A. 189 = 
1942 O.W.N. 261=A.I.B. 1942 Oudb 291 (P. B.). 

-S«. 46 ( 6 ) and Va—District Judge deciding 

appeal prior to Amending Act of 1939—Pevifieu, 
eZpeteney-/f affected by being filed after new - Act- 

Conursion into second appeal. 

Where a District Judge decide* an appeal ‘J® 

Encumbered Estates Act Amending Act oflW 

the decision is final and Cl. (5) of S « bars interfer¬ 
ence in revision with such an order. Jb s ^‘lilon i* 
unaffected by the fact that the rev! ion w filed after he 
amended Act came into force. Nor could such » 

be converted into a second appeal as that would 

giving retrospective effect to the provisions of the 
Act introducing the right of sMond 
C./. and Ghuiam Hasan, J.) SHEO NaTH fr. ^ 
Shankar. 1942 A.W.B. (0.0.) 339 (2)-10*2 0. 

^ S. ^—Application under—■Maintainability — 

Cas€ not pending but decided. Act. 

An application under S. 46. Encamped E«ataA«. 

can be made only when a case is pe g jnjppij. 
it has been decided and hence S. *6 would W m pp 

cable to a case where the special J y/) 

decided on a claim. 203 1 0.641- 

DBBi Bakhsh Singh Ram ^ 

1042 O.WJi. 738 = 1942 O.A 

Oudb 132. trnision in easts aPPetlable 

-S. ^^Cmpeteneyof r^ 

to Board under S. 'l^“‘jf"p^visioni of S. 46 of the U.P. 
There is n^hine ,he entertainment of a 

Encumbered Estate A appealable 

revision appitcation 5 45 ^ Though such an 

to the [Igal the question whether In such a 

caT. .be Bea.d 'j.h 

discretion of thj O.A ( 8 npp.) *02- 

Sainthwak V. ORI O.W.N. 'BS.) • 

-Revision in appeaMU^- p Encumbered 

Court cao iptericri even l» 
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U. P. BHOUM. ESTATES ACT (1W4). 8. 46. 

mattm of tvt In rtrtslon and Us jarisdiciion Is not 
conflood meffly to setting right defects of a legal nainre 
or of prooedare or of Jurisdiction. Bol simply because 
the Buard has this power it woold not exercise it when i 
the points raided in the revision are such as could pro¬ 
perly have Wn raised In a regular appeal. (Salt/, J. 
J^.) PRASRAM SaINTHWaR O. ORI LAL. 1942 0. 
A. (Sapp) 402-1912 A.Wi. (Bar.)S76-1942 O. 
O.W.N. (B.B.)627. 

-8. 4$--Revision—Compettncy—Conection by 

Spedal Judge after sending decree to C^lector under 
S. 19. See 1941 Dig.. Col. 1177, HaRI Ram p. 
Shvam Bahadur. 19810.21-14 E.O. 571. 

I 8.46 and 0. P Coda 8 116 —Revision—0)m 
pelency—Decision of District Judge in appeal against 
dedsion of Special Judge of second grade—Proper 
fprum for revision. See 1941 Dig., Col. 1178. Kan- 
CHAN PRASAD V. HANSA. A.IB. 1942 Oudb 21. 

-s. i^Reviii<m,ifexeluJed by rigAi of etfptul^ 

Ditereiitn of Court. 

The wording of S.46. Encumbered Estates Act. is vepr 
wide and does not restrict revisions only to such cases in 
which no appeal lies. Nevertheless the Court will not 
ordinarily interfere in revision unless the applicant 
satU6e8 It that he had valid reasons for omitting to file 
an appeal even when an appeal lay. {,Sa’ke, J M.) 
Kali CharaN v. Chironji Lal. 1942 O.W.N. 
(B.B.) 742=1942 O.A. (Sapp.) 488(1). 


-S 48 and 0. P. Code. 8.116 —under 

—■ComptUney—Detinon of Hrtt appellate Court in 
Entum. Eitata Ad proceeding not open tos/eend appeal 

In proceedings under Ihe-Enc. Est.<les Act, a revision 
under S. 46 of the Act or under S. Il5 of the C.P. Code 
dees not lie against a decision of the lower appellate 
Court, where it is held that a second appeal does not lie. 
{Thomat, C.J. Bennett, Ckulam Hatan, Aganoaland 
Mad-J'V,//.) DeBI PRASAD PHUNDAN Lal. 201 
I.O. 631«16 -E.O. 77 = 1942 A.W.E (C.O.) 177- 
1942 O.A. 189-1942 O.W.N. 261=A.LE. 1942 
Oadh 291 (F.B.). 

- -8. Revision under-^Competeney—Order 

ref using postponement of mutation ease till disposal of 
proceedings under Encumbered Estates Aet-^Rrofer 
remedy. 

Where an application to postpone a pending mutation 
case till the disposal of proceedings under Encumbered 
Estates Act is rejected It can only be taken up in appeal 
or revision onder the provi-^ions of the U. P. Land 
Revenue Act and not onder the provisions©! the U. P. 
EncumbereiEslates Act though the ground for postpone¬ 
ment may have been based on S. 7 of the Encumbered 
Estates Act. Hence a revisio* under S, 46 of Kncnmberd 
Estates \ct would not lie MuRLidhar 

V. PIRTHI Raj 1942 0 W.N (B.E)629-1042 O.A 
(Bapp ' 369-1942 A.W B. (Eev.) S4S. 

——Si 46 and i^—Rigkt of appeal, if bars revision 


—Ditereiion of Court, 


The existence of a right of appeal does not bar the 
maintainability of a levUion, but a Court in its discre¬ 
tion would not ordinarily entertain a revision in a case 
where an appeal lies. It was keld that the fact that a 
party was unable to pay court-fee on appeal was not a 
ground for entertaining a revision instead. {Agarwal 
and Afadelev, //.) DfBI BaKHSH Singh v. RaM 
D8I. 203LO. 941-1942 O.W N. 738-1942 O.A. 
698-A.IE. 1948 Oadh 132. 

■ —8 48—5<i/e before sonetion of tiguidadem 

sektme-^Validily—Tranifer samitioned under S, 7 {S) 
—Absence of preiudite—lnSerfertmee, i f called for. 

Though transfers of property before the final sercMer 
pf the liquidation eebeme aih not permlseible, wUre the 


U. P. ENOUM. ESTATES ACT (1984). 8.138. 

transfer to a creditor is sanctioned under S, 7 (4) of the 
Act at the request of the debtor and no other creditor is 
prejudiced by it, interference under S. 46 is not callerl 
for. {Satke.AM ) SPECIAL MaNACBR. COURT Of 

Wards, Shapur Estates v. Raja Ram ASa Ram 
1941 O.A. (Bupp.) 913- 1941 A W E, (Rev.) 1182. 

-i-Sa 49(2), Proviso and Ab—Duty ofSveeial 

Judge to decide wkat debt is rteoterable from tukat pro¬ 
perty—Failure to so detide—Proper remedy—Effe/t of 

noi availif^z u . • 

The intentioiv of S. 49, U.P.E.Esl. Act read with the 
proviso, is that the Special Judge should decide what 
debts are legally recoverable from the ancestral propeity 
and what debts are recoverable from applicant’s other 
property. If he docs not choose to do so, it cannot 
done by the Revenue Court to which the Special Judge s 
money decree is merely sent for execution. The applb 
cant hag a remedy agaimt such a refusal of the Special 
Judge to decide in the form of an appeal to the High 
Court under S. 45(1) of the Act. But If he does avail 
himself of it. the proceedings of the Special Judge can¬ 
not be questioned In the executing Court and the decree 
has to be executed against the whole properly of the 
applicant, \Shirreff, 5". ^f.) SHARDA PFaRAD 
agarwala V. Shiam Lal. 1942 0 A (Sapp.) 349 
(1)»1942A.W.E*(E«R)328(1)-1942 O.W.N. (B. 
E ) 867. 

-8.60 and Specific Belief Act (1877). 8 42— 

Order for subeiHutton on death of applicant under Eft- 
cumbered Estatee Act—/f bars civil suit as to title to 
succeed the deceased. 

The Special Judge when be orders substitution of 
names on the death of an applicant under the Encum¬ 
bered Estates Act only decides sumn aiily who is the 
person prima facie entitled to represent the deceased. 
Hence it cannot bar a civil suit 10 decide the Stle of 
persons eniiiled to succeed to the property of the 
decea*ed. Such a suit is not barred by S. 42 Specific 
Relief Act. (Bennett, J ) iJJDFA PAL V. Sat PRA- 
5AD. 17Lnck. 665=199 I.C. 673-14 E-O. 611= 
1942 B.D. 316= 1942 O.A. 96-1042 AWE.(0.0.) 
117 = 1942 O WN. 183-A.I.E. 1942 OudU 322. 

. ~ 8 . 60—Order for substitution of names on death 

of parly—Special Judge, if competent to revise. 

A prior order of substituiinn of names on death 
of a- party passed by a Special Judge In proceed¬ 
ings onder the U. P. Encumbered Estates Act can be 
revised by him subsequently, (fiertneti. J ) INDRA PAL 
V SatPraSad. 17 Lack. 656-199 I.O, 673-14 
R.O. 611=1942 ED. 816=1942 0 A. 96=1942 A. 

W.R. (0.0.) 117-1942 O.W.N. 163-A.LR. 1942 
Oudh 822. 

'—8. 64 (1) and E. 87— Case dealt with by Assis¬ 
tant Colleetor in pursuance of R. %7—Collector’s orders 
in regard to—If a\\xz vires. 

Where an Assistant Collector deals with a case satisfy¬ 
ing the requirements of R. 87, he has all the powers of a 
Collector in dealing with the case. Any orders passed 
by him are onlv liable to appeal under S. 45 or revision 
under S. 46. Hence the Collector has no power to pass 
any order in such case and if be does it U irregular and 
ultra virei. (Shifref. Jkf. and S-itke, A M.) RAJ 
DEVI P. LAKSHMI NaRain. 1941 O.A. (Sapp.) 929 
*1941 A.W E. (Rev.) 1160. 

-^^—8.64 (2 a)—Right of second appeal—Suit prior 
to amendment giving right of second appeal—Appellate 
order subsequent to it. See 1941 Dig., Col. Il77. AN- 
AND Bbhari lJ^L V. Mathura Prasad. A.LE. 
1942 Oadb29(U 

-3. 188 (4) and Penal Code(1860). 3.186— 

Atlachmeni-Weigbmeot of ai tides—ITopcr procoduis 
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; U.P. ENCUM. ESTATES ACT (1934), Rules 3.17 


V IP. ENOUM. ESTATES ACT (1934). Ch. V. _ _ _ 

—Obslrucdon to improper procedure—If an offence I defined in S. 2 (9) oftheU. P. Debt Redemotion Act 
under S. 186, I. P. Code, 1941 Dig.. Col. Il54. ' is inelevant in deciding whether protection sbouid be 

Emperor t-. Mahomed Shafi. I.L.R. (1941) All. . . 

6S9. 


“Oh. V— Liquidation proceedings — Addition of 
legal representatives—Duty of Court. 

Where a decree has been transferred to the Sub’ 
Divisional Officer for liquidation the duty of bringing 
the heirs of a deceased party on the record is not on any 
of the parties but on the Court itself; for none of the 
parties can be said to be an applicant at that stage and 
the doty of completing the liquidrtion lies on the Court. 
{_Shirrtff,S.M. and Sathe, J.M') Kamaujddin ». 
MST. INTIAZUMNISSA. 1942 O.A. (Sopp.; 446 = 1942 
A.W.B. (Ber.) 420. 

■ Oh. V~-Powers of S. D. O. in liquidation pro- 
etedings^Division of debts and property in ease of 
joint money decree—Competency. 

While liquidation proceedings are going on before 
the S. D. O. in respect of a joint money decree against 
the debtors, the S. D. O. cannot as an executing Court 
divide the debts because the decree is a joint one. Nor 
could he divide the property for he could not assume (he 
functions of a partition officer. (Sathe. J.M) Kan 
TiKA TewarI V. HarI DaS. 1942 B.D. 592=1942 
A.W.E. (Rev.) 273(2)=1942 O.A. (Supp ) 299(2)= 
1942 O.W.N. (B.R.) 476. 

■ Oh. ^—Procedure to be followed by Sub Dili' 
sional Officer when sfeeial Judge's decree eottlains ditee- 
tions which cannot be complied with under Ch. 5. 

The procedure to be followed by the Sub-Divisional 
Officer when a special Judge's decree contains directions 
which cannot be complied with in accordance with the 
provisions of Cb. V of the U.P. Encumbered Estates Act 
is to comply with the provisions of that chapter and 
ignore such provisions in the special Judge’s decree as 
are inconsistent with Ch. V. iShirreff, S. M. and 
Sathe. J.M.) RAM NARAIN SinGH p.-SheR Bahahur 
Singh. 1942 O.A. (Sopp.) 476 (2^=1942 O.W.N. 
(B.B.) 767=1942 A.W.B. (Rev.) 450 (2). 

_ O^s.'V—Scope of Sub-Divisional Officer's functions 

under—Question as to whether original tom was that 
of the debtor himself or came to him as a prior encum> 

branet—If and Johen eanbe gone into. 

The point whether the original loan was taken by the 
debtor himself or came to him a& a prior encumbrance 
with ihe property which came to him as a gut can be 
considered only before a decree-is passed by the special 
Tndae But once a decree is passed no such objection 
can be taken. Th^ Sub-Divisional Officer has to assume 
in the liquidation proceedings under Ch. V of the En¬ 
cumbered Estates Act that the decree passed by the 
special Judge is a valid one and the only point which be 
has to see in determining whether the land is piotected 
or not is whether the land would have been protected 
under S. l7 of the Debt Redemption Act in execution of 
the decree to which the Act applied. (Shtrte/f.S M. 
and Sa^he, J.M.'i GOBIND RaM r BaBU Kam. 1942 
OA. (Sapp) 494 (2) = 1942 O W.N. (B.B.) 766 = 
1942 A.W.B. (Bev.) 468 (2). 

_^Oh.V and XX. P. Debt Eedempllon Act Ss 2 

f9) and 19 —Scope of proceedings under C h. 5, U. P 
Encumbered Estates Act—Question to whether debt 
was on basis of loan—Relevancy. 

The Sob-Divisional Officer cannot refuse protection 
to the oroperty of a debtor on the.groond that the decree 

in favour of the creditor did not /«II within the 


--- deciding whether protection sbouid be 

given to land daring liquidation proceedings under Cb. V 
of the Encumbered Estates Act. (Sathe, J M. and Ross, 
AM) NewaSI Lal V. MST. KatORI. 1942 O.A. 
(Supp.) 496(2)=1942O.W.N. (B.B.)748=1942A . 
WB iBev.)470 (2). 

UNITED PROVINCES ENCUMBERED ES¬ 
TATES ACT BULLS, B. ^—Bringing of heir on 
record after transfer of decree to Sub-Divisional 0$eer 
for hguidation—Power and duty of Sub-Divisional 
Officer. 

Under the addition to R. 6 of the Encumbered Estates 
Act Rules made in January, 1942. the power to bring 
heirs of the parties on record now lies with the Sub- 
Divisional Officer after a decree has been transferred to 
him under S. 19 for liquidation. The duty also to bring 
them on record at that stage lies on the Court; for none 
of the parties can be said to be an applicant at that 
stage and the duty of completing the liquidation lies on 
the Court itself. Hence an application by an heir to 
come on lecoid at that stage cannot be dismissed either 
on the ground of delay or want of power in the Sub- 
Divisional Officer. {^ShirreffM /. iV.) 

KAZI KaMALUDDIN V. IMTIAZ UN NlSSA, 1942 0. 
W.N.(BB.) 668. 

- (Bales). B. 16 (3)—Va/uotioH statement-Tem¬ 
porary increased rate of rent—If can be taken note of, 
Where during the period after ejectment and re¬ 
instatement of a tenant, the land is let out to a new 
tenant at an enhanced rate, the rent paid by the latter 
for a short time should not be taken Into account »n the 
pffparation of the valuation statement. (Shirreff.S. 
M and Sathe J.M.) DeO PRAKaSH v. NORUIAL 
Singh. 1942 O.W.N. (BE.) 101=1942 AW.E. 
(Rev.) 97 (2) 1942 O.A. (Supp.) 110 (2)=1942 E.D. 
133. 

_ ^Br, 16 (4) and (6) Basing of valua¬ 
tion statitnent on se^ords of nearest preceding year- 
men tustiped—Right to apply for re-caleulaliosi. 

Where a Sub-Divisional Officer bases his valuation 
statements on the records of the nearest preceding year 
to that for which the records were not available owing 
to set'lement operations, his action is correct acwrding 
to k. 16 (4) and (5) of the U. P. Encumbered Btatei 
Act Rules which govern su'-h a ca-e. If the deUtor 
owing to settlement operations becomes entitled to any 
re-calculation, he can apply for it under 70. 

J. M) JliMNA KUER r. HuKUM S^G^H. 1942 0. 

A. (Supp) 478 (l) = 1942 O.W.N. (B.B.)711(2) 

1942 A W.B (Rev.) 450(1). 

-B \% ib)— Scope and applicability . _ 

Sub Cl. (5) of R. 16 of the U. P. Encumbered Estate. 

Act Rules provides only for Ih^e «scs where the pat- 
wari records themselves are either “navailable « ncom 
plete and it cannot be said that such records 

piete simply becausejo”® {^her SinU r. 

1912 0 W.N. (B.B.) 718 ^1942 (Ee7.)4 

( 2 ) 

— Er. 17 (4) .Ed 18 »/ wW** 

of sir Wien rosier rates are availahte. 
ava^fable^ln'S village shS 


In favoor or wreujtur uiu iioi lem "liM... i —g* ww ... • • inClOeni.* ^ 

?a“lty of a loan as defined in S ?(9) of the Debt Re. pancy roster rate, and not from 

Aft After a decree has been passed bythe occupancy rents ariived at by diuaing ^ 

-S rudae the question whether the debt for which pancy rental by the total oc^Pancy ^ SlTA 

tbrd«r« ha.’ lien passed wa. on the basis of a loan a. 1 (Shirref, S.M. and Sathe, J.M.) BAtPfiO KAS 
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U.P. BNOm ESTATES ACT (19M). Sules, B.26. 

Ram Rai 19420A. (Sapp.) 296-1942 SD- 
-1942 A.W.B. (Rev.) 269 = 1942 O.W.N. (B-B) 

A||C 

—^Br. 28 and ^'K—Prtparation of priUminiry 
awird-^Notiit to partitt—NttttsUy—Lou of thanoe to 
oPp/y f^r rnortiSge. if «* ground for sotting ottdP awar^ 
A^preliminary award should ordinai^y no doubt be 
drawn up in the presence of partjea (r./.) after "o**” 
them, but that is not absolutely mandatory. 1 he 
absence of such a notice cannot be relied upon to set 
aside an award otherwise valid on the ground that had 
»ch notice been pven there would baye teen an o^^ 
tunity to apply for a mortgage under S. 25, Encumwrw 
Estates Act. (SatAo. JM.) K8WAL ». NlHAL SlNGH 
1942 O.A. (Sapp)493 (2)=1942 O.W.N. (B.B.)702 
= 1942 A.W.B. (Bev.) 467 (2). 

_Br.64‘Aana 6i-0—dpptaf against dismissal 

ofobiidioHS to pro'isional award—Passing of final 
award—Effeet on pending appeal. ..... 

Where Ari appeal against the disfnissal of objections 
to a provisional award was filed and before its 
disposal the final award was made and became absolute 
,it was Add that under the circumstances it was useless 
to consider the pending appeal which was against an 
interlocutory order because the final award had become 
absolute and could not be touched whatever the result 
of the case mieht he, ^SatAr, J.Af.'i NirmaL KUMAR 
t«. Sangram Bahadur. 1942A.W.B. (E«v.) 424 
(2) = 1942 O.A. (Snpp.) 460 (2)=1942 O.W.N. tB.E ) 
622. 

-Br. 64 A and 64-0 — Appluahiltty — Appeal 

against interlocutory order during liquidation proceed¬ 
ings—Subsequent finat award not appealed against — 
Effect on pending appeal. 

Where after an appeal against an interlocutory order 
during liquidation proceedings the bnat award was 
made but that was not appealed against It was Ae/d that 
it would be infructuous to dispose of the pending appeal 
as the final order regarding the liquidation award bad 
become absolute. It was further that neither R 54 A 
nor R. 54-C. of the Encumbered Estatrs Act Rules 
applied to the facts of the case. (5<»r4r. /.-V.) Yag- 
DRVii'. Ram Samujh Singh. 1942A.W.E. (Bev.) 
418 (2)-1942 O.A. (Sapp.) 444 (2)-(194a) O.W. 
N {B.B.)62l. 

B. 12—Scope and intention of. 


It is very doubtful if R. 72 of the U. P. jneutnbered 
Estates Act Rules really contemplated that a fresh post 
slump valuation should be prepared on the figures as 
they stood onthedafe of the mortgage application. But 
what perhaps R. 72 meant to lav down was that the 
Collector should calculate the post slump profits of the 
preperty whose mortgage has bwn applM for and com* 
pare these profiu with the pf>st slump profits of the 
whole properly on the basis of the post slump valuation 
statements already prepared under R. 16(1) of the 
Encumbered Estates Act Role*. {SaShtt J.M.) VIaUJI 
Ram S'. Zahar Singh. 1942 O.A (Sapp ) 604(8)- 
1942 O.W.N. (B.B.) 763=1942 A.W B. (B«t.) 478 
( 2 ). • 

— I B 6^—Limits to tke Powtr of SuA-Diniiional 
Offieer to appoint reeeitrr, 

A Sub>DlvUiooal^lfKer has the power of a Coliectm 
with regard to the appointnwnt of a receiver but he hu 
thl* power only with respect to esses in which the land 
revenue Is lees than Rt. S.OOO and the total of the 
decrees passed is less than ooe lakh. Incases «hete 
tbs'svenne and the debts are beyond those amounts, 
tbs Sub'DivlMoiial Officer has no power to appoint a 
receiver, (f/arper, SM.and SAirreg /.Af^ BRIJ 

Rani *. Aidul Kariu Khan. IMa O.W.N. (BJR.) 


U. P. LAND EEOOEDS MANUAL. Para. 1, 

26=1942 E.D. 42=1942 A W.B (Bev.) 144=1942 
0 A. (Sapp.) 164. 

united PEOVINCES excise MANUAL. Vol. 
1. Br.367 (B) and 368 (8)—Construction of—Resale in 
default of deposit—Date of resale not notified—Liability 
of purchaser, if affected—Sale, if ultra vires. See 1941 
Dig.. Col. 1179. United Provinces v. Narain 
SaruP. A.l.B. 1942 Oudh 12. 

U. P. OENEBAL clauses act (I OF 1904), 

3,0(31 —Scope and effect of—Conviction for offentt 
under If^lor Vehitles Act of 1935 after New Act of 
1939 coming into force-^ fegalsty. 

The provisions of S. 6 (c) of the U.P. General Clauses 
Act make it clear that the conviction after coming into 

force of the Motor Vehicles Act 1939, in respret of an 
offence under the rules under the old Act of 1935 is not 
bad and penalty can be imposed and enforced just as if 
the old Act had never been repealed. {MndtUyx /•) • 
R Chhablani p. Emperor. 199 I.O. 821=43Ct. 
L J 489=1942 A.Cr.C. 81=14 B.O. 602=1942 O.A. 
114-1942 O.W.N. 190=1942 A.W.E. (0.0.) 186= 

A. I.B. 1942 Oadh 810. 

UNITED PEOVINCES LAND RECORDS 
manual Para. \—Defeated candidate for post of 
Prttwari—Right of appeal. 

A candidate tor the appointment to the post of a 
patwari who has been defeated has no right of appeal 
under the law. / N.) HUNDI LAT. v. KUBER 

Singh. 1942 O.A, (Snpp) 218=1942 O W.N. (B. 

B. ) 888=1942 E.D. 422=1942 A.W.B. (Bev.) 198= 
1942 A.L.J. (Sapp) 44. 

Para. l^Patwari—Tenure of offte—Person 
appointed in a vacancy. 

A man who is appointed in a pi <ce rendered vacant by 
the dismissal of the former incumbent to the office.of 
the patwari is entitled to retain that post only so long as 
the former incumbent is not reinstated. When 
the order of dismissal Is cancelled, the original patwari 
is entitled to be reinstated and the person appointed in 
the vacancy should be made to vacate the place. {^SatAr, 
/A/) HUNDI t-AT. V. KUBER SlNGH. 1942 O.A. 
(Sapp) 218-1942 OWN. (BE.) 338=1942 E.D. 
422-1942 A W B. (Bev.) 198=1942 A.L.J. (Sapp.) 
44. 

Vu%.(V)ii')-~Discrtiion of Assistant Colleetor 


to appoint patwari, when arises. 

The discretion of the Awi.stant Collector to appoint a 
patwari comes into play only when there are more than 
one validly nominated candidates. It cannot override 
the custom recorded in the waiib-ul-art that the nomi¬ 
nations have to be confined to the relations of the out¬ 
going patwari. {SAirreff. S.M. and SatAe, J.M.) 
J.SMUNA PRASSD V. MaHSNTH MAHKNDRANAND 
r.iR. 1942 O.A. (Sapp.'I 410-1942 O W.N. (BE.) 
616 3>-1942 A.L.J. (Sapp.) 62=1942 A.W3. 
(Bev.) 384. 

- Para. (1) {X\—N'nunaiion of patwari — Limi¬ 
tation if any—Egeet of nominating after lapse e/l5 
days after the paeancy. 

The law prewrribn no limitation for making valid 
nominations for tbe poet of a patwari. The onlv penalty 
prescribed for fai’ure to nominate a negr candidate with* 
in iS days of the vacancy thet fresh nominations ctn 
bs called for by the Assistant Coltectot end if there arc 
rooe the of makiM the appointment ve^ts in tbe 
Assistant Cdlectora CShrrtf, S.M.sndSatht. JM,') 
UMUNA PltAS^D t. M^HANTH 
I Gilt. 1M8 0 A. (Sapp.) 410» 194? OWN. (B B.) 

615 (a)-1942 A.WB. (Bav.) S64-194S ALJ 
UMP*) ^ 
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n. F. LAND BBOOBDS MANUAL Far*. 1. 

' Para. (1) ff )—Scopt &f distreUon of Asisstant 

CelUctor undtr. 

Under para. (1)(/) of tbe Land Records Manual the 
Collector or the Assistant Collector dealing with the 
case has the power of rejecting a nomination if in his 
opinion the nominee is not qualified or fitted to perform 
the duties of a patwari. This discretion is a wide one 
and if In the opinion of the Court there is enough 
materia] on record for considering a particular nominee 
as unsuitable the Court has power to reject his nomina* 
tion. (Siirrelf, S.M and Sathe, S V) JaMUNA PRA¬ 
SAD V. MahantH MahenTiranand Gir. »42 0 A. 
(Sapp) 410«1942 OWN. (BB.) 616 (2)«1942 
A.W.B. (Bev.) S84«1942 A L.J. (Sopp.) 52 

■■■■■■ "Par*. 2, Class 20—Entry under in the khat- 
muni—Trespatser against sir holdor. 

Class 20 in para. 2 of the khatanni is meant for 
persons who commit trespass against (he tenant and it 
is the proper class in which a trespasser against sir 
holder should also be shown. {Shirrrff S Af. and 
Satke, /.Af.) MUNRAJI v BINDESaRI Rai 1942 
O.A.(Supp.) 246(2)=1942 A.W.B. (Rev.)220 (2). 

—— Para. 2 (b), Rul© 212 (C) — Relaxation of rule 
as to age of heir tandidate for Patrvari‘s post. 

Though there is provision for relaxation of the role 
prescribing the minimum educational qualification for 
the post of a patwari there is no such relaxation of the 
rule prescribing minimum age. Hence if the age of an 
heir candidate for the post of patwari does not satisfy 
the requirements of para. 2 (3) and R. 212 (f) of the 
Land Records Manual, he cannot be appointed. (Shir' 
reff. S M and Sathe, /.Af.) Ra'JE.shwaR PRASao v. 
Emperor. 1942 OWN fB.B) 204 (2) « 1942 R. 
D. 270 (2) 1942 A.W.B. (Rev.) 166 (2) = 1942 0.A. 
(Sopp.) 186 (2). 

■ Para. 7 (i^—Applieahility—Transfer of pit 
taari — Re-aUoeation of eireles—One of the eir.les only 
affected to a small extent. 

Where in consequence of settlement operations there 
is re-allocation of circles and there is a^ transfer of a 
patwafi but the boundary of one of the circles alone is 
affected a little by the exclusion of a small village, the 
case does not fall under para, 7 (a) of the U. P. Land 
Records Manual. (Shirreff. J.M. and Satke, A-Af ) 
ASA Ram V. Manohar Lai>. 1942 O.W.N CB.R.) 
12*1942 O.A. (Supp.) 12= 1942 A W R (Rev.) 12 
-1942 R.D. 12 

—— Ptra. 7 (c )—Patuiaris — Principle regarding 
transfer of—Imputation of being'ring'leader of elique 
of patwarid—If would eeme under 'any other suffieient 

reason* mentioned in Para. 7 (f). 

Transfers of patwaris should be ordered very sparingly 
and for well-established reasons. .The mere imputation 
that a certain patwari is a ring-leader of a clique of a 
class of patwaris is not enough to bring the case within 
the mischief of 'any other sufficient reason’ mentioned 
In Para. 7 (f) of the United Provinces I.And Records 
Manual. (Shirre/f,/.Af. and Sathe, A Af.) Bhahwat 
Prasad p. Emprror 1941 R D. 1117 = 19410 A. 
,(Sapp.) 938-1941 A.WE.(Bev)1169. 

■ -Para. 300 — Scope of Commissioner's pnoer of 
iransfering superior Kanungo. 

The Commissioner’s power to order the tranfer of a 
inperior Kanungo as an administrative measure Is un¬ 
restricted. It cannot be interfered with in appeal. 

rAf) Mani Ram Singh, p. Emperor. 1942 
OA (Sopp) 451-1942 A.W.E. (Rev.)426=1942 
O'.W.N.) B.B. 646. 

UNITED PROVINCES LAND REVENUE ACT 
cm OP 1001). Ss, 14 APi i^^ColUctor exercising 


U. P. LAND BBV. ACT (1901), 8. 83. 

Powers under S, J14 —Finding in mutation ease — 
Binding nature. 

When a Collector decides a question of .tuccession in 
a case under the U. P Encumbered Estates Act be 
passes bis order in the exercise of his powers as such 
under S, 14 of the U.P. Land Revenue Act and he is a 
Revenue Court under S. 4 ( 8 ) of that Act. Hence he is 
bound to follow the decision in a prior mutation case 
which is binding on him under S. 44 of the U.P. Land 
Revenue Act. His order is only a summary one and 
not a final adjudication. (Shirreff. S.M^ WamAN 
RaO V. P1SHV/A,NATH TrimbaK. 1942 E.D. 840- 
1942 O.WN, (BR.) 261=1942 A.W.E. (BeT.)256 
(1) = 1942 O.A. (Sapp.) 282 (1). 

— 8 . 2^—Patwaris—Disagreemvft at to ehoieo— 

proper procedure. 

According to Para. 1 (3) of the U. P. Land Revenue 
Records Manual as corrected by correction slip No. 1 of 
1937 where there is disagreement among lambardars as 
to the choice of a patwari. the Assistant Collector should 
proceed to ascertain the local custom and to appoint one 
nominated in accordance with It. Where the local costorn 
is that it is to be done in accordance with the wishes of 
the majority of co sharers, they should be given an 
opportunity to express their opinion regarding the candi* 
dates by being called upon by a procljmalion to do so. 
(.•lathe. /.Af.) PRATAP SlNGH v. HaRISH CHAND. 
1942 O.A. (Supp.) 73-1942 O W N (Bi.) 108“ 
1942 A.W.B (Rev.) 67*3942 B.D. 140. 

-S. 24 (1) (b)—Appointment of patwari'^Proper 

nomination within time—Notice for fresh nomination 


When once a lainbardar makes a valid nomination to 
the post of a patwari within l5 days of the occurrence of 
the vacancy, the nominee should be accepted and notice 
asking for fresh nominaiion should not be iwued even 
though nominating lamhardar may make a fresh nomi¬ 
nation. (Shirreff. •^^•)^NAt'BAHAR SINGH 
Zvj FIOAR AI-AM. 1942 9.D. 289 (1^® 

'B.R.’‘223 (1)=1942 A W.R. (Eev.) 252 (2)-1942 

O.A. (Supp.) 278 (2). 

_Ss. 32 and iO-ffh/vat—Correetion-Entry of 

kabig and gairkabiZ of very old standing. 

There is no provision in the Land Records Manoal 
cvhich jiIIgws entries of kabis 2 t\d gairkabi* 
in the Khewat. If they are recent entries ^ l^he pat_ 
wari without authority it could be ordered to W 
panged. But if the entry is of very old standing andjf 
:orrect would create certain rights in the ^rsons 

sdassttch.it cannot be V KaRAN 

:hat it is olivioofly incorrect, rpRl24- 

SingHe. MahaJ ?^>NGH.1942 0WN.(BB.)2« 
1942 0 A (Sapp.) 20 (2)-1942 A.W.E. (Bev.J 
:2)=1942RD.40. . 

•S. Z2—Patwari paPen—Entries tn J " • 


-S. S2-Patwart paperr-r^"*'-" ■■ ,, 1 ^, 

No presumption apaches ‘j* SHtiKLA 

nIe'S they are old. (Satke. A.Af.) • (l)» 

. SHAMBHH DATT. 1941 O.A. (Supp.) 964(11 

941 A.W.B. (Rev.) 1216(1). 

Ss 32 and b^-PropTr entry tn khataoni _ 


hiSTi—Tretpaster against sir holder. . 

The proper class in which a ‘/f*f** - 1 ,® lass 70 oc- 
older should be shown in the , fema'ks 

urring in Part II of 

f AN RaJI V BINOESARI RaI. l^*** *”■ 

• W.N (B.E.)407. - -7(2) (▼*)— 

8 . S3 and Registration Art »• ,g,4 


PplicatioH for mutatiem’-Ct»^*^ 
bience of registrotion-^VaJidtiT 
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XJ. P. UIND BIV. AOT (1801), B. M. 

Wb«r« ootoprotnlse relatinf to the subject-matter In 
dUpcte pendlnj in a matation ca*e is accepted by the 
CoQrt and recorded, it does not require registration lor 
Its TtlWlty. {BfineU, /.) RaM MANOHAR DaS r. 
UOHAMMAD RtSHID ?H*HID HU^AIN. 204 I.O- S89 
-1042 0.W.K 460-1W2 A W.B (0.0.) 300 (2)“ 

1942 0. A. 360. _ , , 

■8 53 — ttadrr—AMnttiHabUtty— 

Claim U han than «f prtptrty in name of another, 

trantftrred. . 

A request to transffr* share In the property stand¬ 
ing In the name ol another to his own name is a request 
which cannot possibly be granted in a correction appli¬ 
cation onder S. 33«of the U. P. Land Revenue Act. 
{Skirftff, S.M. and Sa/*e. /M.) RAM PlARl wJ3M 
PraKSH. 1942 O.A. (Sapp.) 88M942 AWE. 
(EeT.l 38=1942 O.W.N. (B.E.) 72=1942 B J). 104. 

. __ 8 . SS-^Correet/on- offa/en—Zf tan be made on 

the ban's of a fre'iminary dte*ee for partition. 

An application under S 33 of the U.P. Land Rev¬ 
enue Act for correction of papers based on a preliminary 
decree for partition declaring the shares of the parties is 
one properly made under that section, the decree being 
a transaction affecting the riEhts or Interests of the 
parties In the kheirat, {Shirr//f, S. ^f^ TULSl RaM 

V. Ramji TIA-J. 1942 O W N. (B E.) 371-1942 B.D. 
460-1942 A.W.E. (Eev.) 265 (1)“1942 O.A. 

(Snpp) 291(1). 

— . Bg. 33 and 40 {2)-~Cerreetion of papers — 

Question of possession doubtful—Proper proetdure to h 
adopted. 

Where in a correction of papers case the 
A. R. O. finds that the question of possesion is 
doubtful the case has to lie decided by a summary en¬ 
quiry into title under S. 40 (2) of the U P- Land 
Revenue Act and the application could not be thrown 
out merely because the applicant had failed to prove his 
own possession "alisfactorily. (Sathe, / M.) Dat.IP 
Singh v. BhiRHAi Kormi. 1942ED. 200-1942 0. 
WN. (BE.) 134-1942 O.A. (Sapp.) 104-1942 A. 

W. E. (Eev.) 91. 

I 88. S3 and 40 {2')—Natural ehanges-^Appliea- 
(ion for eorreetion—Proper procedure. 

Per Shit 'reff, J. .V.— Where owing to recent natu¬ 
ral changes an entry ceases to correspond with the 
actual facts and there is r>o evidence of actual possession 
the area being waste sand and water, it is a case in 
which a summary enquiry into title is the proper proce¬ 
dure prescribed by S. 40 (2) of the Land Reveroe Act. 
It is not a question of making use of S. 33 of the Act 
to obtain an adjudication on long standing dispute as to 
title. 

Per Satke^ A. 3/.—The application necessarily 
Involves a decision on a question of title pure and 
•itnple for which Revenue Courts are not the proper 
forum, \skirreff, J.M and Satht,A.M'\ AvadhISH 
Pratap Singh t>. Pashupat pratap Singh 1941 
O.A. (Sopp ) 951 “ 1941 A.W.E. (Eew.) 1200. 

» ' 8l. 34 and 40—/!/»/<>/< tw— Appiuation bp one of 

two teMdeiS-^Maintisinability. 

Where neither the sale deed nor the agreement be¬ 
tween the two a>-vendees under It mention the spe^c 
shares of the two co-vendees, an appli ation for mntauM 
by one in respect of a portion of the properly sold can¬ 
not lie. The applic.*tlon must be In respect of the entire 
properly covered by Iho sale-deed. But it i< rot neces¬ 
sary that all the vendees must join in an appOcatlo'' for 
mutution. One can apply asking for mntriiiun lor both. 
iShirref.S. Af.nmd Sitbe. J M.) .AL1 AHXIad r 
Bang Btr.uu. 1942 A W.E. (Bav.) 53-1042 0 A 
(Btipp.)68-1042 O.WJI.CB.B ) 03-1042 B.D. 126. 
V. D. 1942-6S 
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XT. P. LAKD BBV. AOT (1001), 8.34. 

_8. 34 —Mutation^Joint vendees—Applieation by 

one under [/. P. Encumbered Estates Ad^if disentitles 
the other to apply for mutation, on behalf of both. 

Where one of the two co-vendees applies under the 
U. P. Encumbered Estates Act. there is no ground for 
refusing mutation on an application by the other oii 
behalf of both. {Shirreff. S. M. and /jW.) 

ALi Ahmad v. Band Begum. 1942 A.W E^(Bev.) 
63-1942 0 A. (Bapp) 63-1942 O.W.N. (B.E.)9S 
1942 B D 12& 

8. 3^—Mutation on the strength of allotvantet 


made cUt of affsetion—lf can be made-Properpro- 

Where certain shares are allowed out of affections to 
persons who would have no title to succeed, mutation on 
thesticngth of 5Qch allowance emno^ be allowed m 
motation proceeding® started on the death of a co^shareri 
The proper procedure is to give those pci^ons the shares 
by a separate transaction and then initiate separate 
mutation proceedings.' {^hirreP, S.M. and Sathe, 
j.M.) Subhkaran Singh t-. Gaddu Singh. 1942 
O.A. (Sapp.) 374=1942 A.W E (Eev.) 348-1942 
OW.N (B.E ) 572-1942 E.D. 700. 

-8. 34 (2) and Mutation^Ahsenee of physt- 

eat or eonstruetive possession—If affects right to. 

Where th^ transferee has not obtained pos-session 
either physical or construciive, be is not entitled to 
mutation of names because S. 34 of the U.P. Land 
Revenue Act shows that possession is a necessary condi¬ 
tion before a mofition application can be filed and S. 40 
lays down that all disputes regarding entries should be 
decided on the basis of possession. (Sathe, d.M.) 
GirwaR V. BIRJI. 1941 O.A. (Sapp.) 940-1941 A. 
W.E. (Bov.) 1171. 

— — -8. 84 (Sy^’Applieation under—Maintaisiability 
^Applicant not in possession. 

An application for mutation cannot He under S. 34 
(3) of the U. P. Land Revenue Act If the applicant is 
not in posses^ion. {,’iathe. J.M'\ Ramjit AHIR v. 
RaMPALalTewari 1942 O.W.N (B.E.) 280-1942 
E.D 869=1942 A.W.E. (Eev.) 247 (1)=1942 0.A. 
(Sapp.) 273 (1). 

8- 84 (6) —Mutation application — Necessity 
irresfsetive of result. 

The ultimate re.<n)lt of an application is not material 
so far as Cl. (5) of S. 34 of the U.P, Land Revenue Act 
is concerned. In fact a transferee of proprietary rights 
need not await the result of his mutation application 
before institnling other proceedings in the Revenue 
Courts in respect of the property. The futility of such 
an application is no answer to the mandatory provition 
of S. 34 (5). (Sathe. J.M.) pARMySHWAR v. Ram 
K iSHUN MISRa. 1942 0 a. (Supp.'l 89= 1942 A W. 
B. (Eev.) 83=1942 O.W.N. (BE.) 143-1942 E.D. 
209. 

— — S. 34. "EX^V—Mutation^Right t^-Cempromise 
■H part-lion suit With sperifieation of shares—If a 
transfer entitling mutation. 

A compromise in a suit for partition of joint family 
properly in which the shares of the parties are specified 
amounts to a ‘transfer’ under the Explantlon to S. 34 of 
the U P. Land Revenue .Act and hence mutation can 
take place on the basis of such a co mpromise. iShirrtf, 
S M.) Tt’LSi Ram v Ramji DaS. 1942 0 W N. 
(BE.l 371-1912ED. 460= 1942 A.W.E. (Eev.) 
266 (1)-1942 O.A. (Sapp.) 291 (1). 

■ Si 34 aod 40—A'd/wr^ application to alter 
status of persons already entered in the A'iemat. 

Where the name* of the parties concert'll already 
entered in the E'heiuat and an appUcaiior if made to 
alter the entry as to their status (»./•) •• »ortgagor aoo 
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mortgagee, when there has been no transaction between 
them warranting such a change in their status, it is not 
an application for mutation of names, but for correction 
of the Khiwat. If the entries had stood for over twenty 
years, before they can be altered, they must be shown 
to be obviously incorrect. {Shirreff, S.M. and Salhe^ 
J-M.") Ram Lag tN singh v. LACt-Mi Narayan 
Singh. 1942 A.W.B. (Rev.) 430=1942 O.A. 
(Supp ) 456 = 1942 O.W.N. (B R ) 632. 

-3. 36—Applicability of O. 32. R. 7, C. P. Code^ 

to proceedings under. Stt C. P. CODE, O 32. R. 7. 
1942 RD. 399. 

'“S. F,x-prppn((ary kolding-^Jf can be earvtd 

oul, when ex-proprietor does not daim ex-proprietary 
rights. 

Where a proprietor doe?not claim ex-proprietary 
rights either at the time of the transfer or of mutation 
ten years later or in the still later proceedings started on 
the patwari’s report, no ex—proprietary holding can be 
carveij out for the person entitled to ex-proprietary rights 
who does not wish to claim them. (Satfie, AM.) 
KHUB 1 ». Faquira. 1941 O.A. (Supp.) 910=1941 
A.WR, (Rev.) 1129. 

■“ “"'Sb. 36 and 42— Order under S. Zfs—‘Extent to 
which it operates as res judicata. 

Orders pas.sed in miscellaneous pioceedings under the 
’ Land Revenue Act do not debar any person from es¬ 
tablishing his right to the property claimed by bim in a 
Civil or Revenue Court unless the proceedings fell under 
S. 42 of the Act. Where the question in proceedings 
under S 36 of the Act was wheiherapersonwasa«>- 
holder or not, no question of the status of bis tenants 
directly arises, tliough their status as tenants depended 
on the decision in the case. Such a case cannot be said 
to fg|] under S. 42 and hence the order passed therein 
does not operate as ret iudieata. {Shirrtff, SM. and 
Satie, /. V.) \SUKH Ram ('hamar v. MSV KaSIURa 
KuaR. 1942 O.A. (Supp ) 294 = 1942 R.D.696 = 
1942A.W.R (Rev.) 268 = 1942 O.W.N. fB.E.)479. 


—3. Z%—Proceedings under—Compromise between 
ex-prt'Prieior and former eo %\x-ho!der — Competency — 
Mortgagee, if a necessary party. 

Where on the mortgage by one of the three co-sharlng 
#/»'-ho)der8 proceedings are started urtder S. 36 of the 
U. P. Land Revenue Act. the ex-proprietor is not com¬ 
petent to enter into a compromise with his former co- 
«>-ho|ders alone. If there is to be a compromise it should 
be joined by the mortgagee as well. iShirre/f. I.M 
and Ssthe, A.M.) RajJO I.al v. SanwaLIa. 1942 0. 
A fSupp) 43 fir« 1942*0.W,N (B.R.) 40 (1)= 
1942 A W.R. (Rev ) 43 (1)* 1942 R.D. 66 (1). 

——S. ZZ—Pra eedings under—Deeisson that no 


(X’Propritfary rights have arisen in a particular plot — 
Subsequent suit for eie'tmtnt trom that plot—Pita of 
tx proprietary ttnan y in defence—Par of res judicata. 

Where in proceedings under S. 36 of the U- P. Land 
Revenue Act it is decided that ex proprietary rights 
have not arisen in a particular plot, it operates a- res 
judicata in a sub'^equent suit for ejectment from that 
plot wherein the defendant plead'' that he Is an ex-pro¬ 
prietary tenant {^htrreff. S V.) (’HITTAK V. 
UMRAI LaL 19420.A fSupp ) 165 = 1942 A.W.R. 
(Rev.'l 135=1942 R.D. 386 (1)=1942 O.W.N. (B. 
E.) 297(1). 

,3 3Q—Pent fixfd by decision unde*—Sight to 


challenge in arrears of rent case. 

No Court of concurrent or inferior jurisdiction is 
competent to question a judicial order on merits ex 
cept when a question of fraud or want of jurUcliclion ii 
involved. Hence an order 6xing the rent of an ex pro¬ 
prietary holding under S. 36 of the U. P. Land R«T«Due 


‘ U. P. LAND EEV. ACT (1901). 8. 40. 

Act cannot be questioned on merits in the Court of an 
Assistant Collector'2nd class in an arrears of rent suit 
unless fraud or want of jurisdiction Is involved. 

S. M. and S'athe, }. M.') KHeTPAL v. RaGHUBaR 
Singh 1912 AWE. fRev.) 828=1942 O.W.N. 
(B.R)486=1942 O.A. (Supp.) 354. 

“S 36—^Sir holding—Division among joint Sir* 
kcldert—Proper procedure. 

A Sir holding cannot be divided amongst joint J/r* 
holders by means of 'Tas5a Sir' proceedings under 
S. 36 of the Land Revenue Act. Sir can be divided only 
by means of a regular case under Land Revenue Act. 
{.Sathe. A M.) ABDUL RAZAK V. MUMT M ALl. 1941 

R. D. 1127=1941 O.A. (Supp.) 949= 94 A.W.R. 
(Rev) 1198. 

' ~3. 39— Applieabiiity—Correction of entries in 
khasra ^Inherent powers. ■ 

Even though S. 39 of the U. P. Land Revenue Act 
might not apply to the khasra. Revenue Courts have 
inherent powers to correct entries in the khasra {Shir' 
reff, S.M. and Sathe, f.M.) SURAJ BUX SlNOH ». 
SakJU Lonia. 19420 W.N, (B.R.) 167= 1942B. 
D. 233=1942 A.W.R. (Rev.) 260(1)=1942 O.A. 
(Supp.) 276(1). 

Ss. 39 Dispute between co-skarers regar¬ 

ding strand kUrsd\iiS\iirighls—proper remedy. 

A suit between co-sharers only regarding their sir 
and khudkasht rights cannot lie under the Tenancy 
Act. The only remedy which they can have is by 
means of correction of papers case under the Land 
Revenue Act and once their possession is proved their 
claim to correction of the entry cannot be rejected 
merely on the ground of the age of the entry. (Shirref, 

S. hf. and Sathe, J.M) KaM KIRPaLLAL MAN. 

1942 OA. (Supp.) 216=1942 O.W.N. (BB.) 32^ 
1942 R.D. 417 = 1942 A.L,J. (Sopp.) 42=1942 A W. 
R. (Rev.) 196. 

_S. Vi—Long delay in applying for correction— 


ff fatal, , ^ / 

A long delay of 17 years in applying for correction of 

tntries on the basis of the Civil Courtis decree is fatal to 
he applicant’s ca-«e. {Sathe, A.M.) HOSHJAR n. 
5ARUPA. 1941 R.D. 1110=1941 O.A. (Supp.) 967 
= 1941 A.W.R. (Rev.) 1209. 

S iQ^Basis on which mutation may be granted 


‘■Trespasser if entilied to on basis of his possession 
B*-fore mutation can be granted to ao _ ‘‘ 

lust be shown that the applicant’s possession Is on the 
.a,is of succession or transfer. A trespas-ier [ot txam- 
le would not be entitled to mutation merely on the 
asis of his possession. {Shirre/f.SM.a'id Sathe. J. 
f.) RAMLAG-AN SINGH ^. LACHMI NaRAV^^ 

INCH. 1942 AWB. 

Sapp.) 466=1942 O.W.N (B.R.) 652. 

——Ss dO -tnd 42—Correction of papers easts 


j , _ A c n in Oafh passed under 

lie an orderof an A.K.U. R*as 

f the U P.Land Revenue Act would not “ 

dieatJ, if the case is decided under S. o^ 

M04 = 19T2*^A.W^B. (^V*) 270=1842 O.A. 
1.) 306 I_ 


Son for o,o.a>ioo wh... th. .c J 

i,h the lambardar and „ot of 

mst be decided on the 5 M) AU 

n. {Shirreff, S. M. and Sathe, /. M J 
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XT. P. LAND EBV. ACT (1901). 8. 40. 

AHMAD f'. Band Begum. 1942 A.WE. (Bev.) 6S“ 
1942 O.A. (Supp) 63*1942 O.W N. (B E.) 93- 
1942 E.D. 126 

8. 40 —Muiatityn pr^tudingr^Duty cf 


0. P. LAND EEV. ACT (1901), 8. 86. 

about collections—U an offence under S. 176, l.P. Code. 
Ste 1941 Dig . Col. 1186. EmperOR v. Ram Baran 
Singh. 17 Lack 89 

8. 42 —Correction ease-^Question at issue not 


Courts t* teifcct transfers by Civil Court—Refusai of \gf glass of tenancy bsit as to its existence—Effect of 
mutalsoH to decree-holders on the ground of absence of decision in the case. 


fostession—Jf iusli/icd. 


Where in a correction ot papers case the question at 


Id niutatioi> proceedings before a Revenue Court a 1,50^ not as to the class of tenancy but as to whc- 

^ A I _ .A .. a Wa I. .■ __^11 



loDgcJ^Uy -- . . 

tion on the ground that he was not in possession- Uame persons as trespassers under S. 180 of the U. P 
(5Wr/f.S.3/.<7«rf.Sflrt/././V)MAHD. FaZIL Shah Tenancy Act. (Shirs ef, S.flf. and Sathe, f.M.\ 
ABDUL Hai ASHRaf. 1942O.A. (Supp.)201 = 1942 {jy^2IR v. ZaHoor FaTIMa. 1942 A.WE. (Bev.) 
E.D.411 = 1942 O.W.N (BE.) 322= 1942 A.W.E. 363*1942 O.W.N. (B.E.) 606=1942 O.A. (Sapp) 


(Eev.) 181. 

8. ^ti—Mutation—Right to—Mere extinetson of 


389. 


Ss. 67 and %VS—Settlement entry—If can be 


title—Suffscicney—Declaratory decree—Mutation when jj,(arded because of stray entries during long period- 

con be given. _ ,\ fiefusal of lower Courts to act on recent entries—lnter~ 

For a mutation application the mere junction of third appeal. 

title U not enough. The parly in whose favour the title entries during a long stretch of 

is declared must obtain legal posession over the pr^ djscardment of the previous settle- 

perty before he applies for mutation of *’*”’‘^ *'’*^* ment entry. Where the lower Courts fail to give effect' 
khewat. Hence no mutation can be given on the g„j,jg5 t(,e ground of their being unreliable. 


legally iranMerreo. voflrrrryr. o. .r,. y y SINGH 

Ram KiSHORR RAi KAPIL NaRain Singh.(S app.) 104= 1942 O.W.N. (BE.) 184- 
1942 A.'W.E. (Eev.) 280 (2)=1942 O.A. (Snpp.) 306 E.D. 200*1942 A.W.E 


(2)* 1942 ED. 489= 1942 O.W.N. (B.B.) 400. 

8 b. 40 (3) and Decision in correetioss case- 
Whtn res Judicata. 


{EeT.)91. 

8. 76—Usufructuary mortgage and subsequent 


simple mortgage—Provision for appropriation of profits 
«« res juaicata. t- * .u. it « I towards interest in the earlier moitgage—Redemption 

Unless a case is disposed of under . . o • . ^ possession by subsequent mortgagee—Liability to 

Land Revenue Act. the orders parsed in a correction of .. 


i.ana uevenue u.c ..Tu.:r^ p-^u ... « m. .Mortgagee voluntarily setting^ff profits against 

patwan papers case do not operate as ^is rights, .s;, 1941 Dig. Col. 

cannotpreventany^rsonfrom establishing his rights jjgy Tajammul Husain KHaN 


in the land concerned in . 1 ifLack."297 = 197 i.'c.™71 -iTe O. SM^Tle'. 
having junsdlctton. (Sathe, A. M.) BHAG'VANT | n,iAVi irq 
Singh v. Indehjit Singh, 1941 A.W.E. (Rev.) 


1123(21=194 O.A. (Sapp.) 904(2). 


1942 Oudh 189. 

S. 79, ReTenae Court Mannal. B. 63- Appeal 


_ , . ... inmatUr 0 f fixaUon of unt—Adding of nndi 

S. i\-Boundary dsspute between \ p,aprittor f-r the first time before the Board- 


of under-under- 


Existence of boundary pillars, inconsistent with settle 
ment map—Preferenee 
In the case of a di-pute as to the boundary between the 
two villages it is much safer to rely upon the actual 
boundary pillars which eai'l upon the plot and which for 
all practical purposes was treated by the villagers for 
considerable time a> toe bom daty between the villages 
than upon a map made at the settlement and subsequent 
measurements made at the present time to show that the 
lllars are not the real boundary between the villages, 
Alhop, y.) KUBFR RAI v SHYAM NARA!N RAI. 

1942 A.L.W. 631-1918 A.W.B.(H.O.) 292*AI.E- 

1943 All. 46. 

' •• S. H—DemsrcalieH ea t—Settlement map em 

tainimg only P'stnsi onal lines as plats were under water 
—Dispute at to bonnJasies—Psepir rtmedy. 

Where though there was a partition at ihe time of 
settlrtneiit as the plots were under water there was no , 


I 


Pewers, 

O. 41, R. 20, C, P. Code, has been made applicable to 
appeals under the Land Revenue Act by R. 53 of 
Revenue ^’’oort Manual. Where in a case under S. 79 
of the Land Revenue Act an aggrieiwd nnder*proprietor 
makes only the superior proprietor a party in the appeal 
to the Board and it is found that no correct determina¬ 
tion of rent could be made without the presenre of the 
under-under-proprletor, ^he Board coulJ sun moo the 
latter and hear them. (Harper, S.M. and Sathe, A M.'l 
Ram Lai. PANDsVf. Jagdambika Pkatap Narain 
Stngh. 1942 a W.R (nev)22-1942 0 A.(Sdpp) 
22*1942 O.WN. (B.R.) 81*1942 E.D. 113. 

■ 8. 86—Procedure as to recording of cesses— 

Absence of wajibul-^rs at a senltmeni—Govemrifcnt 
sanction for cor tinoance of custom recorded in previous 
wajib ubsra. if can be inferred. Set 1941 Dig.. Col. 
1188. Chameu t>. STATE KishasGakh 1981.0- 


deroarcallon of definite boundaries of esib pstti and'the 830*14 B-A. 316*1941 AL.J. 730* 1942 E D. 17 
setilemriit map only contained picviMon.l line*, ana ■ * A.l.B. 1942 All. 79. 
there U a diipute iKtween the parties'here can be no 
demarcation on the baTi-ol the lines in th^ reiilemeai 
map The only legal method of having the Incatioo of 
the areas allotted to the different psttis finsliy drier* 
mined lethal of partitlnn iSaskt,J.M.' SmyaUa 
Singh r. Budhram Singh 1942 O.A.i8app.)409*^ 

1942 O W.N. (B.E.) 618*1942 A.W B. (Eev. 383. 

— - B 41 AOd Land Bteords MutoaJ. B 116— 

Uabinty to furnish particulars of colftctioui—Oo whom 
cast—Oladar r«fusb| to live patwarl, infotnatioo 


S. 86(4—.y-a/r and atph. ability of—RighSto 
reeoter dnts not forming part .' rent and not iK.luitd 
sn ««ty In! by Settlement 0§ietr, 

It caunot be said that that S. 86 (4) of the U P. Land 
Rtvenue Act applie»u«ly when a list ofsomekiird has 
been pteparod by the Settlement Oftker but •.c«s eot 
appt> when such a list dots not Decs which do 

not form psrt of the leut at all and have not been inda* 
ded in SOT list by (be Setdeo-ent Oftcer are U^rred by 
S. 86 (4) from Mug cUioMd. (Harper, S.M.) AMaR 
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V. P. lAND BEV. ACT (1901), S. •?. 

Krishan Narain Singh v. Lalta. 1942 A.W B. 
(Rev.) 247 (2)=1942 0,A. fSnpp.) 273 (2)*1942 B. 
D. 367 *1942 O.W.N. (B.B.) 268. 

" S. 87— ColUciion #/ post-slump rattahevt valua- 
tim—Extent of valtdity. 

Where, post Slump rates are above the valuation, 
even if :he 3 F are collected, the law is that they must not 
exceed 1/5 of the produce values. {Harper, SM.) 
Sirdar Nihal Singh v. Emfsror. 1942 o.A. 
iSupp.) 384 (2)=1942 A.W.B, (Eev.) 888 ( 2 )= 
1942 O.W.N. (BE.) 498. 

' * 8 . Zl— Liability to pay rasaum aamlndari— 
Hov) can be created — Order fixing netu rent under S. 87 
silent as to any such payment—^Rffeet. 

A liability to pay rasaum tamindari cannot be crea« 
. ted by mere inference but should be proved by a specific 
and definite order. Hence when the order fixing the 
new rent under S, 87 of U. P. Land Revenue Act is 
siient as to any such payment, the tenant is not liable 
to pay it. {Shirre/f, S.Af. and Ssthe, /M) DUNl 
Chand V. Ram Singh. 1942 A WE. (Rev.) 126 = 
1942E.D. 252=1942 O.W.N. (BE.) 186=1942 0. 
A.(Supp.)143. 

3. Z7-^01J rent to be compared with valuation 
at circle rates—If the eontroetuol rent or rent paid 
after remission. 

It cannot be contended that when comparing old 
rents with valuation at circle rates the comparison 
should not be wilh the rent as actually paid before the 
revision operation but with the old contractual rent 
fixed before the omissions were, given because it is the 
remitted rent that has become the legal rent payable 
and that alone can betaken Into consideration. (Har¬ 
per, s.\f.) -Sirdar nihal Singh v. Emperor. 
1942 A WE (Eev.) 868 (2)*1942 O.W.N.(B.E.) 
498=1942 O.A (Supp.) 384 (2). 

— -8. S7—EeviseJ rent rates approved by Board— 

If and when can be interfered with. 

Where the revised rent rates proposed by the Rev. 
Officer and approved by the Board is ordinarily not open 
to criticism thereafter, if they are applicable to the 
parganas concerned as a whole, their individual applica¬ 
tion to special villages is undoubtedly or>en to subse¬ 
quent consideration. (Harper J./V.) SiRDAR NIHAI. 
Singh » Emperor. 1942 A WE.(Eev.) 368 (2'= 
1942 O.W.N. (B E ) 498 = 1942 O.A. (Supp) 384 (2) 
,—3. ‘Revising Offi er's powers in proceedings 

under—Competency to give declaration regarding cor¬ 
rect rent, 

• ^ A Revi-ing Officer has no powers to give any declara¬ 
tion regarding the correct rent of a holding in procee¬ 
dings under S. 87 of the U. P. Land Revenue Act. 
Under this section he can only abate or commute rents. 
(Shirreff. S.M. and Sathe, / M.) HINDU SiNGH v 
BaDaN SINOH. 1942 O.W.N. (B.E.) 379 = 1942 E. 
D. 468=1942 O.A. (Supp) 260=1942 A.W.E. 
(Eev.) 224. 

__.—8. 87 (1) and (2)—Commutation of kind into 

task rent—Limits on the power of the revising offleer — 
Abatement of rasaum zamindari. 

Cl. (2) of S. 87 of the Land Revenue Act only bars 
commutation of a kind rent into a cash rent rj«> 

But the powers of the revising officer to abate grain 
teni suo motu zte nowhere restricted either by Cl. (1) 
or by Cl. (2) of the section. Henee even il rasaum 
tamindari is a kind rent it can be abated to nil under 
S 89 (1) amended by Act III of 1938. (Shirreif, 

SM and "^athe J UUNICHAND k. RAM SiNGH. 

1942 A WE (Eev.) 126-1942 BO. 252=1942 0. 

W. N. (BE.) 186-1043 O.A. (Sapp.) 143. 


U. P. LAND BEV. ACT (1901), 8, HI. 

' S. 99 “ Valuation if assumption areas— 
Standard or rooster rates to be appliedSir and khod* 
kasht areas. 

The standard rates of settlement and not of rooster 
are the suitable rates to be applied to assumption areas. 
Hence in the case of sir and khudkaskl areas settlement 
rates for occupancy tenants should be applied. (Shirreif, 
J M. and Sathe, J.M) MaNZOOR AHMADf. EM¬ 
PEROR. 1942 O.A. (Snpp.) 48=1942 A. W,E. (Bev.) 
48=1942 O.W.N. (B.E.J 148 = 1942 B.D. 214. 

Sb 106 and \01—Mahal assessed singly and net 
separately according to thaks—Single joint application 
for partition in respect of all pattis—Maintainability- 
Bringing in of all khatas into the pool—Matter of pre- 
eedure—Rules to be observed. 

Where the whole village is comprised In one mabal 
and it has been assessed singly and not separately accor¬ 
ding to thaks, an applicant for partition would be 
‘justified in presenting a single joint application in respect 
of all pattis. The question of bringing in or not of all 
khattas into the pool is a matter of procedure. But where 
the existing khata*! are according to the shares^ the 
co'Sharers, if the khala in which the applicant has no 
share should not be disturbed when koras are prepared. 
(Shirreif, S.M. and Sathe, /.M.) CHIRANII LaL 
Bagla ». Akbar Ali. 1942 O.WN. (BE.) 117- 
1942 0 A. (Snpp.) 62 (2)= 1942 A.W.R. (Eev.) 68 - 
1942 E.D 149. . ^ 

-S 106 —Partition—Proof of prior private parti- 

tion—Inference. Sec 1941 Dig.. <>1. 1188. 
r. BHACiRATHI. 1942 E.D. 239-1942 O.W.N. (B. 

S) 173 

_!_ 8 . Ill— Applicability—Declaration of shares in 

civil suit under compromise decree—Application for 
partition on strength of papers showing higher share 
Objection by other side—Duty of partition Court. 

Where in a civil suit thete has been a comproiniSB 
decree declaring the respective shares of the parties and 

one of the parties later on applies for 

strength of papers showing higher share for h-m 1 "^ lb* 

other® part/objects, the objection d«s not involve a 
question of propr.etary title which had j^d 

determined by a Court of competent “"jJ 

consequently S. HI of the U.P. a 

not applU-able. The question^ had ^en decid^ t y 

competent Court and the partition Court 8 , 

effecuoit. iShirreff. 

1942 O.A. fSopp.) 128-19« B D. 248-1042 O.W 

N. (B.E ) 177“ 1942 A.W.B. (Bev.) 111. 

— 8 , in .nd 23J ‘S 

charge of haq maUkana not raised m parUtson 

Charge . mortgage does not create 

A charge as distinct from a mongae ^ question 

any interest in the property. 1 ^ involve a 

abiut the charge of ""/.leaning of S. Ill 

question of proprietary title wi ^ 

bring the question of the charge o .V could 

the parliilon Court »»the time of the ^" o 

not have the °f**‘'"f'yy^‘‘’/MKOMANGAL SiNGH ' 
/<!« Hasan and 229=16E0. 169 

r.. RISHUNATHFSHWARJI. 203m229 ^“^1942 

-1942A.W.B ( 0 . 0 .) 304 = 1942 0.W.N.40W 

O. A 368=A.I-E. 1942 OtJdh 49L • 

-Sa 111 (11 CO and 

(0 respeetiue areas of different parties in po 

Appeal—Forum. • ..,sj,.,^he dispute between 

Where a partition officer dec P pirtiei 

the parties as to the ion under S. Ill 

U entitled in the partition ‘tj* » tfaere- 

(1) (f) of the Und Revenue Act and an 
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V. P. LAND EEV. act (1901). S. 114. 

from lies to the District Judge under S. U2 and not to 
the Deputy Comtnis-ioner. {SAim/f, S. M. and Satke, 
//t/.l Raohuvindra Bahadur SiNr.H v. Shrikh 
M UHAMMAD HABlBtLLAH. 1942 O A. (S«PP ) 
464 -1942 A.W.B. (Bev.) 438«=1912 O.W.N. (B-B.) 
679 

_L-S. \\l^—Partition—Effect of eo sharer taking 

land as unencumbtreJ while in fact it is encumbered. 

If at the time of partition a co-sharer takes In his 
share iand which is already encumbered, as land without 
any encumbrances it is that co-sharer who would "ave 
to suffer for it and not the mortgagee. {Shirrtff, S M. 
and Sathe, /.M.) DhONIHaI v. SHKO KUMAR 
SINGH. 1942 OA.CSupp) 202=1942 ED. 408« 
1942 O.W.N. (B.B )^319 -1942 AWE. (Bev.) 182. 

S. 117 and Partition Manual, Para. SO (4V- 

Advantage at fsovtssons of para. 30 (4)—// tan be 
claimed at the time of eonhrmatton. 

It is not too late to claim to take advantage, of the 
provisions of R. 30 (4) of the U.P. Partition Manual at 
the time of confirmation of-partition. It isnot agues- 
tion of severalty, but, that of a claim arising out of the 
Amin's proposals. {Shirre/f, S. A/ and Sathe, J.Mf) 
FaOIKA V. JaHangiRa. 1942 O.W.N. (B E.) 429= 
1942 A.W E (Eev.) 312 Cl)=1942 O.A. (Supp.) 338 
•>1942 E.D.619. 

'■ 8. Wl—Partition—Distributim of shares ovtr 

kinds of lands—detain! to exchange sir for tan jar land 
—If cats be allowed. 

\ According to b. Il7 of the U P. Land Revenue Act, a 
co-ibarer must be given first from sir land and he can 
be given land of other classes only if his share is not 
made up from his sir land, ll.nce when a co-sharer gets 
more than bis share of sir, be could not get any portion 
of the banfar, nor could he Claim It in exchange for sir. 
iSathe, J d/.) BHaCGU t. KaLYAN DaPS, 1942 O. 
,W.N.(B.E,)87=1942 A.WE. (Eav.) 97 (1) = 1942 
O.A. (Supp.l UO (1)=1942 E.D. 119. 

. S. 181— Parlitson cases—Change of title—Point 

of time. 

In partition cases the title changes Wy from the 
date on which the partition lakes effect and not from 
the date on which it is confirmed by tbe Collector. The 
rights and UabiUlies of the parties to a partition 
continue unchanged and unaffected until the partition 
takes effect on Isi July following the CoUeaor’s con¬ 
firmation order. {Sathe, J.M.) RAM GhULaM v 
RADHAKiSHUNJt. 1942 O W N. fB.E.) 233-1942 
O.A. (Supp.) 168-1942 EJO 299-1942 A WE. 
(Eev.) 138. 

-St 132 (8) and 133 {^. —Appeoi umier— 

Scope of-Dtgerent orders by Calltctor on same day— 
Separate appealtr-Competeney. 

An appeal agalnit the order of a Collector confirming 
a partition under S. 133(3) of the Laud Revenau Act is 
a second appeal and in that appeal all objections 
can be taken against any of the dedsioas of the 
Collector in disposing of the appeaU which were peodinc 
before Mm before the confiimstion of the partition 
llmce wheie oo the sanie day tbe Collector pa^-es an 


U. P. LAND EEV. ACT (1901), S. 197. 


ortlet m rwpev-t <A certain objections in an appeal In a ! remaining co- 
[-lA .?!’ oorfinrs the partition propoeats, ^ panitl :^ case. 


tion by the Collector and long before it had taken effect, 
it is premature. {Shtrreg, S.Af.) GainDAN Lal v. 
ShrVkh i Ram Sarup. 1942 A.W E (Bev ) 871=1942 O.W. 

‘ N. (B-R.) 612=1942 O.A. (Supp.) 397. 

— S. Liabslsty for land revenue. 

A co-sharer is not released from his liability for pay¬ 
ment of land revenue even though he did not make the 
collections. {Shirrtff, S, M. and Sathe. J. M.) MOHAM¬ 
MAD Khalil v. manohar Lal 1942 O.W N. (B. 
B,) 439 (2)=1942 A.W.E. (Eev.) 312 i.2)=1942p 
A. (Supp.) 338 (2)-1942 E.D. 629 (2). 

-S. \^2—Liabtiity for revenue—Lease by proprif 

tor—Ltabilsty of lesser. 

Under S. 142 of the U. P. Land Revenue Act all the 
proprietors are responsible for the revenue. ^ Hence in 
tbe case of lease by a proprietor, the lessor is a person 
in proprietary possession for bis own benefit with in the 
meaning of the Expln. to S. 142 and therefore a proprie¬ 
tor and liable for the revenue along with his lessee. 
{Shirreff, S.M. and Sathe, JM.) BHAGWANT Rai v. 
DISIRICT board. FaTEHPDR. 1942 OA.(Supp.) 
468 (2)= 942 A.W.E. (Eev.) 412 (2)=1942 O.W.N. 
(B.B.) 615 (1). 

. I I... S. 142, Expln.— Issterpretation—Liability of 
proprietor n t in possession for arrears of land revenue. 

The provision in S. 142, U. P. Land Revenue Act, 
that all the proprietors of a mabal are jointly and sever¬ 
ally responsible to Government for revenue assessed 
thereon must be read in the light of tbe £jiplanation 
which shows that they can only be held liable if they are 
in proprietary possession for their own benefit. Hence 
when a proprietor is not in possession at all, he cannot 
certainly be held to have been in proprietary possession 
for his benefit aud so would not liable to Government 
for the revenue. (Bennett and Madeley, JJ ) THaKUR 

PraSadp anrudh Singh. 20lIC.479=l943B 
D. 10»=1942 O.W.N. 784-1942 O.A. 622. 

——Ss. 144, Presumption of payment of ail 

revensee on behalf of eo'Sharers—If can be relied on 
where eo-skarers pay indtvidually. 

In a case where co-sharers pay their revenue indivi¬ 
dually. the presumption that a lambardar has paid all 
tbe revenue 00 behalf of the co-sharers cannot be relied 
upon. (Agarwesi and Madeley, JJ.) DURGA PRASAD 

Singh v. .shamskxr Bahadur Singh. 201 LO. 
I.O. 616-15B.O 102=1942 ED. 539=1942 O.A. 
131 = 1942 O.W N. 205-1042 A.W.E. (C.C.y 162- 
A.IE. 1942 Oodh 317. 

-Sa 160 »Sd 161—Attachment of ouhal—Right 

of Zamindar to intervene and sue for ejectment. See 
1941 Dig., Col. 1193. MansOOR ACa ». MaNZOOR 
Husain. 1941 AL.J. (Supp.) 143. 

-8. IVJ—Partitim Manuai—Para.9{\i)—Maha 

of sneral kisata kkewats—Appiuottors for imperfect 
partition regarding oste—All co'sharers, if shemJd be 
made parties—Eorms of proclamation asta urnee — 
Proetdmre regarding. - 

Where only tome of tbe <x*->bircr* of one of the 
several ihata ihewats constituting a mabal apply for 
an Imperfect partition, it is not nece^i; that tbe 
co-shaters shoald be r aJe 'partlr^' to the 


It 


seriate a^aU fiom (h^ t-rJers lannot'he' fikd i ihal regards the sapplv of 
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TJ. P. liAND REV. ACT (1901). 8.201. 

as laid down in S. 197 of the Land Revenae Act. 
{Skirr<lf, J%1. and Sathe, A.Af.) Ra'M CHANDER 
DaSS JHANDU MaL. 1941 E.D. 1136 = 1041 0-A. 

■ (Sapp.) 939=1941 A.W E cEev.) 1170. 

M -S. 201 — Applieabtlily^/ieitoratton of appeal— 
Limitation Act, tf period of /imitation. 

SWOloftheU. P, Land Revenue Act applies to 
appeals also and hence .restoration o' an appeal is 
governed by the rule of limitation prescribed by that 
section and it is not affected by the period prescribed by 
the Limitation Act, for the latter does not affect the 
limitation prescribed by a local law. {.Shirttff, J.M.) 
HARI SHANKAR MlSRA V. RAM CHARaN, 1942 0. 
W.N.(BE.) 22(1)=1942 A.W.R. (Eev.) 80 (1)= 
1942 O.A. (Supp.) 86 (1)=1942 E.D. 88 (l). 

. 3. 207 —Bar of suit—Mutation matter—Decision 

based on award—'If in the words 'for settinf it aside', 
if refers to award . 

The mere fact that the decision of the Revenue Court 
in the matter of mutation was based upon an award o4 
an arbitrator would not operate as a bar to a civil suit 
for adjudication of question of title The word ‘it’ in 
the words ‘'and no person shall institute any suit in the 
Civil Court for setting it aside”, in S. 207 does not refer 
to th 6 award but refers to the decision of the Revenue 
Court. {Bennett and Made/ey, //.) GjRJA DaT 
Singh r. Gangotri dat Sjn»'.h. 17 Luck. 658* 
198I.C.663»14 E.O. 414=1942 E.D. 63= 1942 0. 
■WN. 30= 1942 O.A. 8=1942 A.V7.E. (0.0.) 20=A. 
IE. 1942 Oudh 268. 

— — S. 211 —Revenue Manual, para, 9ll \J)’—Rev. 
Court Manual, Ch. I—Instruction 1 {ii^Uy-Appeal 
against order of Commissioner iransfirrinf superior 
Kanungo—Nature of—If can be fild to the Board 

An order of the Commissioner tranferring a superior 
Kanuneo is an original order and hence an appeal lies to 
the Board under S. 211 , Land Revenue Act and that 
appeal must be treated ds a judicial one under para. W J 
U) of the Revenue Manual. The pro;edure for the 
presentation of such appeals is governed by 
2 (ii) under Ch, 1 of the Revenue Court Manual. Under 
sub-clause (o) of that Instruction an appeal can be filed 
to the Board direct by presentation W ‘he Registrar or 

Member personally. {Sathe, ^ 

EMPEROR. 1942 O.A. (SuppJ 451- 1942 A.W.E. 
(Bev.) 426=1942 O.W.N. (B.E ) 646. 

__gg. 213 and 111 —Third appeal—Exercise of 

discretionby partition officer under S- 111. 

A partition orticer has a discretion ‘p proceed under 

eitherof theCI. («).(tl)oTCf)of S. llloftheU. P. 

T and Revenue Act when the question of propnetary 

title has not been already determined. If he proceeds 
under one sub-clause instead of another no third appeal 
would lie under S. 213, Land Rijvenae Act, as his 
action cannot constitute any breach of specified law oi 
usaae having force of law, iSathe. JM.) BiNDESBARl 
VtmWAR V. BHUNtSHW.tRI KAjL*KSHMl PEVl. 1942 
* OWN. (B.R.) 436 (1)=1942 A.W.E. ^Rev.) 292 
( 2 ) = 1942 O.A. (Supp.) 318 (2)=1942 ED. 626(1}. 

— Ss 216 and 218—/’w. r/ 0 / appeUate Court— 
Refertnu to Bnani—CompeUmy—Propn procedure. 

S. 2 l 6 o(lhe U P. Land Revenue Act does not 
delude io various actions which an appellate CodtI 
take that of reference to the Board* Hence when a 
Collector ftels in an appe4l by a patwari agai^nst bts 
that the punishment is inadequate and that it 
i;ienbanced, the proper procedure for him to 

IdoDt would be to dismiss the appeal and then refer the 
adopt woui g 218 enhancement as be is 

hot comP««"* 


U. P. land eev. AOT (1901), S. 188-K. 

and Sathe. A. M.) ChHEDI L^L ». EmPRROR. 1942 
A.WB Eev.) 76= 1942 O.A (Supp j 82=1942 0. 
W.N.(B R.) 70=1942 E.D. 102. 

■ --S. 21Q--Summary dumissal of second appealu^ 
Legally—Judgments oflcmier Courts differing. 

Under S. 2l6 of the U. P. Land Revenue Act any 
appeal can be dismissed summarily. Het.ce the Cem* 
iTiissiontr would be within his powers if he dismissed a 
second appeal summarily even though the judgments of 
the two lower Courts were not concurrent but conflicing. 
KSathe.J.M.) RamjitAHJR» KAmfat.aT Tewari. 
1942 O.W.N. (BE.) 280=1942 ED. 369=1942 A. 
W.E.(Rev.) 247 (1)=1942 O.A. (Supp.) 273(1). 

-S, 2l8—Reference to Board—Appeal by-paiwarl 

against transfer—Proper procedure. See U. P. Land 
REVENUE ACT, SS. 2l6 AND 218. 3942 O.W.N. (B. 
R,)70. 

-S. 21%—Reference—Competeney—Reference m 

rCiPect of one's own orders. 

Under S. 218 of the U.P. Land Revenue Act an officer 
can make a reference only in respect of oroers passed 
by Couits subordinate to himself and cannot iriakea 
reference in respect of an order passed by 
{Sathe,/M.) RAM BRICEtH t-. RAM JaNam. 1942 
A.W.E (Eev ) 408=1942 O.A. (SuPP.) 484 = 1942 

O.W.N (B.E.) 685. 

Reference under—When could be maae 
—Commissioner finding his own order irregular en 

reeonsideration-l'roper remedy. 

Under S. 218 of the United I'rovmccs Land Resenue 
Act a Commissioner can only refer to the Board cases 
disDosfd of by Subordinate Revenue Courts in which an 
irreflularity has been committed. It does not empower 
him to refer orders passed by himrelf if 
thinks that those orders were irregular.* But it will oe 
open to any of the parties who feels aggrieved by the 
Commissioner’s order to move the Board to | 
if the case falls within the purv^w of S. 219 ofA^ 

I t M \ AROLES V NaSARUKLAH a. 

WaB- (SeO 273 (0=1942 O.A. (Supp.) 299 
1942 O.W.N, (B.E.) 443 (1)=1912 E D. 660(1). 

_8 ^i'b 'K-^APPlieabihty. . . 

If a question of title affecting the pa-tition which 

might hL been raised in the 

not so raised and the partition is completed S. 23>N 

SlTsXtiestothe partition ‘ J‘‘“X; 

subsequently in a Civil Court. 

//.) BHAGWATl SaRAN S^INOH t- 
NAm)AN SINGH. I.I.B. (1942) Ail ^-202^;^- 
227=15 E.A. 104 = 1942 A.LJ. 197 = 1942 A.l-.w. 
245* AI1942 All. 267 (2). 

_^ 3 . 23S-K aBdO P. Code (1908)i S. 11 Sar 

0f chini under ^Dtitinction. ^\x\e UP I^nd 

A cUim n of 

Revenue Act. even when ^metimes they 

Sky^verlaVare independent 

SSESSS’S? 

share or liability to pay revenue was cial- 

ed at the partition eapressly or impliedly aga nit 
oiant who wants to avoid the effect of „cept 

cannot be said that the Revenue Court par^ ^ the 
when such a result can be reached by appM« 
principles of ris/udieata or S. U, C. P. Loo » 
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XJ. P. LAND REV. ACT (1901), 3. 233 K. 

effect of destroying contracts or trusts subsisting bet* 
w««n the parlies simply because entries have been made 
at the partition in diJtregard of contract or trust between 
the parlies. S. 233 K would not bar claims arising under 
contracts Or transfers. (Dar,/.) RAM BaRAM DubE 
V BaHADUK Khan. 1942 A L J. 449b 1942 A.L.W. 
588«1942 A.W.B. (3.0.) 297 = A.I.B. 1942 All. 425. 

— 8 . 238 K—Bar ot suit—Failure to bring ques¬ 
tion of Mif maiikana to notice of partition Court 
charge if extinguished. S<e U. P. Land KEV. ACT. SS. 
Ill and 233-K. 1942 O.W.N. 460 = 1942 0 A 368. 

, .8 233 kin)—Applicability—Suit for contribution 

by an under*proprietor who has paid rent due fron> 
ail. 5;/1941 Dig., Col. 1195, NEGESHaR PRASADf. 
CHanDRaPal .siNGB. A.Z.R. 1942 Oudh 14. 

I ' — 8 . 2^{'\i)—SitPen-itor Kanungo—A'i/rwr/ of 
pro<t€dings for the puni$hm<nt of—Puniikment baud 
on tusptaun—Propruty. 

Proceedings for the punishment of a supervisor 
Kanungo are judicial proceedings and no punishment 
can be award^ in judicial proceedings merely 'on sus¬ 
picion. y.Sk>rrtff, S M, and Sathe, J.Mf) ChabI- 
NATHvSiNGU V. EmpbROR. 1942 R.D. 666=1942 
A.W.R. (Rev,>274=1942 O.A. (Sopp.) 300=1942 0. 
W.N. (B.H.) 449. 

—■^-8.234 (k) and R. 41— Rate to be applied for 
sttUement of revenue of alluvial makal—Disparity 
between valuation and highest reeordtd rate. 

Where the highest rate recorded for any mabal is 
very much below the valuation, the S. D. O. is 
justified in adopting those rates, under R. 41 as based 
on rents actually paid for mahals of similar position and 
soils, for purposes of settlement of revenue of alluvial 
mahals. {Shirref,/.M.and Sathe, J.M.) MaNZOOR 
Ahmad S'. Emperor. 1942 0 A. fSopp ) 48=1942 

A. W.E.(Hev.) 48=1942 O.W.N.CB.R.) 148=1942 

B. D.214. 

DNITBD FROVINOBS LOCAL RATES ACT 
(1 OF 1914), S. 8 (ll (a)— of under-pro- 
Prieturs to pay poliee rate. 

Under-proprieiors are liable topay the rural police 
rate under Cl. (<x) of Cl. (1) of S, 8 of the Local Rates 
Act. iAgarwal. J.) JUOENDRA BaKHSH SINGH f'. 
Ahmad AU Khan. 198 I.C. 113=14 B.O. 377 = 
1941 O.W.N. 1334=1941 AWE. (Rev.) 1147- 
1941 O.A. 1037=A.I R. I942 0tidh 110. 

XmiTED FROVINCES MUNICIPALIXIS ACT 
(11 OF 1916). 8 . 7 (1) (q)—.Applicability—Erec¬ 

tion of shrine to house idol found in Municipal property 
—''Maintaining or deve)< ping the value of property 
vested in the B’>iird*—Meaning and idea contemplated 
by. 1941 Uig , Col. 1195. MaHomBu ISmah. f. 
Municipal Board, Dknake-s. 1L.B. (1941) All 
726 -14 R A. 248 = 197 I-C. 829. 

- 8 . 8 (1) (b) (ia)-‘Work of public utility’- 

Nature of work conteii.platcd by—Uinitationt on the 
powers of the Board—Maintaining place of worship for 
one community—When justified. 1941 Dig., Col. 
1195. Mahumbd Ismail v . Municipal Board 
BKN ARES. 1 L R. (1941) All, 726- 14 R.A. 348«197 
LO. 829. 

—- 81 . 15U3) and 162 a)- Xotue of faean t— 

if to ^ tneVOffi y<orty. ' 

ANhrn law icquircs a pjr»on 


or 

notice, by I 


t7. P. MUNIOIPALITIRS ACT (1916), 8.180. 

by S. 152 (1) for the failure of not giving which a 
penalty is also provided. It was held that where a house 
had in fact remained vacant fora period beyond 12 
months, a notice of such vacancy given and not termi¬ 
nated by a notice of le occupjilnn would be sufficient to 
satisfy the conditions of the U. I*. Municipalities Act. 
{Patpai and-Dar, //■) PREM WATI t. MUNICIPAL 
BOARD, AGRa 203 r.O 699 = 1942 A.L.W. 670 = 
1942 A.L.J. 611=1942 A.W.R. (H.O.) 306-A.I.R. 
1942 All. 446 

—— 8 . 161 {\)—Vaeant’—Storing of furniture-^- 
fntentton to re^eeufy house after a ttme—Jf negatives 
vacaney. 

Where furniture is allowed to remain stored in a 
building and there is an intention on the part of the 
tenants to re-occupy It on return from the bills, it can¬ 
not be said that ihe building is 'vacant' under S. I5l (1) 
of the U. P. Municipalities Act. (CAulam Hasan and 
Agarwalt //.)■ MUNICIPAL BOARD OP LUCKNOW v, 
GOVERN.tiENT OF U. P. 204 LC. 186 = 1942 O.A. 
898=1942 A.W.E.(C.O.)318 (1)=1942 0 W.N.667 
=A.1.R. 1943 Oudb 68. 

- S. 161 (3) —Sufficient compliance with — Omis¬ 
sion to mention that buildings where 'unproUuetivt of 
rent'—Intention to claim rebate clear. 

Where a notice under S. -151 (3) though it stated 
that certain buildings were vacant omitted to mention 
that thry were 'unproductive of rent' abo but left no 
room for doubt that remission was being claimed under 
S. 15l (3), it was^r/^ that the notice was ^sufficient 
conipliance with the requirements of S. 151 (3). \fihu- 
lam Hasan and Agarval.JJf) MUNICIPAL BOARD 
OF LUCKNOW V. GOVERNMINT OF U. P. 204 LO. 
186 = 1942 A.W.R <C.C.) 318 (1)=1942 O.W.N. 667 
= 1942 O.A. S98-A.I.R. 1943 Oudb 68. 

-8.161 {.Pi) 9Si(h{X)—Coniinuing right of oecu- 

potion — St>/rtng furniture and intention to re-oeeupy 
house—Buildingtf 'unprcductneof rent' 

When a person stores his things in a house with an 
intention to re-occupy it on return from the hills there 
is an animus revertendi and be has a continuing right 
of occupation within the meaning of S. I5l <S)oithe 

U. P. Municipalities Act and the house is not 'unproduc¬ 
tive of rent'. {Gkulam Hasan and Agarwal, //,) 

Municipal Board OF Luckn vtv. Govern.vent 
OPU. P 2041.0.186=1942 O A. 898 = 1942 A.W. 
R.(r.C.) 318 (1) = 1942 O.W.N. 667= A.IR. 1943 
Oudb 68 . 

-St. 163 tod Taxation n'ltification—Cen- 

struelioH—'ineome’ — Meansng. 

Where a charging provi'.ioo in a notification for the 
imposition of the tirenmstances and property tax'bv 
the U.P. Municipality provided that ‘the rate of assess. 
Oient should be on a sliding scale adjusted and assessed 
on the 'Income' of the assessee it was held ihat the pro¬ 
per construction to be given to the word 'income' in the 
mtification was that it means the net income of the 
A'sessee m the same sense in which the word‘profits’ 
wool-1 commercially speaking be aacertai .ed. (Braund 
and } arks, yy.) UPPER JuMNa VaLLEV tlECTKI 
CITY Supply Co., ltd. t-. Notified arh mowan* 
I.L.R (19421 AIL 493-200 I.C. 739 = 15E.A- ^ = 

1942 A.W.R I HO.) 1S1»1942 A.L W. 298«194fi 

AL. J.278-A.I.R. 1942 AU.323. ^ 


«o give a notico about a 
matter .»soon .Mbit notice is delive.td It rrtDi.ns 
operathe d rffective unless the nk-tlce i-, withdrawn 

Its period IS Uttemimed by a stiisineht in the notice hv I g iHfl fq T»r ■> 1 ■ j 

act ot patilei or by operation (,f statute A k. s vv • proceed with construction 

served ^ the owner of a vacant building ondef “is? witWR?,M Municipaliiy interferiS 

(3)ofthrU.K.M«n.cipaime Act remains SlvwAf t Dig- Col. U9A 

lB(orCiiUIanoticwofreo.Tup«uoo,sgiven„reqiirS^ 17 LuU 98 Lucknov. 
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U. P. MUNICrPALITIBS ACT (1916j. S.'185 
——Ss. 180 (3) and (5) and liB~Se*fe and tfect 

of—Conaittont to be tomplted with by applUatti for 
tanction to iitail benefit of S. 180 (3). 

S, iSSoftheU.P. Municipalities Act (ontemplates 
not only the erection of a building but the btgtnningcon* 
tinuance or completion of the erection of a building. 
Reading sub S ( 3 ) with sub S. (5)ofS, 180, it would 
appear that sub-S (3) would cover the case only of a 
peison who is not already in the wrong. In order to get 
the advantage of sub-S. (3) an applicant must, first of 
all, make a valid application to the Boaid^ Secondly 
he must wait for the expiry of a period of one month 
and after-thathe must make a written communication 
drawing the attention of the Board to the omission 
or neglect to pass an order and thereafter he must wait 
for a further period of 15 days. Under S l80 (5) it is 
incumbent on a person who has given notice uoder 
S, i78notto commence any work of which notice has 
been given until sanction has been given or is to be 
deemed to have been given by the Board. A notice 
sent to the Board after starting construction couid not 
be regarded as a notice under sub-S. (3) of S. 180. 
(Yorke. /.) NaSIRUDDIN v. EmPEROR. 204 I-O. 
866 * 1942 A.W.E (H.O ) 392 (2) = 1942 A.L.W. 694 
-1942 A.L J. 668 =A.I.R. 1943 All. 47. 

_S. 211—Order of Executive Ofiicer—Nature of 

—If can be questioned in Courts of law. See U. P. 
'MUNICIPAL ACr, Ss. 321 AND 211. 1942 A.L.J. 691. 

_S. 2i6-Si0pe and effect—Proceedinst in the 

absence of complaint at it referred to in section—tf 
with furisdiciion. 

S. 246 of the U.P. Municipalities Act bars m express 
terms a Court from taking cognixance of an offence 
without the complaint referred to therein and hence the 
existence of such a complaint Is an essential prelinunary 
to the trial. It follows that any action taken by a Court 
in the absence of such a complaint is without jurisdic¬ 
tion and cannot be upheld. {Bennett, /•) A®pUL 
MajeeD r.. emperor. 199 I-C-166*14 R.O. 477 = 
4 SCtL.J. 623=1942 A.Cr.C. 63=1942 O.A.29- 
1942 A.W.B. (0.0.) 62=1942 O.W.N- 69-A.I.E 

I942 0 udh^y^-^^ plying for hire' 

"■rcan^o^ be said that the words ‘for hire’ in ‘kept or 
plying for hire' must be read with word kept as well 
L wifh the word ‘plying'-The expression kept for 
ttrfc’ does not seem to be very natural. The meaning 
Hearlv is that all carts either kept in the Munidpafiiy 
nr keDP outside either plying for hire in the Munici,«lity 
are liable to be licensed. {.Allsop, /.) MEWa Ram 
fmperOR 204 1 . 0 . 448=1942 A. Cr.0.198 ( 2 ) 
A w:b (H.O.) 3S7 (l)-aM2 A.L.W. 680 

( 2 ) - A.I.B-1943 All-IS* . 

^ ' _ 3 i 4 _Construction— Some person aotboiised 

Kv the Board’—Meaning of. Su 1941 Dig,, Col. llV. 
•pmpkROR ABDUL BazzaQ. 197 l-C. 239*43 Or. 

L J 1S7*14E 0.804. 

^\±^FM^nariiinf noU in complaint sipttd 

hv some one on behalf of executive offteer—Obfection as to 
propriety of complaint, if can be taken in appeal. 

^ Where the forwarding note at the bottom of the 
printed complaint is signed by somebody on behalf of 
flp executive officer and no objection is taken either in 
trial or appellate Court, it is not open in revision to 
•:.* an objection that the note was not signed by a 
****.«n authorised on behalf of the executive officer. It 
Ki. assumed that the prosecution was started on 
must eiven by a person authorised on behalf of 

mfoimation rejiired by S. 314 of the United 

rr'ovTnces Act and is no real de/eet 


U. P. REV. COURT MANUAL. 

in the prosecution. {Agarwal.J) SURAJBAU ». £M- 
PEKOR. 201I.C. 466 = 15 B.O. 103 = 1942 A.WR. 
(C.C.) 276=1942 A.Cr.0.13t=4SOr.L.J.739=1942 
O.A 303=1942 O.W.N. 425=A.I.R 1942 Oudh 438. 

- Ss. 321 Scope of S. 321—Notice to 

demolish under S.2W—Compettney of late Courts to 
que.tion—Order of the Executive Officer, if an order of 
the Board. 

Under S. 321 of the U.P. Municipal Act, no ordenor 
direction referred toinS. 318 shall be questioned in 
any other manner or by any other authority than is 
provided therein, An order or direction under S.211 
is mentioned in S. 318 and therefore it cannot be ques¬ 
tioned by any other authority than the Officer appointed 
by the Local Government or failing such appointment 
by the District Magistrate. It follows that it cannot be 
qaestioned in a Court of law. The Executive Officer is 
the Board within the meaning of S. 211. His order is 
subject to appeal to the whole Board under S, 318 but if 
no appeal is made or if the appeal being made is rejec* 
ted, then the older of the Executive Officer would stand, 
and that would be an order of the Board and it cannot 
bequesiioned in a Court of law. A notice to demolish 
issued under S. 211 by the Executive Officer which was 
not appealed against could not be questioned in Courts 
of law. {Allsop, J.) Mathura Prasad v. Emperor. 
208 LO. 486-44 CrL-J- 84=1942 A.Cr.C. 186=1942 
A.L W. 653=1942 A.W.R (H.O.) 823=1942 A.L.J. 

691-A.tR. 1942 AU. 441. xn-P 

UNITED PROVINCES OPIUM SMOKING ACT 
(1934), Si 26. is and U—Absence of complaint— 

Jurisdiction to lake'cognttanee of offence under bt. 
13 and Xh—Sanctiem if equivalent to complaint. 

In the absence of a complaint or report of the Collec¬ 
tor or an officer of the Excise Department not below 
the rank of an Excise Inspector as reqnired by b. oi 
the U.P. Opium Smoking Act. a magistrate has no 
jurisdiction to take cognisance of an offence unoer 
Ss. 13 and 14 of the Act. Sanction to prc^uie is not 

the same thing as making a complaint. 

/) jADDU Lomar p. Emperor. 

163=198 I.O. 896=14 R.A. 346=1942 A-OrC. IS 
43 Cr.I..J. 450“ 1941 A.W.R.(H.O.) 374= 1941^ 
L.W. 1105=1941 A L.J. 706-A.I.E. 1042 AU. 90 

UNITED PROVINCES PARTITION 
R. 80 iCf—Allotment of plots sold—Proper 
Under^ 30 (4) of the 

rally desirable that plots sold to ii,. 

should be allotted to them so far as this “ W;' 
out detriment to the compactness or to ‘“^strictly 
the patfition, even though the GaiNDAN 

speaking) their severalty. mev ) 57 X- 

iLvL.. ram SaRUP. 1942 A W.b 

1942 0.W.N.(B.B.\612=1942 0 

united pbovxnoes EEOu„aer 

SALES ACT {XXVI OP 19WhS.^^ necessary 

-Execution »''‘*/«6i^“*s‘°7 ifcan operate to stay sale 
for completion of s**® , Stc U. P* 

ordeted but not . jJj, y p REGULA- 

CUMBERED ESTATES ^C^. S. 7 AND 

’ flftOfflNCE'S REVENUE COURT 

peon—Sufficiency. . ., gerved I* 

Where no copy of the of the notice U 

left with the party summoned, the tww « 

faulty and an oral information conv^ed by to ^ ^ 
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U. P- EBV. OOUET MANUAL, Para. 63. 

SlNOH. 1942 O.W.N. (B E.) 678-1942 OA. 
(Bopp.) 467 CD «19*2 A W Jt. (Sev.) 441 (1). 

-■pltlft. hifJtr /itvtnue Act"— \ 

CempitOHte urtik 0. 41. R- 3 \,J)—.Viconty. 

Ai ihe provisiors of p^a. 53 of the U. P. Revenue 
Coart Manual makes the provisions of O. 41, R. 3 («/) 
applicable to appeals under the Land Revenue Act, a 
Coart when allowing an appeal should specify the relief 
which it means to give the appellant as required by 
O. 41, R. 3 U), C. P, Code. {Shirreff, S. M. and SatAe, 
/.M.) Chiranji LAL Bagla V. akbar ali. 1942 
O.W.N. (B.EJ 117 -1942 0 A. (Supp.) 62 (2) = 1942 
A.W.E.CRev.) 68-1942 E.D. 149. 

■ Para. 63 —of apptllaU Court to add futa- 
tary pjrites. 

In an appeal under the U. P. Land Revenue Act it 
it open to the Court to add the necessary parties because 
para. 53 of the U. P. Revenue Manual has made O. 41, 
R. 20, C. P. Code, applicable.to appeals under U.P. Land 
Revenue Act. S. At.) GainDan LaL f. 

Ram Sarup. 1942 O.A. (Supp.) 397= 1942 A.W.E. 
(Eev.) 371=1942 0 W.N. (B E.) 512. 

-Paras, 909.1000.1001 and Debt Eedemption 

Act, 8s, 16 and 17—iWr of agritultura! land— 
Stay—Failure to apply under St. 909a«rf 1000tf//Ar 
Vnittd Provinces Revenue Afanual — Effect—Lung period 
of stay, if a ground for reopening sale—Debtor not 
getting the benefit of Debt Redemption Act if justifies 
holding fresh sale. 

Where on the sale of agricultural land in execution of 
a Civil Court decree the judgment-debtor fails to apply 
under either Paras 999orl000 of theU. P. Revenue 
Manual and the sale would have become absolute under 
Para. lOOl but for a stay order the fact that such stay 
lasted for nearly four years is no ground for permitting 
the judgment-debtor to reopen the questions of regu¬ 
larity of sale or the adequacy of the price. Nor is the 
fact that the debtor is not in a position to get the bene6t 
of the U. P. Debt Redemption Act a ground for hold¬ 
ing the sale anew. {Shirre/f, S.Af.^ KaLYAN Rai v . 
LaUTA KUAR. 1942 0.W.N. (B.E-) 602-1942 A. 
W.B. (EeY.) 186-1942 O.A. (Supp.) 206. 

-Para, 911—7’r<i«//rr' of patwaris—Nature of 
proceedings—Proeedure to be followed, , 

Under para. 9ll of the U. P. Revenue Department 
Manual transfers of patwarls are judicial proceedings 
and judicial procedure must be followed in dealing with 
them. (^Shirre/f, J.M, and Sathe, A.M.) ASa RAM v. 
ManOHAR Lal. 1942 OWN. (BE.) 12-1942 O A. 
(Supp.) 12-1942 A.W.E. (EeV.) 12=1942 B.D. 12. 

-Oh. XL, Paras. 997 and 1011—Applieabili/y— 

Decrees passed by Revenue Court. 

Neither para. 997 nor lOil in Ch. XL of the Revenue 
Manual has anything to do with a case in which the 
decree sought to be executed, had been passed by the 
Revenue Court. Cb. XL in which these paras, occur as 
the heading shows deals only with the sale of ancestral 
land in execution of Civil Court decrees, (yerma and 
Yorke,//.') Hakim ALit-. ShaNKER Lal. IL.B. 
(1942) AU. 237= 203 LO. 93=15 B-A- 223=1942A. 
L.W. 409 = 1942 A.L.J. 416-1942 A.W.E. (HO.) 
166-A.IJL 1942 All. 267. 

' Para. 1011 {9^—Seope of right of appeal under. 
Paragraph 1011 (8) of the U. P. Revenue Department 
Manual gives a right of appeal to the jadgment*debtor 
only against an order confirming the sale and not against 
any intermediate orders which might be passed by the 
Collector on the objections of parties. Hence where an 
appeal is preferred against the dismissal of objMions but 
no appeal Is preferred against the confirmation of sale 
the judgment-debtor cannot get any relief in appeal 

Y. D. 1942-W 


logo 

u. P. STAY or PEO. (EEV.O.) AOT (1937), 8. 2. 

iShirreff. S. At. and Sathe J. Af.) BHAJAN I.AL v. 
KARAN Singh 1942 A.W.E. (Eev.) 221-1942 0. 
A. (Supp ) 247 -1942 O.W.N. (B.E ) 370 -1942 B. 

D. 459. 

UNITED PEOVINOEB STAYED AEBEAEB OF 
BENT (EEMISSION) ACT (XVIU OP 1939)— 
Benefit under—§eay of renlt.tf a condition precedent. 

It is not correct to say that in order to entitle the 
tenants to the benefit of the Act VIII of 1939, the Court 
should have stayed the rent suits. Under the Stay of 
Proceedings (Revenue Courts) Act all such suits are 
automatically stayed without any specific order. {,Thomas, 
C. J. and Gkulam Hasan. J.) Dava SHANKER v. 
Badri Prasad. 202 LO. 629=16 E.O. 132-1942 
O.W.N. 643-1942 A.W.E. (C-O.) S28(3)=l942 O. 

A. 463 =A-LE. 1942 Oudh 493. 

——'8.3— Agra Tenancy Act, S. 6(^App/ieabiliiy 
of S. 3 of Stayed Arrears Act to applications for 
dahkal dehani in pursuance of order under S, 80, Agra 
Tenancy Act — Order under S. 80, if could be impte* 
frienttd by proceedings under S. 181, U.P. Tenaney 
Act. 

An application for Dakbal Dehani in pursuance of 
an order of ejectment nnder S.80 of the Agra Ten, Act ii 
an application for recovery of arrears of rent and hence 
would governed by S 3 of the Stayed Arrears of Rent 
Act. An order of ejectment passed under S. 80, Agra 
Tenancy Act, which was not executed by reason of the 
Stay of Proceedings Act could not be implemented by 
proceedings under S. 181, U. P. Tenancy Act, after the 
latter Act came into force. (Shirre/f, S.Af. and Sathe, 
y.Af.) MahadeO V. Sheo Rrasad. 1942 O.A. 
(Supp.) 440=1942 A.W.E. (Eev.) 414-1942 O.W. 
N. (B.E.)867. 

S. Z—Applieability. 

S. 3 of the U. P. Stayed Arrears of Rent (Remis* 
sions) Act only applies to such suits and applications as 
were stayed under the provisions of the U. P, Stay of 
Proceedings (Revenue Courts) Act, 1937. The reference 
to the Utter Act means that Act as amended by all 
I be later amending Acts in fore* up to the passing of 
the former Act. {Shirrtff, S, At. and Sathe, J.Af^ 
MOHD- SAFAR V. MST. HAJIRA BiBl. 1942 O.W. 
N.CBJE.) 652=1942 OA.. (Supp.) 368=1942 A.W. 

B. (Eev.) 342. 

S. Scope and applicability—Judgment-debtor 
in possession as mortgagee of land in another mahal and 
paying local rate of more than Rs, TS^If entitled to the 
benefit of the Act. 

The word 'person' and not landlord is used in the last 
clause of S. 5 of the U.P. Stayed Arrears of Rent (Re- 
missions) Act because local rates can be amessed on land 
held by other persons besides landlords, as provided in 
S, 8 of the 1/Kal Rates Act, Hence where a judgment- 
debtor is in possession as mortgagee of land in another 
mahal in respect of which be was paying a local rate of 
more than Rs. 25 the case comes under S, 5 of the Act 
and the judgment-debtor is not entitled to the benefit of 
the Act. iSkirrtff, S. Af^ fAWAHIR SINGH ». MUTS- 
ADDI Lal. 1942 A.W.E. (Eev.) 264 (2)=1942 aA. 
(Supp.) 290 (2) 1942 E.D. 384 -1942 O.WJI. (BB.) 
295. 

UNITED PEOVrNOBB STAY OP PEOCEED- 
INOa (EEVENUE 00UBT8) AOT (1937), Se. 2 
asd 3 —Rigfil la benefit of exelution of time-AppUca- 
lion for exeeution of decree for eieetment made after 
expiry af Act—Act eoming into foree after decree and 
Prior to expiry of limitatiom. 

Where tboagh a decree for ejectment was obtained 
no application for execution U made prior to the Stay 
of Proceedings Act which came into force before the 
expiry of period of Umitatioo for nefa an appttcatiM 
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jy. p. STAY OF PEO. (EEV. C.) ACT (1937), 3 8. 

the decree-holder is entitled under S. 3 of the Act on his 
filing an execution application after the expiry of the 
Act to the exclusion of the period during which the 

Act remained in force. {SAirre/T S. M. 

/. fl/.) AMARNATH V. BIND^HRI. 19 2 0.^ 

(Sapp.) 388« 1942 A.W.B.(Eev.) 3*2=1942 O.W. 

^S^^and O. P. Stayed Arrears of Eent 

(Eemissioas) Act (1939). Ss 3.5 and of 

i*. 3 of Stay Act tf avatlahli to suit tailing under 
s 5, Remission AeU filed after expiry of Stay Act. 

It was held by Shirr^s SM., that the l^nefit of S 3 
of Stay Act would be available to a suit falling under 
S 5, Remissions Act. filed altei expiry of Stay Act to 
the extent of the period between the passing of the Stay 
Act and the passing of the Remissions Act, by reason of 
S. 6(f) of the U. P. General Clauses Act but JaMf, 

/ M held that such benefit would not be available and 
as the members differed the order of the lower Court was 
allowed to stand, \shirreff, SM. and 
DorgaNarain Singh v. a’ 

(Supp.) 498(2)= 1942 O.W.N.(B.E.) 731-1942A. 

W.E. (Eev.) 472 (2). 

UNITED PEO VINCES SUGAE FACTOEIES 
CONTROL ACT (1938). S. 29 (2) 

Sugar Factories Control Rules. E. 21 A If ultra 

vires the Provincial Legislature, OOVERNMRNT OF 

INDIA ACT. SCH. VII. LIST I. NO. 45 >^0‘iVj 
NOS. 49 AND 54 AND LIST III, NO. 36. 1942 A.L J. 

UNITED PROVINCES TBMPOE^Y POSl^ 
PONBMBNT OF EXECUTION OF 
^OT(X OF f 

temporary taw^beneftt of / • 

Aet is repealed. Wtnpoiary Act 

It is not the law that ^-ce all rights 

comes to an end and o^jaions of the Tem 

which arose under some * P cessation of 

porary Act automatically ‘ ^ interpretation of the 
[he Act. I'» ^ ^ 

particular provision to remain operative 

Eemain in force or ^^ether ^ xbe 

even after ‘J* ^ct ha^ Temporary Postponement 
language of S. 5 ^ tbe - points to the conclusion 
of Execution s 5 v,a3 to take effect after the 

that the benefit 8'^*“ ^ j,nd ,be statute contem 
Act bad ceased t though it would cease to be in 

plated and ‘ ndcr® would continue to be in 

force rights f notwithstanding the ex^^ion of the 
operation. .-gnt of Execution of Decrees Act, 

Temporary ".nm and the repeal of the said 

Act. 1§40 on January 
Act by the U.P. D gntiiled to exclude the time from 
l8t. 1941, p ber 31st. 1940. In computing 

January 1st. 1938 l^o UM applicable to their claims, 
the period of limuation pp l^L f. EQOP 

iBaiPat. Oar 671=1942 A.LW. 

fSi:W.E.\Huf3t5=A.I.E. 1942 AU. 396 

UNITED PROVINCES TENANCY ^CT 
nv 1939) Sa. 3 (1) and 2 ZQ-Effe(t ofS. 3 ( 

'3 (1) of Ihe U, P. Tenancy Ac, has the s.^e effec, 
of the Agra Tenancy Act under which the 
a* H‘CO sharer-includes the heirs of a co-.sbarer. a.^ 
reason why no corresponding section is to be 

i’- fheT p Ten."'? *«■ “ a ° “ 

found m the u- ^be deceas- 
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U. P. TENANCY ACT (1939). S. 3. 

AFZAL KHATOON V. MOHAMMAD ISMAII, KHAN. 
1942 A.W.R. (Rev.) 147 (2)=1942 O.A. (Supp ) 167 
(2)=1942 0.W.N.(B.E.) 196 = 1942 E.D. 262. 

-Ss. 8 (l)and26—0/ iw^lf becomes a 

^ landholders—T eet. 

A vendee of sir should be treated as a landholder 
provided all the other co-sharers have agreed to let him 
act as the landholder for a number of years in w'hich 
case he should be treated as the agent on behalf of the 
other co-sbarers- {ShirreE, S.M. and Satht, JJjE-) 
HlRA Lall tf. HarBaNS 1942 O.A. (Supp.) 63- 
1942 O.W.N. (B E.) 77=1942 A.W.E. (Eev.) 67= 

1942ED. 109. j 

38. 3 (6), SO and nb—Effect of S. a \t) and 

S Zdsn regard to land occupied by iuava plantatiosi-- 
Status and rights of tenarsts holding suek land under 

the U. P- Tenancy Act. . 

According to S. 3 (6) of the U. P. Tenancy Act land 

occupied by guava plantations is grove 

reason of S. 30 of the same Act hereditary 

accrue in respect of such lands. Hence a person hold ng 

ScL land and recorded as ! 

.nder?he U. P. Tenancy Ac, b«, o" » « 

TOR OF MEERUT. 1942 0 W.N. iB-B) 

A W.E. (Eev.) 88=1942 O.A. (Supp.) lOl (1)=1942 

V6)-Cr^/ land-Guavas and peaches- 
Omit lion from the detinition^Effect* af 

w"“o. « P'^-' “'jl.J'.'hl 

from constituting a g"*” *5 L [uch condt- 

other conditions of the definition and OM oUu 

lions is that the ‘rf* ®“S‘ ^ ^cSlfyV.) ShiVA 
growing. {Shirrs/f, ^ (fiupp.) 60 

I'tl » 

til^k^^i^e^Xovs-Partition of 

land f^iinl^i»to different portians-Rights of gr 

After the partition of a ®^*J^^,*('he''ate^a 1 wawd In 
take any advantage of the ‘^'‘l^Jccr of the grove 
the other ma^als still 7**®* in mabaU where 

and claim the rights 8'®'^® 7 ?^^, /. M.) BHAG- 

the land has ceased to be grove. SINCH. 1942 

of hay or wood. . . q[ hay or wood, if 

Where land s occupied by ,i^„y „ 

the occupation is not p agricultural Iwd. 

prevent the land from /efinition in S. 3 

it is ‘land’ with m the 7 “"* * rsAirre/f, S M.) HaR- 
(10) of the U. P. W.B. (Eev.) 236 - 

GIAN V. SHED o W.N. (B.B.) 169“ 

1942 0JV. (Sapp.) 262= 

1942 E D. 236. if exclude 


permarsent 
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U. P. TENANCY ACT (1939). S. 4. 

The definition of 'tenant* given in S. 3 (23) of the U. 
P. Tenancy Act docs not exclude permanent lessees jiith 
heritable and transferable rights in Agra. (S^irre/f, S. 
M. and SAtht. J.M.) Shri Nath Shah V. Ram Nath 
TkwarI. 1942 0 A. (Supp.) 478«^ 1942 O.W.N. (B. 
B.) 700=1942 A.W E. (Eev.) 452. 

—Sg. 4 (l) and 124—CWr/ron in kabultyat net 
to tloim umis$ion—lf hindint —^r«r d€<r<r~~Al' 
leuxtna for rtmistion granted by Governtnent if can be 
made. 

Though in the kabuliyat executed by the tenant there 
is an undertaking that be would claim no remission on 
account of any agiiculiural calamity, it cannot prevail 
against the express provisions of S. 124 read with S.4 
(l)oftheU.P. Tenancy Act and hence in passing a 
decree for arrears of rent, allowance should be made for 
the remissions sanctioned by Government. iSkirreff, 
S.M.and Satke,/.kf) JaFAR f. SUGAR BlBI. 1942 
A-W-R. (Rev.) 237(1)= 1942 O.A. (Supp.) 263(1) 
•=1942BD 289 ( 2 ) = 1942 O.W.N. (BE) 223 (2). 
-S. 9-~Sir rights,if follow gift of proprietary 

rights. 

The general rule is that Sir rights go along wrth the 
proprietary rights when the latter is transferred by gift. 
{.Satke, A.M) UTTaM SINGH r-. TaLUOPAR SlNCH. 

1941 A.W.R. (Rev.) 1121 (1)=1941 O.A. (Sapp) 
902 (1). 

- Application for mortgage-'Ttme up to 

tukieh can be applied for. 

An application for a mortgage can be filed at any time 
even after the preparation of the preliminary award up 
to the final declaration of the award. {.Satke, 
Lakshmi narain V. Shiva Haj Singh. 1942 0. 
WJ:^.(B.R,)6BS-1942 0.A (Sapp ) 487 (1). 

■ ■ —8 . 2^—E/feet of not claiming ex proprietary 
rights on sale of joint At^PosiUen and rights of 
pendie. 

In the case of iolnt sir holding, if no ex proprietary 
rights are claimed and the vendee of the share of one of 
the joint sir holders comes into possession of specific 
plots his possession is that of a licensee or irespisserand 
the holding becomes the sir of the remaining sir 
holders. If the vendee perfects his title by adverse 
session then only be can be shown as khudkasbt holder 
but not otherwise. (Skirre/f, S.hf and Satke, J M.) 
HavaudaR Rai v Mahabir SaRAN. 1942 own. 
(BE ) 620-1942 A. W.R. (Rev.) 392=1942 0. A. 
(Sopp) 418 1 

_ 81 ^9.176 end 176— Tenaney Act, Ss. 20 

and 'ifs—Pormal application to eject heir of statutory 
tenaut hoiding ot-er—Siay under Stay of Pro 
teedings Act—Suhse^usnt issue of notice under S. 176 
U. P. Tenancy Act—Plea of non liability to ejectment 
awing to attuisifion of hereditary rights — hfasntoanahi' 
lUy. 

Where an application to eject the heirs of a statutory 
tenant holding over was not a genuine one to eject 
them but was one merely in the nature of a registration 
of a cl^m to eject and was stayed under the Stay of 
Proceedings Act and when after New Tenancy .\ct came 
into force csotlccs were issued under S. 176 of the Aa, it 
was held that the defendants were tenants at the com¬ 
mencement of the Act and that hence they became here* 
ditary tenants and were not liable to ejemment as heirs 
of a statutory tenant* l.y*r>rr<, S V) I'HUND KVN- 
waRv.Giuwak. 1942 AWE. (B«T.) 434 (11= 
1942 0 A. (Supp.) 460 (!)• 1942 O.W N. (BR.y 629. 

— "S g. 29 (a) a&d 181— of a statutory tenant 
—Pi/hts—Stat^ 0/ hetr holding otrr aifer 5 years — 
Decree far tiee'tmenl^Star—R(iix.ai alter new Ad— 
UtraiiUry rigUt if tern be ilaiwted. 


JJ. P. TEN.AN0Y ACT (1989). S. 54. 

As the heir of a statutory tenant is one of the classes 
of tenants enumerated in S. 10 of the Agra Tenancy 
Act. be is entitled under S. 20 of the Act to retain 
possession of the holding for 5 years. If he continues 
to bold for another 3 years and no proceedings are taken 
to eject him he is to be considered to have been admit¬ 
ted to the bolding. But after the expiry of the 5 years, 
he has no title as the heir of the statutory tenant 
Where a decree for ejectment was obtained against 
sucb a person under S. 86 of the Agra Tenancy Act and 
it was stayed under the U.P. Stay Act and on the new 
Act coming into force and execution being revived the 
heir of the statutory tenant clairned that he had become 
under S. 29 of the U.l'. Tenancy Act a hereditary tenant 
it was held that it was as a person holding over without 
title that his ejectment was decreed, and he could not 
therefore be held to have been a tenant when after the 
expiry of the 5 years and that not being a tenant he 
could not become a hereditary tenant under S. 29 («) ot 
the U.P. Tenancy Act- iShirre/f.S. M.) Maikuav. 
Ram Kumar. 1942 A.W.R. (Rev.) 294 (1)=1942 
O.A. (Supp.) 320 (1)=1942 R.D. 499 (2). 

— - 8 . 38, ptOViBO— Tenancy Act fl926), 

.S. 23 proviso—Co-ttnancy — Recognition—Pacts to be 
prosed—Aeeeptanee as tenant and suing for rent and 
enhancement—If amounts to recognition. 

Under the proviso to S 23, Agra Tenancy Act, 1926 
and the corresponding proviso to S. 33 of the U. P. 
Tenancy Act a person cannot be deemed to be a co- 
tenant unless be was a co tenant from the commence¬ 
ment of the tenancy, or has become sucb by succession 
or has been specifically recognixtd as such in writing by 
the landholder. From the mere fact that a person hae 
been accepted as a co-tenant by the landholder in suit 
for declaration of right and division of bolding, and has 
teen sued for arrears of rent and for enhancement alonf 
with the other co-tenants, it cannot be said that there ie 
a specific recognition in writing within the meaning of 
the above provisions of law. (Shsrreff, S M ) 
RUKKOf. KtSARI. 1942 ED. 290= 1942 O WK. 
(B B.) 224 = 1942 A.W.R. (R«v ) 237 (2) = 1942 O.A. 
(Supp ) 263 (2). 

' “S. 38 (2), proviso—CrMfr'tfw of eotenaney— 
Compromise of proceedings under S. 145, Cr. P. Code- 
Conditions to be complied xoith. 

A compromise tocreate the rights of an occupancy 
co-tenant would have to be agreed to in writing by the 
landlords and also to be registered. Hence a compro¬ 
mise of proceedings under S. 145, Cr. P. Code, between 
rival claimants to an occupancy bolding by which 
parties wtre to remain in posaession of the property half 
and half and one of them was to pay the expenses of the 
proceedings, doe* rot create rights of an occupancy co- 
tenant. (,Shtrref,S.M.) MadaRI e. GaURI. 1942 
O.WJf. (B R.) S6(2) = 1942 O.A. (Sopp.) 40 = 1942 

A. W.B. vRev.) 40=1942 B D.61 (2). 

“8rS4— Sueeessiom to Hindu widow who had 
succeeded to her husbands Kxed rate tenancy—Law 
abplieabl^Htndu Law of Inhentanee Amendment Act, 
1929, when woeeld apply. 

Nuccesdoo to a Hindn widow who bad succeeded to 
; her husband’s fixed rate tenancy would be governed by 
I the law in force at the time of the rleath of the widow 
I and not by the law in force at the time of her husband’s 
death. Hence U the Hindu Law of Inheritance Amend- 
ment Act had come into force when the widow died it 
wiU apply though it trigfat have come into force afia the 
husband's death. (Shsrreff S.M. wad Satke, J.M.) 
MST. KlSMsTiAe. Ram URMAH. 1942 O.W N. (». 

B. )252-1942 OJk. (Bupp.) 165-1942 ULM= 
1948 A.Wil. (Bit.) U 8 . 
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U. P. TENANCY ACT (1939). S. 35. 


■ -Ss. 36 and 38— Ancestral holding—Detlaration 

-^Basis. 

A few plots out of a holding cannot be picked out and 
declared to be ancestral simply because at one time they 
were included in a holding which belonged to the ances* 
tors of the parties. {Shirref, S.M.ti'^id Sathe, JM.) 

ViBHUTi NAkAiN Singh v. bhagwan Prasad 
Singh. 1942 E.D. 738=1942 A.W.R. (Rev.) 396* 
1942 O.A.(Supp.) 422=1942 O.W.N (B-R.) 610. 
——S. 35 —Joint holding—Death of one of the 
.joint tenants—Question of co-sharing if can arise when 
collaterals of equal degree claim succession. 

There can be no question of co-shaiing when collaterals 
of equal degree claim succession on the death of one of 
the joint tenants of a joint holding. Hence one of such 
collaterals cannot set up a claim that be alone is entitled 
to succeed because of his having alone co*shared m cul¬ 
tivation with the deceased. (Shirrc/f.S.Af.and Sathe. 
/ .M.) SUNDBR LaL V. BHAkTOO. 1942 A.W.R. 
(Rev.) 226 = 1942 O.A. ISupp.J 262=1942 O.W.N. 
(B.R.) 367*1942 E.D. 446. 

-8. 35 and Agra Tenancy Act X1926), 8.26 

(2)_ Succession — Law governing — Daughter's son 

claiming to succeed widow who succeeded under Act 
XII of and died when 1926 Act was in force — 
If should prove co-sharing. 

Succession will be governed by the provisions of the 
law as it stood when the succession opened. Hence 
where a daughter's son claims to succeed to a widow 
who succeeded under Act XII of 1881 and died when 
the Agra Ten. Act of 1926 war in force, succession will 
be governed by S. 25 (2) of that Act and be would have 
to Drove co-sharing with the widow if he should succeed. 
iShirre^, S. M. and Sathe, /. M.) 

NAWAB Hasan. 1942 A.W.R. (pv.) f 8 /o'/ 

O W.N. (B E.) 601* 1942 O.A. (Supp.) 394 (2). 

_8. 35 -Succession of collaterals of equal degree— 

Division if to he per capita or per stirpes. 

Where there are several collaterals , 

entitled to succeed to a deceased tenant the ^ 

shares is to be per capita and not per 

Si/. SM., J. (SuSpISz"' 

1942 A.W.R. (Rev.) 226=1942 a A (pPPJ 

1942 O.W.N. (B.R.) 857*1942 B.D. 446^ 

-Ss. 36 and 296 and ^^Ipr^ 

Succession to holdtngSuit pr 

cf co-sharing—Necessity- . Tenancy 

As succession will be governed by J 

Act in respect of with the deceased co- 

the Utter's death, be cannot succeed, 

tenant SldeO SANSKRIT PataSHALA, 

QShirre/f, 1942 O.A (Supp.) 41 = 

t9“4“2 O.W.N*”(B.p\ 38 A.W.R. (Rev.) 

^?and^& and ^8'* Tenancy Act 

n926) S.24—5«*V pendingwhen new Act came into 
Proof of eo-sharing, if necessary tn the case of 

"'{f to case of a suit pending when the new Act 

fcvf' 

^'^^^39 uS 44 of the V. P. Tenancy Act will not 
?.?the case of a sub-sub lease executed when the 
ATenant Act was in force because under S. 6 (j) 
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of the U. P. General Clauses Act the rights of the 
parties will be governed by the provisions of the old 
Act. {Sathe J. M.) ZORE v. wSiRl LAL. 1942 0. A. 
(Supp.) 236=1942 A. W. B. (Rev.) 209=1942 O.W. 
N. (B.R.) 381*1942 R.D. 470. 

Ss. 40, 41 and A2—Scope of exemptions in 


• —^9 —~ . 

favour of minors and females as to sub-letting. 

S. 41 of the U. P. Tenancy Act containing the exemp¬ 
tion in favour of a minor or a female with reference to 
aub-letting clearly states that the exemption applies only 
to the restrictions imposed by S. 40 and there is no 
reference tp the requirements laid down by S. 42. Hence 
even in the case of a female or a minor the rule as to 
necessity of registration applies. {Harper. SM.and 
Sathe. A.Af.) REOn PRASAD v. MOHAN. 1942 0A. 
(Supp.) 42 (2)*1942 O.W.N- (B.E.) 7=1942 A.W. 
R.(Bev.)42(2)=1942E.D.7. , . . 

- Ss 40, A\.^ 26 ,tS^ni—Sub htungby disabltd 

person for period of five years—Absence of registered 
instrument—Liability to ejectment. . ^ . c 

A sub-lease by a disabled peison for a period of 
years, if not registered renders the lessee hable to eject¬ 
ment from the area sublet otherwise than in accordance 
with the provisions of the Act. {Skirreff , S. 

Sathe. J-M:) HUKAM Singh P.INDERJIT. 19«0. 

W.N. (B. E) 206 (2) = 1942 B. D. 271 (2)=1942 A. 
W.B (Rev) 166 (l)*1942 O.A. (Supp.) 186 (1). 

_S. ‘il— Exemption under-BUndness—Qrucial 

^^The exemption from reslricHon on 

abled persons provided by S. 41 of the U. P. J 

Act would obviously apply only if 

at the time of sub letting. Hence where « f*"*" 

blind only at the lime of suit and not when the holding 

was subwlet. the exemption did not appy* 

/»#.) GHANSHIAM RAI 0 . BIRBAL. 1942 R D. 427 

1942 O.W N. (B R.) 338* 1942 A. W. R. (R*vO 276 

(2)=1942 0.A. (Supp.) 301(2). 

- Sf. 44 and in-IlUg^^l transfer - What 

‘""^transfers other than (1) of 

transfers in favour of co-tenants under S. 33 ( K ) 

the U. P. Tenancy Act are illegal under S. 44 oUht AcU 

Hence where in a suit under S. I7l - ^ [j, 

tenant is neither able to prove that the J 

a valid sub-lease from him nor « is 

transfer is a transfer to a /J^Ir 1942 

illegal. (Sathe. J.Af.) 0 W-N- 

B D. 712 (1)-1942 0-A.(8app.) 407-1942 O.w N 

(B.R.) 684 (1)-1942 A.W.R. (Eer.) 881. 

-SB. 45 and 69 and Agra Ten«fcy Act (1926). 

SB. 36 (t) and m-Efect IIMng barred 

possessionSighi to - 

_ Trespasser tf can oe aceiarto 

%Td.r both S. 45 OTof .h. U f 

been deprived ^ by limitation hii interest as a 

possession is barr^^Py ““”*be extinguished. Hence 

tenant must b^J^^f^^msuchTperton's suit under 

the Tenant Act was dismissed cannrt 

S.44of the Agra TeiuncyA ,be sub- 

k'3".5942-A.W.B. (E.V.) 58.- 

to his daughter he does not lose hii righuj for th 
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U. P. TBHANOT AOT (19S9), 8.46. 

fer bciDg infalid bU rlfhis continue to inbeiit in him 
tboa^ the daoghter may be In poseesslon, her poeeetsion 
being deemed to be on the donor’e behalf. A peiwn can¬ 
not lose hit rights by a transfer unless the rights so 
transferred are acquired by the transferee. y.<V.) 

jAHNU V. PaRSOTAM. 1942 0* W. N. (B. B.) 432= 
1942 A.W.R. (Rev.) 290=1942 O A. (8upp.)316- 
1942 R.D.628. „ 

-8 .45 Cb) and Agrt Tenancy Act, S. So U) 

(t)_- Formal dakhal dehani— Efrf<t- FroumpUoK 
undtr S. 114, Evidttue Act, in relaiien thereto. 

A formal etakhat dehani even tboogh it may not be 
followed by actoal dispossession eitinguishes the rights 
of a tenant. The presumption under S. 114, Evidence 
Act that it must be presumed that everything requlrM 
to be done in the transfer ofpossession was done a^rd- 
ing to law could be invoked in such a case. (Shirref, 
S.hf. and Sathe, J. M.) GaNGA DjN v. SHANKER. 
1942 O-W N. (B E.) 530=1942 A. W. B- (Rer.) 403 
(1)=1942 0 A. (Sapp.) 429(1). , . ^ . 

-S. At—Merger^Effeet — Person admitted to 

ifHCMfy ihirtafUr — StcUus, 

The effect of a 6xed rate tenant succeeding to pro- 
prietar; rights Utbe merger of tho tenancy rights in the 
proprietary rights and hence a person admitted to 
tenancy thereafter is a tenant and not a sob-tenant. 
{Skireff. S.M. and Sathe, J.M.) GiRJA PRASAD 
Singh v. ParSOTTAM. 1942 O. A. (Supp.) 164 = 
1942 O W.N.(B.B.) 249 = 1942 R. D. 338= 1942 A. 

’W.R. (Rev.) 184. 

-fl. 46— Tenant's wife beeoming sole proprietor 

of holding on partition — Gift by her of the property 
before partition took effect—Merger, if avoided. 

Where on a partition of a mahal the tenant's wife 
becomes the sole proprietor of the holding and she exe¬ 
cutes a deed of gift of the property In favour of a third 
person prior to the partition taking effect C*./.) before 1st 
July following the confirmation, there is no merger of 
tenancy rights of the hnsband in the proprietary rights 
of the wife. {S^the. /.M) Ram Ghulam v. Radha 
KiSHONJi. 1942 0-W N. (B R.) 233 = 1942 R.D. 
299 = 19420.A. fSupp ) 168*1942 A. W. E. (Eav.) 
188=1942A L.J. (Supp.) 34- 

_Ss. 47 and 296 and Oudb Rent Act, 8 61— 

Efftet of deerte against tenant under S. 61, Oudh Rent 

Aet—Righie of sub tenant, hmo affected. 

The rights of a tenant against whom a decree has been 
passed under S. 6l of the Oudh Rent Act are extinguish¬ 
ed from the very date of the decree and with eff^ from 
that date he becomes a trespasser. Under S. 32 (l)of the 
Agra Tenancy Act and S, 47 of the U.P. Tenancy Act 
the rights of the sub-tenant as such also come to an end 
with effect from that date and he becomes a trespasser. 
A sub-tenant who has ceased to be sub-tenant when the 
new Tenancy Act comes into force is not entitled to the 
bencEts of S* 295* S* M . ^nd S^tke^ J, M ,) 

Ahmad Ali v Mathura PRaSad. 1942 R.D 476= 
1942 0.'W.N.(B.R.) 887=1942 0. A. (8app.)264- 
1942 A.W.R. (Rev.) 228. 


U. P. TENANCY ACT (1989), S. 49- 


-S. A^—Coouent of landlord—When neeettary. 


•3.47 (1) tnd (A)—Widow inheriting holding 
from her husband, re^marrying—Effeet—Position of 
sub-tenants. 

Where a widow inheriting a holding from her husband 
re-marrlet, her tights in the bolding are extinguished. 
The extinction of rights is not governed by S. 47 (4) and 
so mult fall under S. 47 (1) of the Tenancy Act and 
hence the rights of her sub-tenants must be deemed to be 
•xtinnished from that date. {Shirre/f, S.M. and Sathe, 
/..V.) MOHAMMAD AHMADUDDIN KHAN p. SRARA- 
FAT khan. 1942 0.A. (Supp.) 413= 1942 0- W. N. 
(B3.) 674= 1942 A.W.R. (Rev.) 387. 


Under S. 49 of the U. P. Tenancy Act the consent of 
the landlord in writing is necessary in the case of an 
agreement between the co-tenants and not m the case of 
a decree in a suit brought for the division of a holding 
under S. 37 of the Agra Tenancy Act, but decided under 
S. 49 of the new Act. The landholder has only to be 
made a party to the soil under the new Act and decree 
is binding on him. (Shirre/f, K^GHUBAR v. 

SuKHNANDAN. 1942 A. W. R. (Rev.) 43 ( 2 )“ 1942 
R. D. 64 (2)“1942 O.A. (Supp.) 43 (2)- 1942 O.W. 
N.(B.R.)38(2). 

B.A9—Coniraeting out af right to division of 

holding—Enforeeability. . 

An agreement not to enforce the right to division or 
share in a holding in consideration of fixed periodical 
payments does not contravene any mandatory provision 
of the Agra. Ten. Act or the U P. Tenancy Act 
and is also not against any public policy or morality. 
Such an agreement cannot be void; for it is always open 
to parlies possessing rights to contract themselves out of 
these rights for a valid consideration provided the agree¬ 
ment is not barred by any provision of law and is not 
opposed to public policy or morality. Hence it will not 
be open to parties to claim division in violation of the 
terms of the agreement. The. question whether such 
terms h^ve been violated or not to be determined by 
the Revenue Courts and not by the Civil Courts. 
iShirreff. S.M. and Sathe. J.M.) PlARE LaL v. SaLIO 
Ram. 1942 A.W.R. (Rev ) 471=1942 O.A. (Sapp.) 
497 -1942 O.W N. (B.R.) 680, 

-■S. A^—Division ot holding when effettive— 
Effect of absence of eonstnt of landholder. 

A division of bolding without the consent of the 
zamindar is not a final division and does not exUnguish 
the rights of the different branches in the holding as a 
whole. The rights of the co-tenants are not extinguish¬ 
ed by a partition which has not been acted upon and 
which also has not been made binding on the landholder 
by his consent in writing. {,Shirteff. S, M. and Sathe, 
J M.) Bhikwa V. Mathura Singh. 1942 A. W. 
R. (Rev.) 316=1942 O.A. (Supp.) 342=1942 O.W- 
N. (B.R.) 457=1942 A.L.J. (Supp.) 66=1942 R. D. 
674. 

- 8 . A^—Mon-oceupancy holding in Oudh — Heri- 
tability—Limits—Poets to be proved to establish a 
elaim to share indt. 

Non-occupancy holdings in Oudh are practically un- 
inheritable except to the very limited extent allowed by 
S 48 of the Oudh Rent Act. Further even in the case 
of heritableAoIdings unless the original bolding has 
continued in an identical form throughout the period 
there can be no presumption that it is an ancestral one 
and that all the descendants of the original tenant are 
entitled to share in it. Before a claim to a share in it 
can be deaeed it must be held (hat on the death of 
each successive tenant, the zamindar resettled the land 
with all bis descendants. \.Shirreff,S. M.and Sathe, 
y.-V.) Data Din v. Parmbsrwar Dutt. 1942 A. 
W.R. (R«v.) 800=1942 O.A. (Supp.) 826=1942 0- 
W.N. (B-E.) 472=1942 R.D. 689. 

Ss. 49 and 59—3/ followed when 


fuestion of title is raised in suit for division of holding. 

If In a suit for division of bolding qutslions of title 
are raised they must be decided in that suit itself. It is 
wrong to say that title to share In the holding must be 
first established under S. 59 of the U. P. Tenancy Act 
before divUioQ can be asked for. (^Shirref, S..k/.and 
Sathe,/.M.) MOHAN .RlNGH r. SaMRATH SiNGH. 
1942 O.A. (Supp.) 445-1942 A^WB. {R«^-) *19- 
1942 O.W.N. (BB.) 664- 
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V. T. TENANCY ACT (1939), 8.49. 

8. 49 —Sail for division of holding—Aiimations 
hy frtdtttssors in interts! of tht plaintiffs— If in 
rtprestntalivt e'spa^Hy or for personal benefit — Onus. 

Where in a soil for a division of the holding It is 
pleaded in defence that certain alienations made by the 
predecessors in interest of the plaintiffs were for their 
own personal benefit and should therefore be included 
in their share bat it is denied by the plaintiffs and it is 
alleged that the alienations were made in their represen¬ 
tative capacity, the onus of proving that the transactions 
were for the benefit of all co-tenants lies on the plain¬ 
tiffs. (Sathe, J.M ) NAROTTAM v. SUNDFR. 1942 
O-A-CSupp.) 133 = 1942 0 W N. (B. B.) 260=1942 
B D. 339 = 1942 A.W.E. (Bev.) 116. 

■ '8. 63^2)— Exehangt—Conditions neeestary for— 

Land belonging to applieant and other co-sharers, if can 
bt given. 

The only conditions according to S. 53 (2) which 
should exist for ordering an exchange of lands are (1) 
that the land must be under the cultivation of the 
applicant and (2) that it must be approxima¬ 
tely equal in value to the land received by the applicant 
Hence there is no legal bar to the Sut^DivisKmal Officer 
giving a plot in exchange which does not exclusively 
belong to the applicant but belongs to him and o'her 
co-sharers. {Sh>rre/f,S M. and SaShe SUBHK*- 

RAM Singh v. Balbhaddar Singh 1942 A.W.B. 
(B®T.) 412 (2)=1942 0 A. (Supp.) 438 (2) = 1942 0. 
WN. (BB)e43. 

-S. 63 (4) {\i)—Exthange of plots in different 

mahals—Legal bar. if any. 

S. 53 (4) of the U. P. Tenancy Act only requirej that 
the application should be for the exchange of Und bet¬ 
ween persons who are landlords. There is nothing in 
the clause to suggest that the two landlords must Wong 
to the same mahal. Hence exchange between landlords 
need not be between landlords tn «be same ma a . 
(Shirref. S.M. and Sathe, J.M.) SUBHKaRAN SiHGH 
V. BalBHADDar Singh 1942 A W R. ) 412 
1943 O.A. (Supp.) 488 ( 2 )= 1942 O.W N. fB R.)643. 

^—8. Bb,—Appli(ction under -Reatonabitness of— 

Collector, if has ditcretion to enfuireieito. 

Where an application is made under S. 54 of the U K. 
Tenancy Act for acquisition of land, the Collector has a 
discretion to enquire into the reasonableness of the 
applicant’s desire to acquire the land in question. 
(Shirreff, S.M. and Sathe, A M.) KaS I RAM v. 
NATHOO Singh. 1942 O W N fB R ) 120= 1942 
O.A. (Supp.) 87 = 1942 AW R. (Rev.) 81=1942 

B I>-165. , ^ , X / y. 

- fl of a eo-eharer m joint mahal to 

apply under. 

Under S. 54. U.P. Tenancy Act, any one co-sharer in 
a loint mahal is entitled to apply for possession of a 
Darticularpiewof Und and get it through Court as 
against alt other co-sharers. The only restriction is that 
he can apply only to the extent of his share. {^Shirreff, 
SM. and Sathe. J.M) FiRBAL r/. 
1942OA.fSupp-)370 = 1942 A.W.E. (Rev.) 344= 
1942 O.W.N. (B R.) 566= 1942 E.D. 693. 

_3. bi—Seope of—Extent of Collector s discretion 

""The’terms of S. 54 of the U. P. Tenancy Act are not 
mandatory and the Collector has discretion to enquire 
into the reasonableness of the zamindar’s desire for 
«MnirinB Und. Where the landholders dW not live 
iiTlhe vi?Uge and their proprietary rights in the village 
w*rn obtained by purchase and where they had already 
r*rove i^he viluge and the plot which they sought to 
acquire was situated at a distance from ^ 
held that the Collector was right m bolding that the 


TJ. P. TENANCY ACT (1939), 8.89. 

land was not required by them for a grove for their own 
enjoyment. {Shirreff S.M. and Sathe, JM.) BM.want 
V MURL» Dhar, 1942 O.W.N. (B.R.) 433=1942 a. 
W E. (Rev.) 310 (2)=1942 O.A. (Supp.) 336 (2)“ 
1942 R D. 623. 

-S. 64, Proviso { 9 ,)—APPlieability—Conditiont. 

Cl. (fl) of proviso to S. 54 of the U. P. Tenancy Act 
applies only to the village in which the Und to be ac¬ 
quired is situated. Under this proviso the Und U not 

to be acquired if the applicant possesses a grove in the 

village the area of which with that acquired will 
5 acres. Before the proviso comes into play at all, the 
applicant has to sat^^{y the Collector that the Und is 
required. {Shiree/f. S M and 
IT. KalLU Singh. 1942 0 A.(Sjipp) 870»1942 A. 
WR (BE.)344=1942 O.W.N. (B-E) 666= 1942R 

D. 698. 

_8. S^—Absenes of tvidenee of'plaintiff bring out 

of pisieirion—Dimiisal of suit if justified , . 

In the absence of de6nite evidence and finding of the 
plaUiiff in a s„-. S. 59 of the U- P- Te-i^T Aa 
being out of physical pos-session, his suit cannot be d 
misser^ merely on the ground that there » P ' 
ejectment in execution of a decree under S 6! Oudb 
Rent \rt. (Sathe, J.M) BawaR *'• ) 

Singh 1942 0 A fSupp.)449- 1942 A.W R. (Be ; 
423-1942 OWN. (BE.) 672. ^ 

_8. h 9 —Compromiie gHing up 

rights and getting ‘gaisadarJ rights in return-Status 

'’'whleTfcompromi.. in . ,nit 

dari’ rights and accepted ‘qabiidan righM in their Mcao 
it w.i< held thit the right of occupancy without right of 

r99 = 1942Tw“R. (C-C.) 293=1942 0.A.362-A. 
I R. 1942 Oudh 602. 

-S h^-Deeision under of suit fled 

Agra Tenancy Act-Srit being by only one of the elas 

mants if had on that account. the Agra Tenancy 

Where a suit filed under S, 121 o . ^ 

Act is ultimately disposed of ^ ,bc ground 

Tenancy Act. it cannot be said ‘<> ^ ,nd 

thatitwasfileribyonlyone^theseveral^^^^^^ ^ 

that the others had been mad tenant 

permits any person claiming ® ^ Saihe, 

to file a declaratory smt. J942 B.D. 

/ A/ ) filRDH AR das V BINDFSHWARI.^J^ ^ ^ 

862=1942 O.A (Sapp.)17' 

273=1942 A.W.B (Eev.) 167. K iUubvont 

out of several joint tenant^ permits even a 

s. 59 ot .h. U. ?. join. 

person who Claims to be on . , j^^ysoU. (Sathe. J. 

to institute and ma’"**’" ® ^^eJiNWAR. 1W2 0, W. 

,V.) RAMOAVALv, R-JP/'t^^iL^ ^94=1942A. W. 

N.(BE.)288 = 1942 0.A.ra9PP)19‘ 

E. (Eev) 174-1942B P-^ >f 

ejectment order-Failure to ^^‘<^”^i^ainabdity. 

sion-Effect-Suitfordeclaration-M^^^ 

Wh-re a tenant disposses^ o 1^ ejectment 

S.M.) MOHAN Lai. v.SaiRaBIBI. 
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V. P. TBNANOY ACT (1939). B. 69. 

fBev.) 266(3)-1942O A. (Sapp.) M1(2)=1943E 
D. SOT (2)= 1942 O.W.N. 248 (2). .. 

-8. 69-£if/f/ 0 ft*aHet in tht 

tthilitf of Provito to S.^lof Sptttfic Ptlttf 
sidU undir S, 59. . q cq I 

Thoagh It cannot U laid that no suit 
the U. P. Tenancy Act can lie when 
of possession, the changed phraseology of the s^ion 
doe not remove the application of the to b.« 

Specific Relief Act. to such case. That 
bafa suit in all cases where 
iSA^rnf, J.lL and Sathi, A.M.) 

SiNGrt Ram Adhar. 1941 0. A. (SoPP*i 91® 

1941 A W.B. (B®v.) 1138»=l94lA.L.J. (Supp-) 146. 
—-S.B9— against rival 

itnant alone. . .. ^ . 1 ..^. 

A soil which is brought against a rival 
and no: against the aamindar ™«st fail as the 
to the plaintiff Is only against the ‘an'l^older. 
SM.anJSathe. A.M.) LaLLOO 

1942 0 .W.N. (B.E )2 = 19‘2 0 A (Sapp.) 7 1942 
A. W. B. (Rev.) 7=1942 B. D. 2-1942 A. L. J. 

^?^s«^’69 and Scope of—AppUeahility to siiits 

htween •amindars'met ie. 

Ss. 59 and 63 of the U. P. Tenancy Act comemplate 
only suits between aamindars and tenants. H®"" "® 
suit can lie undtr either of the sections for a declaration 
regarding exclusive hhadkasht eights between ramindars 
interse CSat/ie.J.M.) KUNJI r. DORGA 

1942 0 . A. (Bapp) 33-1942 A W .E. (Rev.)83= 

1942 0.W.N.(B.E.) 47=1942E.D.79. 

—3.69 and Evidence Act (1872). 8.116— 

if e/ectfd chief tenant who beeame a sui-Unanl~ Mam- 

Where the chief tenant Is ejected « for non- 
Diiment of rent and the lamindar thereafter gives n 
iVmc In favour of his near relatives who in their turn give 
a lub-lease to the former tenant in chief it is not open to 
the latter to sue for a declaration that he is the tenant in 


V. P. TEKAM07 ACT (1959). 3. 69. 

or transferred hU share. {Shirreff. S.M. 

M ) SlTLA BUX SINGH V. SHKO TaHAL. 1942 B D. 
66^-1942 A.W.B. (Rev.) 303=1042 O.A. (Supp.) 

329=1942 O.W.N.(B.B.) 446. nooft. a 

-S 69 and Agra Tenancy Act (1926), S. 

121—.S«i/ for deelaraiion ot co tenancy—Proof of pos> 

sfsshn *nd tayffunt of half rtnt^ 

Where the plaintiff in a suit for declaration oi co^ 
tenancy with the defendant proves possession along with 
,he detadant and p.,n,ent o( half >he jen., 

-tied to get the M fR RS 170- 

KHAZAN V. Hariya. 1942 O.W^. (BB.)^O 
1942 A.W.E. (Rev.) 234=1942 O-A. (Supp.)260 

6 Q—Suil for declaration ot joint tenancy— 

Evidence which <ould displace long standing entry in 

'T: adf^tSalion of Joint ffnanc,, the evidone. 

©{plaintiff’s possession, of his having P*^*. If"' 
du«, eic. and the fact of the landholder s wriUen state- 
ment supporting the claim, are not enough to wnciu- 
sively prove that the holding was joint when there are 
longstanding entries in favour of the defendanU. The 
best evidence to prove the case of the Pl»|"tiff is the 
production of the lamindar. No amount of other 
Evidence can be believed against long standing entries in 
favour of the defendants. {Shirreff. f. 

M) RAMCHANnKAv. ASA 

266 = 1942 A W. E. (Rev.) 230=1942 O. W. N. 
(B.E.) 883=1942 R.D. 472. 

__Sg 69 and 29—5irr/ far deelaraiion—Plaintif 

in possession with consent of landholder—Admission to 

tenancy not proved—Status of such persm. 

Where a plaintiff suing for drclaration of righti wa« 
found to be a * facto tenant of the whole holding from 
1344 r and the faci> indicated that be was so with the 
consent ofihe landholder, but the plaintiff had not 
proved that he was admitted in I342-F. on a particular¬ 
ly low rent it was held that in such a case the correct 
finding should be that the plaintiff was the hereditary 


,ne 'rA'iKaV the lease In favour of the near tenant of the holding but without Ihe ^ttlemeni of rent. 


rHatives of the xamindir 

S s.ld sVt!i A. An Ram Ratan LachhmaNw 
1912 O WN (BR) 163-1942B D. 219-1942 0. 
A (Sup?) 115 (2) -1942 A.W B. (Rev ).99 (2). 

69 4 Qd 296 —Ay out of totnt Unants 
under 121, A?ra Tenancy Ad—disposal after new 
Act—Law applicable. . . 

A suit filed by one of the Joint tenants undy 
S. 121. Agra Tenancy Act. which is pend'^R , |Jf 
new Act came Into force has according to S. 2l6 of the 
U P. Tenancy Ac« to be disposed of according to b. 59 
of that Act. Hence it cannot be dismls^ 00 the 
ground that the suit was only by one of the Joint 


fenam. b^ause S. 59 permits such a suit even if the 1 1942 A.W.R. (Rev.) 400. 


O.W.N (B R.) 265» 1942 B D. 344= 1942 A. W. R. 

^Bev.)128(2). „ . 

-8 69 ud Specific Relief Act, 8.42. Proviso 

—Suit fer declaration while admitting partial possession 
ofjefendanis— Miintninability. 

Though the plaintiffs In a suit for declaration that 
they are sole tenants admit the possession of the defen¬ 
dants in respect of a part of the holding, that al^e 
cannot bar a declaratory suit in respect of the holding 
as a whole. {Sathe, J.hf) MaiKWA v. PaGAI.WA. 
1942 0.W.N (BB)6S4 = 19420. A.(Sapp.) 428- 


oihera do not Join. {^kirrtP.S. 
lAtPAi. * Babban Misir 1942 A.W B. (Rev.) 333— 
1942 0.iL (Supp.) 369-1942 O.W N. (B.R.) 627. 

__S. 69—5i»J/ for dtclaraiim by a covenant met of 

pastitiion — 

The possession of one co-tenant is the posseasioB of 
all CO tenants nnlees it U openly adverse. A co tenant 
out of poamasloQ cannot get that poesesrion by a decia- 
ratory suit. But If ba is not asking foi possession at all 
and li content with the constructive poeaeasion that he 
It enjoying through bis co.tenania and wants only a 
declaration regarding his title and the entry of hit name 
in the papers hU suit cannot be disu.iss^ onlen the 
co-tenanta In poaesaioe are able to show that their 
poaseuion bad been openly adverse to him beyond tbe 
period of limitetlon or that the pluntiff has aarrenderwd 


■8. 69 — Suit for dtclaraticn sgitkout anticipation 
of further telief-^When title prceccd. 

Vtt Satie, A.M —Where a plaintiff has fair reasons 
to think that he is in joseenion but nitimaiely fails to 
establish his poesession the suit should not be thrown 
out merely bKause be did not anticipate an adverse 
finding and it>ctuvic a ptay.-; for poase<4ioB in the refiefs 
daimod by him. 

Per Harper, S. M.—\\ may be accepted as the view 
of tbe Board that if tbe plaintiff satisfies tbe Cowrt that 
when bringing the declaraicrr suit he anticipwt^ i» 
furtber rdief. he mas get bis declaration P'-'' ■'if" ^ 
proves hli title {Harper, S M- erd ' 

LAlUXiw. MVNSa Ul. 1942 
1942 0 A (8npp.) 7-1942 A.WR. (*»’ ) 7-1P43 
R.D. 2-1942 A.LJ- (8app.> 1. 
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U. P. lENANOT ACT (1989), S. 69. 

• ~ - »B. 69 —Suit t» dtttart holding joint—^nus — 

Fattt to ht proved. 

A tenancy ts the result of a contract between the ten¬ 
ant and the zamindar and it mast be shown that the 
lamindar agreed to admit aU the persons to the holding 
before it can be held that it belongs to all the members 
of a joint Hindu family. The onos of proving that the 
zamindar did settle the land with all of them jointly 
and not only with the individuals in whose name the 
bolding stands lies on the persona who claim the bolding 
to be a joint one. The fact that the plaintiffs lived 
jointly with the recorded tenant is totally inadequate to 
prove that the holding was settled jointly with them. 

No amount of common living can make the parties joint 
tenants. (Shirroff, S. M. and Sathe, J. M.) SbI 
Krishan Datt dubk V. Badri Rai. 1942 0 A. 

(Bopp.) 198 (2) = ig42 S. D. 381«>1942 0 W.N. 

(B.B.) 292= 1942 A.W3.(Eev.) 178(2). 

Bs. 69 and 180 (2)-—5«<V to declare plaintiff 
hereditary tenant—Settlement of land though found 
against plaintiff found to be in adverse possession for 
over the statutory period—Jlelief on basis of S- 180(2), 
if can be given by Court when net prayed for by party. 

Where in a suit under S. 59 of the U. P. Tenancy Act 
a plaintiff asks to be declared a hereditary tenant the 
Court though it finds that the land has nut been settled 
with the plaintiff, nevertheless also finds that be has 
been in adverse possession for o\cr the statutory period, 
it can decree the suit by applying S. 180 (2) of the Act 
even though relief un that basis has not been asked for. 

TheCourt cannot, no doubt, make out a new case < n facts 
for the parties, but it also cannot /efrain from applying 
statutory provisions of law to its own findings of fact 
irrespective of the fact whether the statutory provisions 
were mentioned in the pleadings of the parties'or not. 

{Sathe. J. M.) PARSOTTAM PANT'E v. SUMJRAV. 

1942AW.E.(Eev.)864(2)=1942 0. A (Supp.) 380 
(2)=1942 O.W.N. (B.E.) 696=1942 E D . 724. 

- B. 69—Suit to declare plaintiff sole tenant— 

PlaintifTt prior admission in correction ease as to 
defendant's right to be entered as eo-tenant—Effect. 

In a suit to declare the plaintiff as the sole tenant, his 
admission in prior correction of papers case that the 
name of the defendant might also be entered as a coven¬ 
ant though it may not operate as an estoppel, is neverthe 
less a piece of evidence which can be taken into consi¬ 
deration. The plaintiff cannot be believfd when he tries 
to go back on his own admission. -{Sathe. J. rV.) 

NAHNEV V. Rajpal. 1942 0. A (Supp ) 242 (2)= 

1942 A.W.E (R«w) 216 (2)=1942 O.W.N. (BE.) 

986=1942ED 476 

-- B. 69—Suit under—Defendant claiming to be 

tenant'in-ehief—Desirability of impleading tamindar 

Where a recorded occupancy tenant sues for a decla¬ 
ration regarding the status of the defendant who claims 
to be the tenant-in-chief bolding the land direct from the 
zamindar but who is in fact entered in the papers as Ms 
sub tenant, it is desirable that in order to settle the dis¬ 
pute once for all the zamindar should al'o be made a 
party to the proceedings. OthdJwise it will be open to 
the zamindar to disown the result of that litigation and 
to start a fresh litigation of his own. {Skirreff S.M. 
and Sathe,/. M.) . BandhaN v. RahO Rat, 1942 
BD. 696=1942 A. W. E. (Eew.) 391= 1942 O.A. 

(Supp.) 417=1942 O.WJ4 (B.E.)668. 

_.S. 6 ^—Suit under—Afainiainabiliiv—dneestral 

\glging—Declaration’of eo.tenaney on that ground 

^ThVmere^fact that the plots comprised in the present Baldeo Uas rfinoi)) 419 = 1942 

holding which was sub-divtded more than once m later (BE.) 637 1942 A. 


n. p. tenancy act (19S9), 8.61. 

years is not enough for the conclusion to bt drawn that 
it still continues to belong to all the descendants of the 
common ancestor. In order to entitle a party tc claim co¬ 
tenancy in a holding on the ground of Tits being ancestral 
it is essential however that the identity of the holding 
must have remained unchanged throughout the period. 
Where the identity of the bolding bad changed more 
than once and neither party was able to eiplain on what 
principle the original holding came to be sub-divided, it 
was held that the plaintiff’s suit for declaration of co-ten¬ 
ancy was rightly dismissed on the ground that the 
bolding was originally ancestral. {Sathe, JM.) GaNISH 
Govind Rai v. bhola Govind Rai. 1942 0. W. N. 
(B E,) 290 (2)= 1942 0. A. (Supp.) 197-1942 E. D. 
379 (2)-1942 A.W E- (EevO 177. 

-8.69 and Agra Tenancy Act (1926). 8.121— 

Suit under S. 121 disposed under S. 69-Non ieind^ 

of ether eo'tenants as eo-plaintiffs, if fatal, 

Wh«r« a suit filed onder S. 121, Agrst Tenancy Acti 
has to be disposed of under S. 59 of the U. 

Act since it was pending after Ist January, 1940. the 
non-joinder of all co-tenants as co-plaintiffs cannot be 
Invoked as a reason for the dismissal of the suit because 
under S. 59 of the U. P. Tenancy Act any person 
claiming to be even a joint tenant may file a suit 
for declaration of his rights. {Sathe. /.Jf.) ANNU 
TEWARIf. CHITROO MlSRA. 1^42 O. W. N. (BB.J 
426-1942 A.W.E. (Eev.) 309 (l)=1942 O.A. 
(Supp.) 335 (1)=1942E.D.616. 

-S. 69—Suit under, who eon file—All et-tharers 

if should le impleaded. . 

A suit under S. 59 of the U.P. Tenancy Act can be 
filed by a person who even claims to^ 

It is not necessary to a suit under S. 25 that all the co- 
‘harers in khewat should be impleaded. It » 

if all the landholders ate added 

/V.) PUJAN KOERI k. 1942 A- (SupP) 

373 (2) = 1942 A.W.E. (Eev.) 3471.2)=1942 O.W.N. 

^5^1^69 (2) and 2 ^ 2 -Suil under S. S9-Addl- 

he satisfies the requirements of S'be 
added a, a pa,.y aad such a ... “ 

triable only by a Revenue Court, . 

KOFRl a. MtlSAN. 1942 0. A. (ShpP^ 3^3 m 
1942 A.W.E. (BeT.) 347 (2)-1942 0. W. N. 

admitud. , ...« ts co*tentnt of 


w'heVe a person has been -Emitted as a 
another by the manager of the P'°JJ.bange would be 

from the proprietor under m * . ®,be status of 

estopped as his transferor from den, 

the tenant so admitted and “J^lare that that 

S. 60 of the U. P. Tenancy Act to decu ^ ^ 

tenant was not a tenant at a . DaVAU 

Sathe./.Af.) P«Vu®ft8”m=i942 0.W'N- (BB ) 

19420 A. (Supp.) 488 (2)-l»»’6''- 


671. 


■Ss. 61 and 66-Deelara(ion as 


to right to tet tff 


of the 


renl—Jf can »e pven. ^ ^^^vided for in any or 
Since a set off in rent is no P .. jn respect 

clauses in S. 55 no d«larat.on cojid j, 

of it under S. 61. ,’balWANT RAO NA^ 

Baldeo Das birla liQ=ifl42 O.W.N. 















INDIAN DECISIONS. 


1106 


1105 

U. P. TENAHOT AOT (1989). 8 . 61. 

_S.eiandAgr* Tenancy Act (1026), B. 123 

tor declaration «f ttatus and ctr- 
dsurtint tniry in the patwari pap^r$ U bt wr^g— 

Suit could be dismiised os not maintainable by 

lirtulof proviso to S. 42. Speeidc Relief Ae^ 

Where thftplamtiS in a suit for declaration sUtus 

and correct area maintains ^*\*',V* li" 

oossSionof the same area on the spot though the 

wtriesinthe PatwarVs papers show 
oerfectly entitled to this under Cls. (u) and (i) of S W 
51 the Apa Tenancy Act. Such a suit cannot be thrown 
out 01 . llS ground that the is out 

by applying the proviso to S. 42 of the Speci 
Ri-ui* Act iShirnff S. M. and f 
TaLUQDAR V. HASHMAT. 1942 O.A. 
m2 O W N (BB.) 330-1042 E.D. 419-1942 A. 

^^^38^1 and 128-5«f/ to declare tie rent-com¬ 
petency of Court to decide as to rate 
In a suit to declare vrbat is the rent 
not competent for the Court to decide what tbe slump 

remission on the rent should be. ^'"TKlihin'lhe corn- 
given by executive orders and it is not ‘J® 

petcnce of judicial Courts to vary lh«e 

Sanction them alresh. t^Shirreff, 

CHONHAR KALWAR V Madho PRASAD. 1942 
WE. (Rev) 863=1942 0 A (Supp.) 379“1942 O 
W N. (B E.) 577* 19 42 B.D 706. 

-88 63 and ISO-Plea of ejeetment and deelar^ 

tionoftitle^lfcanbecombineJ-Retjef under 180. 


tf. p. TBNANCT act (1980). 8. 87. 

_Sfl 82 and lAtb-Xelinauishment in favour of 

of the CO sharers for money eonsideration-Co- 

sharer if becomes a trespasser liable toil ectment. 

Though a relinquishment in favour of one of‘t® ^ 
,hure« is notvaUd.yetifit is for a money considera¬ 
tion the co-sharer is not liable to ejectment as a ires- 

>h.qo«.ion of ^ wn.acJ,o^» 

settled by a proper Court. O77n)=i9420 

LaL V. NaRPAT Singh. 1942 BD_277W 19^ 
W.N,(BB.)21l (1)-1942 A W.B. (Bev.J .^40 
1942 O.A. (Supp.) 272. ' 

__Ss 83 and 85-Ar W «/■ incorrect notice of 

„rrJ^ LT‘y . r’-'-'TssI W-" 

notiee on technical flea- all 

•When a notice of surrender containing correct^ an 

the particulars required by S. 83 sent ^ 

is refused, it is sufficient L- 

fact that a similar notice served through Tabs Idar con 

tained wrong or incorrect ®he 

Zamindar an opportunity to contest 
technical plea of containing incorrect 
The?e has^^been a proper service of a proper ncj.ee 

already and the commencement of 

for a suit to contest the notice is the d p^RD 

service. (/farpcr,SJf. Al] ^1942 

and Macdonald v. ^med a>hraf au. 19^4 

OWN (B.B.) 50=1942 A.W.B. (Eev.) 87-1942 O- 
A. (Supp.) 100*1942 B.D 82. 

,g. %’l—Abandonment—Failure to prove arrange 


non os liue—lS canvi tv—-'’-— ••• ' 

if can be obtained when section not refer red to in plaint^. 

Thers is no legal bar against i plea for 
being joined with a plea for declaration of title, in 
fact a plea for ejKlment Involves adjudication on the 
question of title al>o. The orniesion of the 
S. 180. U. P. Tenancy Act. in the plaml Is iwt very 
material and relief J^e 'cclion can be given 

nevertheless. {ShirreF, S. M. 

GmiSaiTELI V SHRO MURAT MlSlR. 

(Supp ) 293 -1942 BD 694-1942 A. W. B. (Bev.) 
207* 1942 OW.N. (BB.)477. 

_8. 81 (1) and { 2 )—Declaration as to trees stand- 

,»/<,« Kadlm Banjar. u 

Tries standing on Xadim Samar beprt umed 

to belong to the landholder and not to 

to whom the land is for the 

pasturage and whoie postession hjs ^ 

ted or proved. {Shirreg.S. \ A 

Shamshuddin ahmao »• 

(Supp ) 601 -1942 O.W.N. (B E.) 707 -1942 ▲. w. 

(VfK^iivfy holding—/fuiiaC ^tlomng 

it tobeentered in nameof wife-^lh'i^e dealing wilh it 


1 / /# fmtrrm tm w.x- . 

«j her oam with eomunt of oamimdar—Nature of her 

Where an occupancy tenant permits the hiding to ^ 
entered in the name of his wife and it continues for 39 
years without a break and duiirg that period she treat! 
the holding her own to the knowledge of her husbaud 
and with the cooeeni of the xamindar, ^er title to the 
property U in no way d-frctlve. A tenant b aeiitied to 
surrender and the r jnilr.dar i«i .ntitled to admit a sew 
tenant to the holding v.-> mrrendered. A grandwn of 
the hn.hand cannot as hi« heir luorced in a suit for 
powessloft hawvl on ihcgr.-jh.l that icr entry was cnly 
by wav of con.v'ljti'll a. .1 that the he'l a'.-l continued 
lo tw the tenint al*a'« {Shi*'tf .$. Pd. Sa‘\f, J PI.) 
Kafi'Kan BtSi e. M^ihammip 1M2 AW. 

B (BST.) 304-1942 0 A (Supp. \$S0 - 1H2 O.WJI. 
(B.E.) 461 * 1942 E D. 696. 

Y. D. 1942-rO 


ment with sub-tenant-Status of sub-tenoC- 

Where the recorded tenants ® 

the village 30 or 35 years ago and they failed to prove 
any arrangement between them and then 
tenant it was held that the 

be the tenant in chief, {Skirreff F- M.) wce^i'i 
f SHIONANOAN I-AL. 1942 0 A ^ 

1942 O.W.N. (B E ) 246*1942 R. D 334=1942 A. 

W,E.(B«T.)lS6(n. 

I- S. 87 *nd Agra Teuaucy Act. 8. 107— 

Abandonment— Landholder avare of arrangement of 
temant leaving holding in charge of tub tenant— d^enet 
of written nAiee to landhslder— Abandonment, if could 
be p-esumed. 

Where it is dear that the landholder was folly awars 
of the arrangement by which the tenan* left the holding 
in charge of the sub-tenant, and had al?o realised rent 
from both the tenant and subtenant, abandoomeot 
could r»t be presumed from the mere abeence of a 
written notice of the arrangement to the landholder. 
(Shirreff, S. hf^ GHAN5HIAM RaI r. BIBBaL, 1942 
A.W.R (BeT.)27B(2)-19420A (Supp) 801 (2)- 
1942 E D. 427-1942 O.W N- (B.E.) 838 

8. 21-.Ahasodonment^Question, is combe decided 

A ^ 9 a 


et. 


u 


O. q fw/|^WWw^«ree y^m^wmwomt o , w 

by ncupirr—Flcaof adwrse postesnom.re/yingom alle¬ 
ged obanJonment—Maintain^lirr. 

It is (or the sanirdar to treat a bolding C ' -Sindonsil 
and not for the actual occupier of the land to do so. 
Where the xamindai has alera'* receipt* of r«-ts 

to an occupier as mar.^o.! on account of the tenant-ia* 
chief who has not been bear.' of for om ■ vr:-?, it 
'Vowatbat the aarir.dar - id not treat tb« 
thar .' rf.l The .-v. j irr, a * I'r- Kmt ca* r M * " 

period oft-'' p.'*'-es'!.-n dcr ng that titrr rr--tr. 
icwsrds a pba of arfrerse pe^-p'‘^ t.'- '- '- ' 

NASD KiSHORB jAKCjrr 1942 A- W E-C^ 
113 (2) •19420A 8upp.)lS0(2' ‘194SB-D.96- 
1942 O.W N. iB E ''C8. 

— Bb 67 sb6 180— 

. ' iimitatiom tgmmet Zamindar. 


g fftmo 
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V. P. TBNAKCT ACT (1839), S. 87. 

In cases of abandonment It is for the Zamindar to 
treat the bolding as abandoned and not for the man in 
actual possession. Hence where the name of the last re¬ 
corded tenant is expunged and the name of the person 
in actual possession is entered in the patwari papers as 
a tenant without fixation of rent, from that date the 
limitation against the Zamindar beeins to run. {Sathe. 
j.M.') Ram Saroop v. Mahendra Singh. 1942 
O.W.N. (B R.) 14=19420.A. (Supp.) 20 (1)=1942 
E.D. 14«=1942 A.W.E. (Rev.) 20 (1). 

- -S. 87— Abandohmint—Zamindar nmainingin 

potsessian for long ttmr as hts tenant's sub tenant — Pte- 
sumption, if any — Zamindar, if eon be eompelled to 
plead abandonment. 

Where a zamindar is in possession for over 30 years as 
bis tenant's sub-tenant in lieu of interest on loan advanc¬ 
ed to the tenant, he cannot be presumed to have ousted 
the tenant and particularly when be is willing to treat 
himself as the subtenant. Ilia for thu zamindar to 
treat a holding as ab4ndoned and the plea of abandon¬ 
ment cannot be forced on him at the instance of third 
party. {S>the, JM.) GoKULp. I aLa Ram 1942 
A.W.E.fHcv )4?)6 = 1942 0.A. (Supp.) 482=1942 
0 W.N. (B E.) 714. 

-Si. 87 and 180 and Agra Tenancy Act, 

S. Vil—Liability to eieetment of sub-tenant after 
surrender by tenant in ehtef■^Tenant giving up eutH 

vation for over 29 years and sub-tenant paying rent to 
Mamindar direct. 

Where a tenant had given up cultivation for over 20 
years and the suh*trnant bad been pacing during all that 
time rent to the zamindar direvt at the same raie as the 
tenant in chief when he ceased cultivation and there wa> 
Bubsequently a surrender by the tenant, in .i suit for the 
ejectment of the sub tenant it was held. 

Per Shirreff S V—that the tenant in chief had lost 
his interest in the holding by abandonment and the suit 
for ejectment was barred by limitation. 

Per Sathe. y./V.—dissenting that 
zamindar to invoke the provisions of S. 10/ 8^* 

Tenancy Act and to treat the holding as abandoned ann 
as he* had not so done there was no abondonmerit and 
hence the rights of the sub-tenants continued nil the 
jurrender by the tenant and the former was liable o 
ejectment as a trespasser. iShirreff. 

J.Af.'i Raj KiSHORR KAI t-. l.ACHHMI RAT. 1942 
A.W.E. (Rev.) 245 (2)=1942 O.A. (Snpp.) 271 (2)- 
1942 R.D. 368 = 1942 O.W.N. (B.R.) 269. 

_S, 87 {!)— Abandonment— Migration by tenant 

leaving another in tkarge of holding—Reetift af rent 
from both by tamin iar—Absence of wntten notsej—If 
justifies tamindar in treating the holding asabandomd. 

The mere absence of a written notice to-the zimindar 
a, required by S. 87 (I). U. P. Tenancy Act. cannot 
justify a zamindar in treating a holding as abandon^ 
when in fact he has been receiving rent both from the 
tenant who migrated to another village and from the 
person left by him in charge of the holding. 

%M and Sathe, J.M.) RaM ASREV *'• 

TAP NaRain .Singh. 1942 ^A. (Supp.) 477 = 

1942 O.W.N. (BR ) 696- 
1942 A.W.B. (Rev.)4Bl. 

__S. ^Z—Applieahility-Tenants of svaste lands 

becoming statutory tenants and subsequently hereditary 
UnZu uni>r th, A,t-Earlur commut.Uon ./ 

^^Where certain tenants of waste lands became statu- 
toryfenanis by a notification and S'^hsequentlj hereth' 

Sin the ctla rates and 5uedinI347-F for abatement 


U. P. TENANCY AOT (1939), 8.122. 

it was held that the plaintiffs were hereditary tenants 
whose rent had been agreed upon in accordance with the 
provisions of the Oudh Rent Act and that S. 96 of the 
U. P Tenancy Act applied to the case. {Harper. S.M. 
and Shirreff, J.M.) HaZARI V. JASJIT SlNGH. 1942 
O.A. (Snpp.) 28 «1942 A. W. R. (Eev.) 28=1942 0. 
W.N. (B.E ) 91=1942 R.0.123. 

-■ " S. 98 —Agreement to enhanee—Tenant admitting 
in agreement that correct rent was higher than recorded 
rent — Effect. 

An agreement by which the tenant agrees that the 
correct rent was higher than the recorded rent which was 
incorrect does not amount to an agreement to enhance 
the rent. It only amounts to admi-'Slon that the correct 
rent was higher than the recorded one and it is rebutta¬ 
ble. (Sathe. J.M.) MUNFSaR KUR.MI v MaHARAJ/. 
1942 ED 719=1942 O.A. f Snpp.) 408=1942 0. 
W.N. (B.E ) 591= 1942 A.W.E, (Rev.) 882 

- S. 98-Quabuliyat, i« effect an agreement to 

enhance rentalf null and void on the ground that it it 

nd epeeifie. . . 

Even though a quabuUyat does not specifically state 

that it was an agreement to enhance rent, its effect was 
to do so There is no reason why such a quabuUyat 
should be considered to be null and void umply because 
it does not specifically mtntion that it was an agreement 
to enhance the rent. {Sathe, . ^NRUP • 

MahabIR rHAt'BP. 490 = 1942 O.W.N. 

(BE.)40’= 1942A.W.E (Rev.)280(l)-1942 O.A. 

(Supp.) 306 (1) ^ 

-S 114 Aod Agra Tenancy Act (1926). B. 64 

—Right t.< sue for abaUmfiil—Perma'ienl tease under 
Agra Tenancy Act of I90l providing against abatement 

A permanent bsiee under the Agra Tenancy Act of 
1901 under a lea>e providing against 

l 3 ^'i A'^!k'‘(Eev.) O.A. (Supp.) 

.f tuch r"”''”"'- , Goveramenl ate alwaya 

Remissions given by the legal rent lo 

temporary tn nature an^ jamindar is 

any way. Renn'S-'ir«is only ea^^ ^emitted during the 

not entitled to realise th remain in force, the 

period for , 5 -- otherwise remaining the 

legal liabilities of the 

same. H-nce the fact of t P institution of a 

remaining m force is not a ^ ^ 

suit under S. 114 abatement No^^g 

tended that the {wriod of 10 y ^ S. 

should elapse before such a MSr. 

Af.and Sathe, (Sopp ) 376 = 1942 

JTw E. !S'34'9=l9tl 2.W.N. (B.E). 979-1949 

auao. P. ooa» jif 

. . ^.siu-fjve one as permitted by 
Although a suit IS a “”V‘| -he Matter in dispute 
S. 122 of the U. P. Tenancy Act. the m*tte „ 

U separate in the case of each bolding, ^n 
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V. T. TBNAKOT AOI (1M8), 8.1S8. 

If tone only of the teninit file an appeal in 
ihetr boldinii* tlie appellate Court U not en'itlw to 
inietfete with the decree pasted by the ‘”»JCooft 
arainrl ©then who did not join in the appeal for O. 41 
R. 4 only applies to a case where the decree appealed 
from proceeds on any jtroond common to all the plain* 
affi. (Sktrrff, S. M. and Salht, J. V.) 

HIRA SINGH V. GaNCA BhaJaN. 1642 B. D. 687- 
1942 O.W.N. (B.B.) 470-1942 A-W.B* (Bev.) 301- 
1942 0-A.(8tlpp.) 827. ^ 

_3 153 and United Provinces Land Bevenoe 

Act (1901). S. Z 9 —Apfltetlic^ tor tommutatjon— 
RiHoUon «/ /iw/ hamd ond dismitsal for default—It 

tars ftdt for eommuiation. 

Neither the rejection of an application for commuta¬ 
tion of rent on the ground of its being barred b> llmila* 
lion nor in dUmissul for default, can bar a *“** 

for commutation of rent. O. 9, K. 9. C. P. C^e, does 
not apply to it. (SUrrs/r. SM) BhaRAI SlNGM fr. 
NaNak 1942 0 W.N. (BE.) 430 (D-1942 A.W B 
(Bev.) 310 (1)-1942'0 A. (Sapp.) 336 (1)«1942 B 
D. 620*(1). 

_8 133—C/flii" rrinstaUment—Distosseutd 

Itisie under hast one ot the eo sharers eoHectsnz ffsit 

iointli—Veshdi'y of sueh lease. , , . , 

Where all the lamindars collect rents Jointly in a 
patti one of them alone IS not entitled to lease out the 
land to a tenant. A person though in pos«es}‘mn under 
such lease, is in possession without title and 
sessed cannot claim reinstatement nnder-S 183, U. P. 
Tenancy Act. {Rathe. J.M ) JAGaNNaTH r-. NIaN 
NILAl.. 1942 A W.E. (Bev.) .243 (1)“1942 OA 
(Snpp.) 269 (1)-1942 O.W.N. (B.B.) 168 (1) 
1942 B.D 234(11. 

8a 148 and 157 and Oadh Bent Act. S 61— 


Prior eietinuHt if afe<ted iy a subsequent sust for 

*^*Drior ejectment Is not rendered irregular in any way 
by the aamindar filing a suit under S. 61 of the Oudh 
Rent Act after the tei ant’s physical ejectment on the 
loot {Sathe, J.M> BaWaR v. MAHISHWaR BUX 
sTJr.H 1942 O W. N (B B.) 672= 1942 O A. 

(Snpp)419= 1942 A.W.B.(Eev)4W. 

S 148 and Ondh Bent Act- S. 61—S«r/ 


V. T. TBNAHOT ACT (llS6)i #• IW. 

As there Is no limitation prescribed for of a 

restoration application in the proviso to aub-S.(4)of 
S 163. U. P. Tenancy Act, the limitation most ^ 
■overned by Art. 164, Limitation Act. (Salhe. JJf ) 
MaNGRE CHAMAR t'. JAGPISH DU1T RAM 
PANDX. 1942 0. W. N. (B E.) 666-1942 0. A. 
(SOPP.) 441-1942 A.W R. (Bev.) 416. ^ 

_8.163(4). PtovlBO and 8. 274—Dismissal of 

restoration applieation-Reviexst—Competency. 

Order of dismissal of a restoration application un0« 
U. P. Tenancy Act. S. l63 (4) proviso can he reviewed, 
if it satisfies the conditions of O. 47, R. 1, C. P. Cod^ 
(Rathe, J.M'l MaNGRE CHAMAR v. JaGPISH 
nuTT Ram PANDI. 1942 o-^ N. (B.B.) 666= 1942 
0 A. (Sapp.) 441-= 1942 AWE. (Bev.) 416. 

- 8. 168 (b')—Mandatory nature of. 

If a tenant makes an objection that the arrears claim¬ 
ed are not correct, he is entitled under the law to have 
the allecations enquired into in a regular suit. The provi- 
sions in S. 163 (5) of the U P. Tenancy Act for conver- 
Sion of application for ejectment into suit for arrears of 
rent most be regarded as mandatory. {Shtrrf/f^ i. /y. 
and S>ike. J.M) Amar Singh p. B>npeshvi. 1942 
OA (Snpp.) 122 (2)« 1942 RD. 249- 1942 0. W. 
N. (BB.) 188-1942 A.W E (Bev.) 105(9). 

- 8 . Xbb—APpli(abtliiy. ■ , ^ , 

S. 168 of the U. P. Tenancy Act applies to ejectment 
In eaecution of a deaee for arrears of rent and not to 
proceeding, under S 163. (Shirretf. ^ 

JM) AmaR Singh v. PiNnySHRi. 1942 0 A. 
(8upp.) 122 (2>-1942 ED 249«1942 O.W.N. 
(B.B.) 183= 1942 A W B (Rev.) 106 (2). 

_8 168 {b)-Applieability— Rie tment and ob¬ 
taining of possetsion prior to New Act coming into 

L *_ t • / 

Where the order for ejeriment and the obtaining ^ oi 
possession were all over prior to the New Act coming 
into force, the order of ejectment is not liable to be 
revised under S. 168 (5) of the New Art (SktrreR, 
I M and Rathe A.M) TaI.FWAR v. IiwaRaM 1942 
BD. 66=1942 A. W.E. (Rev.) 113 (1J=1942 0. A- 
(Supp.) 180 fl)=1942 O W N (B B.) 39. 

-8.170 (6) and Agra Tenancy Act 8. 80 (3) 

proviso —Extension of time under—If a matter of 


rent—Rower of Court to decree tn part and in favour of 

some only of the plaintiffs. « 

A suit under S. 61 of the J* 

decreed in favour of some only of the p.aintifts and even 
for a portion of the total rent of the holding according 
to therrights. (Rathe. J.M.) B^WAR v MaHESHWAR 
Bpx Singh. 1942 O.W.N. (B R.)672* 1942 0. A. 
(Snpp ) 449 «1942 A.W E. (Bev.) 428. 

__S. \b%—Appli<abilUy—Tenant elected under 

S 79. Agra Tenancy Act prior to 1./ January. 194(). 

‘s.lSSofthe'U.P. Tenancy Act does not apply to 
the case of a tenant who was ejected oncer S 79 of the 
Aera Tenancy Act prior to Ut januaryi iWO \SKifretfy 
s M.andSatke.J.M) GaNGA PRASAD ». DWARKA 
PRASAD 1942 O.W N* (B.B ) 129 = 1942 B.D 196- 
1942 0 A (Snpp.) 80-1942AW.R (Bev.) 74. 

■ 8. 163 (4). Proviso— Restoration appiieation 

after actual eiectment—Competency—limifaticn. 

Though a tenant may have been ejected in pursuance 
of the ex parte order he can apply for restoration under 
the proviso to sub-S. (4) of S. 163, U.P. Tenancy Aa if 
the facts justify such an application. {Rathe, J.M.) 
MANGRE CHAMAR V. JaGDISH DUTT RaM 
Pande. 1942 O. W N. (B.B.) 666-1942 O.A. 
(Ippp.) 441-1942 A.W.B. (Bev.) 416. 

8. 163(4), VtRTXtfs—Restoration appiieation-^ 
Limitation. 


•ig/ft. 

In the case of a decree for arrears of rent the judg¬ 
ment debtor is not entitled at all as a ma'ter of right to 
any extension of time for payment of the decretal 
amount. (Rh'rreff. S M. and Rathe, jM.) Bhu- 
nfshw SRI Prasad Narain Singh v. Iamvna Rai. 
1942RD 438-1942 A.L J (Supp ) 37 = 1942 A W. 
B.(B5V.)20S-19420. A.(Supp.;229« 1942 O.W 
N. (BE.) 349. 

■ 8. 171 — Ejeetment-rlf to be from Ike whole 

holding—Illegal mortgage of tome plots. 

Under S. l7l of the U. P. Tenancy Act ejectment 
only from that portion of the holding which has been 
illegally mortgaged or sub let can be ordered. The 
trnant cannot be ejected from the whole holding. 
{Shirreff, SM. and Rathe, J.) *!haMSHUL-NISa Be- 
GUMV. JagarnaTH KOSRI. 1942 B.D 308-1942 
0 W.N.(BE)2S7=1942 A.WB. (Bev.) 241 (1)= 
1942 0.A (Supp.) 267 (l) 

-8.171 and Agra Tenancy Apt (1926). 8.29— 

Illegal sub’letting in eontratentim of R. 29— H'hat is. 

Where a tenant sub lets the whole or any poriloo of 
bis holding within 5 years of any portion of .^ucb bold¬ 
ing being held by a Mb.tenani there Is illegal sub¬ 
letting in cootraveuiioo of 29. Agra Tenancy Act 
Hence when two plots are sab-let within 5 years of 
another plot being held by a tub tenant it amounts to 
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U- P. TENANCY ACT (1939), S. 171. 

illegal sob-letling in contravention of the Act. {Shirre/f, 
S. M. and Satht, }. M ) LaL BAHADUR JOHARI V. 
Bansia. 1942 E.D. 739*1942 O.W.N. (B E.) 611* 

= 1942_0.A (Supp.) 452* 1942 A.W.E. (Eev.) 428. 

-“S. 171— Illegal transfer by one of the eo tenants 

—Liability of the others for ejeetment. 

The other co-tenants of a holding should not be pena¬ 
lised for an'illegal transfer by one of the co-tenants 
onless there is definite evidence to the effect that they 
had acquiesced in thn illegal act of 'their brother tenant'. 
Acquiescence on their part would be deemed to be esta¬ 
blished if it is shown that they bad allowed the trans* 
feree to obtain possession and that they had done noth¬ 
ing to have him ejected (.Sothe, J hf.) Mandol 
Singh v. Debi Singh. 1942 O.WJ4. (B.E.) 682* 
1942 O.A (Supp.) 366=1942 A.WJl.(Eev.) 340. 

-Ss, 171 and 42— Liability to tfeetment — Tenant 

entitled to sub-let, sub-leasing in favour of temindar’s 
daughter-in-law—Absence of registration—If can be 
taken advantage of by lamindar. 

Where a tenant-in-chief who was entitled to sub-let. 
sub-leases a plot to the daughter-in-law of the zamindar 
but it is not registered as required by S. 42 of the U. P. 
Tenancy Act. the zamindar cannot take advantage 
of this and seek to eject the tenant-in-chief. He is not 
entitled to a decree because he was in 'pari delicto' inas¬ 
much as his daughter-in-law, that is himself was a 
parly to-the illegal sub-letting. (Shirreffs S.M and 
Sathe, /.hf.'i KHUSHALO v. CHUNNI LAL. 1942 E D 
723 = 1942 0 A (Supp.) 404 * 1942 O. W. N. (B E.) 
695*1942 A.W E. (BOV.) 378. 

-S. 171 and Agra Tenancy Act. Ss. 82 and 83 

—Resott to new Act to deprive tenant of right aceru'd 
under old A't—Steps taken to eieet sub-tenant .fayed 
by the Stay of Proceedings Act—Tenant, tf ean be sued 

under S. l7l once again. , ,, 

A landlord is not eniitled to take advantage of the U. 
P. Tenancy Act to deprive a tenant of a right wbicn 
accrut^d to him ondtr the old Act, ^ a ♦ 

decree in a suit under S. 82 of the Agra Tenancy Act, 
the tenant is permitted to retain his boldirg provided he 
ejected his sub-tenants and be takes the n«cessar) steps 
by filing a suit under S. 83 of that Act and would have 
succeeded in ejecting him but for the stay of pc 
ings by the Stay of Proceedings Act, he cannot be .ued 
ince again under S. 171 of the new Act and deprived 
of the benefit of S. 83 of the Agra Tenancy Act wh^h 

had accrued to him under that Act. 

SHUKULViDYASHANKAKr'.LAjIA RaM. 1942 A. 

•W.E. (Bev.) 318*1942 O.A (Supp.) 344*1942 0. 
W.N. (BE.) 473=1942 ED 690. 

——S. XIX—Right to sue—Illegal suh-letfing prior 

to new Ait coming into foree. ^ . 

A suit under S. 171 of the U. P. Tenancy Act is 

ma'intainable and is not premature even if the illegal 
sub-letting was prior to the new Act coming intoforre. 
(Shirreff.S. M. B'NDHYACHAL 

RaI V. Dharamdas Singh. ^^42 E.D. 837 (1)= 1942 
O W.N. (B.R.) 248 (1) *1942 A. W. E. (Bev.) 240 
/i';=1942 O.A, (Supp.) 266(1). 

i_ Xll—Right tasue under—Illegal sub letting 

if should have taken place after new Act came into 

suit under S. l7l of the U. P. 
maintainable even though the illegal sub letting was 
Drier to the new Act coming into Jorce. It is not 
SeSssary that the illegal sub-letting should have taken 
nUrT after new Act came into force. (^Shirreff.S, 
& a JSathe, jM.') KaM BAHAL SINGH v SaKAL- 
c.urH 1942 E.D. 336*1942 O.W.N.(B.E.) 
?i7 = m2'A W.E.CE,r.) 2« (fl-imO.A, 
(Supp.) 267 (2). 


V. P. TENANCY ACT (1989). S. 171. 

-S. 171 and Agra Tenancy Act (1626), 8 . 83 

—Scope and effect of S. i3,Agra Tenancy Act—If 
applicable to suit under i". I7l of the New Tenancy 
Act. 

The provisions of S. 83 of'theAgra Tenancy Act 
only conferred a locus pemtentiae on the tenant in chief 
and did not give him any rights or privileges which must 
be held to subsist even after the repeal of the old Act. 
It was that inasmuch as the granting of this locus 
pcnilcntiae was only discretionary on the Court and not 
obligatory in every case, S. 83 could not be applied to a 
suit under S. l7l of the New Act brought on a cause of 
action which arose prior to Us enactment. {Skirreff, J. 
M. and Sathe. A.hf.) ASA RAM t/. JaGAT RAM. 1942 
0 W.N. (Bit.) 80=1942 O.A. (Supp.) 13*1942 A. 

W. E. (Bev.) 13* 1942 E.D. 46. 

-8. ni—Suit under—Cornpeteney—Absence of 

registeiel sub-lease according to S. 25 of the Agra Ttn- 
aney Act Continuing cause of action. 

Where there is nothing to show that a sub-lease dur¬ 
ing the lime when Act II of 1901 was in force, by a 
registered instrument as prescribed by that Act, the sub¬ 
lease is as it were renewed annually and a frwh cause of 
action accrues at every fiesh renewal and hence the 
zamindar has a right to sue the sub lessee for eKCiment 
under S. 171 of the U. P. Tenancy Act. 

S Af) Nabi-UN-Fatima JawaHar Wal. 1942 

A.WE. (Eev.l) 164(l)=19t2 0 A ) 

«19420.W.N. (BE) 192* 1942E.D..^68. 

_S 171—5«r7 Wider— Competency-Cause of 

action arising under old Act. „ _ , ,,, 

A suit for ejectment under S. l7l. U. P. Tenant^ Act, 

will lir- even if the cause of action bad arisen while the 

Agra Tenancy Act (1926; was in 

action complained of was illegal order both the Agra 

Tenancy Act as well as the U. P- Tenancy Act. (5>br* 

rrf. S M. and Sathe . J.hi ^ RAM 
R ANi 1942 E O. 237 (1) • 1942 0. A. (Supp.) 108 
(1)*1942 A.W.E. 

^171—jirrY under — Competency —Illegal 
subletting not taking place under new . .. 

The fact that there -vas no s l71 

new Act is no ground for ‘ , (Skirreff. 

(S^.^ under-Competency-insgal sub¬ 
letting under old Act. Tenancy Act will lie 

A suit under S. l7l of the U P. lenancy 

even if ihesub-’ettingt^k pa jonlraven- 

in force well as the new 

lion of the provisions /A/)* BADRI NARAlN 

Act. iShirreff S-hf.and Sath^ ^ j 

—!\n-SuU i, ii » f'-’- 

pWn.iet in a ,ni. fo, 

gage under S. l7l _„,,aaffed but that it 

prove not only that the land j „ ®^„henthe suit 

was in the possession o/, ILqh v. CHULHI. 

was filed, 1 W.E. (Be^) 

1942 O.A.(8upp.) BI). 692. 

(21*1942 O.W.N. (BE )^-1942 «^^ oetion- 

-S ni—Suit under—Presfi 

NeeessUySuh-leUing illegal under old 

tommtneing prior to nrw Aet- 
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JJ. P. TENANCY ACT (1M9). 8.171. 

If illegal sub letting started before the commencement 
of the new Tenancy Act and the sub letting is illegal 
under the new Act also, no fresh cause of action is 
necessary for a suit for ejectment. (SAirref.-S.Af. and 
SatAf,/.M.) HaBIBA KhatoON p. DurCa. 1942 
0 A. (Supp.) 106=1942 A.W.E. (Bev.) 93-1942 0. 
W.N. (B.R.) 236 (1)»1942 B.D. 301 (2). 

...8.171— itndtr — Maintainability—Cauit of 

atlion arising before 1st January, IWO. 

A suit under S. l7l of the U. P. Tenancy Act is not 
premature merely because the cause of action (».r.)the 
alleged sub-letting had arisen before 1st January, 1940. 
(Salbe, J. M.) bAMUJH v. BADRI PANDEY 1942 
O.W.N.(B.E.) 549=1942 A.W.E. (Eev.) 409(21= 
1M2 O.A. (Supp.) 485(2). 

——S. lix—Smt under — Maintainability—Cause of 
aetion arising prior to Mew Act. 

A iuit under S. 171 of the U. P. Tenancy Act would 
lie in respect of a cause of action which arose prior to 
the passing of the New Act. iShirreff, J.M. and 
Satie. A.M.) ASa Ram v. JaGAT KaM. 1942 0 W. 
N. (B.E.) 30= 1942 0 A. (Supp.) 13 = 1942 A.W.E.. 
(Bey.) 13=1942 E.D.46. 

_8. Xll—Suit under—Maintainability—Illegal 

sub-ltlling eommeneing under old Act. 

A suit under S. 171 of the U. P. Tenancy Act is not 
premature where the illegal sub letting had taken place 
under the old Act and not under the new one. {Shir- 
reff.S. M.and Satie, J- M.) RaJ GoVIND Rai t. 
AMBIKA RAI. 1942 E D. 307 = 1942 0 W N; (B.R.) 
241=1942 A.WB. (itev.) 240 (2) = 1942 O.A. 
(Supp.) 266 (2). 


U. P. TENANCY ACT (1939), S. 180. 

of an illegal mortgage to a third person, thodgh a formal 
mortgage is not proved to have been in fact executed 
but a transfer of possession in lieu of interest is proved, 
the suit could be decreed on the strength of that finding. 
{Satie. J.M.) GUPTAR AHIR p. BaLDEO PANI'EV. 
1942 A W.E.(Bev.) 376=1942 O.IA (Supp.) 401- 
1942 O.W.N. (B.E.) 687=1942 R D. 716. 

S. 171 —Suit under—Prior institution of pro’ 
eeedsngs against sub-tenant, if a good plea in defence. 

S. 171 of the U. P. Tenancy Act only requires that 
the land in suit must be illegally transferred or sublet 
at the date of the institution of the suit. Hence the 
mere fact that proceedings have been taken by a tenant 
in chief for the ejectment of his sub-tenant or even the 
fact that an order for the ejectment of the sub-tenant 
had been passed before the suit under S. I7l was filed 
would not be a sufficient answer to the suit since the 
sub-tenant's rights would persist till he is ejected on the 
spot and the illegal subletting would continue in force 
till then. {Siirrelf, S.M'. and Satie, J. M.) JACAN- 
NATH PRASAD V. SARDAR SISGH. 1942 O. A. 
(Supp.) 860 = 1942 A.L.J. (Supp ) 47=1942 O.W.N. 
(B E.) 614=1942 A.W.E. (Rev.) 324. 

——8.172(1) {»)—Temporary use of land fora 
different purpose not causing damage—Use of grove-land 
for burning brteks on tit surface—It would entail efett- 
ment. 

The use of the land temporarily for a purp'se which 
has not caused any permanent damage cannot be held to 
be inconsistent with the purpose for which it was let 
burning bricks on the surface of the land when it actu¬ 
ally is not cultivated but is grove-land cannot entail 


8. nx—Suit under—Maintainability—Illegal ejectment under S. 172 (!).(«) of the U. P. Tenancy 
sub-letting not under new Act, | Act. {Siirreff, S.M.^ RAM FIARI v, i^HEO ShaNRAR. 

A suit under S. l7l of theU.P. Tenancy Act is not 1942 O.A.(8uPp,) 487 (8)-1942 O.W.N. (B,E..663 

premature because of the fact that the Illegal sub-letting -S. 172 (1), prOTliO and 8. 296—Prineiptes 

did not take place under the new Act. {Siirr/ff.S \goiermng application of S. 29(>—Applicability of 
M') SHUKUL VlDYA SHANKER P. LAJJARAM. X2i2\ proviso to S . l72 (X) to suit filed under S. Agra 
AWE (Eey.)318“1942 O.A (Supp.) 2^"‘X2i2\ Tenancy Act and decided under new Act. 
oiW N. (B.E.) 473-1942 E.D. 690. In applying S. 296 of the U. P. Tenancy Act. all 

_a under—Maintainability—Illegal t6« provisions in the corresponding section of the 

sub-ietling prior to new Act. new Art should be appUed even if some of these 

For the maintainability of a suit under S. l7l. U. P. provisions may be different from those contained in 

Tenancy Act, it is immaterial that the alleged illegal sub- ihecowesponding ^lon of the old Act. Henco 

lettine hw taken place prior to the U. P. Tenancy Act »f » suit, for the ejectment of a grove-holder on the 
coming into force (Siirreff, S.M. W .JorAr./.iW.) pund of an act detrimental to the land he is holding 
rSnatH rai p.MawadeO PRASAD. 1942 BD urider S 8<. Agr* Tenancy Act, has to bi 

S66-19420WN (B E.) 268-1942 A.W.R (Eer.) under S. 172 of the new Act the proviso to that 

2 S 8 ( 2 ) = 1942 0.A.(Supp.) 264(2). *>»o bwmes applicable. (Siirreff, S. M.) 

g 171—5«rV under —iVairtruiwaii/i/y—/////«/ ®l®^^**®WAR NATH p. BaBu SjNCH. 1942 O.WJT. 

subdetting prior to new Act. O.A. 

A suit under S. I7l of the U.P. Tenancy Act is (Supp ) 340-1942 RJ). 68t 

maintainable even though the sub-letting commenced -8. 180 and Agra Tenancy Act, 6. 44- 

before the Act and It is not premature. (Siirreff, S. Admisstom to land by one of tie eo^tkarers—PresumV- 
M. and Satie, J. M .) DURGA ChaRAN Ul pJDEO now of agency.if raiud by tie otiers mot iahnf aetiL 
NaNDANSiNGH. 1942R.D. ^2^l9i2 O. 7i.V.\ for tom years—Plea of.ineomsisteMt witi pntmMim 
(B.R.) 228= 1942 A.WA. (Rey ) 240 (3)-1942 O.A. -Effect. ' 


(Supp.) 266 (3). 

_ _ .8. 171 -^Kir unJer—Mdintainabtlity—Illegal 

subletting starting prior to new Act. 

W'beie the alleged illegal subletting has started prior 
to the commencement of the new Act, a suit under 
S. l7l of the U. P. Tenancy Act rt not on that ground 
premature. (Siirrtff.S.M.onl Satie, /.At.) DHaRaM 
DASf.HWiLDAR SINGH. 1942 A WR.iRey.)364 
(1)-1942 O WN. (B. B.) 613- 1942 0. A. (Supp.) 
390 (1). 

■ ■8. nX—Suit under on lie bant of illegal mtrl- 
■Tkeugk formal mortgagt net proved, transfer in 


lieu ef inttrtst preved—Suit if c.'uld be decreed. 

Where a pleiatiS sues (or ejectmcfiton the ellegatloQ | 463-lM8B.D.*630i 


Where one of the co-sharers Is claimed to have 
admitted a person to the land, from the mere fact that 
the other co-sharerj did not take any action against that 
pereon for two or three years it cannot be presumed that 
the co-tharet who originally admitted that petKm acted 
on behalf of all the others. This is more soa beiethe 
person admitted to the land bat pleaded in bis written 
statement In the suit for bis eiectnftot that the land- 
holden consisted of a body of penont to all of he 
used to pay rent and fror. whom he rtceix-ed the land 
iSiirrtff, S. At and Satie /, At.) BaSUDEO RaI » 
BlNDiSWARl Rai, 1942 A WA. fB«y ) fiBi roM’ 

(a)-1942 O.WN (M.) 
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V. P. TENANCY ACT (1939). S. 180. 

— S. 180— Dismistal ef suit under as, time barred 
^Deelaratwns as to status of defendant attd future 
rent—Improprt ety. 

Where a salt under S. 180 of the U. P. Tenancy Act 
against a trespasser is dismissed as time barred, though 
his status would be by virtue of S. l80 [2) only that of 
a hereditary tenant, a declaration as to his future status 
and the rent which he would have to pay as part of the 
order of dismissal, is uncalled for and is liable to be 
deleted in appeal. {SkirS-eff, J.Af. and Salhe, AM.) 
Mahabir MNGH ». Mahaber Prasad. 1941 A.W. 
E. (Eev.) 1124 (2)^1941 O.A, (.Supp.) 906(2). 

_Sa. laoand 87— of trespasser after 

electingtenant—Startingpoint of limitation—Plea of 
aiandonmeiU, by tenant if can be raised by trespasser. 

In a suit to e.ect the trespasser after ejecting the 
tenant it is not open to the trespasser to plead that the 
holding was abandoned by the tenant prior to his eject¬ 
ment. It IS for the zamindar to treat the holding as 
abandoned. The limitation for the suit against the 
trespasser starts only from the date of ejectment of the 
tenant. (SAirre/f S and Satbe././if.) PaRMESH- 
WARI DAYALt/. ToTa. 1942 O.WN. (BE.) 631- 
1942 A.W E. (Eev.) 407=1942 O.A. (Supp.) 433. 
_ 3 .180 and Agra Tenancy Act, S. 60—£/eet- 

ment orders—Selling aside—Teehnieal defect in service 
ofnotice-lfcanbe pleaded when judgment debtor had 
knowledge of proceedings. an fh* A<,r» 

Ejectment orders passed under S. 80 of the Agra 
Tenancy Act cannot be lightly set aside for *ny t“hnt. 
cal defect in the service of notices provided that the 
judgment-debtors had knowledge of the 
Even if some of the judgment-debtors 
the knowledge of the remaining judgment debtors may 

L « rpresumed. i^Sathe. J ^.) " 

D. 9«1942 A.L.J (Supp.) 7. 

__Sa 180 and 183 and Agra Tenancy Act 

(1926), S8. 99 and \l\-Fresh lease after 

Heview of ejeetment order—Pots fan and rsgkts of fresh 

mere an ejectment order is reviewed and the 
elected tenant is ordered to be put back m poswssion. a 
fSh lessee to whom the land has been m the m«n- 
while leased can challenge the-review order if it is 
Jrtiebt about by collusion. He can sue for declarati^ 
rtf his riahts and possession on that ground under Ss. W 
* ; 12 Aara Tenancy Act. If he was in possession he 
dwlaraiory decree alone and if out of 
Ion it can be decreed to him. {,Shirrtff,S.M}) 
P?®'« TOHFA 1942 0 W,N. (B E.) 428 »1942 
2;W E (BevJ 282 = 1942 0 A.(Supp.) 308=1942 

/.fflJrVrVy to ejeetment-Co-skarer taking 

^'Se a « shLr can lake a plot into his f h^kasht 
cultivation he must obtain the consent of all the land 
?iSe?s A CO sharer who fails to obtain such consent 

'■ s” noh "t. 

SiN O. W N (B. B.) 644-1942 O. A. 

vrjr^ <iRfi=1942 A W.B.(B®^-) 539. 

(BUPP-^ 180— to 

, ..itm of land without consent of landholder. 

cnSiarer who takes possession of a piece of land 

•Vr the consent of its landholder is * trespasser jmd 
without the unless it can be shown that 

i, liabl. to ‘!f ““f. loo, time ,h., the 

X pcSoh mey be pr..umed. /. M.) 


U. P. TENANCY ACT (1939), 8.180. 

SherSingh p. Gajadhar Singh. 1942 E.B. 439* 
1942 A.W.E. (Eev.) 216(1) = 1942 O.A. (Supp.) 242 
(1)=1942 O.W.N. (B.E.) 360. 

-S. 180— Liability to ejectment—Co-sharer taking 

^ m aAA* *a ^ 


9 9 ^ ^ 9 9 • ^ m 9 9 ^ 9 9 • m * 9 o vv 9 * » ^ ^ ^ 

possession of lapsed holding without permission of 
lambardar. 

If a co-sharer takes possession ofv,holding which has 
lapsed without the permission of the landholder of the 
holding (>■ r.) the lambardar or the collecting co-sharer as 
the case may be. be is a trespasser liable to ejectment, at 
the instance of the landholder. The fact that in a prior 
suit for profits by such a co sharer the lambardar was 
allowed a set off on the ground that the land in dispute 
was in bU wrongful possession cannot affect the question 
of his liability to ejectment though it might affect the 
question of (Sktrr<ff^S%M» c*td S<ithi^ J»M} 

Ganca Sahai V. MaH&;hwaR DavaL 1942 E. D, 
492=1942 O.W.N. (B E.) 403=1942 A.W.E (Eev.) 
276=1942 0 A. (Supp) 302 (2). 

4 

_.8. Yi/a—Liability to ejectment—Creditor in pos¬ 
session on advance of loan. 

Whereon the advance of a loan by the defendant to 
the Dlaintiff the former was put in possession of a pro¬ 
perty and a 'rukkes executed did not indicate as to 
whether-possession was in lieu of interest and if it was 
to end on payment of the debt it was held that the loan 
transaction was separate from another transaction by 
which the parlies agreed to cultivate the land 
that it could not be pleaded as a bar against J 

claims to eject the defendant. {^Shirreff, SM. and 

Sathe JM.) Mathura PRASAD S'. Nand Iewari. 

1942 0 WN (B.E.) 642-1942 A.W.E. (Eev.) 390 
(2)-1942 O.A. (Supp.) 416 (2) 

_3.180—-6j'i*i7i/y to ejectment—Landlord obtain¬ 
ing possetsiOH under decree and losing it on its rrwW 
J/dmisnon of third party to land in the interval 

■^'whe«au5dCrdbtam.<po^^^^^ nWera d«rM 
and subsequently on its reversal m appeal loses poss^ 

.Ton 1 pX admi,«d by -he 

ihe Interval becomes a trespasser ‘'-ble w ejecunen 

SSs possession was wrongful 

he took possession and so he could not pass a gow 

10 -he pen»" *!‘^)''*RjoiuNA'Tj‘“pRASAD SINOH 

0 f loAHa * nnwession of land in Heu 

Though the perwn PJ* ^ decree in respect 

of interest has till the decree debt has 


rent under mortgagee at half the usual 

A lease by ®CS not have been made 

rental value being such i, not binding on 

iu the ordinary «nrsemanagem^^^^^ 

the mortgagor after redemptio j (Shirrtf.S. 

to ejectment as bold'ng wtb FaQIKA. 1M2 

M. and Sathe, J 1912 A W E (Ber.) l7S (l)* , 
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O. r. TEKANOT ACT (19S9), S. 180. 

-fl tie<tmtml^Ptrscn ht into 

fuumtm tn hcu 3t mttfttt^Ptuung ^fm^Y^terte 

im rttftil tf i*'*"- . • r yvi 

Wheic a creditor U pot b posscawn id liea o 

Inumt 00 a loan, he>a8 a right lo tw In poa^ion till 


0. P, TBKANOT ACT (1939), 8.180. 

who Is allowed to remain in possession without any 
obieclion for 11 year# cannot be ejected as a 
trespasser by the new lambardar theteaficr as the 
seiilement is a valid one under S. 266, Agra Tenancy 
Act. {Harptr, S.M. aW Satht, J.M.) DlN DAYAI. S'. 


lnUtesiooaloan,he>a8arlghtiobe Inpos^i^Hii j.„ ' I9i2 O. W.N. (B.E.) 194« 1942 

the loan is paid 00. The mere bcttha^a I A W B. rB E1169-1942 0. A. (Supp.) 179 = 1942 


been pasted on the loan dee* nor afiecl the question 
{Skimft. S.‘V. *nd Sjitktt JM .) GaVA t>. SHtOOASS 
19420A (Supp.) 163-1942 O.W.N. (B.E.)243- 
1942 E.D SS2 -1942 A.W.B. (Eer.j 113. 

- IbO^Lioli/iry t» iiutmiHt-~P*rsoft in potm- 

ti*n in lien tf imierejl—OPtatHiHg «f money dterce 

IN ustect of loan. . • . 

Wncre a mortgagee U in possession in lieu of interest 
be IS not liable to be ejected as a trespasser on a money 
decree being obtained in respect of the loan. He is 
entitled to retain possession until the mortgage-money 
ha* been paid off. iShtrreff. SM) JemaM HaR 
SaruP 1942 O.WN.{BE)4S9(l)-1942AW.E 
fEev.) 311 Cl)-1942 O.A. (Supp) 337 Cl)=l942 E. 
D. 629 (1). 

_S. Liability lo ejeipmenl—Penon in pones- 

non vith eonsent ol tenant im (hut denying hn title. 

Where a person lei into possession with the consent of 
the tenant in chief denies his title as such in an arrears 
of rent suit, his possession becomes adverse and be can 
be ejected as a trespasser. {Skiirtff.S.M. aH.( Sathr, 
J.M.\ G^tNaSH V SUNDAR. 1942 0. W N- (BE.) 
411=1942 A. W. E (Eev.) 288-1942 0. A. (Supp ) 
314-1U42 E.D. 601. 

_B. 180— lity to tieetmeni—Person obtain 

ing land trom one not authorised to ht—Ateeptanet of 

rent by stnh person — E/fett. 

A person who is content to receive land from a person 
who is not entitled to wtlle it on behalf of hU muter 
must suffer the consequences if the real owner seeks his 
ejectment for want of valid title. Theaamindcr cannot 
made to suffer for an illegal act of hi* servant. 


AWE. ^E.) 169-1942 O.A. (Supp.) 179=1942 
EJ). 260. 

_Sg 180 and 29—Liability to eteetment—Tenant 

of mortgaged Str in potsession—Exproprvtary rights 
not claimed. 

Where a Sir holder mortgages his Sir with posses¬ 
sion but fails lo claim exproprietary rights and ultimate- 
ly sells the Sir lo the mortgagee, the tenant in posses¬ 
sion of the at the lime of the mortgage must be 
deemed to have become a non-occupancy tenant from 
the date of the mortgage; and if he is in possession at 
the lime of U. P- Tenancy Act coming into force ceases 
tobeliableto ejectment. {Sathe, J M.) Oi'1LaL». 
NaSARULLAH. 1942 E D. 718-1942 A.W E (Eev.>- 
427=1942 OA.. (Supp.)453=1942 O. W. N.(BE.) 
590. 

-8.180 and United Provinces Land Eevenue 

Act(l90l),8. ^^Ptndencyof proeeedings under— 
Claim of ex-proprietary rights in tfeetment suit—Pro- 
((dure to be adopted. 

Where proceedings under S. 36 of the U. P. Land 
Revenue Act and a suit under S. 18 O of the U. P. 
Tenancy Act are both pending and a claim to ex-pro¬ 
prietary rights are made in the latter suit, since that 
question can be settled finally only in the suit under 
S. 180 that »uit must proceed and the proceedings under 
S. 36of the U. P. Land Revenue Act must remain 
stayed until the dbposal of that suit. {Skirref.S.M. 
and Sathe, J.M.) SadRUDDIN V. MaTADIN. 1942 
OWN. (B.E.) 426 (2)-1942 A.W.E. (Eev.) 309 
C2)-1942 O.A. (Supp.) 835 (2)-1942 B.D. 616 

I2). 

8 Presumption of tenant’s knowledge of 


be maoe to suner xor an ^w^wa ui« p vt\}—traumpuwoT unani s me 

Where the TahsiWar accepted rent and issued receipts prQUtdings—Natuu and limits 

showing the name of the tenant as mar fat and not as 1 Though there is a certain amount of presumption in 
the legal tenant it would not amount to settlement of j qJ holding that tenants cannot possibly escape 

land unless it was shown that the Tahsildar had the K against them when 

legal power to settle the land on l^haU of the aamindan j actually ejected on the spot^ such a presumption 

l^Siirriffs S*M. and Safhit ) MaHOMKD AM!H absolute one. It is weak if even the dakkal 

ALl Khan v. BaCHOOLaL. A. ^ dikam itself was carried out sxpa*U and did not result 

204-«1042 0 A. (Supp.) 230«1U42 0. W. N. j actual physical dispossession. {Sathts A. A/a) 

S6S-1942ED*462. « . ^ , NawaB SlNGH SaRUPA, 1942 O.W.N. (B-E.) 8- 

- S. 190 —iJaiitity la iUitmint^J>ricrd<irii far 11 (2) *1942 A, W. E. Eev, U 

ticiimitu and ixccutian aiatmt somt of thi iO'^Unants^ (2)»1942 EJ>. 8. 

Suhi^Htnt smt against some -^0 and Agra Tenancy Act (1928). S 44- 

the leg,l defect nf one of tbe «. ten^ "Ot bjvtng^n 3 , ,, 

Implesdedwho sued for a d«lar»tion mat « wM « and the tenant aieplalnliffs. though 

KS suit for eiectmem against a» on the]‘be leai* is found to be fictiiiou^ tcUef can io 

g oind of theU^ taken possession, favour of the ammdar agiunst the trespasser for the 

Twm held that the execu^ of the earlier decree had p«P»« o**bem many case and that 

not the effect of extingubhing the rights of the excluded j 

co-tenant and that be remained in possewion as tenant] 347-1942^ 

of sir and not as a trespasser and could not therefore be I ® ) 

ejected though the rest could be ejected. (■^*»''"^- 1942 A.W.E. (Eev) 244 1942 OJk. (Supp.) 

S.iV. and Satke,/.M) ZaMIN HUSAIN t. Ra3a RAM. K™- 

1942 0 W (BB ) 427 -1942 A. W . E. (Eev.) 817 1-8. 160-Eight to me under—Person inpajituiom 

— 1942 O.A (Supp.) 343 (2)*-l942EJ). 617. , for ottr ttoelpe yearstohose possession started as that of 

■ 8. \6t^Liability toeititm<ut—T(nant admitted ; a trespasser's. 

by eo-shartr when lambardar xras not fun.tioning—Ab- | Even If a person’s possession started as that of a Ire*. 
unee of objeetion for 11 years—Suit at the of ■ passer's, he most be held to have perfected hii title if be 

nrtp lambardar ! had been in adverse possession for 12 yean and henc* 

A tenant admitted by one of the co-sharers on behalf | such a peraon would entitled to sue under N. 180, U 
Qi tbe mt at a time when there was no Umbardar aod ; P. Tenancy Act, any one who dUposiessed him in hU 
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IT. P. TENANCY ACT (1939), S. 180. 

turn. iSatke, J. M.) RAM ShaNKIR CHAUBEY v. 
RaM BaHORE AHIR. 1942 O.W.N. (.B R.) 640-1942 
OA fSuDD ) 304=l942 A.W.B. CR®^*) 338. 

,—3 ^80 aad Agra Tenancy Act (1926). S. 44— 

Right to sui under^Furthaur from co sharer of un 

divided mQhdl* • j j 

Where the transfer of a specific plot in an undivided 
mahal by a co-sharer is made without any objection 
from the others, the transferee is entitled to sue under 
S. 44 of the Agra Tenancy Act. Even if the Iransfy 
had given him only the position of a co-sharer m the 
mahal, he would e.iU be entitled to eue.undet S. 180 of 
the U. P. Tenancy Act. {tshtrrtff, S. Mj HaRGIAN 
V. Sheo Dai-T Rai. 1942 O.W N. 

E. D. 238*=1942 A. W. R. (Rev.) 236=1942 O.A. 

(Supp.) 262. 

_ 9 lZQ~~Righl so sue under—Purchaser of speci¬ 
fic plots in mahal held under Bhayachara tenure. ■ 
Where plots situated in a mahal which is held in 
Bhayachara tenure is sold and the cosharers have been 
dealing with their property as their 
objection is taken to the entry of the 
the khewat with respect to the exact area of the plots 
and they are entered as ‘in khudkashl 

purchasei’the purchaser is entitled to sue ^oteje^ment 

Snder S. 44 of the Agrs Tenancy Act any one 

d.A, (dapp.) 193 C 2 ) = 1912 R. D. 376 = 1942 A.W.R. 

to sue under—Zamindar, m res- 

ftet of land let to tenant. .oq .ue U. P. Tenancy 
Though the language of S. 180 of he v 

Act may seem to lend colour to^ih^^ „-ho is entitled to 

land is let to a ‘p^ser and not the zamindar 

bring a suit against the bsurd result. 

such'an interpretation would lead ^ 

If a tenant ^ against hfm. it is still 

»on who has Lion against the trespas- 

Open to the Zs^mmdar considers that the trespass 

ser on b‘» ^".’^J^the tenant is likely to affect his con- 
committed ‘Ler the land. {.Shirre/T, S.M. and 

struciivepossessmno^^^b^^^^. PraTAP BaHADUR 

Sathe, “ 1942 O.A. (Supp ) 461 = 1942 A. 

SINGH V. HaLAI. AW* □ « jT. (BE.) 681. 

I^irisO^nd llt-Scopc of decision of suit under 

that "5er sTs^U^'P. Tenancy Act. the 

Whum in under u colourable 

defendant U found o g dismis- 

pretext of proprietorship, tba s no g ^ 

sing the suit. ueltion of title is not decided 

in such a suit. Question should be referred 

by any « 286 (Shirre/f, S. M- ond Sathe, 

lltl A.L>!Xp ) 

»■ ’ i80-5ru,r .f-Sui„ uni.r it ,.nfin,d .’•h 

S' “‘.•^Nihose p°U "to 

ejectment of OM P meant for tbo 

passers. R « ^ith a colourable pretext • 

tjectment of p ^getion the question of title hM to be 
In suits nnder thi defendant hw not 

Investigated an ^ decreed against him. 

title, that suit sn . RaGHUNATH PRASAD SINCH 
SJH.andStitft* 


tJ. P. TENANCY ACT (1939). S. 180. 

tr. MOHD NOOH. 1942 O.W.N. <B.R.) 619 (2)= 
1942 A.W.E. (Rev.) 837=1942 O.A. (Supp ) 368. 

-S. 180 and Agra Tenancy Act (1926), S. 44 

—Sir— Status of tenants o!—Effect of—Claiming or 
not claiming exproprictary rights on sale of proprietary 
rights. 

If exproprietary rights are claimed by a vendor of 
proprietory rights and he subsequently surrenders them; 
tenants of his Sir land become sub-tenants on the decla¬ 
ration of the exproprietary tenancy and become 
trespassers on the extinction of the exproprietary rights. 
But if a vendor does not claim exproprietary rights at 
all the tenants of his Sir land become non-occupancy 
tenants of the whole coparcenary body automatically 
under the operation of the law. {Sathe. J.M.) Maha- 
DEO PRASAD V. NIHORB. 1942 A.W.R. (BCY.) 857 = 
1942 0.W.N. (B.R) 607 (2)-l042OA. (Supp.) 
S8S 

-— Sb. 180 and XZZ—Suit against defendant whose 

possession was not with eonni-tanee of eamindar—Decree 

if to he under S. iZO or S. 183. 

A suit against a defendant whose possession was not 
with the connivance of the zamindar, who, in fact^, sup¬ 
ports the plaintiff, should be decreed under S 180 and 
not under S. 183. U. P. Tenancy Act f^Sathe^.M.) 
IHURAHUO V. DHaRMA. 1942 O.A.(SQpp.) 489 (1) 
1942 O.W.N. (B.R.) 669. 

_SB 180 and 244—.Twt for eteetment—Enhance¬ 
ment only available relief—No prayer for it-Rthtf m 

^'^Whe^e hS'^a suit for ejectment it is 

plaintiff is only entitled to enhancement and no requMt 

for such a relief is made there is no J* 

ff. 

B6(2)-1942A.W.R.(Bev.) 86 (2)=1942 0.A. 

rt. plo. in que-tion ndioining [Z Ift. 

(U) 

ifT- 

-ii an, auu fo. « 

session during the for ^rposes of 

into khudkashl onextincuon of tenancy 
plainti/r-Presumpiion ’fany^ extinction of ten* 

Where a co-sharer m the patu converts It 
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INDL\N DECISIONS. 


U. P. TEKAN07 ACT (1989) 9.180. 

for a aumber of year*. The con'eni of the plaintiff is 
a qa«5lion of fact and depends for its decision on the 
facts of each case. There n no le^ai presumption one 
way or other. /.jV.) TIRKHA RAM v. HuKAM 

SINGH. 19i2 O.W.N. (B.B.) 20 (2)» 1942 A W. B. 
(Rev.) 21=1942 0 A. (Supp.) 21“ 1942 R D. 30 
<9)-1942 A.LJ. (Supp.) 17. 

■ 9. 1 ^—Stiil under iy froprielcr cf new paid 
foruttd in pirtiUon-^ljmiUticn—Startins Poi^t* 

For the purpose of determining the starting point of 
limitation for a suit for ejcctoiCnt of the old proprietor 
by the proprietor of a new p.-uti formed in partition the 
proper date is the dale from which the partition takes 
effect for it is only from that date that the proprietoi of 
the new paty lia-s the right to sue as proprietor. {Skir 
re/r. S.M.) MUNNI p. MaNPHOOL KH \n. 1942 O.A. 
(8upp)25l = 1942 A.W.E. (Rev.) 225“ 1942 O.W. 

N. (BR.) 377-1942 R D. 406. 

■ ■ ■ ■ 8. 180— Suit under — AfaintainabiUty — Here- 

ditary tenant itektng tp eject hu mortgagee after new 
Act. 

A tenant who enters into a void transaction cagnot 
seek the help of the Court in repudiating the same 
transaction. Hence a hereditary tenant who bad mort¬ 
gaged a plot cannot after the U P. Tenancy Act came 
Into force maintain asuit to eject the mortgagee from 
that plot under S. 180 of the U. P. Tenancy Act. (.Shir- 
ref, SM. and SatAe, J Af.) MATA PraSaD v. LaLTA. 
1942 0. A. (Supp) 258 (1)-1942 A W. R (Rev.) 
232 (l)“lg42 O.W.N. (B.R.) 3M«1942 R.D. 469. 

*' '~3. 180—5«/V under—Onut of proving plea of 
tenaney—Exidenee of defendant — Sufficiency. 

Thoogb the onus of proving the plea of settlement 
with him is on the defendant in a suit under S. 180 as 
there is no minimum evidence prescribed by law for the 
proof of any issue, it may be decided on the strength 
of the oath of the defendant that he tdok the land him- 
seif 10 or 11 years prtor to the suit {Sathe, J iA) SRI 
BiSalo. Bhura. 1942 0. W. N (BE) 166=1942 

R. D. 232=1942 A.W.R. (Rev.) 161 (21 = 1942 0 A. 
(Supp) 181 (2). 

S. 180— Suit under—Onus of proving title. 

In ejectment suits against alleged trespassers the 
burden of proving title lies on the defendant. '{SAirref 

S. flf.an./SatAe,J.Af.) GaNE5H v. SUNDAR. 1942 

O. W.N. (BR.) 411=1942 A WR. (Rev.) 288=1942 

O. A.j8upp.) 314=1912RD 501. 

— ■ —8. 160—Suit undei—Plea of holding under 
patta—Onus.- 

Where the defendant in a suit under S. 180 of the U. 

P. Tenancy Act pleads that he is holding the land in 
question under a patta, the onus of proving that such 
p^tla was a bogus One lies heavily on the plaintiff him¬ 
self and the oitus is not satisfactorily discharged by 
merely throwing certain doubts onShe defendant's case. 
iShirreff, S.Af. and SatAe. J.M ) KH *RaG SlNGH v. 
ShsodaN SiNCK. 1942 0 A. (8upp) 245-19421 
A.W R. (Bov.) 219= 1942 O.W.N. (B R ) 398-1942 
R D. 487. 

-81,180.176 And 214— under S. 180— 

Defendant found to be non ocenpanty tenant—Decree 
under S. 175 by appliealion of S. 244 wAen tustiffed, \ 
Where in a suit under S. 180 of the U. P. Tenancy 
Act. it b found thatthe defendant was a non-occupancy 
tenant, the suit could be decreed under S. l7S by the 
application of S. 244 without any fresh applicatioa if 


• XS, P. TENANCY AOT (1939), 8.185. 

565=1942 0.A. (Sapp.) 298=1942 O.W. N. (B. B.) 
448-1942 A.WR. (fidV.) 272. 

-Sa. 180. 183 (1) and 47 {ih^uit under S. 180 

premature by reason of S. 47 (4)— of 
defendant's right to retain possession during appeal— 
Suit, if ean be deereed by the appellate Court. - 
A suit under S. l80 of the U. P. Tenancy Act which 
was premature when it was 6led by reason of the defen¬ 
dant being entitled to retain po.'.session beyond tha date 
of suit b) reason of S. 47 (4) of the Act, can be decreed 
by the appellate Court if before the date of its Judg¬ 
ment. the defendant's right to retain possession comes 
to an end. The proviso to S. 183 (l) shows that the 
legidatsre desired that multipUdty of suits should be 
avoided as far as possible. {Shirreff, J.M. and Sathe, 
A M.) ASA RA.M V. Ganga DEI. 194.1 R D. 1107= 
1941 0 A. (Sapp.) 034-1941 A W.B- (Rev.) 1166 
— Ss- 180(2) and 266—Applicability of S, 180 
(2) to decrees under S, 44, Agra Tenancy Act, barred 
I on 1st January, i940. 

The provisions of Cl. (2) of S. 180, Agra Tenancy 
Act, have no application to deaees which were obtained 
under S, 44, Agra Tenancy Act and which were not 
executed within the period of limitation for their execu¬ 
tion prescribed by that Act. S. 296 of the U. P. Ten¬ 
ancy Act cannot render S. 180 (2) applicable to such a 
ca.«e when there is nothing in cl. (2) itself to show that 
it has retrospective effect. {^Stdhe, A.M.) BASHIR 
Ahmad Khan v. Kundan Lal. 1941 0. A. 
(Supp) 933-1941 A.W.R. (Rev.) 1164=1942 O.W. 
N.(BR.) 17=1942 BD 83. 

-■ — 8. 180 (2)- Relief on the basis of—If can be 
given in suit under C. 59. See U. P. TENANCY ACT, 
SS. 59 and 180 (2). 1942 A.W.R. (Eiv.) 354 (2). 

; 8. 183— Hsght to sue under—Declaration of tse^ 

proprietary rights—Necessity. 

It is only whetr his ex-proprietary rights are declared 
In proceedings under S. 36 of the Land Revenue Act 
that a transferor is entitled to sue for possession under 
S 183 of the U. P. Tenancy Act if he u not in posses¬ 
sion. Where in simultaneous proceedings under S. 36 
of the Land Revenue Act and under S. 183 of the U. P. 
Tenancy Act, the question of title is finally negatived in 
the former proceeding, it b obvious that no decree enutd 
be given in the suit under S. 183. {.Sathe, J.M.l SHED 
Baran Singh v. Subfdar Bansgopal. 1942 0. A. 
(8app.) 466 (1) -1942 A.W.R. (Rev.) 439 (1)= 1942 
OWN. (BR ) 660. 

-“ 8 . 166—Suit for possession under—Question of 
dale of dispossession — Imf>ortanee. 

The question of tbe date of dispossesaon U all im¬ 
portant in the case of a suit under S. 183, U.P. Tenancy 
Act, for possession and Courts should discuss the evt- 
dence on the point before giving a finding. {Sathe, 
A M.) SrIPAL KHURLA V, SKAMBHU DaTT. 1941 
0 A. (Sapp.) 964 (1)-1941 A.W R (Rev ) 1216 ( 1 ). 

-8. 183 and Agra Tenancy Act. S. 99— 

for possession under. S. ^—Plaintii's claim to he 
either'ej'Propnetary or oceupaneytenantmotproved — 
Plaintiff found to be tenant of %\x land who had not 
surrendered—Dismissal of tsut, if Proper—Relief to 
which plaintiff entitled. 

Where a plaintiff in a suit for poasessioo under S. 99 
of the Agra Tenancy Act claimed that he was either an 
ex proprietary or occupancy tenant and that he was dU- 
possessed by tha defendants and asked for restpratton 
of possession anddamagait was found that bewat 
neither an ex-proprietary or occupancy tenant but a 


the plaintiff had m ms plaint asked for any other relief 
to which the Court might find him to be entitled apart tenant of »> who bad not surrendered. It was held that 
from ejectment. {Shirreff, S. M. *nd Sathe. J. M.) in any event on ths findings tbe suit coold not be 
Uma Shankar Singh ». Jaodv Singb. 1942 BJ). ’ dlsmUsed and the plalndS was ecmkd to poaesakm md 

V. D. 1942-71 
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V. P. TENANCY ACT (1939). S. 183. 

damages. If the suit had l«en decided prior to the 
U, P, Tenancy Act came into force, the plaintiff would 
.have been entuled only to damages as he would be 
liable to ejectojcni within the agriculturc.1 year. As the 
suit.was disposed of after the Act came into force the 
plaintiff was entitled to retain possession of the land 
for five years even in the capacity of tenant of «> land 
under S. 20 of the U. P. Tenancy Act. (SAirre/f, S' 

M. and Saiht, J. 4/.) RAM NM'HaN SINGH V. RAM 
ChaRitah SaHU. 1942 A.W.E. (Eev.) 321—1942 
O.A. (Supp.) 347=1942 O.W.N. (B.E.) 461=1942 
B.D. 678. 

_S 183—.SwV under—Maiuiamahhty—renant 

prevented from dealing with suA-tenan/s, if <an eue 

applying the incidence ol 


U. P. TENANCY ACT (1039), 8. 210. 

read along with S. 183 (1) of the latter Act should he 
applied, (^SAirre/f, S.M. and Sathet J.M.) MaITHYIo 
shakan Gupta Ram Dayal. 1942 O.A (Supp.) 
71 = 1942 O W.N.,(B.E.) 112=1942 A. W. E. (Eev.) 
65= 1942 E.D. 144. 

_S. Favourable rate of rent—AscertatHmenl 

of land revenue—Fairer method. 

It is fairer and equitable fb ascertain the land revenue 
payable on the holding by ascertaining the rent of the 
holding at staqdard settlement rates and then working 
out the land revenue by applying the percentage of the 
total land revenue to the total assets of the mahal. Thu 
method should be followed wherever practicable. It w 
only when it is not practicable that the rough method of 
ascertaining the land revenue payable on the holding by 
applying the incidence of toul land /^ven«e of the 


aeaiing wim u.a - 

of the land and he is thereby kept out of possession, he 
can sue the zamindar, under S. 183 of the U. P. Ten¬ 
ancy Act. In such a suit the rlamages should be calcul¬ 
ated on the rental value of the land and not on the value 
of any special crop. {Shtrreff, S. M.and^athe, /. 
PEMKAJP. ChHadammI l.AL, 1942 O.W.N. (BE) 
440=1942 A.W.E. (Eev.) 283=1942 0. A. (Supp.) 
309=1942 E.D. .630. 

—g 183— under—Maintainability—Ten 
ant's'nmedy under S. 99, Agra Tenancy Aet, barred by 

tenant entitled to sue for possession urtder 
S 99 Aara Tenancy Act fails to sue for that remedy with¬ 
in the period of 6 months allowed, .his remedy is barred. 
It could not be revived by the enactment of the U. P. 
Tenancy Act and hence such a tenant "‘J* 

tied to take advantage of the 3 years peri^ of h^«ta‘‘on 

provided for a suit under S. 183 ^ 

Art iShirrelT, S.M. and Sathe. 

H?RA LAI. m2 E.D. 352-1942 A. W. E. (Eev) 

242=1942 O.A, (Supp.) 268 = 1942 O. W. N- (B.B) 

55L-S. 183 —Suit under on cause of action under 

u,uier-Praof of tmamy-Necee- 

X in a suit under S. I83i 

It is he was a tenant before 

U. P. 1 Act.possession. (Sathe, 

he could succe^mbu^y^ ^ 

J. M.) *^*”^*% E r 126=1942 0. A. (Supp.) 88 
J2^=S4^A^W.&) 80 (2)=1042 E.D. 170 (2). 

__ S m-Suit under. in respect of cause of aeUon 

f nei Act arose before the new Act. the 
S. 183 of th e .J limitation 

Umitaiion ^ \ .^^der the old Act had not ex- 
in respect of such rhe new Act. 

pired before the ^ g duBBVi-.KaN- 

T*^‘»^2A.WE (Eev.) 453-1942 0. 
HAVA 1942 OWN. (B.E.) 660. 

A- proviso and 

iwrr- A-. 99, Agra Tenancy Aet, pend- 
Aet came info force—Lavs to be applied, 
in? ► of the pointed reference in proviso to 

rn of the U. P. Tenancy Act to the other provi 
JlL Act is that those provisions will have to be 
Bions of and applied along with the proviso. 

read into the 

Acf peeing when the i..w Act came into force, b. .0 


Ct^URa PraTad 1942 A W.E (Eev ) 149-1942 
O A. (Supp.) 169=1942 OW.N. (B.B.) 293-1842 

B'D. 3 82.^^^ Agra Tenancy Act, S. 196 

-Mortgagee in possession, if can lease land for plant- 

MotIwSes in possession are not landlords within the 
™.S onhe -J?linWon«f landlord in ■!>». Ajr. Ten- 

anev Act and S. 196 of that Act does not give him the 

right of leasing land for the purpose of Pj*r'“"8 » 

yrf, ”'“TZryV )' ghS''rTm 

3 206 lz}-ConstrueU0H-i(affects past Iran- 
"s'^OfiCrl of the U.P. Tenancy Act cannot be con- 

•I^SStFSi 

foTo W Tfslliml i W E. (Eev.) 1162= 

3.200 

rights. Agra Tenancy Act 

The language of S. ZOO ot tM Agr« 

(S. 21 O of the U. P. hv rUrSten instru- 

Mys that a theka may made only by w 

ment executed by the fa“hlord. mandatofy.' 

word‘only’in the section thelettoris 


O.A. (Supp.) 478. 

-3. 210 and ^]}^^tt-Conduct of lessees 

Omission to exetuf* lease-ess, 

creating an „ .q execute a lease on the part of 

Though an creation of thckadatl 

ihe lessor is a fat . pg,graded the plain* 

.Uhrs. if .he ^ uken a .heka of .h. land 

tiffs to heh^vet and to act upon that belief 

dispute fro«n ‘be^a.otm^^ 

and Ihe theka from denying the exist^'^e of 

would U clearly PP Evidence Act 
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U.P. TENANCY ACT vl9S9}. ; 

(Bapp.'8S7-1942 A.W.B.(B07.)211- 19^2 0. W. 

N. (B^O 892'*1942ED.481. 

— a. 224—AV/J</ dt(tnd*tUt iotnlif— 

la « s«( agaioat (bree i)ef»ons jointly fur arietta of 
revenne witboat apeafying the amuuau payable by each 
aeparatcly, where it i* tuuud ibai one of the tlefendan'a 
boiUa uoly *b«di land over which no Und revenue is 
payaNc. do relief couU be ** aKaiit:>t (hercmaln- 
iog liefendaau orily becau>c the plaiiiiid Oaiiued relief 
jointly agairtat all the defendants and did nut claioi any 
Kparatc letief against each defendant severally. 

AM.) HaRI Kasi v. Dhakam SiNCU. 1942 0. A. 
(8upp.) 42(1)-1942 O.WN (BE.) 3S(1}«=1942 

A. Wil. (Eev.) 42 Cl)“1942 B D. 49 CD- 

-■ ■■ -S. 239—Sait by heirs of co-sharer for arrears of 
profits accrued due—Maintainability, .^rr U. P. T2N' 
ANCY ACT. SS. 3 (1) AND 230.1942 E.D, 262*ia42 

O. W.N. (B R.) 196. 

I 3. 230 — Stdt for profits—LimstalioH — Last Jay, 

€ koiiJay—FiUJ nrxt Jay alongwth tiaim for 3 Most 
ytan — PtrmtsssbiUty. 

Where the 31st of July. 1938. being the last day up to 
which the suit for profits for 134^ F could be filed was a 
holiday the suit was filed the next day along with claim 
for profits for 1343, 44 and 45 F. which bad Decome due 
by that time, it was held that the claim fur 1342-F. was 
not barreo. {.Satkt,JM.) SuRAj Nakain Smukla 
p. SarjOO PRASAD. 1942 0. A. (Supp.) 211° 1942 
O.WJf. (B3.) 341“ 1942 A.W.B. l.Eev) 191=1942 

B. 0.430. 

— -S. 231—.Jw'/ fof profits and attoutiU — Ex«ts 
cdltitioMS found to bt mads by dsfftretU stls of difen- 
dants~-Proptr disrtt—Dttrtt against ont of tkt stls of 
dtftndants alont. uiktn justifitd. 

When different sets of defendants are found to havci, 
made excess collections, the plaintiff in a suit for profits 
and accounts should be given a decree against all such 
sets of defendants in proportion to their excess collec* 
tions. A decree against one set of defendants alone U 
not justified unless the understanding between tbeco- 
sbarers is shown to be that tho excess was to be so col* 
iected. {Skirrtff SM. and Satht, J.M.) Ga^aDHaR 
», JACDISH PURI. 1942 O.W.N. (BJt.) 76 = 1942 O. 
A. (Supp.) 51“ 1942 A.W.B. (Bev.j 61= 1942 B .D. 
108. 

■ -8. 236 (ft)— of txcess ksimingly^ 

Cireumstancis—ExtcuUon for 'arrtars after acctpiing 
full payment of rent. 

Execution for arrears of rent after accepting a money 
order in full payment of rent for the period concerned, 
U a collection of rent in excess knowingly aniT compen¬ 
sation is payable under S. 236, U. P. Tenancy Act. 
(Shirrtff, S. At. and Sathe, J. M.) BkaOWaNDaS 
Dass V. RAM Hali. 1942 A.W.B. (Bov.) 327=1942 
O.W.N. (B-B.) 467=1942 0 A (Supp ) 353. 

3. 242 and Oudh B«nt Act, S. 108 (10)— 
and effttl of S. 242—Jw/ ustJer S. l08 (10), 0. A’, 
Act pending when ntsa Act came to force, hms to be 
dealt wth, 

S. 242, U. P. Tenancy Act, bars Civil Courts from 
hearing and dbposing of even pending suits if they were 
of the nature specified in Scb. IV of the U. P. Tenancy 
Act. Hence a suit under S* 108 (lO) of the O. 
R. Act pending when the new Act came into 
force cannot be dismissed ou the ground that dispu«scs- 
■ion of the plaintiff was only by some only of the co- 
sharera forming the coparcenary body, because such « 
finding if arrived at before 1st January 1940 would have 
entail^ a return of the plaint to be presented to the 
Civil Cevt and which li now baiirl by S. 242. 5o the 


U. F. TENANCY ACT (1939), S. 861. 

suit would have to be tried and decided by the Revenue 
Court. {SAirr<ff,S.M.and Sathe, J..M) RaM Nath 
SiNUH f. UALUHAUDAK MNGU 1942 0.A. (Supp.) 
443= 1942A.W.B.(aev.j417»1942 O.W.N. (B.B.) 

GC4. 

■S. 242— Scope of^Lf takes away power to 
dispose of pending easts also.. ' 

S. 242 of the U. P, Tenancy Act forbids not only the 
institution of new suits of the nature described therein 
in Civil Courts, but also takes away the power of Civil 
Courts to hear and dispose of pending suits. t^Sathe, 
J.M.) MADHO fkasad Singh fr. Rampatti. 1942 
O.A. (Supp.) 216=1942 OW.N. (B.E.) 327-1948 
B.D. 416=1942 A.W.B. (Bev.) 196 

' ' 'Ss. 244, 180 and 183— Conversion of suit under 
S. 180 j«r<» one under S. 183—// should be allowed. 
There Is no legal bar to prevent an application by a 
plaintiff to convert a suit under S. 180 to one under 
S. 183, U. P. Tenancy Act. In fact it should be grant¬ 
ed in view of S. 244 of the U. P. Tenancy Act. {Shir- 
retf. S. fit. and Sathe. J. fit.) Bkhari LoNIA v. 
SARABjJT Tkwari. 1942 A W.B, (Bev.) 334 (2)- 
1942 O.W.N* (BJl.) 628=1942 O.A. (Supp.) 860 
( 8 )* 

-—■—3. 244— Scope and effect of, 

S. 244 of the U. P. Tenancy Act widens the scope of 
alternative relief which can^be granted but at the same 
rime lightens the procedure, as it requires an application 
by the plaintiff and a fracuing of issues. {Harper. S.fit. 
and Shirelf, J.M.) PaTRU LONIA V. PlRTMl PAL 

1941 O.A. (Supp.) 959 = 1941 A.W.B. (Bev.) 1211 . 

—— S. Co-sharer brothers holding in separate 

possession by private arrangemenl^Collection of rent by 
ont—Others if precluded from siting for arrears. 

Where by a private arrangement between the co- 
sharer brothers their holdings are held io separate poa. 
session, all of them art landholders. The fact that 
only one of them has been collecting the rents would not 
preclude the others from suing for arrears of rent, for 
any arrangement that had been entered into between 
them could be put an end to by them and claiming 
arrears i» one of the modes of putting an end to such 
arrangement. {Shirreff, S M. and Sathe, J. Mf) 

BIshaubhar Singh v. Shyma. 1942 O.W N (B.B.) 

Ss. »l^^29i—Hon-ioiNderof a loint tenant 
^bteetion for nrsttmu in revision when that tenasU it 
alto deaa, if can be taken. 

An objection as to non-joinder of a joint tenant 
in an application for reinstatement cannot be taken for 
the first time in revUionwhen that joint tenant has 4 a 
a matter of fa« died after tho filing of the appUcation 
leaving the applicant as bis only heir. (Skirr^/T V 
M.andSatke./.M.) SUWERI n. BmB LaL^InCH 

1942 A,WB.(Bev.)S82=1942 O.A. (S^n) S 

1942 0.W.N (BB.) 670 (.2) 3M= 

-S. Zil^lntervener—Right of appeal. 

Though a defendant is iotplcaded as such at his own 
request in the course of a suit, be would stdl have » n*ht 
ol appeal if the decree actually passed in the suit dix^v 
affects him. {S^he, J.fit.) JaGESHWar DiXl i w, 
MST. MaUDKI KUSK. 1942 OA^. (Sodd ) 476 —IftaQ 

"" ^ M9. 

—S. i&l—Liabilsty to sale under—Holding of 
oteupaney tenant wka-had aefuireJ oermament 1^ 
wiiA AenlabJe and trans/erakh rights under 19^6 Aet 
Where a per^ had already acquired occupancy ri^htx’ 

tefore he acquired permanent. heritaUe and^i*. 

ble rights under the 1926 Act. though the acoaisniiTJ# 
those addiUooal rights ca&Qot derogate from th« 
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right, that he had already acquired M, holdtag 1942 0.A, (Supp.) 29 (2) =1942 A.W.E. (EOv.) 29 

!ir«il5on oU dLe for 

^SUrnff.S.Sf.a^d SMt. 

» Ram Nath Tewari. 1942 O.A. -4 

1942 O.W.N.CB.R.) 700 = 1942 A.W.B.lEeT.) 452 

_S 2 %Z—Poy}tr of summary dumtssalofapptal 

under U. P- Tenaney AH—If fonfined to Board of 

^ThTpowerof summary dismissal of 
the U P Tenancy Act given to the Board of Re^nue 
by S. 263 of the Act has not been given to any sobor<3i 
nate Court by the Act. Hence a summary d»smissal of 
an appeal by the Commissioner on fje ground that it 
was?ime barred, is an irregularity and the order sb^d 
be set . aside. ,{.Shirr,ff, SM. {^2 

1942 A.W.E. Uev.) 202=1942 O.A. CSupp.)2^.8 
1942 O.W.N.(B.R) 353. 


ferenee in second appeal. 

The commissidlffir's finding that the defendants'are ... 
adverse possession from a particular date is one of fact 
and must be accepted in second appeal. iSat/te, /.Mfi 
Dulari o. Darshan Singh. 1942 O.W.N ) 
25=1942 A.W-R. (Rev.) 71. (1)=1942 O.A. (Supp.) 
77 (1)=1942 R.D 41. 

_S. *l'ol~-Findings not unsupported by evidfuce— 

Interfejinee in second appeal. 

Where findings of fact are not without support of 
evidence on the record, they cannot be interfered w'‘h in 
second appeal. {Sathe.J.M.) DEBl PRaSAD r. JHUNA. 
1942 A WR. (Rev.) 125=1942 0 A. (Supp.; 142. 
1942 O.W.N. (B.R.) 342= 1942 E D. 431. 

_-Sg. 267 ud 171—Finding of fact—Binding 

-- - -- \„aiurt—Finding as to transferee being in possession. 

>.W.N. (B.R ) 353. ^ a transferee is in possession is a find- 

Sfl 265 and 289 (2) and Agra Tenancy Act. . fact and must be accepted 

r «nA 242--5 «i for profits under S. fB'^AiSathe. J.M^ RlYASAT t-. KULLAKAR. 1942 R D. 
3 and 2442 (or ^ , y ' rannu.l 407*1942 O.W.N. (B. 


u s. 226 1 /!.5-) wJasat 0 

[ZgS th?pta;mtift "ad vaUed his clajm^ f, 

the defendant * vSluSion of the suit did not ^ would not in second 

Sc^dCoolTwis held on referenc^--^^,'^ wit"- STl (B:/)182%42 A.' 

the valuation of '‘J® .gj CoJrt and that therefore an ^ ) 439 (2)“1942 O.A. (Supp ) 465 (2 . 

the value the Agra Tenancy ^ ^i,-i-Finding of faei-lnterferenee in second 

.„.hho. hhyh.W 

2 bv lb® tini® the Cn^ivii j i» ond tbs I ^ a *uau *nMrfcr 6 <l with 111 

had come into force ana ^DC 


coming into force before ^^'”efn^^'*by The date of institu- 
The ruht 0UPPJ=«> » date of the filing of the 

wSere a "uit valu^ at somelhing less than 
appeal. Where a sun vd» Tenancy Act was 

R*;: 200 was instituted ^.letl^e^Agu 

in force and though th e appeal.no appeal 

into force prior ^^*,%4e«nder S. 242of the Agra 

would he to the Disir i g p,j„amb„ar NatH v. 

Tenancy Act. {.Shtruff. ^ ^ 

|';'(Sefim.l9Vb"i cU.) 340 = 1942 B,D. 

!!!—S. 267-^«r/>W«« of appeal and remand on the 

question of commi‘>sioner in 

Where a insults under S. 44 

accppting remands ihcm for a decision 

of the . ftf damages ns^here was no finding on 
on the d“'^*‘''Z«i:aoaS from the remand, a decree 
the queMion» tb L ^ j (2) C.r. Code, and hence an 

«.thin the meaning of S. 2^ 


ing the conclaMons of f which it ha* 

appellate Coart from the arriving at 

in its jadgment unless ^nnellate Coorl ha^ committed 
its conclusion the lo'^er appclUte court n 

an •„ree«U-i.y “ > t'Ss.Tr. Sa’ THAK9R 

ferenee. (5aMr, /^O^N 538® 1942 A.W. 

p^er of Court. cannot be disposed of in 

A plea of f"r™S wheS no issue on U had be« 

second appeal on where an issue on the 

framed by the Uial CoU '^gd been raised, the second 
civil death of issue on the plea of aban- 

•appellate Co“'‘"" ,gg Court for a finding on 
donment and^n f j,0 ^ 

it. 146 (l) = l942AjW. 

r(Eey:)I28 U)-W‘2 O.W.N. (BE.) 244-IM2 

267-«« >' '» i" ff“Ji 

,nr,iu,„d .UUmM ‘f 

fendaxt-StScieney. 


HgfilSits 
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_ Jiff ^ liatrvMl ol tk# ■fcicb 

b* ib« in«] Cmi utd dbbibcttd b; tbc 

II iMbd. 

rtf /.V.. ifc-.: wttc* ■© etl<}«rt 

t»i to fw-y^*r •••iWwnt ot Ui*d tftd M *b« 

__ e 9B r«vfU w»» tb*l pf«d*r«d by lb* 

^ ta fwrtto on tb« d«/*ndani'» pail oi 

,, pbita •«« i«cirob4b|c lb« ConniU«U>ncr't 
ibM Mttitarat ol Ub<1 KmJ fio< bc«n p«uv«d 

H **» ’ 

Siifffg S If.—Tbii iRbtrant |mprot'«Wllty U • 

_ _ 1^1 fcjpoitoicil gioand foi rtt<Oin| t finding <1 

«Kt «bkb cmM Rnl b* Mid to b* in conflict with the 
•»aewne. (Sitfttf.S M.amJ / M) MahaBIK 

» Shio n*c p*TMAC 10490 W. N. fBB)417- 
mSA.WJt (B«T )8ft4«l»42 OA (8app)SlO- 
IMOaD 507. 

_S*. 207 lAd 04— if lal^Ftftdimgai 

<^rrtii ffmta 

TIk Qi^ioo •bil th« conect tent irtHtd wa*tU a 
nmiinii cJ fact and where there b evidence to inpport 
tbi conceirnit finding o* both the lower Couitf. the 
Mcwd BpnelUie Coon wookl not be {toified in Mttinit 
itMideln «4cood appnti J-^) 

KUKMi*. MAHtRATI 1012 ED. 710-1942 O.A, 
(8app.) 408-1048 OW.N. (BE.) 691-1942 AW. 
B. (B«v.) 882. . 

' . ..a. 287—sJrcW aPPeaJ-^FimJimi af faet—Autp 

iSMit if. 

Where a finding that a aettktnent has bot been laiir* 
faciorUy proved U arrived at alter a due consideration 
of the rvidmee on record, it cannot be disturbed in second 
appeal and roost be accepted. JM.'S Ram 

AUDH KURJ41 e. ANGAD SlNOH. 1942 O W N (B. 
B.1142-1942 O A.lBopp )120 (1)-1042 E D. 208 
-1942 A.Wi. (EeT.) 104 (1). 

_a. 267—irrerr./ appft-^Finding if fatt againtt 

tviitHCt^lf tanbtupkfld. . , 

A finding of fact wainst the weight of evidence is not 
one which can be roaintained in second appeal, \ffar- 
ptr, S.M. and ShirrtFs J IQBAL IjUSAlN v. 
Ganpat 1942 A.W.B. {E«7.) 79-l«2 O.A. 
(Sapp.) 85-1942 O.W.N. (B B ) 48-1942 E D- 80. 

-Sg. 267 and 69—Stand aPPtal^Findingof 

fAtt’^DfdArafcry noturd. 

Where on a plea of co tenancy being raised m defence 
to a suit for declaration of sole tenancy it is found that 
the holding in question is not ancestral, it is a finding of 
fact and must ^ accepted in second appeal. \Sot^J. 
mS MAiKtJWA V. pAGALWAe 1942 O.W.N. JB.E.) 
flS4-1942 0.A. (Supp,) 428«1942.A.W-E. (Eev.) 
400. 

• 8 . 2i7^Sd<dnJ apptai^FintUngof fo<tS<ttU- 


mmt cf MdtngiPinily Viith two pinont—lntorfdftnde. 

The question whether a bolding is settled Jointly with 
two brothers or not Is a question of fact and when there 
is a concurrent finding of both Courts that it was jointly 
settled with them though it was entered in the name of 
one of them alone must be accepted in second appeal 
unless it can be shown that the finding has been arrived 
at without any basis of evidence or in other words that it 
is perverse. {Satke, J.M.') ALI ABBAS v. KhUSHTaRI 
BIBL 1942 O A (Sapp.) 214-1942 OWK.(BE.) 
847-1942 E.D. 486=1942 A W.E. (Bev.) 194. 

' "3. 967— S«ond apptal—If Utt —Ordtr attt^U 

ing apptal in suit undtr 5.J 44, Agra Tenawy Aet and 
rtmanding tost. 

Where the Collector accepts an appeal in a suit under 
S. 44, Agra Tenancy Act and remands it for trial on the 
question of damages left undecided by the trial Court, 
the order apart from remand is a decree under S. 2 (2), 


U. ^^lENANOT ACT (1950). B. 867. 

C. P. Cod. and an appeal lies again.l It to the Board 
under .S. 267. U. P. Tenancy Act {SktfnFJ MJ 
MOTI t'KAUBlv ». M8T. M*Nltl. 1942 0.WN.(B. 
E)0ai8)-1943ED 180(2). ^ 

■ —a. 267— apptal^inttrfertntt—hiidtntt 

MdmtJ^F9nd%nf of toit. 

Whcr« Ibi uvid«f)Ci on record Is tofnswhul balanced • 
finding of fact IS to dale of di'pororwlon cannot be 
said *0 be io pervetat at lo require lnterf»?fencc lri second 
appeal. A.bi) .<iRlPAL >iHUKU* SHAM 

BHU Datt. 1911 0 a. (Supp ) 964 (l)-1941 A.W. 
E.(B«v.) 1216(1). 

— 8 261-Stand apptal—InUrftrtntt—Finding 
mot umsuppootot ky mdiHdt^Posii^iUty of mhtoko tn 
imttdo^tng doihmintt. 

Where the finding of an additional Commissioner ia 
noi withOQi any support whatsoever of evidence on re* 
cord, the fact that he may have made certain mistakes 
in convidering and interpreting certain documents, is no 
ground for interference with that finding in second 
appeal. (Sotke JM) l.OCHAN SiNGH t/. NITANT 

Singh 1942 OA (Supp) 65 ( 1 )-1942 O.W.N. 
(B B) 89-1942 A.W.E. (Rev) 65 (1)-1B42 E. 

-8. 267— appeal—InitrftrtHcr-FmdiHg 

of fad. . , 

The Board will not interfere in second appeal on 
points of. fact merely because that had It teen sitting as 
a Court of first instance or first appeal it might have 
come to a difierent conclusion. {Saiht, A-M.) Ratan 

Lalv.Jch;ram Singh, 1941 O.A. (Supp.) 966- 

1941 A.W.B. (Rev.) 1217. 

-8. 267 ■‘Stand apptal—interfertnee with eon- 

eurrtnl finJingt of fad. 

A concurrent finding of fact that the land was never 
let to I plaintifi under S. l83 of the U. P. Tenancy Act 
though Dased on oral evidence and against the entry in 
the patwari papers, cannot be Interfered with in second '' 
appeal. (5dMr./#/V.) DUBAKl PaSI v. PatbSHWAR 
SINGH. 1941 A.W.R. (Rev.) 1123 (l)-194l O.A. 
(Supp.) 904 (1). 

8. 287— Second appeal — Interfertnee wilh eon- 
eurroit findings—Pattibildy of a difftnnt anclution by 
stand appellate Court—U a valid ground. 

The mere possibility that a second appellate Court if 
it had been sitting as a Court of first instance or as a 
Court of first appeal it might have come to a different 
conclusion, would not justify it in rejecting the concur* 
rent findings of facts arrived at by the two lower 
Courts. iSathe. J.M) ChUNNI KUAR v. KaLiKA. 

1942 A.W.R. (E6V.) 122 (1) = 1942 R.D- 241=1942 
0.W.N.(B.R.)176=1942 0.A. (Supp.) 139 (1). 

3. 261—Second appeal—Interfertnee with find¬ 
ings of taet‘. 

The fact that the Board might have, if it were sitting 
as a Court of fiist instance or of first appeal considered 
the evidence insufficient to prove a platniifPs case, is no 
reason why it should interfere with the considered 
finding of fact to the contrary in second appeal. (Ai//ir, 
J M.) SO.MAI V. Chandka Bali Pant>ey. 1942 A. 
WE.(Rev.)410(1)=1942 O.A. (Supp.) 436 (1)= 
1942 O.W.N. (B E.) 534. 

S. 267 —Second appeal — Interfertnee with 


finding of fad—If/ustifitJ. 

A finding that a lease was never executed till a parti¬ 
cular date is a finding of fact and though ordinarily 
would be accepted in second appeal, it could be interfer¬ 
ed with in second appeal. (ShirreF. J.M. and Satke, 
am:) Golav. OM PrakaSh. 1942 0 W N. (B.R.) 
16=1942 0 A. fSupp). 14 (8) -1942 A.W.E. (Rev.) 
14(2)= 1942 ED. 16. 
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•S. 267— Sic&nd apptal^Pamri cf C^urt — 


Material itsue not eonsidertd by hnoer appellate Court — 
frotedure to be foUmed—^Hearing on facts when 
iustified. 

Ordinarily if the first appellate Coort neglects to 
consider a material issoe, the appeal shonld be remanded 
to it for fresh disposal after considering material issues. 
But where both parties agree to argue the appeal on facts 
In the appellate Court, it would be justified in hearing 
the appeal on the merits of the case so that the maitei 
might he decided once and for all expeditiously. 
(Shirrtff.S.M. and Sat^e. /M ) FAGHUNATH RM &. 
Mahadeo RRaSAD. 1942ED. 355=1942 OWN. 
(B.R.) 266-1942 A.WE. (Eev.) 238 (2)-1942 0. 
A. (Supp ) 264 (2). 

3. 271 iXl—Appeal from Additional Commit’ 
tioner's remand order, if Het-’-Ke’opening of question 
of law decided. 

An order of remand is not a decree but only an order. 
No appeal lies from an Additional Commissioner’s 
remand order and hence it is open to either party to 
reopen the question of law In second appeal against the 
final order. iSatkt, J. TRIBHAWaN DUTT 

Dubry V. Kanhava Bux LaL. 1942 A W.R. (Rev.) 
453-1942 O.A. (Supp.) 479 = 1942 0-W.N.(BR.) 
660. 

-8. 271 {i)—Dismissal of appeal its default— 

When appealable. 

Un,der S. 271 <2) of the U P. Tenancy Act appeals 
lie from orders of dismissal of appeal in default of 
appearance only if made by an Assistant Collector of 
the 1st class or a Collector and as such no ap^al lies 
from such an order passed by an AddiHonaJ Commis 
Sioner. (ShirrefT. SM) LAL 

KUER. 1942 AWR. (Rev.) 293 (2)-19420A 
(Supp.) 319 ( 2 )= 1942 O.W.N. (BE.) 402-1942R. 
r. 491. 

_g. 212—Second appeal—Competency—Order tn 

appeal against order under S> 144. C. P. C^e. 

No second appeal lies under S. 272 of the U- P 
Tenancy Act against an order passed in appeal against 
an order under S. 144. C. P. Code. ( 

Mahomed Vaqob V. Shahzai^ 

WN (B R ) 202 (2)-1942 BD 268 (2) = 1942 A. 
W R.'(Rev.) 166 (2)-1942 0 A, (Supp ) 186 (2) 

272 and appial in procetd^ 

ines under So — /flifs, ^ . 

In proceedings under S.294 U. P. Tenancy Act no 
second appeal lies under .S. 272 of the Act. 

A.M.) SHIB Lal V. RAI 

WN. (B-R.) 1 (2)-1942 O.A. (Supp.) 14 (1)* 
1942 A.W.R. (Rev.) 14 (1)=1942R.D. 1(2). 
_ 38 . 273 and 21 ^—Pezinv—Mistaken view of 

/aw— Competency. . , , , , 

There can benorevjevon a mistaken view of lap. 
{Harper, S.M. and Sathe, /.A/.) N^THA RAM 
JHAMMAN SINGH. 1942 O.A. (Supp.) 121 v2) = 1942 
A.W.R. (Rev.) 86. 

—3 21Z—Reitiew—Scope of potvers—PracUet as to 
exercise of powers—Review on an alleged mistake of law. 

It is not the practice of the Board to review its own 
orders on account of any alleged mistake of law although 
S 273 of the U. P. Tenancy Act gives unfettered powers 
of review. Such a practice is in e^ordance w-h U. 
c P Code. {Shirreff, S.M. and Satke. ^ 

CHAND r RAM SINGH. 1942 A W.R. = 

?942 RD. 262 = 1942 O.WN. (B.E.) 186 = 19420, 

^76—'CaJC decided'—Order of remand. 
Where there is a remand without any decision in any 
»ar™"Vy '«'• teUn the the order ts not 


U. P. TENANCY ACT (1939), B. 276. 

open to revision.C Harper, S M.) SaDHO KUAR v. UUA 
Charan. 1942 0 WN.(B.B) 124=1942 ED. 169 
1942 O.A (Supp.) 134=1942A.W.E. (Rev ) 117^1) 

■ S. iib—‘Case'—‘Decided ease'— Restoration pro. 
ceedings, if separate cases—Restoration if a ‘decided 
caie'. 

Per Harper, S.M. —Proceedings for the revival of 
a suit are not part of the suit but are .separate cases. 
Wheu restoration is orJeied under O. 9, R. 13, C. P, 
Code, the separate case started by such proceedings is 
duly decided and it becomes a ‘decided case*. {Harper, 
S.M. and Sathe. J.M^ DAVA SHANKAR v. ULTA 
PRASAD. 1942 A.W.R. (Bev.) 1= 1942 O.A. (Supp.) 
1-1942 OWN (B.R.) 63=1942 R.D. 86-1942 A. 

L J (Supp ) 8. , . 

—— Ss. 276 and 286— decided—Refusal to 

refer is>ue to Civil Court. 

An order of a Revenue officer refusing to tefer an 
issue on the question of proprietary right to the civl 
Court, is not a final order deciding the case and hence it 
cannot be 1n»erfered with in revision. {^hirre/f. S.M.) 
KaLVAN Das ^. data Ram. 1942 O.A. 486 (1)= 
1942 OWN. (B.R.) 662(1). 

-3. 27i-Pindings of U(t- Interference- 

Abitnce of €vid<nu* , , - ^ . 

The Board is ordinarily reluctant lo 
revision with findings of fact of an 

But wherethe appellate Court’s order ‘S Jo*®®®" 

the evidence and leads to inequitable rwulfs, it »s neces- 
sary to interfere with it in revision «"«fnvch ” ‘f ® 
apellate Court has a®»®d .the exemse of .ts^rj-ffic 

,|on with material i^tegulanty. (^cr. ^/V. 

<ASrrttr /M) Ram Sunder misif k Palki 194Z 

A W R.' (Rev ) 27 = 1942 O.A (Supp.) 27-1942 R. 

D 572-1942 OWN- (B.R.) 288, 

_S 21 b—Mere technical defect—If luilifits ret 

Sion-Material injustice, b^ reason of irregularity- 

allowed merely on a technical de ec . l he 

show ths. he h« "fCourt. 

irregularity comnorted 'Jj ' r^S'^Rsj. 1942 

^^275^^ ®7;e 

made by the lower ‘Tourt does^^^^ SUF^ 

in revision. («^«^/Q^ig^(B.R.)636=l942A.W. 

R. |^ev.)411-lM2 0A. ( . j of suit by 

_8 276-Order,permltt.n6^drawal^^^ j/. 

?,’’?:?o'u“rTEsrcvA^T /. 775. 1941 A,W. 
R, (Rev.) avail 

""■Se only hsr contained i» S f 5 »f •t' «• 

AcT i« egaio-'t revWon .j. District Judp. 

which are aPP®a**^’!.!®, A tT^^to entertain a revision 

It is naJS^cilirned has failed <» 

application even if ibe p V appeal- But 

avail himself of the <|“SmaeH of the W'" 

Where an appltfanl fails to avail 
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leoedy of appeal open *o him. It is not desirable to 
entertaUQ to application for rovUlon by alter the 
expiry of the period of limitation for 6ling the app«a'- 
iSa/*e, am!) JAODAMBIKA PfATAP NARAIN S|NGH, 
» JaCANSaTH. 1941 O.A. (Snpp.) 947-1941 A. 

W.E. (SOV) 1196. _ „ . ^ . 

_S. ZJ^Kfvithn iirtcih fo Board—Cmpt- 

Though a revision has to be. filed first before the 
commissioner and not to the Board direct, yet where an 
infractuous appeal had been filed before the Commis¬ 
sioner, such an obiection cannot hold good. (JaMr. /• 
M.) morta Dei o.SureshDutt Singh. 1942 0. 
W.N (B.B.) 6S6el942 A.W3, (Eev.) 411*‘1942 0. 
A.(Bapp) 437. 

_ 8 . i^J6—Xfvinm—EJctr({/e cf discretion in 

extending time for filing review npplicatiots—Inters 

ferenee . , 

Where a Collectbr sUdng wUh the powers of an 
appellate Court having authority to apply S. 5 of the 
Limitation Act chooses to extend the time for the bling 
of an application for review it cannot be terined an 
Irreaularity and hence cannot be interfered with in revi* 
Sion iSatke.J.iJ.) RAJ RajI KUNWAR p. TORSI. 
1942 AW.B. (Bcv.) 206 (2) *=1942 O.A. (Sapp.) 
231 2)=1942 O.WJif. (B-B.) 367 **1942 B.D. 456. 

- -3 Revision—Failure to show sympathy^ 

It a ground. , 

Where neither Illegality nor irregularity in the trial 
Court’s order could be shown In respect of an order of 
dismissal of a suit for profits for default, a revision of 
such an order could not be asked for on the ground that 
the party deserved sympathy and that the case should 
have been adjhurned to another date {Sathe, /M.) 
Ambika Prasad v. Mahbndraman Singh. 1942 
OWN. (B.E.^ 901-942A.W.B,(BcV.) 96=1942 0. 
A. (SPPP.) 109=1942 ED. 122. 

•8 ^b—Broision^Grounds, 



S. 275 of the U. P. Tenancy Act provides for revision 
in three cases. The cases included In Cls. (a) and (A) 
of the section provide for those cases where a question 
of jurisdiction is involved But the cases included in 
Cl. (f) of the Hction are those where admittedly the 
Court had jurisdiction but where in the exercise of it 
the Court acted wiih some illegallly or material irre¬ 
gularity. (.Shirre/F. J-M. and Sathe. A.^t^ RAM LAI. 

5 . PARAS RAM. 1941 E.D 1123=1941 O.A. (Supp ) 
946 (2)-1941 A.W.B. (Bov.) 1194 (2). 

._g, 27 b—Bevision—f^terferenee—Dismissal of 
rent euit on pita of payment to third party—Appeal and 
revition—Compromise without intervener as party-^ 
Orders t» the iose if tan he revised. 

Where the plea of a defendant in the suit for arrears 
of rent, as to payment to ihirifpariy hona Mde, is accep¬ 
ted and the suit dismissed and on an appeal being dis¬ 
missed a revision is filed and during its pendency a com 
promise Is entered into between plaintiff and defendant 
to which the Intervener was not a party, that is no 
ground fur asking the order in the case being set aside in 
revision. (,Shirreffl S. i^f. and Saeh^, /.M.'i MISRI 
LALt» HimanChal. 1942 0.WN. (BR.H9S(1)- 
1949RD.269 (l)-sl942 A.W.B. (Bev)l6l(l)= 
1942 O A. (Supp.) 181 (1). 

8 . ^b—Ber^sion — Interferente— Finding of 

faet. 

The finding of a Deputy Commissioner that it was not 
proved that a paitioilar area was let to a particular 
person, U a finding of fact and must be accepted and 
canhot Interfered with in revision. (Sathe, 
RpiaALMANAOKR, COURT OF WARDS AUFTHI 
BstaTI V. SlRTAJI. 1942 O.W jr. (BJl.) 152 -1942 


0. P. TENANCY ACT (1989), 8.276. 

0~A (Bupp.) 117-1042 E.D. 218=1942 A.W.B 
(Bev.)101(2). , ^ * / V 

_S. Zib—Bevision—Inierferenee—Mistaken find¬ 
ing of fact. 

A mistaken finding of fact based on evidence cannot 
be a groQnd for revisions A \ 

Konwar w<^Nasib Khan. 1942 0 W.N. 
426(1)»1942 AWE. (Bev.) 311 (2)=1942 O.A. 
(Supp.) 337 C2)=1942B,D. 616(1). 

_g. 2l5-BevisioH—/nterfereHre—Quantum of 

compensation under S. 144, C. P. Code. 

The finding as to the equitable amount of coinj^nsa- 
lion for purposes of rMtitutlon under S. 144, C. P. Code, 
is a finding of fact and cannot be interfered with in 
revision. {Shirreff. SM!) MaHOMBD YAQXra v. 
Shahzadi Begum. 1942 O.WN (B.E0 202 
1942B.D. 268 (2)=1942 A.W.B. (Bev.) 166 
1942 0 A. (Supp.) 186 (2) 

-3. 27 b— Bevision—Interference — Question of 

irregularity in the assumption of jurisdiction by Assis¬ 
tant Collector—Absence of prejudice. 

Where jurisdiction is assumed by an Assistant 
Collector not invested with such powers under S. 238 
of the Agra Tenancy Act and an appeal is preferred to a 
Collector and decided by him though according to S. 248 
(3) of the Agra Tenancy Act it ought to have been filed 
before the District Judge and decided by him. where 
there is no prejudice to the parties, it Is not necessai 7 
for the Board to interfere in revision. {Shirrtff, J M.) 
MEWA Ram V. MedAI Lal. 1942 0 W.N. (B.E.) 
176-1942 E.D. 242=1942 A.W.B. (Bev.) 165 (1)“ 
1942 O.A. (Supp.) 186 (l). 

_8. 27b—Bevision — Inlerference—Refusal of 

lower Courts to restore proceedings. 

It is competent for the Board to interfere in casw 
where restoration applications are dismissed on the 
ground that the reasons given in the affidavit are uncon¬ 
vincing. \Shirre/r. S.M.) BVOPAR SaHAYAK BANK, 
T.TD., MEERUT V. BHAGWAN DaS. 1942 O W.N. 
(B R.) 149-1942 B.D. 216-1942 O.A. (Supp.) 121 
(1) = 1942 A.W B. (Eey.) 106 (1). 

S. ZJb—Bevision^-Ij'mitalion — Practiee, 


It is the practice of the Board not to entertain usually 
revisions filed after the- lapse of four rnonths. (Satke, 
/./V.) murta DEI P. SuRESH Durr Singh. 1942 
AWB (Bev.) 411-1942 0-A (Supp.) 437-1942 
O.W.N.(BE.) 686. 

I ■ Ss. 276 and 298—A'mn. w— Order guathing 
proceedings on appiieaSion by one not eempetmt to 
apply. 

An order quashing proceedings under S. 296, U. P. 
Tenancy Act on the application by one not competent to 
apply, is irregular and hence could beset aside under 
S 275 by the Board when it i« brought to its notice. 
{<ihirrtf. S. M anl S-tthe, /. MA Chhanga Shu- 
RUL p. 6ajr«ngi Singh. 1942 0 A. (Supp) 256- 
1942 AWB (Bev.) 229-1942 O.W.N. (BB.)S76 
=1942 E D. 466. 

— 8. 21b—Bevisiom— Point of faet — Interference. 

Fine divUnctions on points of fact do not justify inter- 
I ferenee in revision. tSatbe, Sada NaNd p. 

BaLBHadra 1942 0 a. (Supp > 81 (2)‘^'1948 A. 
W B (Bev.'l 76 (2)-1942 O.W.N. (BE.) 133- 
1942 B D 199, 

■ " 3. 27b—ReTisien—Qnes!Hon of fdctSudh imcj 

termee—Imterterence. 

The question whether the service of a notice was 
Miffident or defective l» a question of fact and hence it 
cannot be interfered with in revisl:-!.- {^SatJu J. Pi.) 
KaJ RaJI KUNWAR v. TURSl. 1942 A.WE (Bav.) 
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TT.P. TENANCY ACT (19S9), 8. 276. 

206(2)*1942O A. (Supp.) 231 (2)=1W2 O.WH. 
(B.& )S67» 1942 BD. 466 

——S..E76 —of immovable property through a 
Kurkamin — frregiihnty—Revision. 

Where the irregalariiy in the matter of a sale of 
immovable property through a Kurkamin as movable 
property is brought to the notice of.the Board, it will 
interfere in revision. iShirreff, S M■ <snJ Salhe, J.M .) 
MST. Ganjo KunwaR'». sheo I’rasao Singh. 
1942 OWN. (B.B.) 228*1942 OA.fSupp.lieS 
(2)»1942B.D. 294=1942 A.WB. (Rev.) 133(2). 
——S. 276 (c)— nuterial irregularity 
—Error of law or wrong exereise of discretion—Com- 
feteney of revision. 

An error of law or wrong exercise of discretion does 
not amount to an illegality or material illegality under 
S. 275 (r) and hence could not be a ground, for a revi¬ 
sion. (^flarper. SM) SaDHO KUaR v. Uma 
ChaRan. 19420 WN. fBB.) 124 = 1942R.D 169 
= 1942 0 A (Supp) 134=1942 A.WB (Bev.) 117 

-S. 276—Applicability, See 1941 Dig. Gn). 

1219. Jaoannaih Singh ». Sita Ram. 16 Luck. 

776. 

-“S. 276~Applicability—Soil when Oirdh Rent 

Act is in force—Order complained against passed after 
new Act came into force—Law applicable. See 1941 
Dig.. Col. 1219. JAGANNATH SlNOH V. SiTARAM. 
16 Luck. T76 

-g. 270—Restoration of arrears of rent suit— 

Competency of Revision to Board when appeal from 
suit lies to District Judge. .. 

Per Harper.S -V—Though an appeal from a 
in a suit for arrears of rent for more than Rs. 2^ lies 
to the District Judge, an order under 0.9, K. 13 for 
restoration of such a suit is revisable by the Board. 
{HarperyS.M.and Satke, ^HanKak 

p. LaLTA PRASAD 1942 A.W B (Kev) 1 =1942 0. 
A. (Supp.) 1=1942 O.WN. (B.B.) 53=1942B.D. 
85=1942 A.L.J. (Supp ) 8. 

_g. 2^^—Question of proprietary right—If ruga 

- tivid by the absence of the name of person concerned 

^T^om^heTete absence from the khewat of the nan.e 
of a defendant in suit for arrears of_ rent who pl«ds 
that be is a mortgagee of proprietary righis.it cannot be 
■aid that no question of proprietary right arises. ^.Shlr. 

Shf and Sathe, J.M-'j RaJI>EO TEWaRI t^. 
SWAMI CHARAN. 1942 O.W.N. (B.B.) 670(1)= 
1042 O.A. (Supp.) 486 .,2). „ a 07i_ 

-3 286 and Agra Tenancy Act, S. 271 

Question of proprietary title-Fartinon subsequent te 
mortgage-Allotment to different person-Question of 

hindiftg nature of mortgage . , 

Where .subsequent to a mortgage there is a partition 

both in the Civil and Revenue Courts and the mortgag 
edplot is allotted to the son of the mortgagor and he 
brings a suit to eject the mortgagee when ‘he latter 
raise* the pfea as to his mortgage the question as to the 

binding nature of the mortgage is ojj® f/ 

title and- should be referred to ‘he Civil Court under 

S. 286. U. P. Tenancy Act. (Shirre/T. 

/M.) Dmondhai ©.Sheo Kumar 
OA fSuPp) 202=1942 BD 408 = 1942 O.W.N. 
Jr E1319 = 1942 A.W^R, (Bev.) 182 

Plea of under-proprietorship in defenee to suit under 
c tftO Pffertnfe to Civil Court—f/eceestty, 

Md untenabJe pfeas as to etistence of proprietary rights 


U. P. tenancy act (1939), S 294. 

in order to delay the case. Where in a suit under S.180 
the defendant pleads that he is 'britdar' which means 
an under-proprietor, and it is denied by the plaintiff, 
there is obviously a question of proprietary title involved 
whi'-h it is obligatory on the tribal Court to refer to a 
Civil Court. The Expl-to S. 286 (1) has no applica¬ 
tion to such a case. {Shirretf. J M. and Sathe. A.Af.) 
Sankata Bux Singh ©. Mata Radal. 1941 A,. 
W.E (Rev) 1122=1941 O.A.(Supp) 90S. 

-8. 2?S—Applicability-Suit disposed of and 

pending appeal— Suit' meaning of. 

The word ‘suit* in S. 288. U. P. Tenancy- Act tneans 
«uit only and does not include appeal. Hence S 288 
cannot apply to a suit which had been already decided 
before it was enacted, and the decree was pending appeal. 

I (Ghulam Hasan and Aganoal. JJ ) NOOR MOHAM¬ 
MAD V .‘^ULEMAN KhaN 2031.0 236=15 E.O 166 
= 1942 0 A. 430= 1942 OW N f20=1942 A W.B. 
(0 0.) 328 (2)=A.I E 1943 Ondh 36. 

_ 3 22\—Applirability—Rie(tment and delivery 

of poistision in mb-Appeal-Reitoration-Scwsjm 
— Resforatnn to Zamindar by way of restitution 
Right to reinstatement under f. 294. _ 

Where the actual delivery of 
meot proceedings bad taken place in 1936 f» e.) before 
Se date speci6ed in S. 294 of the U. P. Tenney Act 
but on appeal was restorerl to the tenant and finally « a 
re uh of revision to the , Board possession was restore 
to the Zamindar by way of resliluiion, the case does not 
w whhl thescope^fS.294and ‘h-‘enan< » "Ot 
lentiiled to reinstatement. The order “O " ^ ‘fl. U 
P Code merely restored the status quo and hence con 
6rmed the fact that the tenant had b«n 
1936 (f.r-.) before the date k/mi a 

Act. (ShLef S -1942 Oa'^ 

camt 104^ AWBr (Bev) 265 

(SUPP 1289 (1)-W42 U. 378 = 1942 O.W.N.(B. 

S Vh^-APPUcahility-Procetdings regarding 

ZiHor^iftLfundlr S. 44 of the Agra Tenancy 

The proceedings in fela“on *0 Jot gSerned 

under S. jh of the Agra Tenancy 

bv S. 294 of the United 1942 

1942A.WE ?Eev.)14tl)=lM2BP.lC )j 

-S. 2 ^ir-Applieahility~Tenanl elected 

Ss.1<iand%^of the AgraTenaney Act. 

S. 294 of the U. P. Tenancy Act 

ejected under Ss. for arrears of^rent 

(i.e.) ejected in execution of a g,,he 5lgra 

as much as to tenants oavment of arrears, 

Tenan-y Act (/.e.) in ( 9 W. 

for. both amount ‘o‘h* lal SiNCH 1942 

OA. (Supp) 368=1942 O.W.w s 

1942 A.W E. (Eev.) 332 .! 

-S, 294-/PP/<«'-»; •• 

impuadme Part,,, 'f " 
implead person in eull'^i^'^y ¥ 

entail rete.-tionof of the U. P- Tenancy 

The very wording of any formal im- 

Act shows that it does n®* desirable to have 

pleadment of parties. _ Thougn u 
persons who are in cultivatory ^ making 

Wew of Cl. (3) of the applicant bimself. 

parries is not definitely pn persons cannot 

Hence his rejeewd. (.ShimIf 

make bis sSh r. BHUNBSH- 

S M. and Sathe, J.M.) UOLU 
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U. P. TENANCY ACT (1989), S. 294- 
WARIRAJLAXMI DEVI. 1942 

1942 AWB. (Sev.) 222*1942 B D. 603-1942 O. 
WN. (B.B.)413. 

_S. 2^k—AfpIi«itio» A»r reinstjlemtnt—fitain- 

iaimthHilY^Scnu wly vf letunH -aho htld tht holding 

ioiHtlypplytng, . 1. ,j ,1.. 

Where only two oot of seven tenants who heja tne 

holding io'mlly prior to their ejectment apply for rein¬ 
statement to the holding, the application >s void ah 
inilit. (Shirrtff. S. Af. ond Salhf 7 - jV.l KaM 
SlstHr. '^HIAM NaTH. 1942 BD 
WN (BE.) 246*1942 A.WE. (Eev.) 261(1)- 

1942 0 A (Supp.) 287(1). 

_Ss 294 and Application for rntoraUon by 

mt of itural titclid to-unants— Viridity—Curaht- 

bity. . .... 

Where several co-tenants are ejected an application 
for reitoraiioii under S. 294 by one co-tenant only is 
irregular 4 * initio in view of the provisions of S. 240 of 
the Act and an objection ott this grouUd even u 
at a late staue cannot be ovcilooked under 0 I* K. li 
C. P. Code /A/) ^anwanU^^JaI^ 

Nath Singh. 1942 A W,B. (Bev)73»1942 E^. 
146-1942 0. A. (Supp.) 79-1942 O.W-N. (B-E.) 
114. 

-8. 294 -Application under— Failure to file 

eopietofand o] the Khatauni—Rejection of application, 
if iustififd^ 

The mere failure of an applicant jnder S. 294 of the 
Ua P, Tenancy Av.t either to file copies of the applica* 
tion for, >ervice on the other aide or a copy of the Kha^ 
tauni doe^ not justify a diMnissalof the application 
under S. 294. {Shtrrsff.SaM oud Satkf, J m:) KaV 
VAN SlNCH Bhup Nakain. 1942 O A (SupP-) 
899»1942 OWN* (B&.) 576^1942 BD. 704 
1942 A.W.E. (Bev.) 373. 

-S, 294— of—To whom availahlr—Actual 

iUctwuntatUrU April, 1937 thou fA deerre prior 
ikinto^Ttnanit iUtUd under Sta79 and 80 of the 
Agra Tcttancr Act—/f can claim lamt rightt or thou 

ificUd under Sa 81, am 

Though an ejectment order U passed before 1st April. 
1937, if the tenant U ejected actually after that date, he 
U cnllUcd to the benefit of S. 294, U. P. Tenancy Act. 
A tenant who Is ejected for non*satisfaction of a decree 
for airear' of rent under Ss. /9and 80, Agra Tenancy 
Act 1$ aho ejected for non payment of arrears of rent as 
a tenant ejt^wted by notice under S. 8L Hence a ter>ant 
ejected under Ss. 79 and 80 of the Agra Tenancy Act ii 
entitled to the lienefits of S. 294, U. P. Tenancy Act 
like those ejected under S. 81. (Satho^ A.hfa) JEH' 
RAMt», Kakam ^INCH. 1941 B.D. 1132-19410. 
A. (Bupp.^ 986 (8)-1041 A.W.B. (B67.) 1167 (2). 

-8. 294—Proceedings undci—Second appeal—If 

lies Sit Unitio PkoviNCfS Tenancy Act. Ss 272, 

294. 1942 A.W E. (Bev.) 14(1). 

- ■■'■-8, Z^A^Sofutattmiut—Tondiiccy^of suit under 
S, 44, Agra Tenancy Ait'—Proper order to pccss* 

Where a suit under S. 44 of the Agra Tenancy Act 
necessitate I by the tenant continuing in possession after 
tjectiuenl (vr arrears of rent is pending when the New 
Act came into force and the tenant appiits uncer S, 294 
of the Vew Act for reinstatement though it may be the 
correct ptoc<^lure to pass a decree for his ejectment tt 
U unncce»sar>, A donee for damages for the period in 
unlawful po^sas•ion till the daiw of reinstatement 
would he quite sufficient. {Sathe T M ) PVABIttl 
LAtte MOHtK Latl. 1942 A.WB (BiT.')29(l) 
-1942 0 A. (Supp)99(l)-l9420.W.N.i(8.E.) 19 
^1942B.D.S6. 

Y. D. 194>-7J 
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_B. T^i—ReinAatement, right to—Some only of 

the eieeUd tenonie applying—J7 and when entitltd ta 

Where there'i? no de6n5te ground for holding that the 
aoulicants who are only sonic of the ejected tenants made 
the application on behalf of all the co-tenam? it is not 
admissible in view of the provisions of S 246 (1) of the 
U. F. Tenancy Act. Before it is held that the persons 
who put in the application are acting as the agents for 
all the claimants strictest * proof should be required. 
{Shirrrff S M and Sothe, J M.) VAN MAL r 

Ram KiSHORE LAL. 1942 R D. AWE 

(Eev)820fl)=1942 0.A. (Supp.) 346 (1)-1942 O. 
W.N.(B.E.) 468. 

- S. 2 ^^—Reinstatement under—Eieetment for 

arrears both trior to and alter F. 

Under S. 294 of the U. P. Tenancy Act it is only 
if the tenant has been ejected for arrears prior Xorabt 
1344 F that he is entitled to reinsiaUmenl. Her.ce 
wheie the arrears in respect of which a decree for ejert- 
ment was passed Is not only on account of certain 
arrears of 1344-F hot al-o on account of the full arrears 
for 1?45-F, the tenant could not get the bene6t of 
S 294 because ev^n if the amount decreed on account of 
J 344 F is ex'luded altogether the decree on account of 
the rent of 1345.F must stand afid so also »he judgment 
debtor^ ejectment on that account. {Shirreff, S.M. 
and Sathe, /.Af.) CHANWRA BHAN DUTT RAM 
PANDFV *> RaJDBI. 1942 ED. 726-1942 A.W.E. 
(Eev.) 899 (D* 1942 0 W.N. (BE.) 598=1942 O.A. 
(Supp.) 425 (1). 

_88.294 and 2i6— Right ef heir of two out of 

three ejiitedco-tenants to apply alone for reinstatement 

_ dbseonding of the third not shount to be for 5 years 

prior to June, 1940. 

Though the heir of two out of three ejected co-tenants 
is entitled to apply for reinstatement as heir of the 
deceased co-tenants, if the third co-tenant who is 
absconding is not shown to have absconded for 5 
years prior to J«ie l940, tbe heir of the deceased 
co-tenants alone cannot apply for reinstatement 
because the absconding tenant has still rights 
in respect of the bolding which are capable of being 
reviewed by an application nnder S. 294 of the U. P. 
Tenancy Act, unless of course he proves that be !• acting 
as the agent of that absconding co-tenant. [Shimr, 
S.At.'^ Ram Naresh ». Shvama Bibi. 1942 AW. 
E.(Ee7.) 443= 1942 O.A. (Supp) 469(1)*'1942 O. 
W.N. (B.E.) 630. 

■^.lAA—RigKt to'atply under—if ta-.rK atssay 


by decree under S. 44, Agra Tenaney A.t passed ott 
misapprehension. 

Where subsequent to the disposal of an application 
for review of an order of ejectment and on a mistaken 
view as to its effect a decree U passed nnder S. 44 of 
the Agra Tenancy Act, that could not take away the 
tight of the tenant to apply under S. 2^. U. P. Ten- 
any Act. iSothe,/.Af.) SaNWaNLIA :. Iaihi NaTH 
Singh. 1942 a WJt. (Rev.'i78‘ 1942 E.D- 146= 
1942 0A.(8upp.)79-1942 O.WN. (BE.' 114. 

. 81 . 294 and 8 (11 -Right to apply under S. 294 

. • 


—Hein cf tieeted ttnant. 

In view of S. 3 (l) of the U. P. Ter .rcy Act the 
woid‘'tenant*'uicd In S. 294 ofihc>amc Actinilodci 
a]>o hi. heirs and succevs^rs a.nd bencr >uch pet<c«s 
ran applv for reinstaieu ent under S. v ( th# Act. 
{Shsrxff, s. A^.) Ram Thar an Lala ». Sh*o 
Baran Singh. lM2AW.B.(BeT) 2S8 (1)-1942 
0-A (Sqpp. 1 264 (l)-1242 O.WN. CBJL'217(1) 
> -1942 E.D. 213(1). 
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TJ. P. TENANCY ACT (1939). 3. 294. 

-Sg. 294 and S (to apply under S. 294 

—Hein of eiectei tenant. 

In view of S. 3 (1) of the U. P. Tenancy Act the word 
‘tenant’ used in S. 294 of the same Act includes also his 
heirs and successors and hence such persons can apply 
for reinstatement under S. 275. {Shirreff, S.M and 
Satie. /.A/) GANGADHAR v. SURAJPAL SinGH. 
1942 O.W N. (BE ) 167=1942 0 A. (Supp.) 124 (2) 
= 194 2E.D 283 = 1942 A.W.B. (Eev.l 107 (2) 
-Sg. 294 and 3 {!)—Night to apply under S. 294 

—Heirs of tenant. 

In view of S. 3 (1) of the U. P. Tenancy Act and 
Cl. (4) of S'. 294 of the same Act. the heir of a tenant is 
entitled to apply for reinstatement under S. 294 of the 
Act. {Shirreff, S. Af, and Satie, J.Af-") RAM WATl v. 
Ram Sunder Kanoria. 1942 E.D. 283 (2)=1942 
O. W.N. 217 (2^=1942 A.W.E. (Eev.) 169 (1) 
1942 O.A. (Supp.) 189 (1). 

_S. 2^^—Nigii to apply under—Transferee 

froiH mh'tinani. 

The provisions of S. 294. U. P. Tenancy Act cannot 
be availed of by the transferees of a feimnt irt-chief for 
it is only the tenant that can apply for restitution. 
Satke.jM^ NlHM.SiNGH v. ShripaT. 1942 0. 
A. (8upp)236=lfi42 A.W.E. (Bev.). 210-1942 0. 
WN (BE.)) 374= 1942E.D, 463. , 

I 8. Right to reinstatement—APPUeatton by 

some only of heirs of eieeted tenant 

Where an apolicatlou for reinstatement was made by 
eome only of the heirs of an ejected tenant andnoob* 
ieclion as to the non joinder of the others was taken by 
the Zamindar it was held that the .‘f 

presumed to be on hehalf of all the heirs and that the 
omission of one of them was a formal dcfwt which 
could have Ireen amended if objecNon 

at the proper time. ^ iqao 

JAGMOHAN Singh. 1942 O.W.N. fB.E.) ^31 =1942 
A.W.E. (Eev.) 313=1942 O.A. (Supp.) 839-1942 

BD 321. 

—S. Right to reimtaiement—DeliVep of 

possession afte, \st April. 1937 though order of etest- 

o.d«r of aier..en, »«, P-r « 

of Anril l937Vif actual possession was deliver^ after 
thften..nt is en.iUed to rein^atement undy 
S 294 U p. TenaneyAcl. {Shisreff. S. At atuL 

Ca/Jie /.M.) GiRDHARIp Joto a’ 

WM'fBE^297 (2)-l942 K D. 386 (2) —1942A. 

W. f. (Eey.) 262(2)=1942 O.A (Sapp.) 288(2). 

__-S. Night to reinstatement—Hftrs of elect- 

"'tI.T Mrs of an eieeted tenant are entitled to rein; 

etatenr-nt under S. 294, U. P -^ mio 
S.Af.^ MaBUDYARP. IaGN^I^N Sii^ch. iw^u. 
WN fBE.) 431=1942 A.W.E. (Eev.) 313 1942 

O A'(^P.) 339 = 1942 E D. 621. 

_S 2^^Right to reinstatement under One o 

the eo tenants continuing in possession ^en after second 

Aecimint under S.AA, Agra Tenancy Act. 

Where after the ejectment of wo co 
S. 79. Agra Tenancy Act. one of the two w ho still con 
tinned in possession is again ejected under S. 44, 
Agra TenaScy Act, but he still continued m PO'”®* ?"• 
bffth are entitled to reinstatement on »heir application 
«nd r S 294, U. P. Tenancy Act., (Nhirreff S-Afond 
rXf't GOPlf' PT. SHIAM LA!.. 1942 U.A. 
fsipp.l « 1942 O,W.N. CB.E.) 729=1942 A. 

so./"!' 

and not under S. 81. 
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U. V. TENANCY ACT (1939). S. 294. 

As ejectment under Ss. 79 and 80, Agra Tenancy 
Act (i.^.) in exMution-of a decree for arrears of rent 
and ejectment in default of payment of arrears under 
S. 81 of the Agra Tenancy Act amount to the same 
thing, the tenant is entitled to reinstatement in either 
cas^ under S. 294. U. P. Tenancy Act, (Shirref, S. 
Ad. and Saihe, J.Af.) SUMERl V. SHIB LaL SINGH. 
1942 O.W N. fB E.) 670 f2)=l942 0A. (Supp.) 
358= 1942 A.WJfc. (Eev.) 332, 

I 3 22^—Right to reinstatement—Tenant though 

tieeted prior to \si ApriUm7, put in Possession on 
review—Successful appeal against review order—Nests- 

tutioH after 1j/ April. 1937. , . . t. 

Where a tenant was actually ejected before Ist April, 
1937, but was put back in possession on review of the 
ejectment order and on a successful appeal against the 
review order the landholder was put in possession by 
way of restitution under S. 144, C.F. Code, after the Ist 
April, 1937. it was held that the tenant was not en¬ 
titled to leinstatemcnt under S. 294 of U P. Tm- 
ancy Act for the order under S. 144. C- ®"'y 

restored the status guo and ‘herefore ‘P* 

ejectment of the tenant prior to ’^^kuNWAR 

reff S-M^ niFA.SlNGH V. RaGHUBIR KlWWAR. 

1942 E.D 614=1942 O.W.N. (B.E.) A. 

W.E. (Rev.) 308=1942 O.A (Supp.) S94. 

_S 294- io reinstaument under-Eieeted 

of 

arrearl of rent and is teejected under S-^MS^Jenancy 
a'c. on hi, ..nhing fo.clbio 

cinin, -f/'o'0-'"'™*; . BAN.RS1 Das. 

& A'wrrEov.fsWr 

und,rS. M4 

tosussion PM apptpf j.f 

C. />. Cede cn success in revtsm a ter M 

Where an ejectment in 

mentioned In S. 294. U. P. Id appeal and 

is restored to P““."“o 7 L'’^;”ion which i, hnally 

is once again deprived of m P^'«„cceedinein revidon 

restored to the Zamindar on • 

after the new Tenancy Act came n o tore • 

restoring possession by way o r ejectment and 

the r/ur«r 7«‘’ tl>e benefit 

hence«=uchatenant isnot entlii o 

of S. 294 of the new Act. (Eev.)860- 

MaNohaR V. BAIJ VaTH 1942 (Supp)886. 

1942 O.W N. (B E.) 607 ^^I'Ztlrntunde^Order 

- 3. 29i-Nift to April- 1937 set 

for efectment passed prs^_ t'V ^ jgte. 

aside on review — Actual etec obtained prior to 1st 

Where an order "^and the tenant is 

directed to pay the Sent and be is actually 

date on penalty of P?®' hjs failing to pay the 

ejected after Isl April W7 o reinstatement under 

decretal amount dokhaldikans 

S.294 inasmuch «tenant continued to remain 
paper transaction and * 1 *® ,, etecied on a date later 

fn ^ion till he was ^ Sathe. / 

thaVlstof i*^nTnAYAT ULLAH KH^N. 

r/rrr-r.- 

lliSt A 9 “.0 ^ ^ 


















INDIAN DECISIONS. 

u. p. TBKAUar ACT (1989), 8. 306. 

fMi—S. 114 m Hit ntw Aft ifftrretp</»Jt to S. 54 of oU 

Vhe QuasWng of proceedings contempUted S. 2^ 
of ihe U.P. Tensncy Act has relevame wheie rtucts 
oemissibleondcriheoW Act are not now permissible 
Vt all ander the new Act. as for example, distraint of 
crops. The correspondence between sections in the old 
and the new Act to be soggl^t for nnder S. 290 is 
the correspondence in the relief allowed by s«- 
tions and not lu the grounds on which such relief can be 
claimed. These grounds may vary. But if the new Act 
provides substantially for the same relief as the old Act, 
it must be held that there is a corresponding provision 
in the new Act and a pending snlt should be disposed^ of 
in accordance with the terms of the corresponding section 
of the new Act. In this light S. 114 of the U.P. Tenancy 
Act most be held to be the section corresponding to S. 54 
of the Agra Tenancy Act. Hence a suit filed under S. 54 
of the Agra Tenancy Act is not liable to be dismissed, 
but most under S. 296 of the U- P. Tenancy Act b« 
decided in accordance with the terms of the former 
section (f^.) S. 114 of the U.P. Tenmcy Act (S^irre^, 
S. M. ani Satht, J. M!) RaMA ShaNKaR OJHA 
V. Maharaja Bahadur Ram Ram Vijai Prasad 
Singh. 1942 O.A. (Snpp.) 297«1942 B.D.667- 
1942 O.W.N. (B.B.) 460=1942 A.W.B. .Eev.j 271. 

' 8 b. 296 and 148— Corr<sponding uttiofi—^ro~ 
ttdure to be followed'—Suit for arrears of rent under 
old Act against suh-ienant—Contissuation after new Aet 
—Procedure—Effeet . 

In cases to which S, 296 of the United Provinces Ten¬ 
ancy Act applies correspondence is to be sought only 
between the section of the old Act under which the suit 
.. .T,uo,u ue vwK away filed and the section corresponding to it In the new 

wher plots m exchange, w wa% held that u satislted the \ Act. Where a suit held under S. 132 of the AcraTen- 

condlnons of a lease and that hence the plots in ques-ion \ a/'cy Act against a sub-tenant remains oendinc at thp 

'Te '.^/‘il'’''*l‘*"'®»'‘»'8«‘ftheprovi80tosubS.(l)Ul™«ofthecominglnto force ofthenew Act ft hL ♦ 
ofS. 294. U. P. Tenancy Act {SAirreff, S.M. and -"" ’ - Act. it has to 

Sathe.JM) INDRA BlKRAM SiNOH V. RAM PHAL. 

1942AWE. (Rev)421 = 1942 OA- (Stipp.) 447 = 

1942 OWN (B.B ) 623. ^ ^ vv ) *4/ 

— 7 ~ 8 . 295--Right to reinstatement—Sub-tenant 
ceasing to be sub-tenant when new Act came into force 
See U. P. TENANCY ACT. SS. 47 AND 295 AND 
Om>H Rent ACT, S.61. 1942 A.WB (Bev.)228. 

B. m-Applieohility — Applications under 
o* lo, A^ra renancy Act. 
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tr. p. TBNANCrr act (19S9). B. 294. 

the U. P. Tewncy Act provided it was in 
and contlooiUon of the previous ejectment. {SktrreO, 
S.Af. ami Satie, /A/.) G^NGADHAR *'• SURAjPAb 

Singh. 1912 O.W.N. (BJf) tor 

(8upp.) 124 (2)=1942 E.D. 223=1942 A.W.B. 

(EOT.) 107 (2). , 

- .„8. 294 ^1). ■pxOVitO—'Continuously so let — 
Meaning of—Proviso, if would apply when land islet 
(entinuoutly but to different persons. 

The phra e ’continnoasly $0 let’ in the proviso to suO* 
S. (1) of S. 294, U. P. Tenancy Act merely means that 
belaud mnst have been continuously let to other per¬ 
sons from 1345-F. It does not require that 
mast have been lei to the same persons from 1345-F 
onwards- The pro?. 0 will.apply even if the tenant to 
whom the land bad be.n let in 1345F- i« changed after¬ 
wards provided that the land has always remained let to 
some tenant or other from 1345-F up to the date of the 
application under S. 294. (SAirref, S.Af and SatAe, 
JM.) IndraBikram Singh V. Ram Phal 1942 
A.WB.(Bev) 421=1942 O.A. (Sapp) 447= 1042 
O.W.N (B B.) 623. 

— ' 8 . 294 (1) Proviso— ‘^r^—7/ would include 
extbangt. 

The word 'letting* has nowhere been defined but 10 
common parlance it means‘leasing’. There is no com¬ 
prehensive definition of ‘lease’ in the U. P. Tenancy 
Act, but according to the definition of lease In the T. P. 
Act, S. lOS, the essential Inciedients are that the land 
should be transferred f^r a certain time or in perpetuity 
and that it should be tiani^ferred in consideration of a 
price or a periodical payment. Where certain plots from 
which a tenant was ejected was taken by the tamindar 
and Riven to other tenants from whom he took away 


be decid^accoTdingtoS. 148 ofthenew Act Which 
corresponds to S. 132 of the old Act. The other urovi 
sioiis of the Act which make leases between sub-tenants 

IrSSHSSSS 

S7=1942 O.W.N. (B.B.) 68=1942 M WO 


Application under S. 18 of the Apa Tenancy Act for t**”*«‘‘the provisionrofthi ^ct can be 

Sarm.ldoR 402=1942 oa 


S. 296 of the U. P. Tenancy Act. (.y^X,/."/) Mm 

87S ni” roao^A (Sapp') 

B. 


Agr% Twjwicy Act ^ l suits 

^^^Apttt<^\l%ty of $ 2% Tema S 183 AM ^ ^priw to Act^ 

Suits 


Met suraj Kunwar n ai/m s,v.. /4^.)' ^herelh?^^^^^ 

r-80.896 nnA V,.. A. i.Vf ‘‘Tiitauon fiied h, .w. the oM 


U4 ..6 A.,. ' i.iiv.r.ir.t;;". xx'?• •"•“c. “S'at 

* ctuse Qi 
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U. P. TB1TAN07 AOT (1939), 3.296. 

action under the old Oudh Rent Act in respect of which 
the limitation under that Act had expired before 
I—i_i940 would be governed as regards limitation hy 
the provisions of the new Art. {.Snlhe,/-^f ) HaRGU- 
LAL V. Shko Ratan. 1942 ED. 600=1942 OA. 
(Supp.’l 321=1942 A W E. (Bev.^ 298«=1942 O.W. 
N. (B.R.’) 483. 

__Ss 298 114 and 96—/*rw<//wy «/ iuit undtf 

S. 54 Agra Tenancy A t when new Ad eame into force 
—Dispotcl—Provtsunf of law appltcaHt. 

A suit filed under S, 54 of the Agra Tenancy Act and 
pending when the new Act came into force though it 
may be di'posd of under S. lJ4ofthe new Act,the 
other provisions of the new Act would not be applicable 
and hence it would be governed by S. 67 of the old Act 
and not by S. 96 of the new Act. {Sh'mff. S.M and 
Saihe,J SHt<EF S'ATH I.Al t' RaM RAJ St^GH 
1942 ED. 708 = 1942 A.W.R. 'Eev1 386=1942 0. 
W.N. (BE >580 = 1942 O.A. (Supp.) 412. 

-'3.296 and Agra Tenancy Act (1926). S 24 — 

Question of suceesiioH in suiis pending when new Act 
eame into force — f-aw aPfificcible^Daughter's son-^ 
Proof of co-^hiXtinf^Nuosuty* 

Qaestions of succession in a suit pending on 1st 
January. l940 will be governed by the provisions of the 
law as it stood when the succession opened (/.r.) Agra 
Tenancy Act. Hence where daughter’s son claims to be 
in possession in suit for ejectment relating to occupancy 
holdings, he cannot succeed unless he proves co-sharmg 
in cuUiv.«tion with the last holder. (Shirreff.S-iW. and 

Safh',/.hf) Rasool Ahmad r-. bhacwan nm. 
1042O.WN (BE) 178*1942 B.D. 244=1942A. 
W.E (B.R.) 180=1942 O.A. (SuppJ 180. 

—Ss 293 and 35—Succession to occupMcy holding^ 
fendingwh'H new Act came into force— rroof of < 0 ' 
sharing -Nieessity. 

Where a suit relating to succession to wcupancy hold- 
ding is pending on Ist January, 1940. it is necessary m 
the case of a daughter’s *0 

{Shirreff.SMandSa^he./ Af) TUWANnARKHAN 

V. NawaB khan. 1942 O A (Supp.) 

A.WB. (Rev)104 (2)»1942 O.W.N. (BJR.) 351 

1942ED. 440. , , , 

-Ss. 296. 16 and 69-.y«»V for Jeelaratton of 

tenancy rights in m land under old 

afternew Act~^Law opplicable—Relief under .S. 16 

new Ad—Proper remedy. . . . 

A suit for declaration of tenancy rights in nr land 
filed under Tenancy Act of 1926 which is ^ndmg when 
the new Tenancy Act comes into force must under.S.296 
of the new Tenancy Act be decided ^cording-to 59 
of the latter Act, but the other provisions of the new 

Act, cannot apply to it. Hence if the plai-H'S* ‘^e 
suit claim hereditary rights under b. l6 of the new Act 
they will have to in.stitute separate proceeding for esta- 
blishing their rights. {Shtrref, o. 

B D. 36f= wU S A (SUPP ) m (2)-1M2 O.W N. 

(B.R.)278 = X942 A W.E.(Eev.)153 (2). 

^-^Sch. II, List 2 and C. P. Code, 0. 8, E. 6 

Claim to set-off in imts under Tenancy Ad—Cendt 

lions entitling set off-Mortgagee of fix'd 

also lessee of occupancy holding of mortgagor-Suit for 

Ln-Pleaof set off for interest if open. . ^ 

4i. of item 10 of Scb. II of Lisi 2 of Agra 

The omissioo ^ ^^e U. P. Ten- 

1 enam? A j ^ .• permitting setoff in suits under 

- U ^ the provisions, o the 

I' Tn a suit for arrears of rent against the 


USURIOUS I.0AH3 AOT (1918), S. 8. 

lessor cannot claim to set oS the rent due for interest 
due. (S'lehe. J.Af.) BAHADUR SINCH t- RAJBaHA- 
rUR Singh. 1942ED 610=1942 O.W.N. (BE.1 
420= 1942 A.W.E. (Eov.) 291=1942 O.A. (8opp,) 
317. 

-Sch. IV, Groups, Serial No iS—A'nowleJge 

of unauthorised oecupalion—presumption as to, from 
entry in patwari papers. 

Fr 6 m the fact ihat certain persons’ names were 
entered in the p..twari papers it may be presumed, that 
th^ ramindar had knowledge of those per^onJ> unaulho* 
riserl occupation, ('lathe. A.Af.) KBIi?HNA MU^^I 
V MAHADEO 1941 O.A. (Supp.) 966*1941 A.W. 
E(Eev.>l2l8. 

UNITED PROVINCES TOWN IMPEOVBMENT 
AOT (VIII or 1919. as applied to Proving of 

Delhi) S. 49—Application to trust for permission to 
erect or re-erect—Trusi neither 

permission within reasonable ’ime-S. ( 4 ). Punjab 
Municipal Aci-If applies. .9c/ 5!!.4S Or 

Mahomed Ishaq k. Emperor. 14 E.L. WS-'iS or. 

’68 and Para 10 of Sch. I. an* 4®' 
auction Act (I of 1894), S 23(1) ii)-Critenon 

%r determination of compensation-Pnor 

to amount and sale deeds of neighbouring plots-Eu- 

■"t'K; ma..er rtich !. to b. uke. in.o con.ldc.- 

tion by ^he^I.and Acquisition Officer and the tni>unal m 
inlinJ S 23 of the Land A:quisition Act as modified 
applying.. iheU. P. Town Impovements 

?or 'he cleterminatmn of 

which abut on or even . ^ evidentiary value. 

5g..L.W. 

A.LJ or 1918 afuunend- 

USURIOUS LOANS jggjj, 

ed By C.P. Usurious LOWS A-._|.owers under 

SB 2(3) and 3 -App .cab.h‘y of the^A« 

ihe Act. Small Cau^^o“'t f ^^^7. KhiCTV r. 

1 . 0 . 77 = 

® 3 -Court. if can att^w 
Col 1228. SITARAM V. BaJVA. a 

456. V , inUrest-Determination— 

-3 ^-Proper rate of coniidtra- 

P^Atian of debtor and not cred , 

portion itifiia!ine*be 

which should ^ 3 of the Usurious Loans Act, 

taking a loan. o^i coming*to a finding 

it is compulsory for 'be Court transaction# 

that the interest is j„g ^t the proper tatc of 

and to'find out what is The section 

interest from ‘be defendant to tbep,^^ ,e,sen- 

does not provide for any ^n,e is not a prope* 

■ 2 *r^lrSrt"t;“:dV^ 
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USTJEIOtia LOANB ACT (I9l8). 3. S. 

(0.0-)W-l942 OA.. 36-1942 O.WJI. 63-A,IA. 
1942 OndtL 373. 

—'ll i 0 Madru;, S. 3i Expl. l'~ 

—Afesnlng of. 

The won! “agricaUttriit" in the MaJra* Amendment 
to EipUnation I of S. 3 of the uiorioos Loans Act Is 
ttsed in its ordintry scn^e of a person 
of airicnltute. {fVmiruvrlA anJ Pataniaii Sattri.JJ.) 
IWDIRA DEVI r. AUDINARAYANA MURIHY. 62L. 

W 636»1942M.W.N.762=A.I.E. 1943Maa.36- 
(1942)2M.LJ.486. 

- S 3 vi) d) 9 .M^{\X)'~ApplitabiIUy and “«Pi- 

There U redundancy or overlapping InCls.(i) and {ti) 
of S. 3 U) of the UsurioQS Loans Act, and the opera* 
tionof Cl.(//) cannot on that ground be restricted to 
cases where the parties have entered into a subsequent 
agreement purporting to close previous dealings and to 
create a ntw obligation. (Patan/aU 
SUBBA ROW V. LAKSHMI NARASIMHAM. M3 I.O. 

' 604-1942M.W.N. 463-16 E.M. 660-A.I E. 1942 
Mad. 600-56 L.W. 479-a942) 2 M L.J. 170. 

VENDOR AND POECHA9BE—Assignment of 
• rights of vendor under contract of sale—Vendor to in¬ 
cur expenses before production or delivery of goods 
. under contract-Claira by assignee against purchaser 
for purchase price-Purchaser, if entitled to credit for 
payments made liy him to obtain delivery. S/e 1941 
Dig., Col. 1229. PORT royal PuLP AND Paper Co. 
LTD V. royal Bank of Canada. 197 I.0.884 - 
14 E.P.O. 99 ’8 B E. 242-1942 A.W.E. (P.O.) 6 . 
VENDOR AND VENDEB-Sale deed—Under¬ 
taking by vendor to discharge mortgage on property wld 
—Failure—Sale of property in suit on mortgage—Dis- 
, possession of vmdee—Suit by latter for damages— 
Measure of damages—Starting point of llmitaiion. See 
LIMITATION ACT, ART. II 6 , (1942) 2 M.L.J. 617. 
WAJIB-DL-AE 2 —Cow/r««-r»>»—Chair kof—£xr/M* 
titn from ifthfrilin e. 

Where th^ wajib ul-ar* uses the words Ghair kuf 
in relation to persons excluded from inhcuiance, the 
words apply only to a wife or concubine and n*t to arty 
other female member of the family of the dwea-ed. 
iptnndt J) IndraPaLv. SAT Prasad. 17Luck. 

668-199 I.O. 673-14E.O. 611-1942 R.D. 816- 
1942 0 A 98 1942 AWE 00.) 117 »1942 O'W. 
N.153-A.I.E 1942 Oudh 322. 

- CoHstriutioM — HuUt — ‘Makan Jadeed’ and 

‘Uftada’—A/r, 

The rules for interpretation of statutes do no. apply 
to the interprei.ilion^f a Ufa/ii-u! an. It is not law but 
merely a teCCtrl of Custom. The words should not be 
taken in Isolation apd analysed as If ihey are legaherms 
used in a statute. The words 'Makan Jadtti and 
jUftada' in the context in which Iheyiwere found In the 
wa/i^ before their Lordships were construed to 

mean ‘putting up a new bouse’ and vacant land, 
tespeciively. {/ttnndtand Madf/fy, /J-) MU‘‘TaFA 
AU Khan V. UHaoana. 201 I.O. 303-15 E.O. 72 
-1942 A.W.R. '0.0.) 265-1912 O.A. 293-1942 0. 
W.N. S90-A.LE. 1942 OuOh 414. 

•Custom reeordeJ in—EttPorffaPility“AheiKe of 


WILL. 


'El idenliary vaIuf-“Eeeord of euttm clear at tOy 
tenant tosmt rtgkts tn grot* on ejeetment frem lenane 
land—Ahince of verifteation by t-ftantt—~H eon affect. 
Where the wajib-ul ara of a village sets out in clear 
and unambiguous words the existence of a custom as 
to the tenants losing rights in grove on their ejectment 
from tenancy land, it must be taken that the existence 
of the custom has been proved. The -contention that 
a wajib ul arr loses its evidentiary value In cases where 
it records a custom prejudicial to the tenants whUh is 
not agreed to by them is apparently based on the theory 
that the custom is unreasonable. But as the custom 
recorded U not unreasonable, a Court is not jusii6ed on 
rejecting’the wajib-ul-arx as of no evidentiary value 
because of the absence of verification by the tenant^ 
(Cbulorn ffatan, /) BaJRANG BaHADUR SINGH ». 
Ram Newaz. 202I.C. 743-16EO. 144-1942D. 
W.N. 574=1942 A.W.R.(O.C.) 328 (2)»1942 O.A. 
448 » A.I .E. 1943 Oudh 29. 

/lutruetiom in settlement circular os to frepara" 


(ontiHuity. 

A cuitom in order to be a rule having the force of 
Uv must fulfil certain condiil^i, one of which is con¬ 
tinuity. Hence where a custom a« to the appcduiment 
of lacubardar lacks continuity In the sense that it had 
been broken more than once, it cannot be enforced. 
C5Ai>r#if. 5 .V.).Bharat Singh v. ram Samkhi. 
1942 O.A.(8app748& (8)-1948 O.W.K. (B.B.) 649. 


tioH with reference to grovef~-lntention ed to appliea- 
bility to future groves, ^ 

Where the settlement circular gives directions that 
the tMi;i 3 uhart should show under w hat conditions the 
privilege of planting and cutting groves has to be exer¬ 
cised in future, the intention is that the conditions in 
that particular vsabiib-ul art should apply not only to 
all existing groves but also to all groves that should 
afterwards come into existence. {Benn-tt, J.) AMJAD 

ALI V. EJAZ RASUL Khan. 17 Luck. 456-198 1.0. 
107-14 EO. 873-1941 O.W.N. 1328-1941 A.W. 

B. fEev) 1162-1941 OA. 1013-A.I.R. 1942 
Oudh 120. 

WAKT. 

Set (I) MaHOMEDAN Law—WaKF.S. 

(2) Bengal Wakf act (Xlll OF 1934). 

(3) mussalman Wakf act. 

WAR RISES lOOODS) INSOSANCE OBDIN- 
ANCE (IXOF1940), 8 . (7) (2)—AppluaMity~‘ 

firm—Failure to insure goods'—Liability — "Person", 
There is no warrant for holding that Ordinance IX. of 
1940 does not apply to firms bur only to private indivi* 
duals trading as such. A firm, whether registered or not. 
would be a “person'* as defined by the Oeaeial Clauses 
Act. It must therefore be held that the ordinance does 
make it incumbent on firms to insure their goods and 
not only on private individuals trading as such. A fi^m 
failing to insure its goods therefore contravenes S 7 
and ir guilty under S. 7 (2). {^HorMsill, /.) KiSHAN- 
LAL RuOPCHaND & Co ./ft re. 204 IC. 348-1942 
M.W.N. 7S6(1)=AI.E 1943 Mad. 68 - 65 LW 
691-(1942) 2 M L. J 674. 

WILLS Set also (1) H. L. WILLS. 

(2) if. L. WILLS. 

(3) Succession act. 

\iVlSir-Bequtsl—Defeasance clouie—Condition p^e- 
cedent and condition subsefuent— Afon eomplianee — 
fVJken operates as forfeiture—Clause in terrorem—t/r'/if 
oi-er—If necessary to operate as forftiture^Englisk 
law and Indian law—Dislinctioa. 

Under the English law, certain conditions, if attached 
to a legacy of a specific personal estate or a legacy 
charged on personal estate only, may be void against- 
the donee as made i* terrorem, that is to say. as a mere 
idle threat to induce the donee to comply with the 
condition, but not to affect the bequest, unlesv the 
testator shows an Intention that the copdiii ■’ is efiec- 
* live*, such ss by making a diSerent di^prsitioa of tba 
subject-matter of the gift {q the event of non- 
comptiance of the condition, lu., by agiftowt. In 
, caves where lucb a cooditloo is a coodiiloo sabee* 
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qucnt, a fiUt over OQ nontroropUance with the condi¬ 
tions is essential to. and sufficient for, the validity 
of the condition. Such a gift over may be speci¬ 
fied. or may be made by a direction that on non- 
compliance the gitl is to fall into residue, but not by a 
mere residuary gift alone. In cases abo vrbefe sLch a 
condition is a condition precedent, the testator may show 
that the condition is not in tirrcrem by a gifl_ over on 
non-compliance with the condition, and in this case a 
mere resiuuary gilt would be sufficient. But under the 
Indian Law as provided in S. 134 of the Succession Act 
of 1925, a gift may be*coapled with a condition that w 
the happening or not happening of a specified cncertain 
event it shall cease, and to effectuate the defeasance, a 
gift over U not necessary as required by English law. 
Under S. 134, if the condition subsequent is valid, if 
accompanied by a gift over, it will be equally valid 
without the gift over, while in English law it is treated 
as in Urrorttn. The condition referred to S. 134 is a 
condition ^ubsequtnt which terminates an interest. It is 
not a conditional limilalion which creates an interest in 
athirdiierson. {Lobo, J.) GOPaLDAS t>. HEMaNDaS. 

1 Jj K. (1942) Kw. 392“A.LB. 1942 Sind 146. 

-CkaritabU endmtment—Schtme di(fcunt from 
that provided in will ^Sanction by Court. 

A te-.tator by his will provided lor the establishment 
of a charitable out-door dispensary in his ancestral 
bouse and directed that the income derived from certain 
medical books of which he was the author and from his 
immovable properties should be spent towards the 
expenses of the said dispensary. The immovable pro. 
perties left by the testator were in a very bad 
repair and would have required a large sum, wbicb 
would have to be raised by loan, before they could oe 
expected to bring in any income. The testator s mediwl 
publications had become obsolete and u6 income was 
derived from them. A scheme was Proposed under 
which the testators’ properties should be ^Id and a 
small plot should be purchased in the vicinity and a 
charitable dispensary should be constructed thereon and 
conducted from out of the income of the surplus sale 
proceeds which sfiould be invested. 

Htld that the divergence between Uie provisions of 
the will and the proposed scherne was not so 
forbid the Court from sanctioning the scheme. 

JiriJre y.) KADHA GOBINDA KaR V, NALINI 

Jk>HaNKak. 46 0.W.N.106 

__ ^Comtruction -Abtolute interest — Words- / 

itnvc in eharse of' , „ 

The relevant paragraphs.of the will were as follows. 
“(1) I leave my house in the Horse Road in the charp 
of Madame Amina, Meriam Ali and my son Mu^a All. 
The said house is never to be sold but the rent 
therefrom is to be divided equally 
Madame Amina, Meriam All and my ^on Mama Ah. 
(i\ I leave the land known as Ah s land behind the 
mwque at 2ongo in the charge also of Madame Aimna, 

Marian) All and Mdma . . . .. 

Held on considering the will as a whole 
words *T leave in the charge ol in para. 1 an^ in par . 
TweJe eU^lent to “I devUe absolutely to" 

.. HU 

towifc'-Oseof'^o''^ ^ ^ testator must be 

The paramoaht nt^tion^ t^be ^ ^ 

determined from a 8^^^ ^ will roost always be 

useofthe wor . . the context and in particular 
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show that absolute estate was not intended. A will made 
by a Hindu testator devised his property in the following 
words: "On my de,itb my wife be an owner and posses¬ 
sor like myself of the entire movable and iinmovable 
property owned by roe. Daring her lifetime my children 
will have no connexion with my property whatever, and 
she will be at liberty to manage it in any manner she 
likes. My wife, however, shall have no right to alienate 
my property without any legal necessity.” 

Held, that the testator’s intention was to confer a life' 
estate on his wife since her power of alienation was ex¬ 
pressly taken away by the testator and the will provided 
for the disposition of the property after his wi/es 
death. {young.CJ, and Sale. /.) 

PEOPLES Bank OP Northekn India Ltd. 1991. 

O. 677=14 B.L. 416=A.IB. 1942 Lab. 42. 

- Construction—littise of rent indefinitely. 

A devise of the rent of land for an Indefinite time is 
equivalent to a devise of the land itself. {,Lord Ronurf) 
ABIBA ALI V. ALHAJI MAMA AU. 203 I.& 661“ 
9B.B. 96=16 E.P.O. 55=66 L.W. 1-AI.E. 1942 

P. 0.69 (P.C.). 

-Construction-Duty of Court to refer to will as 

awhole. 1941 Dig. Col. 1231. MadhaVa KaO ^ 
ADMINISTRATOR GENERAL MADRAS. Ml IC. 143 
»15 E.M.243=A.I.B. 1942MiW. 17=(1941)2M. 

L J. 677. 

—ConstruUion’-lntention of tislator—Language 

used sufficient to eonfer absolute estate- 

consistent with testator s dominant intentton—Ellect of. 

On reading the whole of a "i**'*>e dominant intentmii 
of the testator as expressed therein * 

(1) exclusion cf his son from bis properties and (2)«« 
lii “.Sits entirety was to pass 

?he gwndsons during the lifetime of the widow to 

tSS dominant intention was 

efiective 

Uon way not be gi«n 

the widow U an hhough the expressions 

the wdow bad only ^ ..:iv be iuffident to confer 

an absolute estate on her. w^ham roy. 


7 /.../«•«* of testator—Ktlnasiey 

- CopttrucUoH-I^od^^ 

of when longuage^tH ^bout the iDtention 

It serves no purpose to (be will i® 

of the testator when the langua^ to y.) 

worded involves no ambi^tiy /mg) K*r. 892“ 
GOPALDAS V. Hemandas. IL-B. ( 

A.I.B. 1942 Sind 145. 

--Construction—Pow« & trustee, if can art 

others in cases of ,232 bOM GIRI *'• 

his children by children io pn" 

tenants In common—Wif P therein If'^‘J} 

Utigation-Sale in execu^don ®UonsUtent wuh 

C194l)2M.IiJ* 297* 
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Constructioo—Will by Hindu in 
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W0&D3 AND PHBASES. 

_ _.— ~ 1899— to 1 In uiuit based on a will ihe Court cannot bo expected 

onborn'pe*^—Validiiy^di to biothers one of whom to construe it, when it is neither produced iior ate its 

• . I . .. .. , known, but when both parlies agree in stating 

that a will was In fact executed and acted upon, the case 
cannot be treated as one of intestate succession. The 
onus of p'oving title is on the plaintiff and when owing 
to the non-production of the will it is not proved the 
suit has to be dismissed. {AUtop and Varma, JJ.) 
CHANDRAWATl t-. SRI KrISHNADWARKA DHISHJI. 
19i2 A.L.W. 242*1942 O.W.N. 809. 


was not bom at deaib of testator—Valulilv. 

Hindu Uw—Will, I.L.B. aM2 - Kar. 392. 

-Esttutor—AtttiU ta Us-Ki—Vtitmi of proptrty. 
In the case of a legacy to a deity, the property, the 
sub)ect-matter of the legacy, vesta, in tne deity after the 
executor assents to the legacy. If the executor there¬ 
after acts under the will, he does sO as a person having 
the secular management. AH, J-) SRIUHAR 

Jiv V. SOSHX MUKHI OaSi. LUB- (1942) 1 Cal- 366. 

' • — ^Ext<utor—‘Suit by and a^aiHft—Prub%iU not 

obtatHud, 

It is well settled that an executor who has not obtained 
probate can file a suit as plaintiff but • he must obtain 
probate before the decree or even earlier if be is called 
to prove bis representative character at an earlier stage. 
But an executor who has not obtained probate can be 
effectively sued as defendant tfw/y when he had inter¬ 
meddled ^ith the estate of the testator. {^Milter and 
Khundkar, JJ.) KHaJI-'H HABIBULLaH V. ANaNGA 
Mohan Rov ILE. ‘1942i 2 Cal.S63=202 10, 90 
-76C,LJ. 279* *15 E.0.286-46 aW.N. 7l9*A. 
l.E. 1942 Cftl 571. 

—^^Probuit—Propounding of subsequent will after 
grant of probate—Proper proteUure^APpluation or 
suit 

Where a person propounds a subsequent will after 
the probate of a will has already been granted, the 
proper procedure for him is to apply for probate of that 
will and to pray at the same time for revocation of the 
will of which probate has already been issued. In such 
application be must observe all the rules which are laid 
down by the Original Side Rules of the High Court 
when an ordinary application is made for probate. i,-A/e 
Nair,J.) JaCANNATH DaS, In the goods of, 46 0- 
W.N. 843. 

„ ... —Pfoof of^^ral will—‘Nature of proof requirod. 
An oral will must be proved in a very strict mariner. 


The person relying on it most prove with the ulmosv 
precision the words on which he relies, with every 
circumstance of time and place." {CoUister, Baipai and 
Hamilton, Jf.) GaNESH PRaSaD V, HaZARI I,.aL. 
202 X 0 350*15EA. 142*1942 A L.J. 289*1942 
A.W.B.(H.0.)13S*A.I.E. 1942 AU. 201 (F.B.). 

■ Probision in will made in fulfilment of eontraet 
-“-Redistribution of estate-^Power of Court-New 
Zealand Family Pndeetion Aet (1908), S, 33. 

S.'33 of the New Zi-aland Family Protecllon Act 
applies if the testator dies leaving a will without making 
adequate provision therein for (he proper maintenance 
and support of the testator’s wife, etc. If these condi- 
tioRS are fulfilled, the Court has jurisdictMn at its dis¬ 
cretion# to oriler that such additional provision as the 
Court thinks fit shall be made for the inadequately pro¬ 
vided wife out of the (esiator's estate. There is nothing 
in the section which restricts the Coart’s power to re¬ 
distribute the estate in cases where the provbions in the 
will are a fulfilment of a contract entered Into in/rr 
vivos. {Lord Ckanetllor) AMV OltLON n. PUBLIC 
TkustbxOpNevv Zealand. 14 BP.O. 95*1941 
A W.E, (P 0.) 71*8 B S. 233* 197 1.0. 871 (P.O.). 

■ FetvialtoH—Joint te.tators—CNt of them dying 

Survivor, u'kether fan reiike Wtll. 

Where two persons make a joint will and one of them 
dUs, the survivor can revoke the will unless be bad'^ 
taken some benefit under u (No‘,oal k'liAore, C J and 
Smkhdeonarain. J ) HkERACHAND V. CHANDANI 
1942ML.B.Sl(Clv.). * 

- Suit bated OH—Non production of v.ill—Doubt 
4t to its t<rmt—£ff<t. 


WIEELESS TELEGEAPHY ACT (XVII OF 

1933). S 6(1)— Proseeution in respeet of period bet- 
ween expiry of a litcHSt and sis renewal after days of _ 
grate—Cieense issued actually covering the period in 
question—Offence if eommitted. 

Where a person was prosecuted under S.'6 (1) of the 
Wireless Telegraphy Act in respect of a period between 
the expiry of a ULem.e and its renewal after the allowed 
14 days of grace it was held that the offence dtd not 
consist in posse:sing ^ set without a license but in pos¬ 
sessing one ' except under and in accordance with a 
license issued under this Act' and that as the Act when 
read with the rules states that the licenM shall be valid 
for a period of 12 calendar months beginning from the first 
day of the month of issue if the person charged was 
issued a license covering the period in question be could 
not be said to have conuavened the section. «What 
might have been an illegal possession would be cured by 
the subsequent issue of a license validating that posses¬ 
sion. {Pollock and Bose, JJ.) PROVINCIAL GOVERN- 
MHNT, CENTRAL PROVINCKS AND BERAR WlLAYAT 
Husain. 2041.O. 807*1942 N.L.J. 676. 

WOEDS AND PHBASES—' Belong^-The word 
"belong” denotes ownership. See BOMBAY MUNICIPAL 
BOROUGHS ACT. 44 BpZO.L.E. 364. 

' Emanation—Meaning—Servant or agent to be 
used in preference to ‘emanation*. See 1941 Dig., Col. 
1235. INTERNATIONAL RAILWAY CO. NIAGARA 

Parks Commission. 8 B.E. 19? = 14 B.p.c. 83. 

-Manbrit and Birt Jljmani— Distinction between. 

A essentially differs from a Birt Jifmam. 

1q ihi Afanbrit the relation between-jilman and puro- 
bit is a temporary one and there is no fixity'or hereditary 
character about it. But in Birt Jiimanl, especially 
those relating to Hindu pilgrimages, though it Is open 
to parties to break away the old connections and establish 
a new one by custom and usage of the country as a 
nutter of practice and as a general rule the connection 
between purohit and jijman is both permanent and 
herediury. {Iqbal Ahmad, C.J. and Dar, J.) SaRDA 
HUNWAR m GaIaNaND. 202 1 0. 663*16 E a 181 

* 1942 A.L J. 346* 1942 A.L-W. 444*1942AWR 
(HO.)186*A.lJa.l942A.320. . 


- Afeaning—Dietionarses—Re/erewe to-Permis- 

niility. 

There can be no doabt that dictionaries may Drooerlv 
be refexr^ to in order to arttrtain not only the mSnlne 
of a word, but also the use to which the thine fif it h# a 
thing) denoted by the word is commonly out (/w 
Russell.) COCO Cola CO. OF Canada l ia p 
couCo. OF Canada Ltd. 15 Epo 

J 889*202LO. 20S-AXE. 1942P.0.40 (P.C.)! 

-National law of propositus—Me-iiinp 

l-Ml Dig. Col. 1236. l.E. KOTirr. NaHas Jo? rn 
655-14 B.P.0.110-8 B3.286(P.o“ * 

Public pl*t^e—Market, sf one. • 

A market U one of the mo« public places imi,..in,kL. 
a place to whkh tha pubUchav by^rig^ .a,tl 
times at which It IS open. (Aiirrj 1 Iwirv * 
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-‘Tiirusha santhathi'*—If litclodes illegitimate 

jons. Ste Hindu law—Impartible Estates. 
(1942) 1M.L.J.132(P.0.). 

——'Qurq tahsil’—Meaning Stf HINDU LAW- 
WIDOW—ALIENATION— NECESSITY. 1942 A.W.E. 
(H.C.) 71. 

_-••Rebub" sic sianlibus”—Applicability in valoa* 

tion of proierty. See CALCUTTA MUNICIPAL ACT, 

S. 127 (d). 46 C.W.N. 637. 

WOEKMBN'S COMPENSATION ACT (VUIOJ 
1923, as amended in 19o3). S. 2(1) (d)— 

(ltnt"—fai/ifr--lVhen dependent—Burden of proof. 

S 2 (1) (^) of the Workmen’s Compensation Act, 
as aroenoed in 1933, in eludes in the term ‘’dependent’" 
without any further qualification, only the *-ife, rn^or 
legitimate eon, unmarried legitimate daughter or 
widowed mother. For a father of a deceased workinan 
to be adjudged a dependent, he must show under I?. 2 
(2) that he was wholly or in part dependent on the 
rtTBines- of his son at the time of his death. * 
and Happen, //.) VENKaTARAMAVYA p. BaBa 
Sahib 65 LW. 206-1942 MW N. 248-A.I.B. 
1942 Mad. 401- (1942) 1 M L.J 406. 

_S. 2 1,1) {fS.)—"Dependent" — Step-mother— 

position of—"Mother" anJ"parent"—If inetudi step¬ 
mother or step parent. 

A jiep-mother is not a dependent within the meaning 
ofS.iUiC*^) of the Workmen's Compensation AcL 
Neither the term “mother" nor the term ‘ parent 
would include a step mother or step-parent and having 
regard to the language used by the Legislature, it can¬ 
not be held that a step-mother is a * 

UJi^rwMa and Meredith. JJ.) 

21 Pat. 173-198 IC. 623 = 8 B B. 437-14 B.P. 476 
-22 P.L.T. 1023=A.l-B. 1942 Pat. S3. 

..._ S.3—"Out of and inlJie course of employment 

—Meaning of. 

It does not follow that because a man is mjuf^ 
during the time of his employment, the 

43 =A.I.B. 1942 pat. 


_a Z-"Out of and in tketourse ofhsemploy- 

,„r-Meaning of-Burden of pre^f-Workman 
■eping on barge for mght sn eourse of employment 
tath Ay drowning—Inference as to cause of acetdenl. 
Where an application is made for compensation on 
e grZIind of th^death of a workman, the burden » on 
I foDlicant to prove Uiat the accident arose out of the 
Sment as wdl as in the course of the employinenl. 
•hire it is found on evidence that a workman was sleep- 
for the niiiht cn a barge which was tied up alongside 
LZmeMn lie dock in the course of his en.ployment. 
U necessarily a risk inherent in the discharge of his 
]l 5 n So sleeping that he may fall off the barge Into 
If such workman is found dead and his body floaL 
dock the most natural inference is that the 
Sident OTCurred because for some reason or other in 
I middle of the night the workman fell off the barge 
J? in Ms sleep or when half awake and struck h.s 
^ process. When the evidence further estabh- 

^^rhat there was a storm on that night and that he 

nod summer, and when there is absolutely no 
-"/^rio suggest suicide or homicide, the most natu- 
1.. sSv inference is that he met with an aco- 
0. of 

Bo», 


ZAILDAB. 

226= 2011.0. 468=16 B.B. 98=44 Bom L.B. 286= 
A.IB. 1942 Bom. 175. 

——S. 3 16 ) (a)—ApplicabilU}—Claim for Compen¬ 
sation-Dismissal i« limsne —Suit for damages—If 
barred. See 1941 Dig., Col, 1237. AlagaPPA MUDA- 
LIARo. VEERAPPAN CHETTJAR. 201 1.0.94=15 
E.M. 211= A I.E. 1942 Mad. 116= (1941) 2 M.L.J. 
665. 

-S. 10 (1)—"Claim for compensation' —Meaning 

of_Formal claim—If condition precedent to taking of 
proceedings. Ste 1941 Dig., Cob 1238. ALaOAPPA 
MUDALIARP. Veerappan Ch^ar. 2011.0.94 
= 16 B-M. 211=A.I.B. 1942 Mad. 116 = (1941) 2 M. 
L J. 666. 

_S. 12—Applicability and construction-Selling 

agent agreeing to take delivery of goods from manufac- 
torcr's godowns—Employment of contractor for such 
^ork—Workmen employed by contraefor in such work 
—Accident cesulting in death—Liability of selling agent 
for SmpeiSon. 1941 Dig.. Col. 1239 BaI 

KOttlLABAl V. KtSHAVLAL MaNGALDAS.* I.L.B. 

(1942 Bom. 139=43 Or.L.J. 316=1981.0.163=14 
E.B 286=A.I.B 1942 Bom. l8 (r.B.)r 

_S < 2 ^—Scope—Mandatory nature ef—Non-com- 

pliance-Effect-Order passed mlkout taking evidenlf 
but after considering report of subordinate and state- 
mints not made on cnnk—Sustainabtltty. , , _ 

S 25 of the Workmen's Compensation Act is mand^o^ 
and the provisions of that section and the preceding 

sections make it clear that the “‘'SZ'thTdLput" 
evidence adduced by the parties and J*'* .2 

tt-haf^ver it fnav be, upon such evidence. The Act 

fnlnft ih 6 C 5 W €5 ID lb 6 iTiinncr provided y # .l. 

v^;.«^do so and to follow the terms of the Act. 

I^hecommisMOn«^^^ 

menu not taken on oat , oassed in such procee* 

in the judicial sense and the o P ^nd Manohar 

ground of limitation 1941 Dig-Coi. 

Legality-Remedy 0 ^ VbBRAPPAN CHET' 

S 2 oTlO 9*4=rE^. 211-^1-=. 19.2 M... 

116=(1941)2M.L.J. 666. 
ZNU.iyh-B.^APPo>ntmf-L^^^^^ 

6arJar f/y. ‘ u that theZaildar neces- 

It is not an 

sarily belong to the large . several matters which 
i„ ,he Z.il. Tbi, '»»"■'“Vi„l;;k 'ng an ap»i»t- 
have to be taken into lambardar candidate 

eon appeal against ^Udar, a person who 
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aoDroved by the Commissioner has no loeuJ tlandi io 
ap^al to U»c Commissioner against the order of a 
elector appointing as Zalldar a candidate who is either 
a lambardar or whose candidature has ^n duly appro- 
ved by the Commissioner uffder Land Revenue Rule 4, 
as such a person has ijo lotus standi to appear even 
before the Collector as a candidate for the appointment 
and his hearing by the Collector is a concession only. 
It U only when the circumstances of a case ate .excep¬ 
tional that the Commissioner may give a hearing to a 
candidate who is not technically qualified. *‘.*“** 
hearing accord the necessary technical qualification tf the 
circumstances call for such action. 

Hanmant Das ». Hari Singh. 21L.LT. 8. 

- Appointmtnt—PrineipUs—Prtfirential right of 

lambardars—^Residtnet in Zail—Jfnttessary 

The field of selection for Zaildars should not be 
widened by the inclusion of non-lambardars without 
good reason, and the Commissioner should not accord 


ZAlIiDAB. 

approval, as a matter of course to a noo-lambardar’s 
candidature, but only after satisfying himself that none 
of the lambardAr candidates are really suitable. No 
doubt a non-lambardar whose candidature has bem 
sanctioned by the Commissioner has a right to ^ 
considered, but lambardars still have a preferential right 
to the appointment. It is clearly the intention of ^nd 
Revenue Rules 4 and 5 that a Zaildar should be resident 
of the Zail. Though this rule can be relaxed, there 
must be very special reasons for so doing. 
because, the principle undeilying the rules w ‘bat the 
Zaildar should be tne representative of the hereditary 
owners of the Zail by virtue (among other tbmgO of 
being one of them, and it U undesirable to appoint a 
man whose ancestral home and primary claims as a 
Zaildar are in another Zail. {^Ptnny and Hearn, F.Cs.) 
IRSHAD AHMAD KHAN V. AGHA ShER ZaMAN KHAN 

21 L.L.T. 47. 






4 




Y. n. 1^41—73 





n---SELECT ENGLISH CASES. 


ALIENS —incorporattd and carrying on 
busintu territory tinct occupied by enemy^lf enemy 
alieni-^Right to continue arbitration proceedings pre¬ 
viously stated in England—‘Effect on retainer of solid- 
tor. 

The modern rde of international law is that while the 
occupying power exercises a military authority over the 
occupied territory, it does not by the mere fact of occu¬ 
pation exercise sovereignty over it. The mere fact that 
a person or company is continuing to trade within 
territory (like Netherlands) occupied by the enemy does 
not impress that person with the character of an alien 
enemy at common law to the extent that British subjects 
may not lawfully have dealings with him and access to 
the Kings Courts is not denied to him. There may 
well be cases where the occupying enemy or some or all 
of the inhabitants of the occupied territory. To act 
that it may be a fair inference that all the inhabitants 
or some of them have acquired an enemy character and 
each case must be decided on the facts available to the 
Court. On the facts of the present case the company 
had not such an enemy character as to extend it from 
acting through solicitors in England or from presenting 
a claim as claimant in an arbitration or from appearing 
as “ actor ” in the Kings Courts. Re N. V. SCHEEP- 
VEKRT AND SOVFRACHT. (1941) 8 All.E.R. 419 
(O.A.). 

AEBITRATION—One of the parties a company is 
incorporated and carrying on business in territory since 
occupied by enemy— Continuation of 
ceedings— Right to. See ALIENS. (1941) 3 Ail. B. 

R. 419 (O.A.). 

arbitration act (1889). S. 

^contract containing arbitration 

damages for breach of contract—‘Stay of—Right to at 

instance of repudiating party. 

What is commonly called repudiation or total brwch 
of contract, whether acquiesced in by the other pa^ y ^ 
nnf does not abrogate a contract, though it may relieve 
fheiS paJfy ofthJ duty of further fulfi ing t e 
obUgations which he has by a contract undertaken to 
Jhe fepudiating party. The contract is not put out of 
existence though all further performance of the oblip- 
tions undertaken by each party m favour of the other 
may cease. It survives, for the purpose of measuring 
Sfclaims arising out of the breach; and the arbitration 

clause survives for 

ment The purposes of the contract have failed but the 
arbitration clause is not one of the purposes of the 
rin ract. The doctrine of approbate and reprobate.do^ 
no aoplyto prevent a party to a contract who had 
declined to proceed farther with the per oxmance of his 
oWiiations to the other party from invoking an wbitra- 
Soi^clause in the contract for the purpose of settlmg all 
‘ to which his declinature has given rise. Ac- 

^ !fSv wberea suit is filed for damages for breach by 
of a contract containing an arbitration 

repudiation ot h* 

f^TprocaeZ^ and^Ske advantage of the arbitration 


BANKRUPTCY. 

clause, llEYMAN V. UaRVINS, LTD. (1942) A.O. 
356° (1942) 1 AU.E.R. 337 (H L.). 


*S. 6 0>)^OHe party appointing arbitrator and 

^ A a« .A ^.4. .y 


giving notice to the other requiring the appointment of 
the other arbitrator -within seven days—Default'—Ntets- 
sity to again appoint sole arbitrator. 

One of the parties after a reference to arbitration ap¬ 
pointed his arbitrator and as the other party had failed 
to appoint an arbitrator on his behalf served on him a 
notice requiring him within seven days from the service 
of the notice to name an arbitrator to act on bis behalf 
in the matters submitted, failing which the matter would 
stand referred to the arbitrator appointed by himself as 
the sole arbitrator. After the seven days had expired 
the arbitrator proceeded to act alone in the reference. 
On the question of the validity of the award by him, 

that the notice was a mere statement to the 
other party that, as a matter of law, the result will be 
that one arbitrator is a sole arbitrator and it is not an 
appointment as sole arbitrator under .S. 6(b) of the 
Arbitration Act the party giving the notice has to ex¬ 
pressly appoint his arWtrator as sole arbitrator in the 
submission. DRUMMOND v. HAMER. (1942) 1KB- 
862=(1943) 1 All. E-B. 398 (K B.D.). 

BANKRUPTCY— « lunatic net so found—If 
could be adjudicated bankrupt without coneurrence of 
She Court in lunaey-Appointment of receiver tnlunaey 
and vesting of posiession and control of lunatte s Proper 
ties-Relation back of title of trustee m bankruptcy to 
an anterior date-If can oust receiver s possession. 

On 8th January, 1941. the petitioning “^Itors reco¬ 
vered judgment against the debtor. 21s January. 

j c\ i 5 ith Ff^brusTVi 40 order was niide 

a“?on i7th^S.T94l“a 

bankrupl w™I<i°«ra.. 

^““lf2’28th Januail. the title of the trustees in bank- 
back to 28th J^uary. that 

‘’better than the title of the debtor himself- 
wntrol of the debtor’, property 

^^^iheiaeiverin lunacy cannot be ousted by the 

fSee in bSkruplcy. A fO" ' 

1941). (1941) 8 AU.B.B. 12 (Ob.D.). 

_ Order directing bankrupt to pay (.S pee mom 

outofkis salary" during the bankruptcy 
the Court shall make an ordertothe eonlrar/ 
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BAKKEtJPTOY ACT 8. 69. 

fttenf erJtr of dittharge txprttsly tontlHuing tkt orJtr 
for monthly faymtnt^^Validity. 

Anoid«rwas made on 1st March, 1938. Under 
[S. 51 (l)of the Bankruptiy Act] that the sum of £5 
monthly should be paid to the irnstee out of the bank¬ 
rupt’s salary “ during the bankruptcy” and "until the 
Couit shall make an order to the contrary.” On lOth 
March, 1938. the Court granted the debtor an Immediate 
discharge but directed that the order under S.5l(l) 
dated 1st March, 1938, be expressly continued on a 
special case staled to test the validity of the order conti¬ 
nuing the appropriation out of the bankrupt's salary. 

that, ( 1 ) orders made under S. 5l need not be 
limited to property vested in the trustee under the other 
piovlsions of the Bankruptcy Act. (2) The discharge of I 
a bankrupt does not put an end to the bankruptcy and 
therefore it cannot be held that “ during the bankrupt¬ 
cy ” refer to a period vhich comes to an end the o.oment 
the bankrupt gets his disch^irge. (3) In any event what 
the Court did in effect by the order of March 10, whe* 
(her or not it was entirely necessary was to impose on 
the discharge of the bankrupt the condition that the 
order of March 1 should continue In operation. (4) The 
order of March 10 was therefore valid and effective 
A Debtor (no. 6 of 1934). (1941) 3 All E B. 
289 (Ob.D.). 

BANKEtJPTCY ACT (1914), S. 69^Surp/uj atuti 
after payment in full to proting ereditort—If can he 
tuhieeted to a charging ordtr in favour of tredilon 
who did not prove. 

The word "creditois" in S. 69 of the Bankruptcy Act 
must be read as meaning only creditors who huve proved 
in the bankruptcy and not those who after notice do not 
come in and prove their debts in the bankruptcy. There¬ 
fore, on all the creditors who have proved in bank¬ 
ruptcy being paid in full with interest and costs, the 
balance of a^ls In the hands of the trustee Is held 
in trust for the bankrupt and conrecinently isafutidin 
respect of which a charging order can b« made at the 
instance of a non-proving creditor who had obtained a 
Judgment after the adjudication of the bankrupt. He 
Ward. (1942) Oil. 294>> (1942)1 All. E. B. 618 
vOh.D.). 

BILL OF EXOHANQB -Btllt drawn in Poland and 
aeeepied in London c*Preised to be payable in Duteh 
currency at named Bank in Amtteriam—ff general or 
local aeceptamce. 

Bills were drawn in Poland and were accepted itt 
london by a Bank, and they were expreued to te paya¬ 
ble in Amsterdam, at a named Bank, there, in Dutch 
currency. In an aclii'ii upon the billa, 
f/el / that in the abaetvee of an expres statement that 
the bills were payable “only at the place spedhed and 
not elsewhere' the acceptance was not a locel accept¬ 
ance. The currency in which the bills is payable and 
the |4ace of payment specified on the face of the bill do \ 
not indicate that the parlle> lntei>ded pap'nit to be 
made at the specified ^ace and theie only. U941) 2 All. 
K.R. 647. Affirm. Bahk POLSKi p. Min hbr an!^ Co. 
(1943UKB. 497-(19421 1 AU. B B 896 (OJk.X 
OBABIYY— £ttabii>hm/nt of tune /.t hrtptm: ejn.j- 
led woman and gir/t to bei:eme $4H'tufprt\ng~‘Ii toiii 
•.haritable trud. 

The object of a loan fund was stated to be: "Tbi 
fund exists soMy for the purpoee . of helping educated 
women end gills to becottrseU-«appAting. and hia no 
coBincrcUl ol^ lo view.** 

Neldt lo ao far M It is ecncatiofial it is ■ good chirfty- 
Tbi im plkadoa of the gift to enable the recipients to 
Mil •spgotllng ’■ eiaflkieol iDdscaikm that they 
Mid «■ the poeenv aide of the bordeiline, U the snser 


COMPANIES. 

that they cannot be self-supporting in whatever enter¬ 
prise they embarked without the assistance of the fund. 
Accordingly the trusts of the fund are valick charitable 
trusts. He CENTRAL EMPLOYMENT BUREAU. (1942) 
1 All. E.E.2S2(Cl!.D.). ^ 

00MPANIB8—A'w/prr' fiduciary capacity~~A<qui - 
sition by directors of sharet in subsidiary company — 
Profit made by resale of- such shares^Uability to 
account for to the company. 

The directors of the Regal (a company) with a view 
to the future development or sale of their company, wwre 
anxious to extend the sphere of its operations by the 
acquisition of other cinemas. In Hastings and St. 
Leonards there were two small ones called the Elite 
Deluxe. Negotiations began both for their acquisition 
or control by lease or otherwise and for the disposal of 
Regal itself. A subsidiary company was created for the 
purpose with a capital of ;£5,0IX) in shares. The 
directors were the same as those of Regal with the 
addition of one Carton. It was thought that only £2,000 
of the capital was to be issued and that it would be 
subscribed by Regal who would control it. The five 
directors and a solicitor of the company sul^ribed 500 
shares each and the capital of the new company waa 
fully subscribed, the sbaies duly paid for and allotted. 
These &bares were afterwards sold at substantial profits. 

//eld: At all material times the directors of the main 
company were in a fiduciary position and they used and 
acted upon their exclusive knowledge acquired as such 
directors. They sought no authority from the company 
and by reason of their position and action made large 
profits. Accordingly they are liable to account to the 
company for the profits so made. But not so the aollci- 
tor and the non-director in the main company. RfGal 
(Hastings), Ltd. t. Gulliver. (1942) 1 Alt. e.B. 
878 (H L.). • 

— - ■ Shares—Transfer of shares—Refusal to register 

— Tests of bona fide^ 

Where the articles of as.'K>ciaiion of a cunpany confer 
a discretion on directors with regard lo the acceptance 
of transfers of shares, the directors most exerciae >heir 
diraetion bona fide, in what they conskleT—not what a 
court may consider—to be in the interests of the com¬ 
pany and not for any collateral purpose. A court wlH 
be averse to drjiwing infeimcea as to the hooea fides or 
mala fides of persons merely on affidavit eridence. 
Where the directors have boom fide cenridertd the Inter¬ 
ests of (he company and Cvrne to the condusioe that it 
would be wrdeairable to register th transfer of aotne 
shares, the court cai.roi interfere. Re SldlTB AND 

Fawcitt, I rn. (1942) Ch. 804»(1942)1 AIL B.B 

642 (O.A'' 

—•—Winding up—Surglsu asicts—Rights . • pft- 
ttoenci shartkalderf^Fet.-ni and mature of, 

a comp-^nv has g re iri liquidation, eveivihing 
th< company}.- afie* itit, debts, !• to be 
tt warded as av-e*- -r,l to br distributed amreign 

I the n.ifrher> with, ul repi’-i f.-'. the pirli.'olxr provi»ic«n 
j ir the-!(■; le* dr.ting »ith tVf pajiurntof dirider.'- 
• hi»h f'.ma 'i.ie apply .'rly »hi‘e the c.»mjie.^y 'y. 4 
I goii.j>.(in. Such ^u•p!as a-set-or any pert (berwuf 

t earn t be a» proM- ;.vaiUh»r f,Nr disliitwtion 

am.'os the piefrren^T *hart t 4der> in ac,crdAfvc with 
the - liclet of aasokiitis^ Tbc-urpli ^ 4 m.< ts, te^uin- 
iag jllct repayn^i of .•p 1 :al paid re theshirK to tbt 
ore 1 iraryer.lprefe-er.ee -hertfol ere. ovghr to be die- 
tril'jted Wiweeu i*-e preferetw-t thaieholdcrs tmi 
ordioarv khkr«b..Uders pen petju If eecoidaMe with tW 
womlue' -ni.n.ni of ibeit shares, fit FOSTTa and 

SOH5,liD (IMSn AU BE 111 Cko ^ 
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COMPANIES (WINDINO TO) EXILES (1929).. 

160 —Proxies in favour of Official Receiver for cre¬ 
ditors* meetings— yaudit y. . 

Under the present R. 150 of the Companies (Winding 
up) Rules 1929. in the case of a company which is being 
wound up by order of the Court, the ereditorshave a 
ri^t to appoint the Official Receiver to be their proxy 
at meetings of creditors convened by the Court. The 
decisions to the contrary under the old Rules. 1 S 8 I W«. 

N. 120 and 18 T.L.R. 503 are no longer of an'V effect. 
Re General Mortgage Society. (1942) Ch. 274 
=(1942) 1 All, B R. 4l4f0h.D.). 

COMPENSATION rDEFENCE) ACT (1939). S. 2 
(1) (d )—Dwelling hotese requisitioned by the military 
autkorities^Compensation—Costs of solicitor engaged 
for negotiation—‘If recoverable at costs incurred in com¬ 
plying with the requisitions. 

Undercompensation (Defence) Act. 1939, compensa¬ 
tion in respect of land requisitioned by the military may 
be settled by agreement or in default of agreement by 
the appropriate tribunal. A person who had engaged a 
solicitor for negotiating the amount of compensation 
claimed the costs incurred as “ expenses incurred in 
complying with the directions given on behalf of His 
Majesty—the requisitioning of the land.” 

Held, though the expenses of a solicitor in connection 
with making arrangements to comply with directions of 
the authority would be recoverable as part of the com¬ 
pensation expenses incurred in measuring the compen¬ 
sation for having complied with the directions are not 
recoverable as part of the compensation under the terms 
oftheAct. Rhodes t/ Secretary of State for 
War. (1941)3A11E.E. 407(O.A.). 
CONSTITUTIONAL JJiVJ—Gournments of allied 
slates in England-Conscription of their subjeets found 

in England—Power to issue decree for. 

It is not contrary to British Constitutional law for the 
Government of an allied state (in this case the 
lands Government) established in England with the 
consent of the British Governnienf to Issue a oecfj® 
conscripting Us subjects resident in England. Re 

ANAND. (1942) 1 AIL B-E. 236 (K3D-)* ^ 

0 ^Y^'BX(h-KZ—lnfringemeiit-Buildwg- 
copyright In-Bxtension lo 

arZitects^cpyright.ifaffccted-meth^^ 

architect the author entitled to copyright— Damages— 

mtasun of. ^ t ^ c si d 

In or about 1912 ff & Sons employed the firm S U if 

as architects in connection with buildings which 
afterwards were erected on part of the premises of ^ & 
Sons In 1935 H & Sons employed M as their architect 

in connection with an extension 

The claim in the action was made by the seque s m title 
of 5 & who alleged that the buildinp put up in 

accordance with M's plans, and the T 

fringed the copyright vested m the plaintiffs ‘n the 

artistic design of the buildings for which were 

responsible and in the relative plans. The m^n deface 
was that it was implicit in the transaction between H & 
Sons and ^ that H & Sons and any architect em¬ 
ployed by them should stand authorised to do what in 

fact had been done. . ,-j ,k» 

jy/W. that (i) no such term can be implied m the 

oriuln al transaction on the facts of this case. (»») n 
archi fectural plan finds its meaning and purpose m the 

to which it is put aod the copyright vests m the 

Architect in regard to the building as well as the plat^. 
Th. der is only part of the machinery employed in 

■ ;Ee a“ Fo? copy“!2ltt4^^^^^ 


CRIMINAL TRIAL. 


damages are prssumably at large to a certain extent, the 
Court should proceed in fixing the same on the basis ol 
considering what sum might fairly have been charged 
for a licence to use the copyright for the purpose for 
which it was used and one is entitled te take Into account 
all the surrounding circumstances in exactly the same 
way as one is entitled to do in the case of the invasion of 
a common law right of property. MeiKLE v. MauFE. 
(1941) 3 AU E R. 144 (Ch, D.). 

CRIMINAL FRACTICB — Conscription by allied 

government in England — Deserter-Arrest—Dismissal 
of application for issue of writ of habeas corpus— 
Appeal incompetent as one relating to eriminal matter— 
Supreme Court of Judicature Act, 1925, S, 31. 

The dismissal of an application for the issue of a wnt 
of habeas corpus by a person arrested as a descrUr after 
conscription by allied government established m England 
is an order on a criminal matter and an appeal is aaor- 
dingly incompetent undertbe Supreme Court of Jud^- 
ture (Consolidation) Act. 1925, S. 31. Rc AMAND. 
(1942) 1 All- E.R- 480 (0 A.). 

CRIMINAL TRIAL— by Court of sum- 
tmiry turisdiction '•final"-Ordtr for costs agamst 
prosecutor-If makes prosecutor a person aggrieved who 
could appeal-order for eosts-If one for payment of 

^\Vhera'’courT*”of summary iuri.sdiction ® 

criminal charge, the order is final and the i^pof *<>« 
costs on the prosecution cannot create a right of app«^ 
Sst such acquittal. The order for costs cannot ^ 
cfw to be an oiVr "for payment of any penal or other 
sum" within the meaning of that phraM ® 
Jurisdiction and Criminal Justice Act 
lOt^ ^ 24 fl 1 so as to make the order appealable 

“rfessK-rss 

Seconi orelimlnary point 

A withdrawal of asummons on > 

(namely, that to a dismissal or an 

authorized person) is ^ pjgj of autrefois 

acquittal. The basic princip e of the pJ a 

acquit is that the person ch 6 .. twice In respect 

in peril and no there^was no withdrawal 

of the one charge* B merits but in consequence 

of the first summons on the ineriu* du < 

of an informality in ‘ laid by a different 

informality a second ,^6 «wnd infof- 

-7/!anbeIeenudto ^ of a girl of 

ojh"t:hS;e%|VoV^^^^^ 

virtue of the Vsential as a matter of lawtha 

Persons Act.l933. it was ^^terud 

the evidence should te cor denying the 

affording Upootor saw >1,= 

sn’rSind Sn.”' "3 

him that be was not teund g bad 
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CBmiNAL TBIAI*. 

soner repll«d "I know whiit you mean, but not likely. 

She plays with the Sawliridge glil." The same evening 
the warrant was again read over to the accused who 
having been told that he need say nothing answered. I 
have got you. Nothing to say.” Again at the hearing 

before the Magistrate, after being cautioned, that J® ’ V**Ins- 
was not obliged to say anything and that whatev r two ledgers which had been fraudulently brought 

said .ould ■'»»" - .f”- “* ; KiSclt" utd .ha Ravanua au.hon.L. The 

mal. he said I an not gud^ rJdge having , authorities not being satUfied, another interview took 

rJ’!Ef-advLtra'.rS''s^d:ia, ha L 1. .o i„.l h\ 'bX 


OBIMINAL TRIAL. 

full evidence (including not only the business books 
and records, but also private bank books) as may be 
required on behalf of the board, as to the amount of the 
correct liability, the boatd will not institute criminal 
proceedings, but will accept a pecuniary settlement.... 
" This having been r^ad and a copy put into 


the witness box to give evidence.. 

Held, thg conduct of the accused in the circumstances 
did not afford the necessary corroboration to * 


were produced, and there was also produced by 5 the 

working papers used in the course of preparing Jit 
returns. These revealed the fraud perpetrated in the 


did «)oi afford the necessary corroijranon lo 5 ,^. At a third 

conv^^ction. R. KerljnG. (1942)1 AU. 5 ^,Hansard extract was again read to them 

CC.O.A ). murdtr-Elta of pr<n>oeatio» in do \ and they were again given further opportunity to make 

ChOTSt 0 } _ fi.rtVipr F.v^n then there was no full disclosure. 


fenee—Evidence not aeeepfcd-^Direction to Jury 
Heetstily to direct the fury to acquit in cate of rcaton- 
able doubt in the other cndence. ^ , 

In a trial for murdei the Jury should be directed that 
if upon a leview of all the evidence they are left in rea¬ 
sonable doubt whether, even if the prisoner s explanation 

pIovS .he prisoner Is IntUled .o be acqniued ot the held out to S the assesses «eU « 5 the 

^iarge of murder and convicted only for mansiaughter. m the crrcamstanees of Ihe case. R. v. BARKER. 


further disclosure. Even then there was no full disclosure. 
In a subsequent prosecution of B and E, 

Held, that the first two ledgers and the working 
papers of B though discovered as a result of the confes¬ 
sion cannot in the circumstances be admitted in evidence 
having regard to the wording of the extract from the 
Hansard. The promise must be deemed to have been 


R. z-rPRINCE. (1941) S AU E.R. S7 (O.C A ). 

■Conviction of alternative offences—Invalidity. 

A A ^ 


A person was charged with having committed' assault 
or battery. On the.iacts proved he was guilty of battery. 
The justices convicted him in an alternative form, find¬ 
ing him guilty of aasault or battery. On appeal, 

Held, a conviction of alternative offences is bad and 
mu?t be quashed as a person may be guilty of an assault 
without being guilty of a battery. JONES v. SHERWOOD. 
(1942) 1 K.B. 127. 

_ .^ConvUlioH by Court of summary jurisdietion- 

Proper remedy where there it denial of natural juttice tt 

certiorari 

Where an accused is convicted before a Court of sum¬ 
mary jurisdiction and there has been a denial of natural 
justice the proper remedy is not by case stated or appeal 
to quarter sessions but by application to the High Court 
for an order of certiorari to qu ash the conviction. ^ 
pJrUf^lLATs. (1942)1K.B.281-(1942)1 A11.ER. 

—^^^iHconiftax proeeedingt—ConfettioH at a result 
of an indue<meni that no criminal proeeedings will be 
instituted and production of doeumentt—If eau be used 
as evidence in subsequent proteeution in respect of the 
fraud perpetrated in making returm.' 

was a chartered accountant employed by ^ an as 
sesseein making his income-tax returns. An intemew 
took place at which were present two representatives of 
the Inland Revenue making investigations as (o certain 
irtegolarllles in the returns and B and ft were present. 
In the presence of B and R the following extract from 
the Hansard’s FarUamentary Debates of 19lh July, 1923, 
was read: “Thequestion of fraud and evasion in con¬ 
nection with direct taxation is of course a matter of 
gre.'it importance to the Exchequer, but it is not desired 
that fraudulent taxpayers thoold be deterred by the fear 
of criminal proceedings from eDaklrtg spontaneoos dir- 
closure of their misdeeds and appropriate pecuniary 
restitution. I will circulate with the official report a 
statement of the practice which is followed by the Boaid 
of Revenue in the mailer. The following is the 
statement referred tot ’Where the taxpayer takes 
the initiative and vtituntarUy dUciooes the fact of 
hli past frauds and their full extent and is also 
prepared to facilitate lnveat!|atioc and to ftmiah 


(1941') 3 All- B E. S3(O.O.A.). 

- Murder—Prosecution for—Accused setting up 

self-defence but asking for reduction of crime to man^ 
slaughler—Facts diteloting a possible ease ot man- 
slaughter—Summing up to the tnry—DsUy of Judge. 

Although the ascused’s case at the trial for murder 
was in substance ihat he bad been compelled to use his 
weapon in necessary self-defence—a deftnee which, if it 
had been accepted by the jury, would have resulted in 
his complete acquittal—it is the duly of the Judge in 
summing up to the jury, to deal adequately wilh any 
other view of the facts which might reasonably ailse out 
of the evidence given, and which would reduce the crime 
from murder to manslaughter. The fact that a defend¬ 
ing counsel does not stre>s an alternative case before the 
jury (which be may well feel it difficult to do without 
prejudicing the main deftnee) does not relieve the Judge 
from the duly of directing the jury to consider Ihe alter¬ 
native, if there is material before the jury which would 
justify a direction that they should consider it- But if 
the evidence before the jury at the end of the case does 
not contain material upon which a reascmable man 
could find a verdict of manslaughter instead of murder, 
it no defect in the turntning up that mansiaeghter is 
not dealt with. Where there is no evidence to raise the 
issue of provocation it is not the duty of the Judge to 
invite the jury to speculate as to provocative inddrnts 
from the evidence. MaKCINI v. DIRECTOR OF PUB 
Lie Prosecutions. (1941) 3 All.E E. 272 (H.L.). 
Procedure—Adm'ttiMlHy of evideuee—Obfeeti.'’; 


to—When to be taken. 

The counsel for pracecuttc« in a murder trial bad 
started his opening had stated a few facta to the juiy 
and was yropoaing to open to the jury the circuinstaecrs 
in which a Compile ernftasion bad been made by the 
accused, when counsel for defence infoimed him that 
ihete would le an objection to the admiuilulitj of the 
confession. The juiy was seut out ard the qaesti<« of 
admissibility was arg««d. 

Held, the ordinary practice in such a ia‘e, if ibera is 
any objection oa (he part of counsel for the defence to 
(he admi^bUiry of a piece of evidence, la that hu 
should inform the prouecation of that fact before hand, 
and that tb* piece of tvidefio sboold rcC be opened to 
' the jeiy. But b cases like the preuaot where it is con- 
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DEBTOB AND CRBDITOB. 

veiiicnt and in which it cannot possibly result in any 
harm in its being done a Judge can hear advance arga* 
roents as to the admissibility of evidence. But in most 
cases the ordinaiy rule should be adhered to and it 
would have been very much belter if it had been fol¬ 
lowed. Counsel for the prosecution could have opened 
the facts as to the murder and various other matter*, 
medical evidence and so forth, and then simply have told 
the jury that there was some other vital evidence which 
he was not in a position to mention to them at the 
moment, but that irwould be tendered.in evidence at 
the proper time and the objection to admissibility could 
have been taken then and decided. R. v, HAMMOND. 
(1941) 3 All.E.B. 318 (C.A.). 

DEBTOR AND CREDITOR— Assig>imentof dtbt<>r's 
property for benefit of creditors—Cevenant by creditors 
Slot to sue debtor—Rights against sureties reserved— 
Surety's right of indemnity against the debtor—Enfof 
ceability. 

Where there is an assignment of the debtor’s property 
for tlie benefit of his creditors although the provisions 
of the law of bankruptcy are lobe imported into the 
deed fur the purpose of ascertaining the manner and 
proportions in which the proceeds of sale of the property 
comprised in the deed are divisible among • the creditors 
the extent of the protection obtained by the debtor by 
virtue M the covenant not to sue is dependent entirely 
on the wording of such covenant where the provisions of 
the law of bankruptcy .are not expressly or by implica¬ 
tion imported into the terms of the covenant. Accord¬ 
ingly where under the covenant the assenting creditors 
are not to sue on account of their debts but the deed is 
not to affect the rights and remedies of the creditors 
against any surety the covenant did not affect a surety s 
consequentlal'right of indemnity against the debtor 
thougli the surety was among the assenting creditors. 
The reservation as between creditor and debtor of the 
rights against the surety impoits the continuance unim¬ 
paired of the surety’s right of indemnity against the 
debtor. COLE v. LYNN. (1942) 1 K.B. 143 (C.A.)= 
(1941) 3 All. E.R. 602. 

DEFENCE (OBNERAL) REGULATIONS 
(1939), Reg. 18-B— Imprisonment under—Onus of 
proof as to the validity of detention order^Claitn for 
particulars of defenee—Sustainahility, 

Defence (General) Regulations, Reg. 18-B is in the 
following terms “If the Secretary of State has reason¬ 
able cause to believe any person to have ^en or to be a 
member of or to have been or to be active in the fur¬ 
therance of the objects of any such organisation as is 
hereinafter mentioned, and that it is necessary to exer¬ 
cise control over him, he may make^ an order against 
that person directing that he be detained.'’ The plain 
tiff having been detained by an order made by the 
Home Secretary under the Defence (General) Regula 
tlons 1939, Reg. 18-B, as a person of hostile associations 
in an action for damages for false imprisonment raised 
the validity of the order of detention. The plaintiff 
sought to have certain particulars from the defendant 
(the Secretary for Home affairs) of the grounds for 
belief of existence of “reasonable cause’—which the 

Courts below refused to order. ^ 

^/W(Lord Atkin dissenting) that the words in the 
regulation “ If the Secretary of State has reasonable 
cause for the belief” in the context point simply to the 
I Secretary of State founded on his view 

ipL relSle cause for the belief which be 
of there bemgreawnaoie^^^^ ^ 

entertains an 0 of being challenged in a 

as to reasonable cause Secretary of State Is 

of the validity of Iho d«.ntio„ and 
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EMERGENCY LEGISLATION. 

as the onus shifts on the plaintiff to prove ite invalidity 
< the particulars of the grounds of the “reasonable cause” 
'.Cannot be ordered to be given. LlVBR.^JDGB t. 
Anderson and another (1942)A.0. 206*»(i94l) 
3 AUER.S38 (HL.) 

See also GREENE v, SECRETARY OF STATE FOR 

Home Affairs. (1941>3A11.E.R. S88 (H.L.). 

DIVORCE— Dtsertion—Resumption of co-habitation— 
When interrupts statutory period. 

The mere fact that marital relations between the 
spouses had taken place .since the desertion does not con¬ 
stitute conclusive evidence of resumption of cohabita¬ 
tion so as to condone desertion and bring it to an end. 
MUMMERY f. MUMMERY. (1942) P. 107=(1942) 1 
All E.R. 653 (P.D.A). 

- Desertiors—Separation and maintenance order 

■with non-co-hahitation clause—Delelien of clause suhse- 
qutttUy—lf reconstitsdes prior desertion. 

The deletion of a non-cohabitation clause from a 
separation and maintenance order after it had been m 
full force for many years cannot automatically rwnstl- 
tute desertion. There must be other evidence of over- 
tures on the wife’s part towards a resumpUon of co-habi¬ 
tation or of the Msband’s conduct 
making any. GatWARD p. GatWARD. (1942) P. 97 
= (1942) 1 All. E.R. 477 (P.D.A,). 

- Desertiofi for three years-PreeedJng peHUm for 

j^vorce-lfean be hreien by mere offer whschssnot 

genuine to return by the other , , 

Theorinciple laid down by the House of Lords in 
plht l.Prlt, (1939) A.C. 417 (that “if ft ^7 

durincthe three years preceding the presentation of the 
iwtition a deserting wife or husband makes a genuine 
Sr tS return to‘tL other 

refuses to accept that offer, the desertion is leTminated ) 

Sat St; js S'55'? 

spouse offering to ®v'abb v. WARE- 

to State "whether* there has pntiouspro- 

eohahitotion since the Larriage—Duty to stale 

eeedingswith reference to the marrsage- 

negative fact. , .037 r. 4(l)(/0. 

The . Matrimonial Clauses Rul«, .ghall 

provided : “The fin the High Court 
stale... .(0 whether have wen ^ 

or a Court of ®“™®^^iJj"efetence to the marriage.... 
previous proceedings witn r p,.oceed- 

the effect of any decree or o resumption of 

ing.*.and whether there beei any ,, Qn a 
cohabitation since the making thereot 

construction of the role, rule clearly means 

field, the word “whethe in he ro 
“aye" or “no” and the pet don for ^0 ^ 
or state “whether or not, there bce^^ 
cohabitation as it is between the partite. 

aV42) P. 41=(mi) 3 An.E,B. 

EMEEGENOT 

m<d ^civil defence^ 
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E&XBBaiiNOY LEQISliATION. 

Motor Vehicles Order, Art. 1 required that a motor 
car shall not be unattended duilng the hours of day¬ 
light unless certain precautions were taken and it also 
provided that the article shall not apply to a vehicle 
whilst being used as a dvil defence vohicle. The 
respondent, the head A. K. P, Warden fora district ^ 
while actually on duty visiting the A. K. P. post left, 
bis own car which he used for bis private and business 
purposes unattended without the prescribed precautions. < 
He was allowed petrol and given allowances to use the . 
car in the course of hb duties as head warden. 

Heidt that the facts were suffident to justify a finding j 
that the vehicle was being used as a civil defence i 
vehicle. 

per Tu<ktr, /.—One has not to consider what was ' 
the normal or habitual or general user of the car in 
question, but the purpose for which it was at that j 
moment being used. WVLES v. BaNFIELD. (1911) 
2 AU. E.B. 791. 

' ■ 'Hats Ordinafue — Ptrstn 'uiing' agritultural 

land (or tkrtthing torn required to erect fenee imftne* 
trahle to ratf^PenoH merely presiding mathifury and 
a mechanic'—If'uiinit the land to at to heliable for- 
failure to erect fence. 

The Rats Ordinance (1940) required the person 
using agricultural land for threshing corn to erect 
around the land a fence impenetrable to rats. A person 
who has merely undertaken to superintend the operation 
of threshing the rick, to provide the macbineiy and to 
provide the services of a mechanic to work the machi¬ 
nery, can rightly be found not to be using the land. The 
person who was using the land was the occupier, i.e., 
the farmer. The person supplying the machinery can¬ 
not in the circumstances be liable for failure to eiect 
the fences required by the Rats Ordinance. ChapfeLL 
V. RUNDLB. (1911) 2 All. B.B. 774 (B.B.D.). 
BVIDENOE — Plainti/ft employee't 'proof' of evidence 
—Death of wilnett—Proof not admhtible as witnett was 
Party interested. 

A proof of evidence taken from an employee of the 
plaintiS while proceedings were pending, cannot on his 
death be admissible in evidence, as he was a party “in¬ 
terested" in the proceedings within the meaning of the 
Evidence Act, S. 1 (3). PLOMiEN FUEL ECONOMISER 
Co., LTD. V. NATIONAL MARKETING CO. (1941) 1 

AU.EB. Sll(Cli.D.). 

BBEOUTOB — Administration action—Arrears of 
alimony due to widow—If recoverable in administra 
tion action 

Arrears of alimony due to the widow are not recover' 
able in the administration of the deceased's estate and 
the widow cannot therefore maintain an action for 
administration. Pe WOOLCAR : V'OOLGAR v. 
HOPKINS. (.1942) Ob 818-(1912) 1 AU- E.B. 6SS 
(ObJD.). 

TAOTOBIES ACT (1037), S. 28 (1) (■>- 
Duty to provide lifting tackit free from patent detect— 
Slipping of an empty tray due to improper ^d/ustment 
of the chains of the tackle — fn/mry to plainsif—Lia¬ 
bility. 

S. 23 (1) (e) of the Facturies Act impuecd a duty on 
the owners of a factory to provui* lifting tackle free 
from patent defects. A make-shift sling used for 
raising and kiweiing goods was conceded to be a 'lifting 
tackle* within the meaning of that expression in the 
section. Wheic an empty traysllpped off and Injured 
a workman on account oi the differeace in the adjust 
mc-nt of the length of the chains of the sling, held, that 
It amounted to a 'patent defect* and the defendants men 
liable for breach of a s(;>tutoiy duty. DawSON j 

MURtx I.TD. (1941)9All BB.78H.K BJ).). 


UIEE PUB0HA8E. 

——S. 21 (7)—Duty to take 'tffetUve steps' to 'ensure' 
that crane does no* approach within 20 feet of plate 
■where employef s work—If discharged by exhibition of 
warning notices. 

The duty imposed by Factories Act (1937), S. 24 (7) 
is absolute to take effective steps to ensure that a crane 
does not approach within 20 feet .of any place where an 
employee is working and it cannot be construed that the 
employers should only take reasonable steps to secure 
the safety of the employees. The employers are liable 
if any accident occurs by reason of their failure to take 
such effective steps. The fact that the victim was well 
aware of the danger or that a notice had beexi put up is 
of no avail. LoiINGA p. NORTIL Eastern Marine 
Engineering Co. (1941) 8 AU. E.B. it (E.B.D.). 
ClABNISHEE Assignment of debt prior to 

order—Not completed by receipt of notsee by debtor— 
Effect — Ptiortiits—Egtiitable assignment. 

X and y obtained judgment against A for £ 3l3-14r.- 
9i. on l9th June, 1939, for costs of an unsuccessful 
action brought against them by A. On l5th June, 1940, 
tiiey obtained a garnishee order nisi on some money 
owing by C to A, which was served on C on 17th June. 
A had on 14tb June, 1940, the very day he recovered 
judgment against C/assigned the amount doe from C to 
N who received the assignment the next day. On l7»h 
June, A and H sent notices of assignment to C who did 
not receive them until l8th June. In the circumstances 
X and y claimed that (1) the alignment to H was 
void and a fraud on them and other creditors; (2) 
alternatively that at'the date on which their garnishee 
order became effective (ix.) I7th June. 1940, IPs title 
was incomplete, in that the assignment to him was only 
au equitable assignment until completed by notice to the 
debtor, and that, since it was given without considera¬ 
tion it Was of no avail ai against their lights under the 
garnuhee order. On the evidence it was found that // 
was a bona fide creditor of A. 

Held, that (l) the assignment to II was not in fraud 
of creditors; (2) the assignment was not complete as 
legal assignment til) the receipt of notice of it by the 
debtor on l8th June, 1940: (3; though the assigament 
had not been completed by notice according to the 
provisions of the Law of Property Act, l925 ool7th. 
June, when and V served the garnishee order, it 
operated as a valid equitable assignment by which the 
lights of X and K under (he garnishee order were post¬ 
poned to that of H. A judgment-creditor is in no better 
position (ban the assignor and can..ot garnishee any¬ 
thing which the assignor Auld not honourably deal with 
by reason of the prior equitable ■'jiilgnment. HOLTn. 
HEATUERFIELD TRUST. LTD. (1942) 2 E.B. l-> 
(1942)1AU£ B 4^^BB.). 

HABEAS Xelease of person 'frested 

under sHWtlid order—Re arrest — IfharrtJ-^ primApl* 
of antrefms acquit. 

Whete OQ the lj»ae of writ of kahtas ■ rpi.s a pet* 
900 detained under (he Defence Retmlatiom baa be^ 
released ou the ground that the prc-reqaisiiet of a lawful 
detention have not been croirlicd with, ih- rilucipleof 
auiref.,iu^gmst\» not -i p.uaUe and will t; t bar. 
subsequent detention. R V. HOlfE SECRETAr\ • 
parte hVtiV. (1942)2 E.B. 14• (1943) 1 AUE B 
378(O.A.). 

HIBB BllBCHA£E'~/*r'»Wi/i.in fc:ymtnf ef a 
minimum .■.m.'umt if arhste rtiarKcd a ((ai^n u-ukti 
i eerta-r period—Whthrr penalty o.r 
damjitt—Pr.ViSi.'n » ' ir feaud tf banktufiiy ,'atrs. 

By a et mmon foiaji ol hire peithase agreement .4 
company (the iwrer * sjtrml to let ar-( >’oorr-pany (tbe 
hiief) agieed !.<> Mre cenaln a^irlr* of tWcorJ-lutd 
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HUSBAND AND WIFE. 


machinery. It was provided that a sum of £252 should 
be oaid on or before delivery of the goods and that a 
total rent of £l.l08 ]Gf. should be paid by 12 monthly 
instalments ot £92-8/. each, the hrst instalment to be 
paid one calendar month after the date of the agree¬ 
ment, and that the period of hire should be 12 months 
commencing from the same date. Then by another 
clause it was provided that if the hirer should return the 
coodi or if the owners should retake the same before 
the expiration of 9 months from the date thereof, for 
any of the specified reasr^ps, the hirer should pay a 
further sum which with the previous payments made by 
him, should equal the sum of £l020'l2r. by way of 
compensation for the depreciation of the goods. Alter 
the delivery of the goods K the hirer company went into 
liquidation within 9 months and X the owners claimed 
the consolidated sum of £1,020-12/. from the liquidators. 

f/gU that (0 the amount claimed was neither a 
penalty nor liquidated damages and even if it were U 
was a genuine pre*eslimdte of the damage sustained, it 
was a separate contract to pay a certain sum in a certain 


. INCOME-TAX AOT (1918), Sch, B. 


». WiLMOT. (1942) 1 K.B. 210»(1942)1A11,B.R. 
85. 

INCOME-TAX ACT (19X8). Sch. D. CaseBl and 
H— J’irm taking in neio partner—If ettter in the 
carrying M of business by old firm attd sueeession by 
nrui "person"-‘Liberal as against literal construction. 

The Income-Tax Act (I9l8), Sch. D, Cases I and 11, 
R. 9 leads as follows:—“If a person charged under this 
scheJule ceases within the year of assessment to carry on 
the tradoi profession»or vocation in respect of which Jhc 
assessment is made, and is succeeded therein by anotner 
person.The Commis¬ 

sioners shall adjust the assessment by charging the 
successor with a fair proportion thereof from the time 
of his succeeding to the trade profession or vocation and 
relieving the person originally charged frorn ^^ 
amount:. ."In ‘he case of a stock 

brokers business carried on for part of the year by 
BpCzsAD in partnership and for the next part of tne 

year byand Ey . jn 

vftia a -.-. * • Mild (Lord RusUll of Killinutn^ dissenting}^ that in 

was a separate contract to pay a certain sum in a wtmn ^ 9 be construed in the popular 

event and that event having happened the bwame , the^ a technical sense and the firSl partnership 

payable; (2) the claim was not one in fraud 1 ^ deemed to have ceased and second partnership 

mptcy laws as it arose in a multitude of cases only one , mu ^ deemed to na ^ ^ ^ 

of which was the “qa'datton of the c^pany. ^ A^EX ^ Income-tax commissioners ». Gjbbs. 

Supply Co., ltd. (1942) 1 Oh. 108-(1941) sal ^ ^ 402=(1942) 1 A11.B.B- 416 (H.L.). 

B.R. 473COh.D.). , _Sch. D. Case Vl—Motuy realised by sale of 

HUSBAND AND | 


f^^-faured m.i,stenance of f^ 

husband's estate-Law Reform Act, 1934, A. 1. 

Where a wife proceeded against the administrator-oj 

her divorced husband’s estate m respect of 
m\i,,.ena,.ce payable tor tl.e joint lile of the hnaband 

“"iSt'that tvife bad no canse of action kept alive by 

SotLe P.'65=^(W2” 1 AU.B,B. 

234 (P.D.A. 

TMOOME TAX— Ass/ssabie 

—(1933),.5. 31(3). a 

A co-operative Tt,te yea, an 

arnnTfrom of its ptoSts, in proportion to the put- 
chases made by the asse^ee. 


——JSCU. */. VJ*DW **- ‘'‘•'■•'f - -, ' . _ A. 

right to have mares served by a 

J,e, see—Whether of income or rmnut nature—Assesta 

C)n’the death of his owner when X a famous ia« 
horse was going to be sold, a number of race horse 
owners derided that they would 
order to prevent^ being taken 
AivordinaW. they empowered one G to bid for a on 

fhrShllf! vJie. tb'e purchase by ^ 
owners made a written (X» 

them subscribed a sum of £53.0M (£4/.^ tor 
Price of the horse and the remainder for working 
-.wA TTarh owner took a certain number of shares. 

In^accwdance with the ^reement ««« 

'"®'®*! AL saUabS onhe mares which might 
to stand, and ‘he saitammy . had no mares 

be sent to him. Subscribing owners who had n 


Sis Ti£rj.r, “ 

Tno^ of vTew o S It was a ‘return’ .aestion of the assessability of the^am 

rom the point ot view 01 

^r^ducount 0^ lhe''pii« which mus' 


10 him of part ot tne pric p,ice which must 

fore it is a rebate or on me 

be included in tbe taxable! popB v. BeaO- 

S 31 (3) of the Iinance Act, 

MONT (1941) 3 All. B.B. 9 (K.B.D.). 

f„r-Computation ^hips. From time 

A company owned a fl . btcome un- 

to time ships which ^.^re sold and re- 

suitable for the co^ * in the 

placed by others. f^f one ship the allow- 

year of assessment. In ^ sale price was 

ances for wear and tear .. ujjg the case 

other two ships. . 


nominations to other owners01 ^lised by 

question of the f 

the subscribing owner by ^ realising the fruit 

of the horse and the 'LEADER S'- 

^?tiNC.L“a942) k’b"6»=(1942) 1 AU.E.E. 436 

— sL D, oa™ 

in nru/spaper—Assessabslt y received a snni 

Where an assessee a „ ^is jifestory the true 

of money for the serial ^ ^ gjie of copyright of 

nature of the ’ta“sactio of capital but the 

the articles resalting m .-leofthe copj’right being 

performance of ’J^iSherefore is of a revenue 

subsidiary thereto. The r^ipt VI 

nature assessable UQgps v. HOSSBY U* 

(W‘« 1 ’ 

'^^ilh^B-iommutaiion of salary and Pi^nons- 
Assessability of amount recAved. 
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inbu&anoe. interest. 

A company agreed to pay its ™»^King director; *'■ f 

£6,000 per annum and a pension of jC^iOCO per annum 5»C1941) 3 AU E.B. 
for ten years alter he ceased to be managing poltcy-UmtrucU^ 

Subaeqnenlly be agreed to release the company from the ' and sailtnz m comoy-StrnfidtHg not due to ntgli- 
obligation and to Jeive as managing duector for 12.000 | gintt of thou on ioard-Lots whether due townr rtsi or 
per annum and in consideration the company agreed to ! >nonne •’‘eh. 

pay him £>10,000 in two equal instalments. i A motor ship which was requisitioned stranded while 

field, the payment in commutation of the pension 1 filing m convoy and it was found that the stranding 
will be assessable as a profit from the assessee’s office, was not due to the neghgetice of the people on board 


Wales (INSPECTOR OF Taxes) t .Tilley. (1942) 
2 S B. 169»(1942) 1 AU.B.B. 465(E.B.P.)- 


and that subsequently the ship was taken some miles out 
of her course by a tidal set. In a claim by the owners 
for Indemnity from the Minister of War Transport a 
INStTBANOE—“/«.rar<J«rr against liability to work' i ^ase was stated by the arbitrator for the opinion of the 
men—'Question tst proposed fo/tn "Are your maekinery 1 King’s Bench. 

etc., properly fenced and guarded and otherwise in good Hold, that the loss was caused by the tidal set and as 
order and eondilionV'—’/f refers to future eonditicH — the warlike operations could have had no effect on this 
Condition in policy that assured shall take reasonable the loss was due to perils of the sea and not the conse* 
precautions to prevent accidents—If discharged by qaeucc of warlike operations. (1941) 2 AlI.E.R. 776 
ulteting competent fortsnan—Accident due to negtigenee , iK.B D.). reversed^ THE COXWOLD. (1941)3 AU.E. 
of foreman—Effect, R. 214 (C.A.). 

In a proposal for insurance against liability to em- ; « ‘Misrepresentation or concealment of a material 

ployees one of the questions asked was “are your 


machinery, plant and ways properly fenced and guarded 
and otherwise in good order and condition"? and the 
answer was "Yes". In the policy of insurance was inter 
alia-i condition that “the assured shall take reasonable 
precautions to prevent accidents and to comply with all 
statutory obligations/’ The insured employed a foreman 
who was obviously i competent and skilled man. loan 


fact—Effect—Road Traffic Act (1934), S. 10. 

Under the general law of insurance an insurer can 
avoid a policy if he proves that there has been reisrepre* 
sentatioD or concealment of a material fact by the 
insured. What is material is that which would influence 
the mind of a prudent insurer in deciding whether to 
accept the risk or fix the premium. If this be proved, 
it is not necessary further to prove that the mind of the 


action for indemnity under the policy for liability to a actual insurer was so affected. But under S. lO, Road 
workman by an accident due to a defective scaffolding [ ffaffic Act (1934) the general law is modified and the 
subsequently set up. insurer if he wishes to avoid the policy must establish 

(1) the question in-tbe, proposal form and the | il^^t the matter relied on was “material’’in the 
answer thereto merely relates to the moment of time ^nse that the mind of a prudent insurer would be 


at which the proposer is answering it and does not ex¬ 
tend to the future condition of the machinery, plant and 
ways during the currency of the policy: (2)byenlrus* 


affected by it, and (2> that in fact the underwriter's 
mind was so affected, and the policy was thereby ob¬ 
tained. Zurich General accident and inability 


ting to a competent foreman the task of providing suit* . ihsuRANCB Co. LTD. v. MORRISON AND OTHERS, 
able and sale material for scaffolding and by selecting (1942) 2 K.B. 63-(l942) All. E.R. 629 (O.A.) 
suitable maletlals for the job the employers took the 


reasonable precautions imposed by the condition and the 
insured are not in breach of the condition if the fore 


■Society given power by rules to institute legal 


proceedings on behalf of snembers—Failure to irutitute 
re not m oreacn 01 lue uonuiuou .» luc .v.c p^^,,ji„gSocsety when Isable. 

man is in fact neg'^t jn carrying out «"* x society was established for the definite object of 

fl8=fl941'l 3*^A^^ I administering on behalf of its members the provlslooi 

MOYLE. (m2)lK,B. 66=C1941)3 A11E.B. SO* 1 of ibe National Health Insurance Act. Aruleofthe 


(O.A.). 


society provided that “the executive committee of the 
society shall have power to institute legal proceedings 
on behalf of members of the todety in where it 
may deem it advisable so to do, and may direct the in* 
stitutinn of any legal or other proceedings or inquiries 


Marine insurance policy—Clause exempting 
liability for frustration of voyage—Seuttling of 
German steamers carrying goods—Right to recover for 
eonstruetive total loss of cargo insured under policy. 

A marine insurance policy covered war risks as well which it may consider desirable in the interests of the 
as marine risks and the policy cwiUined a ' frustration j eocieiy or its members.’ A member invoked in s road 
clause’. The policy was warranted frc« of any claim ' accident suffered severe personal injuries. He claimed 
based upon loss of, or frustration of the insured voyage | in an action against the society that the society bad been 
or venture caused by arrests, rctraiiits or detriment of ' guilty of negligimce, in that it bad assumed on his 
kings, princes, peoples, usurpers, or persons alttroptlng behsll responsibility for taking legal proceedings to 
to usurp power. The goods were being carried on recover damages against the other party to the accident 
German ships which were directed by the German j —namely » County Council by one of Us drivers—and 
Government on the outbreak of the war to take refuge 
in a neutral port or if possible return to Germany with 
the cargo or as a last resort to scuttle. The masters of 
the vessels ultimately scuttled the ships. In actions by 
the owners of the cargo against the nnder-writen, 

Held, affirming the decision of the C. A. in (1940) 


in breach of its duty had omitted to commence lb< 
proceedings within the t^iod of six months sllowed by 
the Public Aotbotliies Prolcaion Act, 1893. He dalmed 
that as a result of that delay the chance of ubtaiolag 
damages was lost to him. 

Held, that the rule did n^i impose on the committet 


4 AU. E.R. 395, that Iht insured in etch case was entl- : any obligation whatever to militate legal proceedlisgs oa 
tied to recover under their respective policies as each of' behalf of members. It gave the committee power to do 
them had suffered a constructive total Iocs of the goods ; *0 only In ca^ where It U adm^ 10 to 

through the action of the German Goveroment. The 


frustration clause afforded no defend to the under' 
writers and the deviation was not tqch as would prevent 
the assured from recovering under the pohoes. 

Y. D. l94>-74 


do BUTLER ALCOCK. (1941) 3 A11.B3. 4U (0. 
A.). 

INTEREST—c'ijr/ief order txlent os le imorest— 
/•rr«Y»r 
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LIMITATION. 

Though interest is not mentioned in a charging order, 
it is nevertheless payable because when the Court has 
once decided that there is a charge the sum charged 
must bear interest. STOKER v. Elwell. (1942) Oh. 
243=(1942)lAlI.E.E.261(Ob. D.). . 

IfIMITATION — AcknowUdgoneni^Debt mintiontd 
by debtor in Inland revenue affidavit and itatement by 
debtor't solicitor to truitee in bankruptcy of creditor-— 

if atknowledpnent. /., n nnn 

In June, 1929, Mrs. B. H. repaid, out of the * lO.OQO 

lent to her, by her hu-^band B. H. the sum of £ 1000. 
She died on March, 17, 1931 having by the will dated 
October 16,19l8 appointed her husband (3. H.) the 
defendant, her sole executor, and having after giving 
specific legacies and a pecuniary legacy, devised all the 
residue of her real and personal estate to the defendant 
absolutely. In his application for probate the defendant 
swore the usual Inland revenue affidavit in which he 
gave particulars of the estate of the deceased and in the 
list of debts due by the deceased was included the sum 
of ;^9000 due to B. H. (the defendant) Probate of the 
will was granted to the defendant on May 20.1931, and 
on March 14, 1935 he was adjudicated a bankrupt. 
Thereupon this debt due to him from his wife vested 
in the trustee in bankruptcy. In June, 1936, the solicitors 
for B. H. acting in his capacity as executor wrote a 
letter to the trustee in bankruptcy mentioning 
with a statement of account, that there was a possible 
claim for the i 9,000 the balance of the loan he had 
made to the deceased, dn an action by the trustee m 

bankruptcy, , , 

Hetdx that the debt was time barred and 


PEACTICE. 

PATENTS— against resale of article beloio 
a fixed price — Breach—Crucial time of knowledge of 
restrictive condition—Whether time of purchase or of 
resale—Practice—Certificate of validity of patent— 
When to be given, . , ’ 

In an action to restrain the defendants from selling 
ffillelte blades, manufactured by the plaintiffs under 
their patents, at less than certain regulated prices, 

//eld, that the burden lies upon the patentee to show 
inter alia that the defendant had the restrictive condi¬ 
tion brought to his notice at the time when he acquired 
the patented goods and it is not sufficient to show that 
that condition came to bis notice in the Interval between 
his acquisition of the goods and his disposal of them. 
Columbia Grapkoplunu Co., f.td.v.Thomos. B.P.t-- 

^^ffeld^ further, that tht Court should not as 
arHatler of practice or custom grant a certificate ot 
validity of a patent in a case where theie ha? been no 
effective contest, merely on prima ®: 

validity being given. GILLETTE InduCTRIE^ LTD 
BERNSTEIN. (1941) S All E.R- 248 (O.A.) (1 
1 Ch. 46. 

^^.tSmCfZ-Appeal-Collisiont at 
menl of liability between joint ion-feasors by trial Judge 
-^Power of Coufi to x>ciTy* , 

^.Xidinghow much a ship is to blame for a colh- 

sion the Court bas to decide a question 

much one of fact as is the question whether she « to 

blame at all. If an appellate ^ourt is of opinion tM 

the trial Judge has taken a wrong view of, 

decrees of blame to be attributed to the colliding vesse , 
degrees oi to <» ve effect to 


Held, that the debt was time barred and [j! ^hI?*not oidv'ihe right but the duty to give effect to 

affidavit for probate nor the fbdtoi's letter cons. i ^ CERAMIC (OWNERS)- v. TESTBANK 

an acknowledgment of the debt as neither of ^ Its (1912) 1 AU.E.E. 281 (0.&.\ 

made to the creditor or bis agent nor, did ei h^ ^Ink- ' iy Couft 

constitute a promise ^ i'tno 1 AUBE. ’ its discretion—Interference in appealhen P^' 

RUPTCY V. BOWRING HaNBURV. (1942) ADoellate authorities ought not to reverse the order 

616 (Oh.D ). by a lower Court in its disaetion merely 'bey 

medical eZi would ib^mselves haveeuarcise.1 .heor,p„«l ter », 

ter on the ground that member ^s », r 
guilty of adultery—Council if bound to 


wouW lo^^niseivej) nave exeit-utAi , 

had it attached to thenK in a difftrenl ^ 

appellate tribunal reaches the conclusion that ihe^ 
hTbeena .rougful exe.ci^ of d,.«eMon rn ^ 


ter on the ground that ^tker had it attached to them, in a amereni 

guilty of adultery-Council if bound to hear other tribunal reaches the cleat conclusion tlu^ 

evidetue in the inquiry. • o "Hue inauity’' has been a wrongful exercise of ..ip. 


evidence Induced by refusal did 

fJiUt inouUy as required by 

not entitled to accept the finding 

the Act. uivesiigation by a competent Court 

. nS rLh he^dnE. the general medical 
cS.1. (W?« 2 K b" 261 = (W42) 1 All.E.B. 668 

SEyWoBES , ACT 


er on appeal may oe jusitneu. . 

29 Ch.D. 50. Ref to; (1940) 2 K.B. 123. Reversca. 

Charles OSENTON& Co. r*. JOHNSTON. (1942) 

end ^ 

urvius »r«rar in th, wen-tf «(/.» r« * <W"' 

“ A l"r',“,"rivo. b, .ho defendant, rm army driver in 

Bb» charge of i! coiiided .ith “ ^'somrEdsTreiative 
piainliffs >”.<1 ueZ by^and other per- 

1_ who were With him. In an acti > 


BrUi^Pal and interest of earlier notes carrying high 
Vatts of interest consolidated into new loan at moderate 
iHteJst and sued on-Power of Court to reopen the 

'Tre2^e«d money-iender having ien. 
iniereefof l50 cenb per^annum 

further advances at h g consolidated 

'Zl:, te forZ'rcipai a"1 

Lenders Act* S. I U « J againsl the harsh and 

back to the first note and renev s ^ 

unconscionable ra e «f 

SON. (1941) 3 AU.B.R. 128 (O.A.). 


who were with mm. -frea^uiv Solicitor 

enSe^^^^ran^ for .be^^^"^Zon « 

out of i“"sdiction on smiw .,j 

Held, ‘hat the delay caused by 

England of the defenda „as likely to cause grave 

the aciion f accordingly s^b a 

SSlb“dd no^lS olS«d COPPib OTHERS n. 

y°l^<rTie, ef iummen, runner i, ii^ 
7/„L Zil-Unti’ of Snpr.nn Con.i 0. IX 

R. 14 -^ ( 1 ). 
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SELECr ENGLISH CASES. 


P&AOTIOE. 

A soldier in His Majesty's army who has been taken i 
prisoner during the war and is detained in enemy terri- | 
lory, is not an “enemy" In any sense of the word and | 
therefore service of summons of an action against him 
cannot be dispensed with under'the Rules of Supreme 
Court O. IX, R. 14 B (1). VANDYKE v. ADAMS. 
(1942) 1 Oh. 166=(1942) 1 AILB-B. 180. 

.. m~£xteulion—Stay order — Subseque>it variation 
of the order as to amount of seeurity —A^£> iurisdietion • 
to mahe after orders passed and entered. 

Where on an application for a stay of execution pend¬ 
ing an appeal, a Judge has exercised his jurisdiction as \ 
to the amount of security which should be given and as | 
to the time within which the security should be given 
and the order as to stay has lecn passed and entered, i 
the Judge is functus officio and has no. jurisdiction to 
vary the order. The only rcmerly to get the order varied 
is to go to the Court of Appeal. Re V. G. M. HOLD* * 
INGS, LTD. (1941) 3 AlI.E.R. 417 (Oh D.). 

- Judgment—‘Debt not immediately payable — : 

Property of value proportionate to debt to be charged. | 

Even though a debt is not immediately payable the j 
Court has jurisdiction to make a charging order in i 
respect of it. But such jurisdiction must (^exercised | 
with the greatest care, as a charging order for a debt 
not Immediately payable is a form of execution. It will 
not be a proper exercise of jurisdiction to lock up a dis- 

E roportiouate amount of property to >4ttisfy a small debt 
y reason of the apprehended failure of defendant to 
satisfy the terms of a judgment. ROBINSON v. BAILEY. 
(1942) Oh. 268=(1942) 1 All-E.R. 498 (Oh. D.\ j 

Jurisdiction—Objection not taien—Duty of 

Court. 

If a Court is itself satisfied that it has no jurisdiction 
to entertain a cause it is its duty to give effect to that 
v^w, taking if necessary the initiative upon itself. 
((1906)2 K.B. 119]. Benson v. northern Ireland 
Transport Board. 11942) A 0.520»(l942) l AU 
E.B. 466 (H L.). 

•Particulars— Claim for special damages fo^ 
wrongful dismissal—Particulars from plaintiff of j 
other employment after dismissal and period of reason-\ 
able notice—'When to be ordered before delivery of 
written statement—Rules of practice—Jf can affect 
discretion of Judges in special circumstances. 

In an action for damages for wrongful dismissal the' 
pluntiff claimed reasonable notice and averred special 
damage. Where a plaintiff alleges special damage be 
ntusi give sufficient particulars of it. He must state 
cither that he has not earned any remuneration in other 
employment during the relevant period or that he has | 
done so and any form of pleading or any particulars 
given which do not brine to the clear knowledge of the 
defendhnt which of the two implicit statements he is 
going to rely on, is embarrassing. Also the defendant ■ 
is entitled to have particulars of what the plaintiff claims . 
to be reasonable notice. The ordering of such particu¬ 
lars before delivery of defence is desirable to enable ' 
defendants to decide whether they will pay money into ; 
Court and if so what amount and plead the same in > 
Jefenre. There is no rule of practice that particulars , 
of special damages cannot b« ordered. 'Rules of practice 
grow up and justify themselves as indicating ih.u in the ' 
ordinary case judicial discretion will not beexenn»ed in j 
.1 particular way, but no such rule of practice can be j 
binding where complete discretion i' given, and if a 
Judge considers that an order should lx made in the ' 
special liamnistances of the case before him, be i* cer¬ 
tainly not U'ond to follow rules of practice of that 
kind. Monk :. Redwing Aircraft Co. t,l942) 1 
K.B. 182- (1942)1 A11.B.R. 1S3(0.A.\ 
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TOETB 

—Reference to Offi.ial Referee—Investigation in¬ 
volving question of negligence of professional persons— 
Absence of appeal on findings of fact by referee — Exer¬ 
cise of original discretion by lower Court—If can be 
intertered with cm appeal. 

Where the findings of an Official Referee on questions 
of fact will be final and no appeal was permissible, in¬ 
vestigation involving question of negligence of profes¬ 
sional persons ought not to be referred to an Official 
Referee thereby depriving the right of the party to be 
tried by a normal tribunal with a right of appeal. (1940) 
2 K.B, '.23, Reversed. CHARLES OSTENTON & CO. 
V. Johnston. (1942) A.0.130(H.L.). 

RAILWAYS ACT (1921), Sch. Ill-Amal¬ 
gamation of Railway Companies—Dismissal of some 
employees as a measure of retrenchment which would 
have been done even if there was no amalgamation—If 
entitles such employees to eompensation as for "dismis¬ 
sal on account of the amalgamaticnf'. 

Sch. Ill of the Railw'ays Act provided inter alia for 
compensation for existing officers and servants who suf¬ 
fer damage “by reason of an amalgamation of Railway 
companies." It was found that certain employees were 
dismissed after an amalgamation to reduce expenses 
and that they would have been dismissed even if there 
bad been no amalgamation. 

Held, on a construction of the relevant provisions of 
the schedule, that the employees were not entitled to 
compensation as they did not suffer damage by “reason 
of the amalgamation." BORMaN v. London and 
NORTHEASTERN RAILWAY CO, (1942) 1 AII.E.B. 
442 (K.B.D.). 

SOLICITOR—Retainer—^Client a company carrying 
on business in territory since occupied by enemy— 
When determines retainer. See ALIENS. (1941) 8 
AlI.E.R. 419 (CA-). 

TORTS— Damages—Pension from other funds—If 
can be deducted from dam.agts payable under P'atal 
.iecidents Act. 

A widow claiming for Che estate, and for herself and 
two children under the Fatal Accidents .^ct, claimed 
damages in re.'pect of the death of her husband, alleged 
to have been due to the negligence of the defendants. 
The defendants admitted negligence and liability. On 
the question of damages, 

Held, in estimatirg the damages to which the family 
are entitled deduct'ons have to he made in respect of 
pensions paid to the widow and the children from some 
pensions fund. The pos»ibiltt) of the widow’s death 
and that of the children and the widow's re-marriage 
must also be taken iito account, in fixing the amount of 
damages. LORY t-. GREAT WeSter:^ RaiLW.ayCO 
(1942) 1 AlI.E.R. 2S0 (E.B.X>.\ 

Defamation-Slander of Women Act (1891)— 
ImputaiicM of lesbianism r.'.: ca yman—If amcK-its fa 
impuiaiicn af .n. iastity whe.-A vnll be <fcfiomaHe with¬ 
out pro f 'f special damage. 

The imputation of lesbianism to a «,..i is an im¬ 
putation of ''unchattily*' within the meaning of lb< 
Slander of Women .Vet (l89l) - d ,.*n su.'.< .* in 
an action for .liC’ fersiander r..->lbwitl - ', , ;i.at 

nopecuniary danUe*^ had been pit--*'. ! or pr ‘cj l.v 
her. KERR r. K.\SNEDY. (1942) 1 SB. 409< 
(1942) 1 AU.B.B. 412 CK.B.D.L 

Ra.-tfc} .i-.-idcit If.- r.' p.::-... e,t .-c 
hftimgticllt—bfcH engaged cn the c' Hm-e’-.c-. 

called ‘..^;•::^-.:—E'id.'c:e *f exfet- it;.. !S.:~- 
Value. 

In an .... iJent the pls-.niiS is r. t . .il . apcii t.j 
pto^« i^'t'i'ely ht.'-. tt,« r.'c!de-t l;.ci’pmrvL Where 

• eitlT V-.’ .illed any cf *Vc rrrr c: !b ‘ i'"- 
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TOKTS. , '-fOSTS. 

when the accident, due to defect in the lifting tackle,; A child escorted by the plaintia tan forward to cross 
took place irt a factory and both sides relied on expert , the road. The 

evidence if the glaintifl’s explanation is the mote pro , along on his motor cycle at a speed exewding 23 miles 
bable ^e the Court can accept his case and find in bis ' per hour. Plaintiff ran out to ^ve the child bom ^ »g 
favour. fd^41) 2 All.E,R.784, affirmed]. DAWSON f struck by the motor cycle. The defendant cleared the 

MUREX, LTD. ( 1942 ) 1 A 11 .B.R. 483 (C.A'.). 


.Libel—Borough council meeting—Agenda in 


notice containing copy of committee'i report eontaining 
defamatory statements—Trammission -ta public libra- 

rits-Bublication-Whetlur privileged. „ ; IS accrdentTwharthrplain'liB dVd'was a'natural and 

After the discovery of a shortage of petrol at .himr to do and there was no contributory, 


child but struck the plaintiff and injured her. In a claim 
for damages, 

Held, in the circumstances, the initial wrong was on 
, the defendant who was approaching the aoss load at 
too great a speed and was in law solely responsible for 


to the loss oi me pctroi anu lu icpun luw.cw... 

of the convicted employees had during the trial made . - - -- • r.:../„ 

statements tending to implicate a number of bis fellow across road on account of bomb damage Liability f 
feinolovees and in their report the committee set out a failure- to keep the obstruction lig/Hed. 

Hstofbie names of such employees including those of' VVhere the local authority places barriers acro^ 

he Plaintiffs. The committee stated that the accusa- , road on account of bomb damage it s ^uty *o keep 
ions had ^en reiterated before them and that theem- the obstruction lighted. H P^ne 

!=" ur ; &"r '=r 

X—"slrj 'rsss: ‘-.r,;.i “ ssr. 

Res nS including the plaintiffs should 1^ , All E-K. S04(0 A.), 
removed from their existing positions and transferred, - Negligence—Master and 

ift other Dositions. The town clerk sent a notice of a Attrol at garage-^Driver lighlingcigarette 

meeting of the council to consider inter alia the report . tj^gawifig away match which started a fire-Ifaet 

of the coiumiltee. Copies of in course of employment. fhe anoellant corn- 

full copy of the commitlte’s report were affixed near the ■ respondents were insured by the appellant corn 

Sr of the town hall where the council was to meet „ yiity to third parlies arising from 

and were also sent to each of the public libraries m he ,,,sed by t^he use byJhemof a 

?Woueh in accordance with long standing 'etrol tanker belonging to »hc respondents. On 

J^moved and authorised by the council. Ih an action P 1937, this tanker which was beingdnven 

approved ana alderman and councillors 8 emolovee. one A had taken -on board a 

brthfplaintiffs for damages for libel *‘'*S'ne ‘h^*be , ^^^,5 of 300 gallons of petrol at the Lanie deprt 

defendants meant that each of the plaintiffs .had been a , Ltd., for delivery into the storage tank of 

r.oriv trt the stealing of the petrol, held, that the P“b'' ^atherwood, a garage proprietor of llelfwi. /> 

i-M Jnn was not privileged as there was no duty or ; tanker to Belfast backed it into the Cathcr- 

nterest to make the communication to the ^7®'® wood’s garage, inserted the norzle of the ^ell.very hos^ 
at tba R- DE BUSE r. MCCARTHY. (1942) 1 Manhole of Catherwood's tank 

K.B 166= (W12)1 AU.E,B. 19 ( 0 .A,). L ,he slopcock .t 'I-® 

ss3|5“S=S=^: i ligigSEsSI 

“SS s-s? 

m order to call on a tenan ^ contended that D was the servant of Holm« « 

d. ective .gains, ^he on-ners ; ,h. ,es,»nden.s by virtue 

)i tneineers responsible for ‘inspecting the lift 1 between them which provided ’ *\bout the 

andthe yeers r po and lubricate the mecha- employees of the respondent enB^gj^^J^^Y/orders of 

every month to adjus^t^cie^^^d the day before the delivery of petrol should 

ssre'^.uti’ o^fb/s^ciS^is s: 

'4 'Se e'ulfu'ef kiund by .be nteebau.c | .be ..^udeuts sb.M SSS"' 

™rLrno‘f.iawa?:'TbrpSr.bXnr^^^ iitri” 

tractors . e-\ Per Scott and Goddard, L JJ. way the employees of Holmes & Co. jjj. 

invitee or VT''rit ‘enani)%The engineers were liable (A; of the contract be 

MSriitenMvas due to their negligence in leaving the I and Holmes & & Co.; Cf jf* 

Smo a Serous condition. HaSELDINE S'. DAW. . f ‘A to the service Holm^ & jo J® 

aVA) 3 aTe B. 156 (O.A.). negligee. ,.c. o. 

_ Nerlistnce—Escort of child running into high- 

J„i the child from danger—Iniury from on 

S:.,. 'Zfr 

be defence. 


negligent act ot u wnicu .„t 5 ; 

couri of his employment by the cUim fjO® 

the respondents were 
‘^Kcrco"\m “. 
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TO&X 

TRANSPORT BO^RD. (1M2) A.0.609-(1942) 1 All 

isssiiligg 

emnibus a person miured by the brt^mg jng 

.He 

"p?S?KR“TR^^Ns™7T'%RRr(m 1 All E.B. 
43S(K.B.D.). 

_ AT^g/igentf^Radior^P^f •« •/ 

The daty which the law implies in the relation of the 

patient whilst there shall be t^®*'®** 

2 S-=':S?Slfii: 

SSJ^rsh^Uave at their disposal, for the care and 
Sment of the patient, fit and proper apparatus and 
InoSs? But the hospital authority does not make 
iwelf liable In damages, if memlwrs of its prof^siona 
Htaff of whose competence there is no qaetlion*BCt 
'riij’a-nHv towards Ihe^tient in some matter of prores- 
legUge y ^ to use. or use negligently 


WILL. 


DOLMAMt-. Hillman ltd. (1941)1 All.®Jt. 366 


XKroTsS'r ne^I^ct to use. or «- negligently 

la his treatment the apparatus iL- 

disposal. Accordingly where a **'^.*r ‘ ’ 

red'^by reason of the inadequate ^-r " 

error of lodgment while a radiologist was 
Smen fo5 remov.al of warts the hospital author,^ .s 

Tc^ liable for damages for the^l 'f K B 293 - 
ESSEX COUNTY COUNCIL.^ (1942) 2 K.B. 293 

(1942) 1 All. B B. 326 (K.B.O.) 

Arrg/.yrtrrr - - 


pencm <.« P'lununt^Negfigtnct^Burdtn •( 

No vehicle has a right so to manoeuvre itself that Iw 
tail on radiator, or whatever It may be. Pfol*** ^ 
the pavement to the Injury of pedestrians lawfolly there. 
The circumstance that the accident ww due to a ^Id 
Ib not sufficient to displace the fnma faete prwmption 
of negligence. The skid by itself is 2*^ 

or may not be doe to negligence. It rests on the 
dant to displace the ^riwa faeu case of ncgli^nce by 
proving that the skid happened R,nr“n,^? 

fhe part of the driver. ^ 

CO ( 1942 ) 1 K.B. 162 -A(ia 41 ) 3 AUE.R. 332 

(O.A.). ,, ^ 

__ adf^nimg ^e^jr— 

Pitt* *rfat otapiHi oh to piumtHt’^Phinltg t.tpPtHg 
an it and iniurim kimstlf-^Rig^ to d^agtt. 

The plaintiff fell and was injured by slipping on a 
Dlece of fat on the pavement. The pi^ of fat in 
Sue^lon came from the defendants’(a butchers’) shop. 
The piece of fat came there by Jumping out on the 
pavement as the irsull of a chopping or slicing opera- 

lion conducted in>ide the shop. » ,■ „ 

H<lJt that iht defendants nuuty of nOfligence 

In the circoni'tances ami UaWc lor the nol'anee. 


tcupUnh'^nltLti ng nmtamt or 

"^rS'e plaintiff was injur^ “:;;%lTbT sSng 

isisii|2|5i 

’^-^RaU^^Siaulor, duty tc UM 

•‘wh,r,.i,y dZgir U tiMy 

'coip.R, .» 

FSr.o S’ Wh- g"g- -Wr/ on n Hne 

('.h«= tmin, likely >0 ?“s eve^ le» m^nutrf «e,e 

.TS r no', ^"ortde .he .ookonh 

S^^Sh“eK:nirWrE 

(1942) IK.B. 481“(1942) 1 AU.E.B.380 (O-A.;. 
TRADE MABBLS— A/arh Act 

S Imported goodt bearing trade mark wuhoat 
i;,./ication of plate of arigin^J^ti^'^l 
' rd,fe against the manufaeturer—Criminal proseeiUten. 

^ “^ThT^ly remedy of an importer against the 
facturers for a breach of the provisions of he 
Merchandise Marks Act 1926 in failing to indicate the 
1 plS^ of origin of imported goods bearing trade marks 
Is by way of prosecution In a Court of summary jun- 
diction ^ No action for bieach of Btatutory duty was 

maintainable. LONDON ARMOURY 
READY CO. (Great Britain) Ltd. (1941) 1 AU.b. 

TRuItB—C< w»r<’''wr/»*v trustee—Selititor acting for 

truitee— When liable for breach of trust. 

In a suit by the beneficiaries against the trustees 

solicUor (through whom a mortgage 
through and subsequently the proceed^ recovered were 
in ptefewe^ sharei ina<oiPpan 3 r and a loan 
to the trustee’s son) alleging that as he knew the rnorey 

to be trust money he ", 

the money and had the doty of showing th^t the trust 
monev was duly applied In accordance with the trust. 
llIuX^ it.. (wUcI....) « .. h. am 

honestly owes no duty to any one except his principal 
, and that he only hecosies U-bk a- a con^rrurtive 
if he iniermeddlea in the trust by dealing with « ^s- 
posing of the trust juoney without hw principal s nu'tru^ 
In the circum«arc« the f. v :• 't xonot he 

'martellaWe for breaches of tnist 
exort". rrnstre. WlLUAMS ASHVAV r. 

Wn.ttVMS a948) 1 Ch. 9l9*-(ie4i*‘1 AUER. 
310 ifCKD.). 


ILL—i>i 




H* 
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WILL. 

(1) If a^estator directs payment of an annuity out of 
the income of bis estate, the annuity is not payable free 
of income-tax unless there is a direction in the will to 
that effect. If there is no such direction, income-tax is 
payable by the annuitant. (2) It makes no difference 
to the application of that xule if, in fact, the annuity is 
paid out of income from which income-tax has been 
deducted at the source before it reaches the trustees. 
(3) It is not a sufficient direction to use the words “a 
clear annuity” or free of all deductions. If a testator 
desires to free ah annuitment from the payment of 
income-tax, he will use the words “free of income-tax,” 
and if he wants to exclude sur-tax, will add the words 
“but not free of. sur-tax." SKINNER, In re\ MIL- 

BOURNEt/. Skinner. (1942) 1 Ob. 82=(1942) 1 
AII.E R. 32. 

' ■' 'Vondition for forfeiture on ‘marriage with 
tenon not of Jewish parentage and Jewish faitk'-^ 
Validity. 

A clause in a will for forfeiture in the case of the 
marriage of the testator's daughter to a person not of 
the Jewish parentage and Jewish faith is valid and not 
too vague for consideration. 'Of Jewish parentage* in the 
context in the will refers to the religion of the parents 
of the husband at the time of his birth. (1940) I Ch. 
385, overruled. (1941) 1 All.E.R. 539, reversed. Re 
Samuel: Jacobs r'. Ramsden. (1941)8 All.B.B. 
196 (O.A.). 

— “Executors--Liability for loss to estate by delay 

in realising and paying debts. 

Apart from any provisions contained in the will of a 
testator which expressly or impliedly deal with the pay¬ 
ment of the debts, it is the duty of executors as a 
of due administration of the estate to pay the debts ot 
their testator with due diligence having regard to the 
assets in their hands which are properly applicable for 
that purpose, and, in determining whether due diligence 
has been shown, regard must be had to all the circuin- 
staivces of the case. The duty Is owed not only to the 
creditors but also to the beneficiaries, for, the ultimate 
object of administration of an estate is to place the 
ficiaries in possession of their interest, and that object 
cannot be fiUly achieved unless all debts are satisneu. 
There is no rule of law that it is the duty of executors 
to pay debts within one year. The duty is to pay wi 
due diligence and if debts are not paid within on® year 
the onus is thrown upon the executors to jufu y 
delay. As beneficiaries take under the pro ' . . 

the will full effect has to be given to the terms g g 
the executors power to retain assets. Where --gcu- 
is saddled with speculative assets /-jr run. 

tor has a discretion to give the speculatio 

Ifbyr.aso„of.he delay po.”r ! 

result in loss, the executors are not liable I 

of retention hasten properly exercised | 

soldier in air raid two Jays later-Wsll, >f 
admission for probate. on Isl Septem- 

S.' 194a'wh"ile 

spot in Great Bniam anvl on August, iv^ . 

was in camp, he said to a comrade of his . i 


WORKMEN’S COMPENSATION. 

wife to have all I have in case I get killed". On 7th 
August, 1940, enemy aircraft dropped bombs on the 
camp and he receiv^ a wound from which he died on 
the following day. In a motion by his widow to admit 
the oral will to probate. 

Held, that the will is entitled to bs admitted to pro¬ 
bate as having been made on 5th August, 1940, by the 
deceased while a soldier in actual military service under 
the Wills Act (1837), S.ll. .ffr SPARK. (1941)2 
All.E.R.782 (P.D.A.). 

WORDS AND PHRASES—"Has reasonable cause 
to believe”—Meaning. See DEFENCE—GENERAL’ RE¬ 
QUISITION. (1941) 8AU.E.R.338(H.L.). 
^-^'O/fender' in S. 186 of Customs Consolidation 
Act, 1876—// includes accused suspected of having 
committed olftnce—Arrest of person suspected to if har¬ 
bouring uncustomed goods—Accused acquitted by Ma^t’ 
trate—Action for false imprisonment—Mainiainabtltty. 

Two Customs Preventive Officers arrested the rwpoii- 
dent for alleged breaches of the Customs Consolidation 
Act, 1876. S. 186. He was brought before a Magistrate 
charged with knowingly harbouring uncustomed goods 
but was acquitted. He then brought an Mtion for 
damages for false imprisonment. S. 186 « '®® 
Customs Act provided that “ Every person who shall. . 

... knowingly harbour. . . . any . . . 

goods ..... shall for each such offence forfeit either 

treble the value of the goods, including 

thereon or £100 ‘I*® ^ I! 

of Customs 5 and the offender may either be detamed or 

proceeded against by summons.’ On a con* ruction 

the wording of the section, . 

Held, though the prima faeit meaning . 

•offender' is ‘one who has committed an j 

i&ttpable also of meaning 

t^Lrest was permitted by the pEI, 

action nrusl fail ff? :"Vr453.^£^ 

L.J., in the 1940) 3 ail ^ (h.L.). 

BARNARDS'.Gorman, 

WOSKMBN3 f.'Lhnit » 

in refusing to undergo A'' P . finding on proper 
and where the arbitrator arrived at 

evidence that the decision U anas- 

A workman s ^ ^ ^ left him, though 

after the removal of some ton 

still suffen^ag considerable pam.ab^^ ^ 

slowly with a stick. The e p J amputated 

advice wanted the workman « b.ve hts ^ 

which he refused to undergo under m 

other eminent surgeon, „.,,asonab!e In the circum- 

Held, the refusal ^ceed only if ‘bey can 

Stances. The employer refused to accept 

establish that the .S'^Mt suppU®J bim for 

the offer to have an the iniured natural foot 

The of hU Ufc J S, MUJATB 

Which he was 

BROWN & ra 

(1942) 1 AIL B.BrCTS (tLiS-A ^ a$. \ 

Advocite Hie-i Court 

& Kashmir 

• f*l n ^ ^ 
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